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Wrongs without Rights

Abstract

How do rights relate to moral complaints? What is the relationship between

ourmoral entitlements—the obligations that are owed to us—and themoral com-

plaints that we can make—our claims to have been wronged?

It is a familiar and natural thought, especially in recent work on the relational

character of morality, that these phenomena are opposite sides of the same coin:

to have a right is to be in the position of potentially having a complaint, and to be

wronged is to have had one’s right violated. I argue that this view is incorrect. My

thesis is that our ex ante normative relations—like rights and directed duties—do

not map straightforwardly onto our ex post moral relations—like having a com-

plaint and beingwronged. Rights and complaints are both qualitatively and exten-

sionally distinct.

To defend this claim, I develop six arguments. First, I argue that third parties

may be wronged although they are not rightholders. Second, I argue that rights

are action-guiding in away that potential wrongings are not. Third, I argue that the

character of a wrong, as shown by what it would take to compensate it, is not dic-

tated entirely by the right that was violated. Fourth, I argue that parties sometimes

have rights despite lacking the standing or capacity to complain. Fifth, I argue that

we canwrong one anotherwith our thoughts or attitudes, even though such purely

mental activity may not be the subject of rights. Finally, I draw attention to the

difference between granting permission and granting forgiveness, which suggests
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that waiving a right and waiving a complaint are importantly distinct.

The picture that ultimately emerges from these discussions is roughly as fol-

lows: rights are action-guiding entitlements that one be treated in a particular way,

whereas wrongs arise when an actor cannot justify an action to onewho has stand-

ing to demand justification. This account aims to give a richer picture ofmorality’s

relational elements and also to shed light on the debate between interest theories

and will theories of rights.
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Yes, she was bound to choose him. So it had to be, and I have
nothing and no one to complain about. I ammyself to blame.
What right did I have to think she would want to join her life
with mine?

Levin in Leo Tolstoy, Anna Karenina

I send you a gift, which if it answers ill the obligations I owe
you, is at any rate the greatest whichNiccoloMachiavelli has
it in his power to offer. For in it I have expressed whatever
I have learned, or have observed for myself during a long ex-
perience and constant study of human affairs. And since
neither you nor any other can expect more at my hands, you
cannot complain if I have not given you more.

Niccolo Machiavelli, Preface to Discourses of Livy

1
Introduction

Thisdissertationconcernstherelationshipbetween rights andcomplaints.

That is, it concerns the way in which our moral entitlements—the obligations of

others that are owed to us—relate to themoral complaints that we canmake—our

claims to have been done an injustice, or to have beenwronged. It is commonplace

for us to slide back and forth seamlessly between these different ideas. Levin, for
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example, infers naturally from the fact that hehadno right toKitty’s affection to the

conclusion that he can have no complaint when she rejects his suit (2004, p.84).

Tolstoy’s reader, however, may not be so convinced. As this suggests, we occasion-

ally catch a glimpse of the concepts coming apart. For example, in a prefatory re-

mark that this author would gladly join, Machiavelli notes that, although his work

may not fulfill his duty to his reader, there can be no complaint against his efforts

(2008, p.9).

My aim is to defend the view that rights and complaints are both qualitatively

and extensionally distinct from one another. Qualitatively, I mean to show that

rights and complaints serve different functions in our moral practice. Extension-

ally, I mean to show that the occasions when we can assert a complaint and the

occasions when we have been deprived of an entitlement do not always coincide.

In short, I will argue that rights and complaints are not simply flip sides of the

same coin. If thesemoral relations are separable, it is significant both practically—

because we often infer from one to the other—and theoretically—because their

supposed connection is often thought to tell us about the sources of our moral

obligations.

The question of how rights and complaints relate to each other arises because

there aremultipleways inwhich individuals can relate to eachothermorally. When

I am considering how to act, your moral status places constraints on the way that I

may treat you. For example, I should not lie to you for my own gain. And I should

not treat you as a convenient source of organs. Moreover, you have some control

over the constraints on my action: you can permit my attempts at deception (as
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when you agree to play poker), or you may decide to donate a kidney to me. We

have an inchoate understanding that these constraints spring from yourmoral sta-

tus, although it is hard to say exactly what this means. It seems like I ought not do

these things because of the sort of being that you are. In this sense, we say that you

are entitled to such treatment from me; it is owed to you.

But moral relations are hardly limited to the forward-looking ways that an indi-

vidual’smoral status places constraints onhowwemay act. Moral agents also relate

to one another in different ways after one party injures another—as one who has

wronged and as one who has been wronged. These after-the-fact relations are evi-

denced in our practices of moral complaint, criticism, resentment, compensation,

apology, and forgiveness. For example, if I cause you harm by deceiving you, then

youwill have a complaint againstme. Evenmore so if I steal your kidney. It will not

merely be the case that I acted wrongly, but also that I wronged you. Here again

morality involves a particular sort of relationship between one agent and another.

It is tempting to see all these relationships as unified. Having a right is often

taken to provide the unifying concept. Rights, it is thought, place constraints on

what we can do to each other. And what it is to have a right is, in part, that one

will be wronged if certain actions are not performed or if certain interests are not

protected. To be a rightholder is to be the one who potentially has a complaint if

obligations aren’t fulfilled. Having a right and being potentially wronged, then, are

simply different perspectives on the samemoral relation—much as the future and

the past may simply be different perspectives on the same moment in time.

But I believe this view is mistaken. Wrongings are not merely the outline left
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where rights have been taken away. And rights aremore than the glimmer of future

liability. Eliding the two relations such that they become reciprocals of each other

fails to do justice to either one.

As I have said, it is often natural to transition between statements about rights

and statements aboutwrongs.¹ Inmanycircumstances, this transition iswarranted.

But people often claim something stronger—that there is a necessary association

between these ides. Here is a smattering of examples, ranging over thinkers with

very different conceptions of rights:

• MichaelThompson: “You have, as we sometimes say, a duty to Sylvia not to
kill her. You ‘owe’ it to her not to kill her. Such language is perhaps a bit stiff,
but we can put the same point more colloquially. We can say, for example,
that in killing Sylvia you wrong her: You would do wrong precisely ‘to’ her,
or do wrong ‘by’ her.” (2004, p.34)

• Justice Benjamin Cardozo: “What the plaintiff must show is ‘a wrong’ to
herself, i.e., a violation of her own right…the commission of a wrong im-

¹ As a terminological point, I use the word “wrong” in its noun form—e.g., “he committed a
wrong”—to mean an instance of wronging. In this way, the use as a noun is associated with the
use as a transitive verb—e.g. “he wronged her.” Thus, wrongs, in my usage, are directed against
someone. This use should be contrasted with uses associated with the adjective “wrong”—the
substantival use or use to imply simply an instance of doing something that is wrong—which
would not necessarily imply injustice directed against someone. In other words, I distinguish
“he did a wrong” from “he did wrong.” Not all writers agree with my choice. David Owens, for
example, specifically distinguishes between “wrongs” and “wrongings.” He offers the following
example: “If I concrete over the Grand Canyon, I have committed a wrong by disregarding its
aesthetic value even if I have wronged nobody” (2012, p.45). Although Owens says that the
assimilation of “wrongs” and “wrongings” is “a substantive normative claim,” I think that we are
in basic agreement despite our linguistic disagreement. I agree with Owens’s substantive claim
that there can be wrongful acts that do not involve wronging anyone. I simply resist calling such
acts “wrongs” because, to my ear, “he committed a wrong” implies that there is someone who
has been wronged. Owens’s terminological choice means that, for him, “he did a wrong” and
“he did wrong”mean the same thing, whereas I think that wewould ordinarily take them to have
differentmeanings. Out of an overabundance of caution, I shall try to use the gerund “wronging”
where there might be any possible confusion. But the reader should understand that I generally
use the nouns “wrong” and “wronging” interchangeably.
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ports the violation of a right…Affront to personality is still the keynote of
the wrong.”²

• Jeremy Bentham: “The distinction between rights and offences is therefore
strictly verbal—there is no difference in the ideas. It is not possible to form
the idea of a right, without forming the idea of an offence.” (1838, p.159)

• E. J. Bond: “It can now be stated bluntly that it can only be true that I have
a moral obligation toward you…if you have a moral right to demand some-
thing of me.…(This is built into our very understanding of moral language,
which means that it is true a priori.) If I do have a moral obligation toward
you…which means that you have a moral right to demand it of me, and I
fail to honor that obligation…then you have been wronged, you have a jus-
tified complaint against me, a complaint justified on moral grounds, and you
may bemorally entitled to seek redress or reparation, perhaps to punishme
or to demand that I be punished (pay a penalty), perhaps to demand that
I make amends, or both.…The preceding…showed…the interconnected-
ness of certain ideas that exist in the common understanding.…[I]f there is
such a thing as injustice—and we know there is—then there are rights, for
injustice consists in the violation of rights.” (1996, pp.196-200)

• Judith JarvisThomson: “I will use ‘YwrongedX’ and ‘Y didX awrong’ only
where Y violated a claim of X’s. So on my use of these locutions, they entail
that Y acted wrongly; but they entail more than just Y acted wrongly—they
entail that Y wrongly infringed a claim of X’s.” (1990, p.122)

• David Owens: “[W]hat is it to do wrong in a way that wrongs someone? If
Xwould wrong you by deceiving you then you have a right against X that he
not deceive you; X owes it to you not to deceive you, he has an obligation to
you [to] be truthful to you. And owing you the truth is different frommerely
being obliged to be truthful.” (2012, p.46)

• G. E. M. Anscombe: “Justice as a personal virtue is that character in a man
which means that he has a settled determination not to infringe anyone’s
rights. A wrong is an infringement of a right. What is wrong about an act
that is wrong may be just this, that it is a wrong.”(1990, p.152.)

This dissertation addresses this supposed unity. The subject of this dissertation

² Palsgraf v. Long Island Railroad Co., 248 N.Y. 339 (1928).
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is how the relational obligations thatwe owe to others relate to theways that others

can hold us accountable for our actions. Put another way, how do ex ante moral

constraints relate to ex post moral complaints? Or yet another way, how do rights

and duties relate to wrongs and injuries? As has already been suggested, I believe

that the answer is not one of simple unity. My thesis is that our ex ante normative

relations—like rights anddirectedduties—donotmap straightforwardly ontoour

ex post moral relations—like having a complaint or being wronged. Rights and

complaints are separable moral phenomena.

The separability of these relations holds significance both for first-order, prac-

tical questions about what to do in particular cases and for deeper, metaethical

questions about the nature and source of obligations.

At a practical level, the separability of rights and complaintsmatters to our eval-

uation of particular claims and complaints. Consider the famous legal case of Pals-

graf v. Long Island Railroad Company, from which the above quotation of Justice

Cardozo is drawn. In that case, the railroad’s employees negligently pushed a pas-

senger onto a train, causing the passenger to drop the package hewas carrying. The

traveler’s package turned out to contain fireworks, which exploded. The shock and

commotion from the explosion knocked over a scale, which landed on Mrs. Pals-

graf, injuring her. In a famous opinion dismissing Mrs. Palsgraf ’s lawsuit against

the railroad company, Cardozo explained that, although the railroad breached a

duty to the owner of the package, the railroad did not breach any duty owed to

Mrs. Palsgraf and she therefore could assert no legal wrong. Because she was not

the rightholder, she had no basis for a complaint. But this inference is premised on
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precisely the principle that I mean to challenge. If rights and complaints can come

apart, thenMrs. Palsgraf could have a complaint—as wemay intuitively think that

she should—despite the fact that she was not an individual to whom the violated

duty was owed. In short, recognizing rights and complaints as distinct moral phe-

nomena will open up a wider range of moral possibilities and potentially alter our

first-order moral judgments.

Even if it did not have this wide-reaching practical significance, distinguishing

between rights and complaints would be important for questions about the na-

ture and source of our moral obligations. Some philosophers have been drawn to

the idea that our capacity to level complaints against one another—to hold each

other accountable—is essential to the moral obligations that we owe to one an-

other. To highlight one recent example, Stephen Darwall has influentially argued

that morality involves “second-personal reasons,” which are the reasons involved

in our authority tomake claims on one another. Darwall explains this special kind

of authority, in part, in terms of the grounds onwhich others canmake complaints

and hold us accountable. He writes, “if [someone stepping on your foot] accepts

that you can demand that he move his foot, he must also accept that you will have

grounds for complaint or some other form of accountability-seeking response if

he doesn’t…A second-personal reason is one whose validity depends on presup-

posed…accountability relations between persons” (2009, p.4). The idea is that

our ability to make claims on one another presupposes our ability to address each

other with complaints. Claims and complaints are necessarily part of the same

second-personal relationship, each depending on the other. And this dependence
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is thought to help illuminate the nature and source of ourmoral obligations. My ar-

guments bear on any view that, likeDarwall’s, connects the claimswe canmake on

each other with the way in which we can hold each other accountable. By describ-

ing ways in which rights and complaints have different qualities and function in-

dependently of one another, I mean to show that neither presupposes or depends

on the other.

This is not to deny that there is a distinctly second-personal relationship be-

tween moral agents. It is to say that there is more than one. Ex ante, we view each

other as the source of norms—as generating obligations that we owe to the other

person. Ex post, we view eachother as those towhomwe are accountable—as able

to address us with complaints to which we must respond. In order to develop the

claim that these two relationships are distinct, it is necessary to provide character-

izations of the features of each relationship that distinguish it from the other. I will

claim that moral complaints arise from the way that individuals can demand justi-

fication for the injuries that are done to them. Having a complaint involves having

some stake in an action and the actor being unable to offer justification. Neither

of these ideas can be explicated in terms of rights. Rights, I will argue, derive from

the special respect owed to a rightholder. Rights cannot simply be the entitle-

ment to make a certain sort of moral complaint because they are action-guiding

in a more fundamental way. In particular, the rightholder, and not the potential

complainant, is the appropriate focal point formoral deliberation and is the holder

of a special sort of normative authority. The aim of this dissertation is to show and

systematize these distinguishing features of rights and complaints.

8



Ex ante Ex post
rights wrongs
claims complaints

relational duties (Y owes a duty to X) wrongings (X was wronged by Y)
obligations offenses
demanding holding accountable
permission forgiveness
enforcement compensation

Table 1.1: Two sets of relations

In describing the distinctly “second-personal” aspect of morality, Darwall de-

scribes what he calls “a circle of irreducibly second-personal concepts.” I mean

to suggest that there are two such sets of interrelated concepts. It is perhaps in-

structive by way of introduction to list some of the concepts and relationships that

I take to fall into these sets.

Before explaining the distinction between these different sets of ideas, the dis-

sertation begins with the question of what it is to have a right. According to Ho-

hfeld, an individual has a claim-right that another party doX if andonly if the other

party has a duty to do X. Although the word “right” is used to capture a wide vari-

ety of other phenomena, the claim-right seems to be inmanyways themost funda-

mental idea of a right. According to this understanding, rights are bound up with

the very idea of the duties that agents owe to one another. Hohfeld’s insight, in

other words, is that rights and duties are correlated.

Whatever agreement there is on this skeletal structure of rights and their place

inmoral discourse, it has not translated into agreement on their source or justifica-

tion. There are two quite divergent conceptions of the justification for rights. Ac-
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cording to one view—commonly called the interest theory—rights serve to pro-

tect the interests of the rightholder. The interests or reasons in favor of placing a

duty on one party are what generate the rights of the other party. To have a right,

then, is to be onewhose interests are sufficiently strong, or of the appropriate char-

acter, to justify imposing duties on others. Speaking roughly, one might say that

the interest theory takes the idea of a prohibition as primary, and infers the related

claim-rights. Part of what is attractive about the interest theory is that it reduces

the ideaof a right to the seeminglymorebasic ideas of interests and the injuries that

can be suffered to those interests. The interest theory is the subject of Chapter 2.

According to adifferent view—commonly called thewill theory—a right grants

the rightholder normative control over the subject-matter or action covered by the

right. As H.L.A. Hart put it, a rightholder is ”a small-scale sovereign.” To say that

X has a right that Y do φ is to say that X is the one who is entitled to determine

what Y does with regard to φ. By focusing on the idea of normative control, the

will theory attempts to capture the sense in which the duties that correlate with

rights aredirectional—that is, owed to another agent. Again speaking roughly, one

might say that the will theory starts with the idea of claim-rights over others, and

prohibitions derive therefrom. This focus of the will theory has made it attractive

as a way to elucidate the relational character of certain moral concepts—as the

recentwork of StephenDarwall andMichaelThompson illustrate. Thewill theory

is the subject of Chapter 3.

I will argue that decoupling rights and complaints allows one to accommodate

the central insights, and also to explain the central failings, of these competing the-
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ories. The interest theory seems to be on to something by focusing on the offense

done by unjustified harms. The will theory, on the other hand, seems correct in

drawing our attention to the distinctive powers of the rightholder. But the interest

theory generates toomany rights claims, and thewill theory acknowledges too few

wrongs.

My ultimate suggestion is that the interest theory provides the rough materials

for an account of wronging and the will theory provides the basic elements for an

account of rights. An individual is entitled to complain against another (thus, is

wronged by another) if and only if that individual has a stake in the other person’s

action and the other person cannot offer a justification to the individual. This

conception parallels the basic interest-theory elements of harm and justification.

On the other hand, a person has a right against another if and only if that person

has normative authority over some facet of the other person’s conduct, typified by

having a claim to certain action. This conception relies on the basic framework of

the will theory.

Chapters 4 through 10 develop various arguments for distinguishing between

rights and complaints. As I have said, my claim is that rights and complaints are

both qualitatively and extensionally distinct from one another. Accordingly, some

chapters focus on the claim that rights and complaints can exist without one an-

other. Other chapters focus on the idea that rights and complaints are qualitatively

or functionally different such that we should see them as different relations even

where theydoappear in conjunctionwithoneanother. Thesevarious arguments—

although independent in the sense that the reader might accept one without ac-
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cepting another—should be considered mutually reinforcing. The apparent mis-

match between rights and wrongs is more palatable if the concepts can be given

content independent of one another, and the qualitative differences between the

concepts lend credence to the apparent mismatch seen in particular examples.

Some of chapters highlight features of wronging that do not seem to be par-

asitic on the idea of having a right. Chapter 4 is devoted to examining cases in

which a party is wronged as a third party—that is, in which the wrongful action

of one person ends up wronging someone who did not hold a right ex ante. These

third-party cases suggest that having a complaint doesnot require someunderlying

right. Even where there is an underlying right, it does not always explain the char-

acter or significance of the wrong involved. Themagnitude of a wrong isn’t always

the value of the right implicated. Chapter 6 illustrates this qualitative difference

between wrongs and rights by looking at the mismatch between the ex ante value

of a right and the remedy available when a corresponding wrong is committed. Fi-

nally, wrongings seem to involve the standing or capacity to complain, which is

not implied by having a right. Parties who cannot complain—ranging from those

who have surrendered their standing by virtue of their own malfeasance to non-

human animals who simply lack the capacity—may nevertheless have rights. This

disparity is the subject of Chapter 7.

Other chapters focus more on rights, and the distinctive features that they of-

fer independent of wronging. The basic idea is that rights are claims that we can

make on one another because of a special respect that is owed to a rightholder. For

this to present a contrast with the ex post relations, and not merely a different per-
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spective on the same relationship, the respect owed to a rightholder must amount

to something different than simply the idea that we owe it to others not to wrong

them. I believe that it does. First, rights are normative—they provide guidance

to an agent regarding how to act or not to act going forward. In Chapter 5, I ar-

gue that the potential ex post complaints of other parties are not suited to serve

this normative role. In an important sense, one must aim to do what one owes to

others, and not aim not to avoid wronging others. Second, rights give normative

control to the rightholder. This is true in two ways. Rights involve not merely be-

ing owed certain treatment, but also being able to demand or claim that treatment.

In Chapter 8, this difference is discussed in the context of obligations not to think

offensive thoughts about others. I argue that, althoughwe can bewronged by such

thoughts, we do not have rights against them. Third, rights also give rightholders

the power to determine what will count as permissible conduct toward them. This

normative control goes beyond being able to determine when one will and will

not have a complaint. This difference between consenting—asserting normative

control over permissibility—and surrendering future complaint is the subject of

Chapter 9.

Although perhaps none of these features of complaints and rights would, on

their own, be enough to question the intimate conceptual connection between the

concepts that is assumed by moral philosophers, I maintain that, taken together,

they sketch a picture of two different moral relations, which play distinct roles in

our moral experience. Chapter 10 attempts to offer such a sketch by suggesting

analyses of the two concepts. The ultimate picture is one in which having a right
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involves being entitled to respect ex ante such that one has a claim on the con-

duct of the other person; wrongings, in contrast, arise ex post when an action has

involved another person and it cannot be justified to him or her.

But this is merely a preview of the sketch to come. Although any reader who

makes it through to those final pages probably has the right to be rewarded with

a complete understanding of the relationship between rights and wrongings, the

reader cannot—asMachiavelli said—complain if what I have to offer does not rise

to this level.
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[R]ights are like houses; just as a house protects us from di-
rect exposure to the forces of nature, so rights protect us from
direct exposure to the various forms of violence that pervade
society.

Sonoda Minoru

Individuals have rights when, for some reason, a collective
goal is not a sufficient justification for denying them what
they wish, as individuals, to have or to do, or not a sufficient
justification for imposing some loss or injury upon them.

Ronald Dworkin

2
The InterestTheory

It is natural to think of rights as a form of moral protection. Rights exist,

one might say, as safeguards against various forms of exposure, suffering, depriva-

tion, mistreatment, and indignity. To have a right is to be assured that a particular

kind of harm will not be permitted.

This chapter addresses a cluster of theories—referred to as interest theories of
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rights—that build on this commonsense idea. Roughly speaking, according to an

interest theory, an individual has a right if and only if that individual has an in-

terest that grounds a duty in another party. The origins of this idea lie in Jeremy

Bentham, who thought that the principle of utility justifies society in prohibiting

certain actions. To be protected by such a legislated prohibition, for Bentham, was

to have a right. This explication of the concept is appealingly simple and seems to

have a ring of truth to it. But this simple idea faces a difficulty: it offers little con-

nection between the protected interests and the prohibition. I may benefit from

the law preventing my neighbor from building skyscraper, but that doesn’t seem

to transform me into a rightholder. That is, the fact that a particular prohibition

protects a particular interest could be incidental, whereas rights seem to involve a

connection between a rightholder and the sorts of things that cannot be done to

him or her. As a result, the skeletal idea of rights as protections of interests has

spawned more sophisticated modern descendants, which seek to articulate more

fully the connection between the interest of a rightholder and the prohibition that

generates a right.

After discussing Bentham’s view, this chapter considers two modern descen-

dants of Bentham’s approach. Both seek to supplement Bentham’s approach by

appealing to the concept of sufficiency. Matthew Kramer spells out the idea of

sufficiency in evidential terms—the impairment of the interest must be sufficient

evidence that the normhas been violated. JosephRaz, in contrast, relies on an idea

of justificatory sufficiency—the rightholder’s interestmust be sufficient reason for

imposing the relevant duty. Although quite different, both of these approaches
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build on Bentham’s framework by articulating a connection between the protec-

tion afforded to the interest of the rightholder and the prohibition giving that pro-

tection.

Although I will suggest that none of these approaches is entirely successful, that

claim is not the primary aim of this chapter. Instead, I want to draw attention to

something about where the theory starts from, what emphasis naturally emerges,

and what general difficulty results. What I want to suggest is that the theory’s

features—including its shortcomings—are the result of its orientation. The goal

of this chapter is to highlight three general features of the interest theories.

First, the interest theory generally takes the concept of a wrong or offense as

primary. The core intuition behind the interest theory is, I think, that having a

right involves having a special sort of protection against injury.¹ We create rights,

the theory suggests, insofar as we deem certain hurtful activities to be impermis-

sible and thereby give potential victims of these activities a special form of protec-

tion. The recognition of certain things as wrongs or injustices—as things not to

be done—is at the core of the interest theory. In the words of Alan Dershowitz,

“Rights come from the human experience of injustice in societies without basic

rights. The source of rights is, in a word, wrongs” (2005, p.118).

Second, the interest theory connects naturally with the concept of justification.

The theory has a natural appeal to those who view something like interests or rea-

sons as the basic normative building block. This is because it provides an account

of rights that links upwith the idea of justification. One has a right just when there

¹ Or, to put the point the other way, rights are an assurance that some interests will be given
categorical priority over others. See Dworkin (1978).
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are sufficient reasons or interests to justify imposing an obligation. This means

that a dispute about rights simply boils down to a dispute about the justifiability

of action. Rights are not mysteriously independent normative considerations, but

rather derivatives of our moral reasoning. As Raz puts it, “Assertions of rights are

typically intermediate conclusions in arguments from ultimate values to duties”

(1986, p.181). This connection with justification is, I mean to suggest, the major

strength of the interest theory.

Third, one of the interest theory’s main weaknesses is that it seems to prolifer-

ate rights. Having an interest that is furthered by a duty of someone else is too

indiscriminate. This relation exists in many instances where we would not nor-

mally think that a right exists. There must be some tighter connection between

the rightholder and the duty. As mentioned already, modern theorists have intro-

duced the idea of sufficiency to make this connection, and I will devote much of

the chapter to considering why these appeals still do not seem to solve the prob-

lem. What I hope to highlight, though, is that a focus on the wrongs involved with

certain harms to our interests naturally tends to covermore than our ordinary con-

cept of a right.

Although this chapter involves, in part, a rejection of various interest theories,

I do not mean for it to be a wholesale rejection of the approach. The larger aim is

that the three highlighted features of the interest theory—the primacy of wrongs,

the connectionwith justification, and the problemof proliferation—will point im-

portantly towards the correct understanding of relational morality. As I will argue

in subsequent chapters, wrongs are strongly tied to justification andwrongs prolif-
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erate beyond the realm of rights. It is because the interest theory, in a sense, begins

with the idea of a wrong or injury that it has the features that it does.

2.1 Bentham and the Simple Interest Theory

2.1.1 Skeletal Interest Theory

According the interest theory of rights, someone has a right when they

have an interest that is protectedby the fact thatotherpersons areunder aduty. The

basic idea, which has an evident plausibility, is that having a right involves having

an interest that is given protection by some set of norms. The basic building block

of rights, then, are duties or norms and the interests that are benefited by those

duties or norms. (For this reason, this typeof theory is alternatively called abenefit

theory—the idea being that one has a right when one is in a position to benefit

from a duty imposed on another.)

The interest theory tradition owes its origins to JeremyBentham. For Bentham,

law involves the use of sovereign power tomake certain acts crimes and thereby co-

erce individuals to avoid them. This coercive power of the law ought to be used to

promote the utility of society: “Upon the principle of utility, such acts alone ought

to be made offences, as may be detrimental to the community” (1838, p.163).

Offences—Bentham’s analog to our term “wrongs”—are constructed based on the

harm done by their performance.²

² While Bentham often speaks in what can sound like descriptive rather than normative lan-
guage, I think he is actually rather sensitive to the distinction. When he speaks of the lawmaking
into offences those things that are harmful, I will take him to be describing what the law should
make into offences and not necessarily what it does. He writes, “It is necessary, at the outset, to
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Bentham thinks that there are interrelated concepts central to a legal system,

including offences, rights, and obligations. He describes the concepts in the fol-

lowing way:

[T]o declare by a law that a certain act is prohibited, is to erect such
act into a crime. To assure individuals the possession of a certain
good, is to confer a right upon them. Todirectmen to abstain fromall
acts which may disturb the enjoyment of certain others, is to impose
an obligation on them. (Bentham, 1838, p.159)

Bentham views these concepts as essentially different perspectives on the same

fundamental idea. He describes them as “born together” and “inseparably con-

nected.” He also thinks that the language of one concept may be translated into

that of another: “These objects are so simultaneous that each of their words may

be substituted to one for the other” (Bentham, 1838, p.159). For example, saying

that I have a right not to be killed is just a different way of saying that killing me

would be an offence, which in turn is just a different way of saying that everyone is

under an obligation not to kill me.³

Though these concepts are inter-definable for Bentham, there is an important

sense in which the notion of an offence is the primary concept. As he puts it, “The

fundamental idea, the idea which serves to explain all the others, is that of an of-

fence” (Bentham, 1838, p.160). This is because the crucial notion for Bentham

make a distinction between such acts as are or may be, and such as ought to be offences. Any act
may be an offence, which they whom the community are in the habit of obeying shall be pleased
to make one: that is, any act which they shall be pleased to prohibit or to punish. But, upon the
principle of utility, such acts ought to be made offences, as the good of the community requires
should be made so” (Bentham, 1823, Ch. XVI).

³ Note here the implicit commitment to the idea that rights and wrongs (offenses) are differ-
ent perspectives on the same fundamental relationship.

20



is that of preventing harms to people’s interest. What underwrites Bentham’s en-

tire account is the prohibition of actions that are harmful to others. As a result,

the concept of an offence is the one that is “fundamental.” This is the first exam-

ple of the way in which interest theories give primacy to wrongs. Because of the

focus on the interests to be protected, the central concern for the interest theory

is prohibiting—i.e. making into an offense—those actions that will constitute an

injury to those interests.

In the basic interest theory approach, there are two components of having a

right. The first is that a rightholder is one who has an interest in the performance

of an act. The second is that the act is required—that failing to do it is an offence.

Thus, the basic interest theorymight offer the following definition of a right: X has

a right that Y do φ (which might include refraining from some action) iff X has an

interest in Y’s doing φ and Y is required to φ. This is the bare bones interest theory

definition of what it means to have a right. What it captures is the idea that having

a right means that one’s interests are protected by the duty imposed on another.

This simple definition, however, is insufficient. The problem is that that two

conjuncts of the definiens do not have any connection to each other. X’s interest

in Y’s doing φ need not be related to the reason φ is required. Imagine that you

owemoney to a friend and are obligated to pay it back. According to basic interest

theory definition, if I place a wager on your paying the money back, then I would

have a right that you pay the money back. I would have an interest in your repay-

ment and you would be obligated to repay. This is pretty clearly the wrong result.

We do not generally think that I would have a right in that case—you would not
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owe it to me to repay the money. This is indicative of a general problem for inter-

est theories: the problem of proliferating rights. The problem arises because there

needs to be some further connection between the rightholder and the duty. One

might say that forging this connection is the flipside of the problem of proliferat-

ing rights: the interest theory needs an explanation of why the right is owed to the

rightholder. A challenge for any interest theory is how to improve on the skeletal

definition offered above in order to avoid this problem.

2.1.2 Intended Beneficiaries

Bentham had an explanation of how to limit rights to the appropriate parties. Ac-

cording to Bentham, the key connection between the interest and the duty is that

the interest protectedmust be the interest that the law intends to protect by impos-

ing the duty. Bentham thought that laws could be distinguished “with regard to the

endwhich the lawmay have in view. Here end refers not to the eventual end, which

is a matter of chance, but to the intended end, which is a matter of design” (1970,

p.31). The reason that my wager on your paying your friend back doesn’t establish

a right is that your obligation to pay your friend back isn’t intended to protect my

interest in your paying. It is intended to protect your friend’s interest. That is, your

friend’s interest is the type of interest society aims to protect by judging repayment

of debts to be an obligation. Since the motivation behind any good legislation, for

Bentham, is the maximization of utility, one should be able to discern the end of a

law by considering what set of interests are supposed to be protected.⁴

⁴ “It has been shown that the happiness of the individuals, of whom a community is com-
posed, that is, their pleasures and their security, is the end and the sole end which the legislator
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The idea of an intended beneficiary thus offers a possible solution to the prob-

lem of proliferating rights. One might formulate a new definition of rights: X has

a right that Y do φ iff X has an interest in Y’s doing φ which is intended to be pro-

tected by making Y’s not doing φ an offense. The idea is that having a right is a

matter of having an interest that is—at least according to the legislator—worthy

of protection and therefore the basis for a prohibition on its injury. Notice that

the appeal to intended beneficiaries is an appeal to the rationale for the duty. That

is, the idea of an intended beneficiary introduces a question of justification. What

one does to determine who is a rightholder is examine the justification offered for

the duty. One has a right when one’s interests are those intended to be protected

by the imposition of the duty.

AsH. L. A.Hart famously pointed out, appealing to intended beneficiaries does

not seem to solve the problem of rights proliferating to third parties. This is be-

cause, according toHart, onemay be an intended beneficiary of a duty and yet not

be the rightholder. For example, “where there is a contract between two people,

not all thosewhobenefit and are intended to benefit by the performance of its obli-

gations have a legal right correlative to them” (Hart, 1982, p.187). Hart fills in the

argument in the following way:

X promises Y in return for some favor that he will look after Y’s aged
mother in his absence. Rights arise out of this transaction, but it is
surely Y to whom the promise has been made and not his mother
who has or possesses these rights. Certainly Y’s mother is a person
concerning whom X has an obligation and a person who will benefit

ought to have in view: the sole standard, in conformity to which each individual ought, as far as
depends upon the legislator, to be made to fashion his behaviour.” (Bentham, 1838, p.93)
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by its performance, but the person to whom he has an obligation to
look after her is Y. This is something due to or owed to Y, so it is Y, not
his mother, whose right X will disregard and to whom X will have
done wrong if he fails to keep his promise, though the mother may
be physically injured. And it is Y who has a moral claim upon X, is
entitled to have his mother looked after, and who can waive the claim
and release Y from the obligation. (1955, p.180)

The problem, according to Hart, is that the mother is the (or at least, an) in-

tended beneficiary of the duty to care for her. But she is not, Hart argues, properly

viewed as a rightholder, a designation appropriate only for Y. If this is correct, then

the problem of rights proliferating to third parties persists. And the reason why it

persists is that even the idea of an intended beneficiary does not capture the sense

in which the duty is owed to the rightholder.

The idea of intended beneficiary has other problems that may be worth noting

in passing. First, the notion of intended beneficiary is indeterminate because it

can be specified with different levels of detail. Too definite an intended benefi-

ciary would seem to rule out what should be categorized as offenses. For example,

if the people who created the protection against unwarranted seizures never in-

tended the application to wire-tapping, does the law provide protection? On the

other hand, too indefinite an intended beneficiary would run the risk of giving no

content at all. For example, how is one to know that the laws weren’t intended to

benefit those placing wagers on good behavior? Second, it is unclear whether the

notion of an intended beneficiary can be adapted to moral rights and offenses and

not merely legal ones.⁵ The teleological language of intended ends may have con-

⁵ This, of course, is not really a problem for Bentham, because he believes that there cannot
be rights other than those that are the product of manmade laws.
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tent for manmade institutions, but it is hard to see what it would mean to speak of

the intended purpose of a moral norm.⁶ To investigate the intent behind making

something, there must be someone who made it.

2.2 Kramer and Evidential Sufficiency

2.2.1 Evidential Sufficiency

Matthew Kramer offers a different approach to addressing the problem of

proliferating rights to third parties. Hart’s example of the contract for the ben-

efit of some third party creates a problem for the interest theory because, if the

interest theory is to capture our concept of having a right, it must distinguish the

rightholder from those who stand to gain generally. As Kramer puts it,

[W]e have to distinguish the relevant beneficiary from other peo-
ple whose well-being may be advanced by the execution of the con-
tract…Must [the interest theory] ascribe a right to anyonewhomight
benefit from the carrying out of the contract? If the answer herewere
‘yes,’ then the interest theorywouldmerit no further consideration as
a serious theory of rights. (1998, pp.80-81)

Kramer is conceding here that, unless the interest theory can resist the prolifera-

tion of rights to any interested third party, it will offer an inadequate explanation

of what it means to have a right.

Toanswer this problem,Kramerpicks uponanaspect ofHart’s interpretationof

Benthamandmodifies it. Hart interpretsBentham’s ideaof intendedbeneficiary as

⁶This is not to say that it is impossible to have such an account. Korsgaard (2011, pp.107-09),
for example, attempts to construct such an idea.
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designating the assigned rightholder by virtue ofwhatever person’s interestswould

have to be injured if an offense is to occur. As Hart puts it, “we may interpret the

statement that a law is intended to benefit assignable individuals (and so confers

rights on them) as meaning nomore than that to establish its breach an assignable

individualmust be shown to have suffered an individual detriment” (1982, p.179).

Hart’s idea is that we can think of a law intending to benefit a particular person

whenever an injury to that particular person is essential for finding a violation of

the law. Murder laws, for example, create a right in the person whomight be killed

because finding a violation of the lawwould require a showing that the person was

killed. In short, the idea is that someone is a rightholder if showing detriment to

his or her interests is necessary to showing an offense.

This idea that rights exist where a harm to someone’s interests is necessary for

the existence of a violation narrows the circumstances where the interest theory

will posit rights. Not all legal prohibitions will be rights-creating in the way that a

prohibition onmurder is. For example, failure to pay taxes is prohibited, but there

can be a violation of this law without injury to any particular person’s interests.

And, still more importantly, not everyone who stands to benefit from a law will be

a rightholder. For example, if someoneplaces awager on another person refraining

from murder, that person will not be a rightholder because showing his monetary

loss would not be necessary to show that a murder has occurred. So the idea that

harm to a person’s interests is necessary to an offense narrows the ascription of

rights by providing an explanation of the connection between the interests of the

rightholder and the duty correlated with the right.
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Kramer builds on this general idea, but replaces the relation of necessity with

that of sufficiency.⁷ ForKramer, one has a right when a detriment to one’s interests

would be sufficient to establish the violation of a norm. Here is Kramer’s official

statement: “[A]ny person Z holds a right under a contract or norm if and only

if a violation of a duty under the contract or norm can be established by simply

showing the duty-bearer has withheld a benefit fromZ or has imposed some harm

upon him” (Kramer, 1998, p.81).

The reason why Kramer replaces necessity with sufficiency is that a norm may

protect more than one party and therefore generate more than one rightholder.

When that is the case, detriment to any party protectedwill show a violation of the

norm. That is, detriment to the interests of any protected party will be sufficient,

but not necessary, to a violation. Kramer explains the point formally:

[C]onsider a norm N that calls for two instances of legal protection,
S and T. To show that N has been fulfilled, we have to show that S
and T both obtain (i.e. ‘S&T’). To prove that N has been breached,
conversely, we have to prove that ‘S&T’ is false—which amounts to
proving that S does not obtain or that T does not obtain or that both
of them do not obtain (i.e. ‘¬S v ¬T’). Sufficient but not necessary
for proof of a violation, then, is a demonstration of¬S. (1998, p.82)

This is a bit abstract, so an example might be helpful. Imagine a law that legally

protects the confidentiality of a journalist’s sources. Such a law might protect the

interests of both the journalist and the source, and, in this sense, both parties are

⁷ “Hart erroneously presumed that the relevant question to be asked is whether proof of Z’s
undergoing a detriment at the hands of Ywill be necessary in order to establish that Y has violated
a certain norm or contract. In fact, the relevant question is whether such proof will be sufficient
to establish a violation.” (Kramer, 1998, pp.81-82)
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rightholders under the law. This can be seen, Kramer would suggest, by the fact

that injury to either party’s interests will evidence a violation of the law. If a jour-

nalist is imprisoned for failing to reveal a source, that will be a violation. And if

a confidential source has her identity revealed without her consent (perhaps by

a journalist acting in his own interests), that too will constitute a violation of the

law. Either injury is sufficient, but not necessary, to show that the law has been

violated.

The idea of sufficiency is meant to provide a connection between the interest

and the duty. Not simply any interest that is protected by a right will count as

the basis for a right—only an interest such that proof of its detriment is sufficient

to show a violation of the duty. This rules out interests that are protected merely

coincidentally. For example, if you owe me a pumpkin pie, and I intend to give

that pumpkin pie to my father, then both my interest and my father’s interest are

advanced by your obligation. But only an impairment of my interest will be suf-

ficient to establish a violation of your duty. If I don’t receive a pie, then you have

failed in your obligation. If my father doesn’t receive a pie, that does not alone

show that you failed in your obligation—perhaps I got hungry on the way to my

father’s house.

With this inmind, onemightwonderhowKramer’s account handles themother

in Hart’s example. After all, showing a detriment to the mother’s interest would

seem to be sufficient to establish that the duty has been violated. And, in fact,

Kramer accepts that the mother does have a right in this case. Kramer argues that

his approach delivers precisely the right result in third-party contract cases:
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[The] test will work very smoothly when applied to the scenario of
the third-party-beneficiary contract. To prove that Y has breached
his contractual duty to X, one need only show that Y has inexcusably
failed to make the required payment to Z. In other words, one need
only show thatZhas undergone anunexcuseddetriment at the hands
of Y. Establishing that fact is sufficient for a successful demonstration
of Y’s breach of duty.

In other words, while Kramer’s interest theory will rule out as rightholders those

who have interests that are protected merely accidentally, Kramer contends that

intended beneficiaries like the mother in Hart’s example really are rightholders.

What, then, of Hart’s point that the intended beneficiary does not have the

power to enforce or waive the right? Kramer suggests that this is essentially be-

side the point:

Of course, in England and in most American jurisdictions, X would
have a power to enforce his right whereas Z would not have any such
power. For the interest theory, however, the unenforceability of Z’s
right by Z himself does not belie or preclude his holding of the right.
(1998, pp.82-83)

The mother (Z) may not have power to enforce or waive the duty, but to infer

from that to the claim that she does not have a right would be to simply presup-

pose the correctness of the interest theory’s main rival, the will theory. Arguments

like Hart’s that assume as a premise that the intended third-party beneficiary of a

contract is not a rightholder simply beg the question—they assume that the abil-

ity to enforce or waive is the touchstone for being a rightholder (Kramer, 1998,

pp.66-68). But this is precisely what the interest theory denies.
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ForKramer, being a rightholder isn’t about being able to enforce orwaive a duty,

but rather it is about being a person whose interests are protected. Themother is a

rightholder because she gets protection from the contract—she is someonewhose

injury is prevented by the contract. If she doesn’t get the care promised, then the

contract has been breached. She is entitled to that care under the contract; she is,

in this sense, a rightholder under the contract.

Notice two points about Kramer’s view. First, the primacy of the wrong that I

highlighted in Bentham is even more pronounced in Kramer. The core thought is

that one can understand rights by examining what counts as an injury in violation

of a norm. The injury is the focal point. Having a right involves being protected

from harm to one’s interest. Second, notice that, in a circumscribed way, Kramer

accepts a more expansive set of rightholders. Some parties whom other theories

might not consider rightholders—like themother—will count as rightholders for

Kramer. And this is not viewed as a problem, but rather as the proper consequence

of understanding that having a right involves beingprotectedby anorm. This is not

implausible. There is an important intuition behind the thought that the mother

has a right to the care: she is more than merely an interested bystander, and the

potential detriment to her interests is more than coincidentally connected to the

duty imposed by the contract. I will return to this idea in Chapter 4.

2.2.2 Problems for Kramer

Kramer believes that the sufficiency condition offers the appropriate connection

between interests and duties to preserve the interest theory. He suggests that it can
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rule out mere coincidental connections, while capturing those interests that are

essentially protected by a given norm and that are thereby the basis for a right. But

one might still wonder whether this is the case. Does Kramer’s idea of sufficiency

rule out the problematic forms of rights proliferating to third parties and leave only

a plausible subset? Can he say that my father does not have a right that you give

me the pumpkin pie, and only that themother has a right to the care promised her

son? It is not clear that he can.⁸

First, the interest theory seems less well equipped to explain those rights that

are primarily about having certain powers. For example, in the third-party con-

tract case, we would generally say that that the son (‘X’ in Kramer’s passage) is a

rightholder—regardless of whether the mother is also a rightholder. So the inter-

est theorymust also be able to account for the son’s right. The interest theorymust

be able to point to some interest of the son, detriment towhichwould be sufficient

to establish that a violation of the promissory duty occurred.

Afirst thoughtmight be that the sonhas an interest in seeing to it that hismother

is cared for. That, after all, does seem like the natural motivation for soliciting the

promise in the first place. But this interest does not distinguish the son fromother

third parties. The mother might have a daughter who equally has an interest in

seeing to it that her mother is cared for. Would she also be a rightholder? If so,

then there appears to be noway to rule out the father in the pumpkin pie example:

my father has an interest in seeing to it that I am given a pumpkin pie. So it can’t be

that the son is a rightholder in virtue of an interest in seeing his mother cared for.

⁸ Much of this argument is indebted to Sreenivasan (2005, pp.263-64).
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A second thought might be simply that the son has an interest in the promisor

keeping his promise. But this won’t do either. The point of the theory is that

a right exists where an interest is present such that detriment to it will show that

the relevant norm was violated. The question is what sort of injury would show

that the promisor has not kept his promise. The detriment to an interest in the

promisor keeping his promise cannot play this role withoutmaking the theory en-

tirely empty. And, additionally, it’s not entirely clear that it would be adequately

circumscribed: in the pumpkin pie example, my father might seem to have an in-

terest in you keeping your promise.

Perhaps one can combine the first two thoughts into a third: the son has an

interest in his bringing it about that his mother is cared for. This does seem like

it will rule out the third parties in the other cases. The trouble, though, is that

this does not seem like an interest that the son must really have. It may simply

be important to him that his mother is cared for, not that he be the one to bring

it about. So it is hard to see how the theory can explain that the promisee is a

rightholder in the third-party contract case.

Second, it is also not clear that the theory can explain how the beneficiary is a

rightholder in the third-party contract case. The idea is supposed to be that detri-

ment to themother’s interest is sufficient evidence that the duty has been violated.

But suppose that the son waives the promise. In that case, the detriment to the

mother’s interest is not sufficient to establish that the promise was violated. This

suggests that, in general, detriment to the mother’s interests is not sufficient to es-
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tablish a violation of the duty, because the promise may have been waived.⁹ In

discussing the case, Kramer slips into saying that “unexcused detriment” will be

sufficient. But this shift would seem tomake the theory rather empty. It would be

sufficient to show an unexcused detriment, but the question of what counts as an

unexcused detriment contains the question of whether a duty has been violated.

Perhaps the idea is supposed to be that the detriment is sufficient to show a

prima facie violation, absent any proof of excuse. Detriment is sufficient for a vi-

olation, subject to the violation potentially being excused. It is analogous to how

the elements of a criminal offense may be present, and yet there may still be an af-

firmative defense that could excuse the defendant. This understanding, however,

faces a substantial difficulty. When attorneys describe the elements of a crime,

they are making a conceptual claim. They are, in a sense, analyzing what the of-

fense involves as a concept. Certain evidence is sufficient to showhomicide simply

because that is what homicide involves. The question of excuse is secondary be-

cause it does not undermine the existence of the crime, but only eliminates guilt.

To argue that it was self-defense is not to contend that a homicide did not occur,

but to contend that the defendant was not culpable.

Returning to the promise case, if the mother is not cared for, we would not say

that this counts, conceptually, as a violation of the contract, subject to a potential

excuse based on waiver. If the duty was waived, then no violation occurred. The

question of waiver is conceptually bound up with the question of whether a viola-

tion occurred at all. And if this is correct, then the presence of a detriment seems

⁹ In fact, as Sreenivasanpoints out, even the interest of the sonwouldnotbe sufficient because
detriment to him does not strictly show that the son did not waive the duty (2005, p.264).
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like it is not generally a sufficient condition.

These troubles suggest a general diagnosis of where Kramer’s theory struggles.

The basic idea, one might say, is something like this: (1) one has a right when one

stands to be wronged by an action; (2) one is wronged by an action when one suf-

fers the sort of injury that shows that a wrongful action has occurred; therefore

(3) if one stands to suffer the sort of injury that shows a wrongful action has oc-

curred, then one is a rightholder. (Note that premise (1) is an expression of the

primacy that interest theories give to wronging.) The problems described above

suggest that premise (2) is false. First, the son seems to be potentially wronged

irrespective of any injury that he might suffer. Second, the mother stands to be

wronged even though her injury is not sufficient to show wrongfulness. Both of

these problems arise because wrongings do not seems to be tied to the existence

of a particular injury in the way that Kramer’s theory seems to require.

2.3 Raz and Justificatory Sufficiency

2.3.1 Interests and Sufficient Reason

In discussing Bentham’s notion of an intended beneficiary, I noted the prob-

lems that would arise from attempting to ascribe intent to moral norms. Joseph

Raz averts this problem by replacing the idea of an intended beneficiary with the

idea of “sufficient reason.” For Bentham, an individual is a rightholder when her

interests are the basis for the intention to hold another under a duty. For Raz, an

individual is a rightholder when her interests are sufficient reason to hold another
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under a duty. In this way, Raz replaces Bentham’s descriptive conception of the

interest as being the basis for the duty with a normative conception of interests be-

ing the basis for the duty. Put another way, it is not that the rightholder’s interest

must have been what was used to justify imposing the duty, but rather it must be

what does justify imposing the duty.

Appealing to justificatory sufficiency is the crucial feature of Raz’s version of the

interest theory. His official statement of the view is as follows:

Definition: ‘X has a right’ if and only if X can have rights, and, other
things being equal, an aspect of X’s well-being (his interest) is a suffi-
cient reason for holding some other person(s) to be under a duty [to
protect or promote that interest].¹⁰

Capacity for possessing rights: An individual is capable of having rights
if and only if either his well-being is of ultimate value or he is an ‘arti-
ficial person’ (e.g. a corporation). (Raz, 1986, p.166)

In other words, a person has a right if his interest is what provides the reason why

some other person is under a duty. Unlike Kramer’s theory in which the inter-

est is used as a form of sufficient evidence, Raz’s idea is that the interest provides

sufficient reason.

Notice that Raz’s definition offers a rather simple explanation of what consti-

tutes a wrong. A wrong to someone is the performance of an action where that

¹⁰ Frances Kammnotes that, in his official statement of the view, Raz does not specify that the
duty must involve protecting or promoting the interest. But he does explain the view in these
terms later (Raz, 1986, p.180). AsKammpoints out, without this additional condition, the view
would seem to have counterintuitive results: “For example, suppose I see that you have a very
high level of well-being. Thatmay be sufficient to ground a duty inme to see that yourwell-being
does not improve further (for reasons of equality with others, or because you do not deserve so
much well-being). On the first (but not the second) account of rights, you would have a right
that I carry out this duty, but that hardly seems true.” (Kamm, 2002, p.483). I assume, for this
reason, that Raz means for his theory to include this provision.
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person’s interests were sufficient to hold another under a duty to not to perform

the action (or non-performance where interests ground a duty to perform). Raz’s

definition gives a clear answer to what a sort of thing a wrong is, namely a wrong

is an action, in particular, an action that violates a duty.

Oddly enough considering that it is offered as a definition, Raz’s definition does

not provide such a straightforward answer towhat sort of thing a right is. An entity

has a right when that entity has an interest that grounds a duty. But what is the

right? It is neither the interest¹¹ nor the duty.¹² Raz has only given conditions for

when one has a right, but he has not exactly said what is a right.

The answer, for Raz, is that rights are a step in between interests and duties.

The picture is one of a chain of justification running from interests to duties with

rights as the link in themiddle. Rights, then, are central stages in a certain form of

argument. Raz explains:

The interests are part of the justification of the rights which are part
of the justification of the duties. Assertions of rights are typically in-
termediate conclusions in arguments from ultimate values to duties.
They are, so to speak, points in the argument where many considera-
tions intersect andwhere the results of their conflicts are summarized
to be used with additional premises when need be. Such intermedi-
ate conclusions are used and referred to as if they are themselves com-

¹¹ This should be rather apparent: my interest in not being punched in the nose is not the
same thing as my right not to be punched in the nose.

¹² “[T]he right is the ground of the duty. It is wrong to translate statements of rights into
statements of ‘the corresponding’ duties. A right of one person is not a duty on another. It is
the ground of a duty, ground which, if not counteracted by conflicting considerations, justifies
holding that person to have a duty.” (Raz, 1986, p.171) Unlike other theories that associate
having a right with the existence of a directed duty, Raz thinks there is a gap. The right grounds
theduty, but it is not the same thing as thedutyor evendirectly reframed in termsof theduty. For
Raz, where there are countervailing considerations, there could be a right without any associated
duty.
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plete reasons…An interest is sufficient to base a right on if and only
if there is a sound argument of which the conclusion is that a certain
right exists and among its non-redundant premises is a statement of
some interest of the right-holder…(1986, p.181)

This is a bit opaque. One does not normally suppose that the claim “I have a right

that p” amounts to something like, “The first lemma of an argument about duties

can be proven.”

Of course, Raz does not simply mean any stage in the argument, but rather the

particular stage at which an interest is recognized as sufficient to ground duties.

One can then argue forward from this stage, or lemma, to particular duties. For

example, to say that I have a right not to be tortured means simply that I have an

interest that is sufficient to prohibit some general class of treatments. One can

argue from this right to particular duties in particular cases—for example, to the

claim that the FBI has a duty not to waterboard me. One need not appeal all the

way back to my interests, although the justification does go that far back.

Nevertheless, one may worry that thinking of rights as intermediate stages in

justificatory arguments still doesn’t give them the determinate content that rights

seem to have. This worry connects with one of the themes that I have been high-

lighting concerning the interest theory—the primacy of injury or wrongs. Raz’s

account of rights has trouble spelling out exactly what a right is because, in a sense,

rights aren’t fundamental concepts for him. Like other interest theories, the basic

idea is that certain human interests are the basis for duties. Rights are a deriva-

tive of this connection between interests and duties. Raz’s account is honest about

this. Wrongs, as I have already noted, are more clearly instantiated in Raz’s view:
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to wrong someone is simply to violate a duty for which that person’s interests were

the justification. Once again, the injury that our norms seek to prevent is the cru-

cial starting point for the interest theory.

This starting point leads Raz’s view to focus on justification—another theme

that I mean to highlight. For Raz, rights are basically just the byproduct of the

fundamental task of determining what norms and duties are justified by sufficient

reason. Whenweare thinking about rights, we are thinking aboutwhat constraints

on each other’s conduct we can justify. Questions about rights are bound up with

questions aboutwhat reasonswe have andwhatwe can demand fromone another.

2.3.2 Solving the Right/Interest Mismatch

Raz’s account suffers from its own problems in relation to third parties. EvenRaz’s

theory, which generally seems to avoid the problem of third-party beneficiaries,

may appear vulnerable to examples in which it may seem too profligate. Frances

Kamm gives the following example: “[I]f I have a duty to help you by praying to

God for your recovery, you still might not have a right that I relate to God in this

particular way” (2002, p.483). Other examples might also work: your need for

the store’s last bottle of aspirin may give me a duty to let you have it, but that does

not mean that you have a right that I not buy it.¹³ What examples like this suggest

is that merely being the source of a duty may not fully capture the way in which a

¹³ I’m actually not sure that these examples are at all decisive. If there really is a duty to pray
or a duty to give up the aspirin, then it does not seem especially problematic tome to say that one
has a right to that (although of course not a legal right, because those would not be legal duties).
If we merely think that there is strong reason to perform those actions, then Raz’s theory need
not posit a right.
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rightholder is owed the duty in question. I will return to this idea later.

There is a another problem for Raz regarding the mismatch between righthold-

ers and interest holders. By saying that one is a rightholder when one’s interests

ground a duty, Raz’s account seems able to block the straightforward third-party

beneficiary problem. The move replaces the connection between interests and

rights in the simple theory with a stronger one. In the skeletal interest theory,

one is a rightholder if one’s interests are protected by a norm. In Raz’s theory,

one is a rightholder if one’s interests ground a norm.¹⁴ It is not enough to be pro-

tected under a norm; one’s interests must be the source of the norm. As a result,

mere third parties (Hart’s mother, the wagering bystander, etc.) will not count as

rightholders.¹⁵

Unfortunately, tightening up of the relationship between interests and rights-

based norms seems, at least superficially, to create an opposite problem. This is be-

cause there are rightholders whose interests do not seem to be the primary ground

of the duties that their rights entail. For example, parents have a wide range of

rights regardinghow they choose to raise their children. But an account of parental

rights is likely to rely on the interests of children in justifying the prohibitions

against state intervention. If it were the case that children were substantially bet-

¹⁴ Note that, if this were true in Bentham’s view, then only the community at large could be
a rightholder. For Bentham, any justification for a duty must be traced to the overall welfare of
the community. Raz does not share this utilitarian commitment.

¹⁵ See Sreenivasan (2005, p.265): “One version of the interest theory is plausibly regarded as
exempt from the third party beneficiary objection. I think Joseph Raz’s version may be seen as
having solved the problem, which is somewhat ironic, since as far as I know he does not discuss
it.” I think this is generally correct, although there may still be examples where the idea that
an interest generating a duty still seems too profligate. The mismatch problem discussed in this
section is, I think, largely the same problem in different clothes.
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ter off when the state intervenes in parental choices, then parental rights would be

muchweaker than they are. In otherwords, the interests of the parent do not seem

sufficient to ground many of the duties owed toward parents, and yet parents do

seem to be rightholders. Or—to use another example—it seems that the right

to free speech is based largely on the interests of society in free and open debate

rather than simply on the interests of the speaker. That is, the interests of speak-

ers may not (alone) be sufficient to ground the duties owed toward speakers that

characterize the right of free speech. Or—as a third example—a policeman may

have a right to carry and use a firearm, which does not seem to be generated simply

from the interests of the policeman.¹⁶

¹⁶ To make this vivid, Kamm points out that “it is theoretically possible for a policeman to
have a right to use a gun in defense of everyone except himself ” (2002, p.485). This third sort
of example—wherein a job or position gives one a right which does not appear to be based on
that person’s interests—is fairly common. For example, consider the rights of confidentiality
afforded to doctors, lawyers, and priests.

Many of these cases, however, may provide less trouble for the interest theory than onemight
initially think. There are two possible avenues. First, onemight plausiblymaintain that these are
not actually rights of the purported rightholder because they are actually duties as well. That is,
onemight say that, e.g., doctors do not have a right to confidentiality, but patients do. The duties
that protect doctors might be viewed as actually owed to the patient. Although Raz explicitly
rejects this move (1992, p.134), it is worth mentioning because it has some plausibility. Still,
there are somedifficultieswith this approach. If the state violates its duty by, e.g., seizingmedical
records from a doctor’s office, one would, I think, be tempted to say that the doctor and not just
the patients has been wronged (assuming, for the sake of argument, that wronging and rights go
together). So there is a sense that the duty is owed to the doctor, and not simply to the patients.
Moreover, this move becomes harder to sustain when the privilege is one that is discretionary
rather than obligatory (as confidentiality often is). Suppose that certain policemen are entitled
to carry firearms, but are not required to do so. One cannot, in such a case, straightforwardly say
that the general public has a right that policemen carry firearms.

A second response, which Raz does seem to endorse, is to think that sometimes rights are held
by persons as agents of others, where it is the interest of the principal that grounds the right. He
says, “Some rights are held by persons as the agents, or organs of others. Thus company directors
have rights as directors of the company. In such cases it is the interest of the principal which the
right reflects. The same applies to rights held by persons qua guardians, trustees, and the like.”
(1986, p.180) This seems correct, but it is not entirely clear how Raz is entitled to it. If having a
right involves having an interest, then it should be a puzzle that an individual would have a right
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Raz attempts to provide an answer to this problem. He acknowledges that there

is often a substantial mismatch between the interest of the rightholder and the im-

portance of a right. But, he claims, “the main reason for the mismatch between

the importance of the right and its contribution to the right-holder’s well-being

is the fact that part of the justifying reason for the right is its contribution to the

common good” (1992, p.138). For example, the justification for the right to free

speech will involve not simply the speaker’s interest in being able to speak but also

the common benefit of having a society of free and open exchange of ideas. This is

an acknowledgement that interests other than those of the rightholder will some-

times form part—even most¹⁷—of the justification for the right.

This recognition that the interests of others play a justificatory role seems to

contradict the initial appeal to sufficiency. Recall that Raz’s account identified the

rightholders as those whose interests are sufficient to ground the duties and not

simply as those that are protected by the duties. But here it seems that Raz is

acknowledging that some rights are grounded in interests other than those of the

rightholder. That is, Raz seems to be allowing that there are rights for which the

individual’s interests are not a sufficient ground.¹⁸ How are we to make sense of

not based on any interest of his. Perhaps the idea is that the individual does have the interest qua
agent because it is the interest of the principal, but this would need to be developed more.

¹⁷ Raz explicitly acknowledges that in some cases the common good is far more significant
than the interests of the individual rightholder: “If I were to choose between living in a society
which enjoys freedom of expression, but not having the right myself, or enjoying the right in
a society which does not have it, I would have no hesitation in judging that my own personal
interest is better servedbyopting for thefirst option. I think that the same is true formost people”
(1992, p.137).

¹⁸Oneoptionwouldbe to suggest thatRaz is simply explaining themismatch in the stringency
of rights and their bearer’s interests. That is, one might insist that the individual’s interests must
be sufficient to generate the duty, but that the stringency of the duty could be enhanced by appeal
to interests other than those of the individual. Kammsuggests this possibility but does not really
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this?¹⁹

I believe that the key, for Raz, is distinguishing between an interest and what

gives an interest its importance. If one draws this distinction, one can say that the

individual’s interestmust be sufficient (on its own) to ground the duties associated

with the right. But—and this is the crucial move—one can appeal to interests of

others to explain the importance of the individual’s interest. In other words, I

have a right only if my interests are sufficiently important to ground a duty, but

what makes my interest sufficiently important might be the interests of others.

Thus, an individual’s interest may take on an importance that far outstrips the

well-being they actually get from the satisfying the interest. Raz offers an exam-

ple:

The rights of journalists (however qualified) to protect their sources
arenormally justifiedby the interest of journalists in being able to col-
lect information. But that interest is deemed to be worth protecting
because it serves the public. That is, the journalists’ interest is valued
because of its usefulness to members of the public at large. (1986,
p.179)

address it (2002, p.485). But this avenue seems unpromising. First, in many cases, it does not
seem plausible to say that the interests of the individual would alone be sufficient to ground the
right. For example, the interests of a parent in controlling his or her child’s education surely
is not strong enough to generate the parent’s right over the child’s education. Second, given
Raz’s view that interests justify a “core right” from which more particular rights and duties are
derived, it seems difficult to make this sort of clean conceptual divide between the right and the
right’s stringency. If, by additional stringency, one means that a right generates more extensive
particular rights and duties, then, for Raz, that would be a different right altogether.

¹⁹ Kamm suggests that these aspects of Raz’s view cannot be consistent: “It is not clear that
his account of the importance of a right outstripping the interest it directly protects in the case of
the journalist is consistent with his…accounts of the relation between rights and interests. They
say that a right is present when an interest of the rightholder is sufficient to give rise to a duty.
But if the satisfaction of interests of others is the reason why the journalist gets a right to have his
interest protected, his interest is not sufficient to give rise to the duty of non-interference with
his speech.” (Kamm, 2002, p.485).
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Put thisway, it is not that the general interests of the community directly ground

the journalist’s right, but rather they give the journalist’s interest its importance,

which in turn grounds the right. Thus, one canmaintain both the sufficiency claim

(that a person has a right only when that person’s interests are sufficient to ground

a duty) and the mismatch between interests and rights (that a person’s rights may

outstripwhat that person’s interests could justify on their own). One canmaintain

these two ideas by thinking that the importance of a person’s interest is not given

entirely by that person’s interest on its own.

Crucially, it isn’t only that the general community has an interest in the journal-

ist collecting sources, that the journalist has an interest in collecting sources, and

that these two interests only jointly provide sufficient reason for the duty. If this

were the picture, then it clearly would not be the case that the journalist’s interest

provides sufficient reason for the duty. Rather, the idea must be that the general

interest somehow transfers its weight to the journalist’s interest: “the journalists’

interest is valued because of its usefulness.” There are two closely related ways

to makes sense of this—each of which squares with some things that Raz says.

First, perhaps the idea is that the journalist’s interest is valuable “instrumentally,”

meaning that the interest serves as a means to the common good. As Raz puts

it, “some rights protect interests which are considered as of merely instrumental

value” (1986, p.179). Alternatively, perhaps the idea is that what explains why

the interest is a sufficient reason for a duty is an appeal to the broader interests

of the community. As Raz puts it, a right exists when there is a sound argument

generating duties premised on an interest of the rightholder and “other premises
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supplying grounds for attributing to it the required importance” (1986, p.181). I

will mainly address the first of these, and return to the second only at the end of

the next section.

2.3.3 How Raz’s Solution Fails

Although I think viewing the individual’s interest as imbued with significance by

the community offers the most plausible interpretation of Raz, I do not believe

that it is ultimately successful. Put simply, I don’t see that the interests of others

can figure into a justification for the right without undermining the claim that the

rightholder’s interest is sufficient to ground the right. I do not believe that instru-

mentally valuing the rightholder’s interest can bridge this gap.

First, the claim that instrumentally valuable interests can ground a right is asym-

metric with Raz’s claim about the capacity to have rights. Raz claims that the ca-

pacity to have rights requires that an entity’s well-being be of ultimate value (or be

artificially treated as such). This provision is necessary to rule out the possibility

that plants have a right to be watered because they have an interest in being wa-

tered that grounds a duty to water them. But why should it be the case that rights

can be grounded in an interest the value of which is not ultimate, but only beings

whose interests are of ultimate value can be rightholders?²⁰ In the account of the

journalist’s right, the journalist’s interest is taken tohave instrumental, not ultimate

value. But if instrumentally valuable interests like this can generate rights, why is

²⁰ Raz acknowledges the appeal of symmetry here: “It seems plausible to suppose that just
as only those whose well-being is of ultimate value can have rights so only interests which are
considered of ultimate value can be the basis of rights.” (1986, p.178)
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having interests of ultimate value a requirement for being a rightholder?

The puzzle can be made more tangible if we imagine an argument for plant

rights. Plants have an interest in living, growing, and reproducing—this is part

of what their well-being consists in. It is important to us humans that they per-

form these activities because it removes carbon dioxide from the atmosphere. At

least sometimes, this important function that plants play can generate a duty not to

destroy them. Nowwe can say that, like the journalist’s interests, the plant’s inter-

ests get their importance from the way that they serve the common good. Where

they generate duties, they do so because of their instrumental value. It is hard to

see why Raz can call one a rightholder and the other not. It is true, of course,

that the journalist’s interest may also be of non-instrumental value, whereas the

plant’s interest is not. But that difference is irrelevant to how the interests gener-

ates duties—which is the crux of Raz’s theory of rights. The asymmetry here gets

Raz the correct result,²¹ but at the expense of explanatory power. The asymme-

trymakes it hard to understandwhat really undergirds rights—having interests, or

having interests of ultimate value.

Second, there seem to be cases in which a rightholder has little or no interest

in the right at all—it is not that there is an interest that is instrumentally valuable,

because there is no interest.²² Suppose that a strange cult concludes that you are its

²¹ Indeed, Raz’s reason for rejecting the symmetrical view is simply that “there are plenty of
counter-examples” (1986, p.178).

²² I don’t mean for this argument to be that there can be rights that are not in the particular
rightholder’s interest. Rather, the idea is that the class of persons to whom the right is given lack
any interest to base it upon. So it is not simply the familiar point that sometimes a general right
will not serve a particular rightholder’s interests, which interest theorists have readily acknowl-
edged. See, e.g., MacCormick (1977, p.202): “It is not necessarily the case that each individual
acquiring a right under the law should experience it as a benefit, an advantage, an advancement
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deity. This affords you the right to preside over their worship gatheringswhenever

you choose. But is this right based on some interest of yours? One might think

that it is based on your interests qua cult deity, a role that you don’t yourself value

butwhich cannevertheless have interests. But this raises adifferent problem: must

religious followers view their deity as having interests in order to view him (or her,

or it) as having rights? Religious practice often speaks of God as having a right to

certain things, but it doesn’t seem to be thereby committed to thinking that God

has interests.

If these religious examples seem too peculiar, consider a more mundane exam-

ple of a rightholder who seems to lack any interest in having the relevant right.

Suppose there are two different chemicals, Alpha and Beta, that are equally good

fertilizers in all relevant respects. Alpha used to be the only certified option, but it

has recently come to the government’s attention that overall environmental impact

is reduced if some farmers use Alpha and others Beta. In order to facilitate this,

the government permits farmers to use either Alpha or Beta, on the grounds that

the relatively random distribution between the two will achieve the desired envi-

ronmental benefit. It seems tome that under this policy each farmer has a right to

use chemical Alpha (or chemical Beta). The reasonwhy they have this right is that

it instrumentally serves the common good. But any given farmer has no interest

in which chemical he uses. It’s not the case that the farmer has an interest that is

or protection of his interests…None of that is in any way inconsistent with the proposition that
the function of the law is to confer what is considered to be normally an advantage on a certain
class by granting each of its members a certain legal right.” Raz (1986, p.178): “Though rights
are based on the interests of the rightholders, an individual may have rights which it is against
his interest to have.”
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instrumentally valuable, because the farmer really has no interest at all.

Third, notice that the general interests of the community do not simply lend

an interest greater importance, but they affect in what ways the interest is to be

protected or advanced. Consider theAmerican right not to have illegally obtained

evidence used against a person at trial. A criminal defendant does have an interest

in not having illegally obtained evidence used against her—namely, her interest in

not going to prison. But should we say that this interest is sufficient to ground

the right because it is instrumentally valuable? In fact, one can imagine such an

explanation: this interest will lead defendants to seek to exclude this evidence;

excluding this evidence will deter police from obtaining it; we all have an interest

in police not engaging in illegal evidence-gathering; therefore, we ought to protect

this interest. But the existence of this argument does not mean that a defendant’s

interest in not going to prison is more important in general. The argument does

not say that satisfaction of the defendant’s interest is any more valuable.²³

The above points all point towards a fourth and final point: when interests are

valued instrumentally, they aren’t really being valued as interests at all, but rather

as dispositions. When an interest is valued instrumentally, what is valuable about

that interest is that it is likely to be pursued by its bearer—not that it actually con-

tributes to the bearer’s well-being. What is useful about the criminal’s interest in

avoiding prison is that it will likely induce her to advocate for the exclusion of evi-

²³ This argument is similar to Frances Kamm’s argument for showing that rights are not built
only on interests by considering that some ways of protecting a given interest yield a right and
otherways do not yield a right, even holding interests of all parties constant. For example, Kamm
suggests that, if there is a killing/letting die distinction, the protection fromone but not the other
cannot be based on a difference in the victim’s interests.
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dence. Similarly, what is useful about the parent’s interest in educating her child is

that it will likely induce her to educate her child, which is a good thing. But in such

cases, it is the disposition that is valued—that it is actually in the person’s interest

is merely coincidental.

This is evident from the fact that a right could be justified in this general fashion

without it actually serving an interest of the rightholder. Consider some examples.

First, suppose that I have a predictable urge to do something, and I usually act on

it, even though I don’t really take it to be in my interest. Perhaps, to borrow from

Warren Quinn (1993), I simply have an urge to turn on radios. It happens to be

the case that there is a social need for someone to turn on radios (perhaps awar has

just broken out and all the radios in a previously dormant intelligence command

center need to be activated), so the government grants me permission to access its

radios. Now it seems to me that I have a right to access the radios. But this has

nothing to do with my having an interest in accessing the radios—that my well-

being is improved by accessing the radios.

Second, return to the criminal example, but imagine that our criminal justice

systemwere radically better than it is currently, such that it actually were in the in-

terest of guilty criminals (but not innocent individuals) to be punished. Criminals

still wouldn’t want to go to prison, and they therefore would continue to advocate

against being imprisoned. In such a scenario, the rationale for the exclusionary

rule described in the previous paragraph would still follow. And we could still say

that criminals have a right not to be convicted on the basis of illegally obtained

evidence. But this right could not be based on the criminal’s interest in avoiding
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conviction because, ex hypothesi, they would have no such interest.

Or consider a third, more realistic example. It is arguably true that gambling

makes people worse off—that it is an addiction that does not advance people’s in-

terests. Nevertheless, inmanyplaces, wepermit people to engage in circumscribed

gambling as a way to fund various public endeavors. Where such gambling is per-

mitted, we would, I think, say that people are afforded a right to gamble. But this

is not because they have a valuable interest in gambling—it’s probably not in their

interest at all. What is valued in these cases is our disposition to do something

that incidentally benefits the common good. Our actually having an interest is

irrelevant, except insofar as we usually pursue our interests.

Once one sees this, it is clear that the interests in the other examples (the jour-

nalist’s, the parent’s, the criminal’s, etc.) also seem to be playing a merely descrip-

tive role in the account ofwhy there is the particular duty or norm. The reasons for

the existence of the norm are generated by the common good.²⁴ The well-being

of the rightholder isn’t really important to grounding the right. The interest only

matters because it disposes people to act in a certain way. If this is correct, then

Raz’s account in a way collapses into something more like Kramer’s. The interest

starts to seem like a factual rather than normative ingredient in the right. That is,

it begins to seem like one has a right when one has an interest and there is a rea-

son for protecting that interest. And, I have already suggested, this does not seem

adequately to link the rightholder to the source of the duty.

²⁴ Sometimes Raz comes close to admitting as much. He perplexingly describes the claim
that there is an interest and the claim that the interest is important as separate premises. If the
interest were itself sufficient reason, one wouldn’t need a further reason why it was sufficient.
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2.4 Owing and Respect

Themainproblemforthe interesttheory is adequately explaining the con-

nection between the rightholder and the duty. What is needed is an account of

the sense in which the duty is owed to the rightholder. For Bentham, the duty is

owed to the rightholder by virtue of the intention of the legislature. For Kramer,

the duty is owed to the rightholder in the sense that the injury to the rightholder’s

interest determines whether the duty has been violated. For Raz, the duty is owed

to the rightholder in the sense that the rightholder’s interests are the source of the

duty. The trouble is that even these explications of the sense in which the duty is

owed to the rightholder seem inadequate.

I just suggested that the ultimate problem for Raz’s view is that, in some cases,

what we are protecting is not the interest of the rightholder, but rather the dispo-

sition of the rightholder. Raz’s explanation of the mismatch between interest and

rights appeals to the social importance of certain interests. But what really seems

to be at work is the social importance of certain actions. In this sense, Raz’s move

seemed to be going in the right direction—the journalists, parents, and criminal

defendants seem to get their rights in virtue of fulfilling a social role. But this so-

cial role isn’t that of someone with a particular interest, but rather that of someone

whowill do something of social importance. What is needed is the idea that rights

protect our ability to do things—that is, that rights protect voluntary actions, re-

gardless of whether they are in our interest.

Put another way, having a right seems—at least some of the time—to involve
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having one’s choices respected and granted protection. The rightholder is ac-

corded a status that affords him or her the discretion to do certain things. Often

this protected status will relate to the fact that a rightholder is a personwhosewell-

being is intrinsically valuable andwho should therefore be able to pursue thatwell-

being. But sometimes the protected status will have little or nothing to do with

the rightholder as a locus of well-being. Instead, it will be about the rightholder as

a doer—as someone who plays a role. Either way, what the right seems to involve

is respect for the rightholder being able to do something.

This idea that having a right involves having one’s choices afforded protection

captures a sense in which the duty is owed to the rightholder that seems to be

missing in the interest theory. The interest theory can capture the idea that the

rightholder is the source of the duty. But it does not seem to capture the idea that

the duty is owed to the rightholder in the sense that one’s performance of the duty

must be guided by respect for the rightholder. It is not enough that the rightholder

be the source of the duty, but that the rightholder—to put it metaphorically—has

ownership of the duty. My having a right involves my being entitled to certain

treatment in the sense that I thereby possess control over actions towards me. This

ownership of rights is reflected in certain practices constitutive of rights—Imight

forsakemy right, Imight transfermy right, Imight exercisemy right, and so on. As

Kamm puts it, the problem for Raz is that, “the duty is not described as a directed

duty owed to the person with the right” (2002, p.484).

It is this directional element—that the duty is owed to the rightholder not sim-

ply as a source of value but as an actor engaged in a valued activity—that the inter-
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est theory is unable to capture adequately.²⁵ The point is that judging someone to

have a right against another is a judgment of a special ongoing nexus of individu-

als.²⁶ One agent is bound to the other agent; they are united in a relationship that

shapes conduct. This idea of an ongoing nexus of agents is what the interest theory

lacks. It cannot capture this nexus because it focuses only on the duty and where

that duty came from; it does not focus on how the duty shapes the relationship

between the parties going forward. Put another way, the interest theory cannot

accommodate the way in which rights involve respect for the rightholder and not

just attention to her interests. An important aspect of rights is the way that they

not only arise out of, but also are constituted by, respect for the rightholder as a

person. In this sense, to say that you have a right that I do φ is to say that proper

respect for you involves my doing φ.

In fairness to Raz, he does acknowledge a related concern, and he thinks that

his theory of rights can accommodate it. Raz’s response is to say that being given

²⁵ This connects, I think, with the criticism that is raised by Gilbert (2004). Gilbert suggests
that any account of rights only in terms of protection under a normwill fail to explain the special
standing of the rightholder. Such accounts will describe directedness only in terms of the various
conditions that apply to the duty. But the directedness needs to be explained in terms of a special
standing that a rightholder has. Unfortunately, frommyperspective, Gilbert focusesmuch of her
discussion on the standing to complain, which I do not think is the key feature of having a right.

²⁶ Michael Thompson does describes this ephemeral feature of judgments of rights in the fol-
lowing way: “In all such judging, whatever the determinate form, I may be said to view a pair
of distinct agents as joined and opposed in a formally distinctive type of practical nexus. They
are for me like the opposing poles of an electrical apparatus: in filling one of these forms with
concrete content, I represent an arc of normative current as passing between the agent-poles, and
as taking a certain path…This special posture of the mind in coupling certain representations of
agents marks the resulting judgements as belonging to the element of justice…The mark of this
special virtue of human agents, as Aristotle says, is that it is ‘towards another’, pros heteron or
pros allon; it is, as St. Thomas says, ad alterum, or as Kant says, gegen einen Anderen.” (2004,
pp.335-37).
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respect is one of our interests.²⁷ This interest in being given respect is an interest

in having one’s other interests given due weight.²⁸ This interest in being respected

grounds a duty of respect, and thus, Raz contends, we may say that there is a right

to be respected. Raz wants to explain this right to respect as a sort of meta-right:

a right to have one’s other rights given due consideration.

Being a very abstract right, nothing very concrete about how people
should be treated follows from it without additional premises. This
explainswhy it is invokednot as a claim for any specific benefit, but as
an assertion of status. To say ‘I have a right to havemy interest taken
into account’ is like saying ‘I too am a person.’ This may perhaps
explain its ‘deontological’ flavour. (1986, p.190)

There is a way in which this seems correct: asserting a “right to respect” would

amount to no more than an assertion of moral status. This fact, however, hardly

seems to support Raz’s claim that respect is just one of the interests people have.

On the contrary, the fact that asserting a right to respect amounts to asserting

moral status would seem to be evidence that there is no such thing as a “right to re-

spect.” Respect is not simply one of the things to which we are entitled, but rather

partially constitutes having a right. It is this idea that shapes the approach to rights

that is the subject of the next chapter.

To the extent that the interest theory fails—and I do not mean to say that it

entirely does—theproblem seems tobe traceable to its starting point. The interest

²⁷ “Rights, one may say, are based neither on the right-holders’ interest, nor on that of others.
Rather they express the right-holders’ status as persons and the respect owed to them in recog-
nition of this fact. This may be a verbal disagreement. For it may be dissolved by responding
that a person has an interest in being respected as a person.” (Raz, 1986, p.188).

²⁸ “The duty of respect for persons [is] the duty to give due weight to the interests of persons.
And it is grounded on the intrinsic desirability of the well-being of persons.” (Raz, 1986, p.190).
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theory starts from the idea that rights protect us from certain harms and injuries.

This is an important and very plausible starting point. But the ultimate difficulty

for the theory is that it does not accommodate the idea that rights are necessarily

about doing something—about being able to make certain choices and engage in

certain activities. That idea involves a forward-looking, enabling conception; it

focuses onwhat rights allow. It is verydifferent than the thought that rights protect

against injury, which focuses on what rights prevent and then reasons backward

from the potential injury to the mechanism for preventing it.

The primacy given to injuries and wrongs in the interest theory—although it

creates the problems about over-inclusivity and the role of respect—naturally and

helpfully connects questions about rights with questions about justification. Ac-

cording to the interest theory, rights violations arise when someone is injured by

the transgression of a norm. As a result, questions about rights transform into

questions about whether harming is justifiable or whether there is a justification

for a norm against that kind of harming. And this makes sense. When we accuse

someone of having wronged us, we are accusing them of treating us in a way that

was not justified. Thatmorality demands that actions be justifiable in this way is a

strong formof protection for us. It is easy to think that this protection is essentially

what rights involve.
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By definition rights give the individual zones of unchecked
discretionary action that others, whether private citizens or
governmental authorities, may not invade. They are entitle-
ments of an individual he or she may claim at his or her elec-
tion…They are what gives meaning to that article of Amer-
ican faith: that each human being is unique, that by virtue
of his humanity he possesses an unalienable and undeniable
dignity and worth that he is entitled to the maximum basic
personal liberty consistent with like liberty for each other.

Supreme Court of Mississippi

For me, I don’t like it when there is too much interference in
our lives. We’re not children. It is our own life in our hands.

Eric Cantona, GQ Interview

3
TheWillTheory

If the interest theory is based on the idea that rights give us protection, its

rival theory is based on the idea that rights give us control. Rights, it is thought,

involve the freedom to govern one’s own life. Having a right isn’t about having cer-

tain interests protected; rather, it is about having a certain sphere under one’s own

control. The emphasis is on the way in which rights represent a special concern
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for the rightholder as an autonomous agent.

This conception of rights has come to be known as the will theory (or choice

theory or control theory). The following statement from H.L.A. Hart is a classic

articulation of the basic idea:

Instead of utilitarian notions of benefit or intended benefit we need,
if we are to reproduce this distinctive concern for the individual, a
different idea. The idea is that of one individual being given by the
law exclusive control, more or less extensive, over another person’s
duty so that in the area of conduct covered by that duty the individual
whohas the right is a small-scale sovereign towhomtheduty is owed.
(1982, p.183)

The idea is that rights are about giving individuals their own domain of control.

Jeremy Waldron describes the will theory as “essentially connected to a certain

distribution of freedom.” (1988, p.128) In short, according to the will theory,

rights are about distributing control over the world around us.

As with the interest theory, I think that the will theory captures important as-

pects of rights-based moral relationships, but I also think that it faces significant

weaknesses. The aim of this chapter is to highlight some of these strengths and

weaknesses. These featuresof thewill theory—both thepositive andproblematic—

are the result of shifting focus. Instead of starting from the injuries that can arise

when a duty has been breached, the will theory emphasizes the powers and prac-

tices that are antecedent to a duty’s performance or nonperformance. The focus

in the will theory is on what happens (or can happen) before a duty is performed,

not on what happens (or can happen) afterwards. As a result, the will theory’s

strengths and weaknesses are something like a mirror image of the interest the-
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ory’s. Like its rival, the will theory illuminates important features of our moral

relationships with others, but it also seems inadequate as a complete theory.

3.1 First-Order Control and the Problem ofNarrowness

3.1.1 Control and Waiver

The idea thathaving a rightmeans having a certain sphere of control is intu-

itively appealing. For example, your right to bodily integritymeans that your have

control over what other people can do to your body. And if you have a property

right concerning an object, then you typically have control over how that object is

to be used. But in what sense do you have this control? Obviously, having a right

doesn’t mean that you get to choose how other people will actually behave toward

you or your property. Someonemight assault you or steal your property, and that

would not mean that you didn’t have the right. So the control isn’t a matter of

actual, physical command.

Instead, the control at issue is normative control—it is control over what will

andwill not be permissible behavior byothers. Or, asHart puts it, it is control over

the other person’s duty. That is, the control typically involves having choice over

the application of the other party’s duty. For example, your rights over your body

mean that it is permissible to touch you only if you consent to it. Your property

right means that you get to decide what will count as a trespass. In short, having a

rightmeans that, within a certain sphere, you get todecidewhatwill be permissible

for others.
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Because the focus is on what the rightholder can do, the will theory assumes an

essentially forward-looking perspective. Rights are understood in terms of having

a power or authority overwhatwill be the case. Whereas the interest theory begins

from the concept of harm or injury, which involves the retrospective comparison

of a present state with a prior state, the will theory begins from the idea of what

a rightholder can do in the future. Having a right is seen as being about having a

sort of empowerment.

Through this control over anotherperson’s obligations, thewill theory sees rights

as connecting a rightholder with others who are bound by the right’s correlative

duties. Consider the following description from Joel Feinberg:

IfNiphas a claim-right againstTuck, it is becauseof this fact thatTuck
has a duty toNip. It is only because something fromTuck is dueNip
(directional element) that there is something Tuck must do (modal
element). This is a relation, moreover, in which Tuck is bound and
Nip is free. Nip not only has a right, but he can choose whether or
not to exercise it, whether to claim it, whether to register complaints
upon its infringement, even whether to release Tuck from his duties
and forget the whole thing. (1970, p.250)

In other words, rights connect one agent with another, as one who is bound by a

duty and one who controls that very same duty.

What this connection captures is the way in which rights-based duties are owed

to the rightholder. In Hart’s word, “Rights are typically conceived of as possessed

or owned by or belonging to individuals, and these expressions reflect the concep-

tion of moral rules as not only prescribing conduct but as forming a kind of moral

property of individuals to which they are as individuals entitled” (1955, p.182).

58



An account of rights should capture this sense that a right is held by someone as a

sort of moral property—that the duties correlated with rights are directed toward

someone in particular, namely the rightholder.

In the will theory, this directional nature of the duty is explicated in terms of

control. The duty is owed to the rightholder in the sense that the rightholder is

given authority over its enforcement. Or as Hart puts it, “duties with correlative

rights are a species of normative property belonging to the rightholder, and this

figure becomes intelligible by reference to the special form of control over a cor-

relative duty which a person with such a right is given by the law” (1982, p.185).

The property metaphor is significant here. The rightholder “possesses” a duty in

someone else insofar as he has control over that duty—just as possessing prop-

erty involves having control over its disposition. The picture is essentially about a

distribution of normative control.

For Hart, the control involves three distinctive powers: the power to waive the

duty, the power to enforce the duty, and the power to demand or waive compensa-

tion if the duty is breached (1982, pp.183-84). For example, the property rights of

a landowner are exemplified by the legal powers to put up fences or posted signs,

to sue for trespass, or alternatively to grant permission to enter or even lease out ac-

cess. The combination of these powers constitutes the distinctive control involved

in holding a right, according to the will theory.

Although various will theorists catalogue the relevant powers in different ways,

the crucial point is that the rightholder has the choice about whether—and per-

haps to what extent—the other party will be bound. It is not sufficient that one
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party is bound by a duty regarding another. Whether the duty is in force must be

up to the other party. Because this choice is the crucial element, the will theory

tends to be cast as essentially concerning the power to waive or release. Insofar

as a party can waive an obligation and release the party that is bound by it, the

normativity of that obligation seems to be a matter of that party’s control. So,

among the three powers that Hart lists, the power to waive tends to get first book-

ing. This is because it captures the thought that the relevant duty is a matter of the

rightholder’s choice and control.

3.1.2 Inalienable Rights and Reduced Capacity

Thewill theory’s emphasis onwaiver, though appealing, creates a substantial prob-

lem. While many paradigmatic rights—especially transactional rights like prop-

erty or contractual rights—involve control over the other person’s duty, not all

rights seem to have this character. That is, not all rights seem to involve control by

the rightholder. Some rights seem like they cannot be waived, and some seeming

rightholders seem like they cannot engage in waiver. Whereas interest theories

of rights face the difficulty of awarding rights too broadly, the will theory faces a

symmetrical problem: the problem of not recognizing enough rights.

Not all rights are potentially waived. There are some rights that we normally

consider inalienable—life, liberty, and the pursuit of happiness, to name a few. If

these rights are inalienable, then the potential for waiver is not a necessary feature

of rights. The will theory, then, seems incapable of accounting for the full set or

rights.
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Theproblem is not simply that a focus onwaiver does not pick out all rights, but

that it seems to be descriptively inadequate. While my right to a piece of property

might be exemplified by my prerogative to choose who gets access, my right to

life hardly seems to be exemplified by a prerogative to choose who gets to slit my

throat. Theproblem isnotmerely that such inalienable rights seemtoexist but also

that, as Jefferson’s memorable phrase suggests, inalienability seems to be actually

a mark of a particular right’s importance. The inability to waive inalienable rights

seems toexist toprotect the rightholder and represents a strengtheningof the right.

Insofar as thewill theory connects having a right tohaving thepower of choice, this

is hard to explain. As Neil MacCormick puts it, “if the will theory is correct, the

more they are inalienable, the less they are rights” (1977, p.199). So the problem

is not simply that some rights seem to be inalienable, but that inalienable rights

point back to the idea that rights are about protection and not about waiving.

Inalienability, however, is not necessarily the equivalent to unwaivability (Fein-

berg, 1978). A right might be waivable insofar as an agent is at liberty not to ex-

ercise it on a particular occasion, while a right might be inalienable insofar as the

agent can never permanently give up this liberty to exercise it or not.¹ For exam-

ple, on any given occasion, I can waive my right tomy labor—as I do, for example,

when I volunteer my energies to another person or organization. But I cannot sell

myself into slavery, in that this would involve a complete relinquishment of my

right and not simply a decision not to exercise it.

¹ As Frances Kamm puts it, “[I]t is possible to waive even an inalienable right. For example,
I may waive, on a given occasion, my right to speak even if I cannot alienate my right to speak.
So perhaps inalienable rights are not really a problem for Hart, though non-waivable ones might
be.” (2002, p.482).
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Still, even drawing this distinction, some rights may still seem to involve not

only an inability to alienate the right completely but also an inability to waive the

right at all. For example, the right not to be torturedmay seem to have this charac-

ter. There is plausibly a duty not to torture another person, which exists regardless

of the other person’s choice. Each of us owes it to our fellowhumans not to torture

them under any circumstances, and, as a result, each of us has an unwaivable right

not to be tortured.² Depending on one’s view of the matter, the right to life might

have a similar structure. Whether or not these particular moral views are correct,

the thought that there could be such rights does not seem conceptually incoher-

ent. If such unwaivable rights are possible, then the concept of a right does not

require waivability.

Although the problem for the will theory is evident from such potentially un-

waivable moral rights, the difficulty is even more vivid with certain actual legal

rights.³ You have a legal right that I not murder you. This legal right is linked to

the protection that you receive from the criminal laws againstmurder—that is, the

criminal law placesme under a legal duty not to kill you, and you have a correlative

legal right not to be killed by me. The trouble for the will theory is that you have

² Itmight be argued that this is true only because torture necessarily implies a lack of consent.
For any properly specified physical action, it might be argued that a person couldwaive his or her
right not to have that physical act performed on himor her. I suspect that this latter claim is false,
but, even if it were true, it is not clear that it offers much of a defense of the will theory. Why
must the relevant action be described in physical terms? The problem for the will theory arises if
I have a duty owed to you not to do φ, and you cannot waive that duty. If the objection imagined
is correct, then torture is such a φ.

³ There is a noteworthy correlation between interest theories and a focus on legal rights and
will theories and a focus on moral rights. But it seems to me that one shouldn’t let this be an
excuse for either theory’s weaknesses because we want a concept of rights that applies to both.
If the will theory does not offer a convincing account of legal rights, that should count against it
as a theory of rights generally.
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essentially no control over my legal duty. You cannot waive my legal duty not to

kill you. As the German cannibal Armin Meiwes learned, the prosecutor’s office

will not be impressed with even convincing evidence that a victim has attempted

to waive his right. In a sense, you can enforce my duty not to kill you, in that you

can use force to defend yourself. But in fact, anyone could use force to defend

you—it’s not a power that is exclusively yours as the rightholder. In short, the will

theory seems to lack the resources to say that we all have a legal right not to be

murdered.⁴

What the previous paragraph suggests is that my legal duty not to kill you is

controlled by society at large. But the control over a legal right may also fall upon

a third party—the rightholder herself lacking the power to waive. This happens,

for example, if her right is also the subject of a duty. For example, in the United

States, an adult citizen has the right to serve on a jury, ormore precisely, to be given

the chance to serve on a jury (there’s no right to be selected). The government has

a duty not to prevent you from serving on the bases of arbitrary characteristics like

your race, your gender, or your income. But you cannot straightforwardly waive

this right—jury duty is not only a right but also (as the name says) a duty. In

fact, your inability to waive this right is part of a criminal defendant’s right to a trial

by a jury of peers. The state cannot strike a black juror for no other reason than

her race because doing so “unconstitutionally discriminates against the excluded

juror.”⁵ But the defendant on trial is the onewhohas the ability to enforce orwaive

⁴ For a will theorist who accepts this conclusion, see Simmonds (1998).
⁵Batson v. Kentucky, 476U.S. 79, 87 (1986); see alsoPowers v. Ohio, 499U.S. 400, 409 (1991)

(explaining that it is the right of the juror not tobedenied “a significant opportunity toparticipate
in civic life”).
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this prohibition.⁶ The juror in question cannot excuse the violation, happy to find

anyway out of the dreaded jury duty. What this sort of example illustrates, I think,

is that sometimes control over the duties that correlate with our rights lies neither

with us nor even with society at large, but, insofar as it lies with anyone, it lies with

a third party. So here, again, there seems to be a real legal right that cannot be

waived.

There is a second problem of narrowness faced by the will theory. The problem

described thus far is that certain important rights do not seem to be covered by

the will theory. But, in addition to examples of rights that are not susceptible to

waiver, there are examplesof rightholderswhodonot seemcapableofwaiver. That

is, the class of beingswith the capacity tomake autonomous choices aboutwaiving

a right appears to be narrower than the class of beings that have rights. AsMatthew

Kramer writes,

Because infants and mentally infirm people are both factually and
legally incompetent to choose between enforcing and waiving their
claimagainst others, andbecause childrenolder than infants are legally
incompetent and sometimes factually incompetent to engage in en-
forcement/waiver decision they hold no powers to make such deci-
sions. Now, given that the Will Theory insists that claims must be
enforceable and waivable by claim-holders if the claims are to count
as rights, it leads to the conclusion that the young and themaddo not
have any rights. (1998, p.69)

This same thought leadsNeilMacCormick to conclude that thewill theorymust

deny a “simple and barely contestable assertion: at least frombirth, every child has

⁶ Note that the excluded juror not only cannot waive the violation, but may also be unable
to complain against it. As the Supreme Court put it, “The barriers to a suit by an excluded juror
are daunting.” Powers, 499 U.S. at 414.
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a right to be nurtured, cared for, and if possible, loved until such a time as he or she

is capable of caring for himself or herself ” (1977, pp.154-55). In short, if having

rights is based on the fact that, as Eric Cantona bluntly puts it, “we’re not chil-

dren,” thenwhere does that leave the actual children? Nonhuman animals present

a similar problem—those who speak of animal rights presumably aren’t ascribing

to animals the capacity to engage in waiver and enforcement.

In the jury duty example above, I suggested that control over one person’s right

(or more precisely, control over the duty correlated with a person’s right) is some-

times held by another person. The consideration of those who lack the capacity

for waivermakes this even clearer. An infant has a right not to be a subject ofmed-

ical trials just like the rest of us, but it is the parents who have the power to waive

this right and consent to a particular clinical trial.

The general point is that the description of having a right as having control over

another person’s duty—in the sense of waiver and enforcement—seems to be too

narrow. I take this to be a serious problem for the will theory. And it is a prob-

lem that is an interesting mirror image to a difficulty for the interest theory. In

the previous chapter, I discussed the way in which the interest theory appears too

broad—it would assign rights to third parties who we would not ordinarily con-

sider rightholders. The problem arises because what seems to be the right of one

party can often serve the interests of another (third) party. The will theory’s diffi-

culty is the opposite. It seems to be too narrow insofar as it would not assign rights

to parties that we ordinarily consider to be rightholders. The problem arises be-

cause what seems to be the right of one party can be under the control of another
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(third) party. Like the interest theory, the will theory suffers from a third-party

problem that seems to give the concept of rights the wrong extension.

3.2 Second-Order Control

3.2.1 A Brief Digression on Hohfeld

In order to address the problems of narrowness, a brief summary of the

rights framework developed by Hohfeld (1917) is helpful. Hohfeld recognized

that philosophers and lawyers often conflate different uses of the word “right.” In

order to clarify the concept, Hohfeld distinguished eight different jural relations.

At the first order, X has a claim-right against Y iff Y has a duty to X. For example, I

have a right that you repay your debt to me, and that correlates with your duty to

pay me; this is a claim-right. In contrast to a claim right, X has a liberty (or privi-

lege) against Y iff Y has no right with regard to X. For example, we might say that

I have a (liberty) right to decorate my living room how I want, and this correlates

with the fact that you have no right to tell me how to decorate my living room. It

should be clear that these four first order relations stand in two different relations

to each other—as opposites and correlates. As already noted, a claim-right corre-

lates with a duty. As should be apparent, the opposite of a claim-right is a no right;

the opposite of having a claim over another’s conduct is when the other person has

no duty. Similarly, the correlate of a liberty is a no right; the opposite is a duty. So

we can represent the first-order relations in the following matrix (with correlates

across from each other and opposites diagonal from each other):
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Claim-right Duty
Liberty No Right

Table 3.1: Holfeld’s first-order relations

In addition to the first-order relations,Hohfeld distinguished four second-order

jural relations. These relations are second-order in the sense that they involve the

ability to alter first-order relations. For example, a power involves the ability to

place others under a duty or to relieve them from a duty. The correlate of a power

is a liability—inotherwords, X has a liability with regard toY iffYhas a powerwith

regard to X. It’s important to note that these terms are being used in something of

a technical sense. We might say that I have the power to relieve you of your duty

not to trespass on my land, by, for example, granting you an easement. Insofar

as I have this power, you have a liability with regard to me. But, of course, this

isn’t a bad thing—you’re liability is just a potential to be given additional rights.

The final two relations are immunity and disability, which are correlated with each

other and the opposites of liabilities and powers, respectively. That is, to have an

immunity means that the other person lacks a power, whereas a disability means

that the holder lacks a power. Thus we can use the following matrix:

Power Liability
Immunity Disability

Table 3.2: Holfeld’s second-order relations

This framework is undoubtedly helpful in distinguishing various uses of the
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word “right,” but it doesn’t itself provide an account of rights. That is, Hohfeld’s

framework is perfectly compatible with either an interest theory or a will theory.

Nevertheless, anecdotally, it seems to me that will theorists tend to have a greater

affinity for the framework. I suspect the reason is that it emphasizes the way in

which having a right (be it a claim-right, a liberty, a power, or whatever) is funda-

mentally relational. But perhaps it is because the will theory appeals so heavily to

the second-order relations. According to the will theory, having a right involves

having powers. For example, my rights to my property—be it my claim right that

you stay off ormy liberty right to decoratemy living room—are subject tomy con-

trol insofar as I have powers—to waive your duty and grant you entrance, or to

impose a duty on myself by promising to paint my living room fuchsia.

3.2.2 Hillel Steiner and the Powers of Officials

The problem of narrowness arises because it seems like there are rights where the

rightholder does not have the second-order power to waive the correlated first-

order duty. As was suggested above, it seems like these powers can sometimes

be vested in someone other than the rightholder. One might think that by distin-

guishingbetweenbenefitting frompowers andexercisingpowers one canmaintain

that all rights are, after all, based on powers. As Hillel Steiner argues:

[T]he judicial positionof anordinary citizen can readily bedescribed
as that of a third party beneficiary of criminal law duties and…choice
theory rights, correlative to those duties, can straightforwardly be lo-
cated in state officials. (1994, p.66)
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Theidea is that thewill theory can explain the duties of criminal law as rights-based

by appealing to thepowers of state officials, rather thanpowers of the rightholders.

Thismove faces two substantial difficulties. First, it doesn’t really seem to solve

the problem of narrowness as much as it just stipulates that there is no problem.

The problem was that the will theory seems to deny rights where we ordinarily

consider them to be present—such as your right not to be murdered. Steiner’s

appeal to state officials who have control over the duties in question doesn’t solve

this problem. If having a right is about having certain powers and if it is the state

officials who have these powers, then it would seem that the state officials are the

ones with the rights. It’s not as though positing that the prosecutor has a right that

I not kill you—even if that were an intuitively plausible thing to say—wouldmake

it okay to say that you don’t have the right. The theory should not only be able to

say that there are rights when we think there should be, but also that they reside in

the party in whom we think they should.

Second, even if this first problem were not present, it is not always possible to

locate a state official in whom the relevant power resides. Return to the example

of murder. A prosecutormay have discretion about how to enforce the laws about

murder, but a prosecutor certainly could not waive my legal duty not to commit

murder. That is, the prosecutor does not have the Hohfeldian power to waive

my duty not to murder you. As Steiner points out, state officials must have some

powers with regard to this duty, otherwise “we should be very hard put to explain

the occurrence of such standard criminal law practices as plea-bargaining and the

granting of clemency, pardons, reprieves, paroles and immunities from prosecu-
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tion” (1994, p.70). But even these powers fall short of the straight-up power to

waivemy duty not to kill you. As Steiner admits, “although…officials are empow-

ered to forgive non-compliance with such duties ex post, they still lack the power

to waive compliance with them ex ante” (1994, p.71). And although an autocrat

might have this latter power, in a constitutional democracy even the legislature

seems to lack this latter power.

Steiner’s answer to this second problem appeals to the Hohfeldian structure of

rights. Steiner argues that if a state official lacks the ability to waive a criminal law

duty, then such an official is encumbered by a disability. But in Hohfeld’s scheme,

a disability implies a correlative immunity. For example, your disability to waive

my criminal law duty not to kill you correlates with an immunity in the prosecutor

(an immunity from having the right to prosecute removed). But the prosecutor

also faces a disability. Steiner posits that thismeans that theremust be some other

official who has an immunity. And since this chain cannot continue forever, there

must be some state official who has a waivable immunity. As he declares, “Un-

waivable immunities (eventually!) entail waivable ones” (1994, p.72). Although

Steiner doesn’t really explain how this thought plays out in an actual legal system,

it gives him enough confidence to conclude that will theory rights “are very much

present in [the criminal system] and are to be found fairly high up in the hierarchy”

(1994, pp.72-73).

Steiner’s argument here strikes me as terribly unsatisfying. He is simply posit-

ing that, as a structural matter, there must be something waivable at some point.

But he cannot point to what that might be. And, furthermore, it’s still not clear
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why the existence of some waivable immunity somewhere far afield from the sup-

posed rightholder should count in favor of the will theory. But Steiner’s argument

actually lays the foundation, almost unintentionally, for a more satisfying defense

of the will theory.

3.2.3 Outside the Legal System

Steiner’s argument is repurposed in an excellent paper by Paul Graham (1996).

Graham accepts Steiner’s argument that disabilities must imply immunities some-

where in the system. If prosecutors are disabled fromwaiving criminal law duties,

then there must be someone who is the bearer of a correlative immunity. But,

Graham says, “in order to overcome the narrowness objection we have to go out-

side the legal system and appeal to a moral theory” (1996, p.266). In particular,

Graham appeals to a general contractualist picture. The idea is that we don’t end

Steiner’s regression by assuming that there is some state official “fairly high up in

the hierarchy.” Instead, the relevant immunity is to be found in the parties who

agree to the social compact.

The idea is that rational agents with complete power to create rights and their

correlative duties would make some duties unwaivable. As Graham explains,

Ideal agents recognize that non-ideal agents suffer from weaknesses
in reasoning, which are particularly acute in the case of children and
the infirm. Non-ideal agents may also be subject to coercion, given
the inequality of power outside the moral choice situation. Conse-
quently, ideal agents will frame legal and political principles that not
only allow for agency but also for the protection of agency. (1996,
p.266)
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This contractualist picture grounds the inability to control particular duties in

the contracting party’s control over moral and legal principles. The control is still

there; it is just a more abstract, second-level control. I noted above that part of

the reason that Steiner’s argument seemed unpromising was that, not only could

a prosecutor not waive the criminal law duties, but in a constitutional democracy,

the legislature could not waive these duties either. Graham’s point is that this in-

ability too reflects control—control over the constitutional principles governing

the legislature. The control over the duties is manifest in the process of choosing a

constitution itself. And this also goes toward answeringMacCormick’s point that

inalienability seems to involve greater rights protection, not less. On Graham’s

view, inalienability represents a second-order choice to strengthen certain duties

in the service of protecting first-order agency.

Now the beauty of Graham’s move is that it not only solves the second prob-

lem in Steiner’s account, but it also offers resources for an answer to the glaring

first problem. Steiner’s account seemed ill-fated from the start because, even if

there were some higher-up official with the relevant powers, that would suggest

that the official was the rightbearer and not the citizen. But, in Graham’s picture,

the regress does end, in a sense, with the citizen herself, albeit with an ideal rep-

resentative of her. Thus, even where individuals lack the capacity to waive the

duty that is owed to them, they ultimately control the duty that is owed to them;

their disability is, in a sense, the result of their own imposition. Inalienable and

unwaivable rights are viewed as part of the distribution of freedom that best em-

powers actual citizens into “small-scale sovereigns.” In this sense,Graham’s picture
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resonates with Hart’s image of rights as distributing normative control.

Still, one might think that the initial problem of narrowness has not been en-

tirely resolved. The original appeal of the will theory was that it could explain

the idea that rights-based duties are owed to the rightholder by the fact that the

rightholder has control over those duties. For example, I have a duty not to nose

aroundmy neighbor’s property. But that duty is owed tomy neighbor in the sense

that its existence is up to his choice. The duty is owed to a particular, real person,

who has control over it. Graham’s defense of the will theory does not preserve all

of this. The control relevant to Graham is not the choice of an actual rightholder.

It is only amatter of hypothetical choice for a hypothetical party. How, then, does

the will theory explain the fact that the right in question is owed to the actual per-

son? Put another way, how does having a right necessarily connect to the control

of the actual rightholder? If it doesn’t, then it would appear that the will theory

still cannot account for the full range of rights.

3.3 Freedom from the Control ofOthers

The contractualist argument links the right to its use in justification. The

contractualist hypothetical is, of course, merely a device to describe what we can

justify to others. To say that your hypothetical representative holds an absolute

immunity againstmy duty not to kill you being waived is to describe a justification

for interfering with my freedom. In appealing to the contractualist idea, Graham

is suggesting that rights are owed to the rightholder in the sense that there is a

justification for a prohibition on certain interference with the rightholder.
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One might say that this captures what it is to have a right—it is to have a justi-

fication for limiting the liberty of another. According to this picture, all rights are

about control after all. But it is not the rightholder’s control over the duties of an-

other, but rather the rightholder’s freedom from the control of others. The right is

owed to the rightholder in the sense that its purpose is to protect the rightholder’s

control over his or her life.

3.3.1 Hart’s Argument for a Right to Equal Freedom

One way to see the point is by considering a famous argument by Hart. Hart

(1955) argued that asserting a right typically involves either giving a justification

for interfering with another’s freedom or resisting interference by another person

as beingwithout justification. For example, youmight assert your rights under our

contract as a justification for demanding someof yourmoney. Or youmight assert

your right to free speech in order to resist the government’s attempts to shut you

up. The basic idea is that, when you assert a right, what you are doing is essentially

giving or demanding justification for some interference.

But, Hart argued, if this is correct—if asserting a right involves asserting a justi-

fication for interferingwith another—then that presupposes that such interference

calls for a justification. As he puts it, “unless it is recognized that interference with

another’s freedom requires a moral justification the notion of a right could have

no place in morals; for to assert a right is to assert that there is such a justification”

(1955, pp.188-89). Hart thus concluded that there was a conditional argument

for a right to equal freedom: if there are any rights—if the practice of asserting
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rights is tomake sense—then theremust be a right to equal freedom. “If we justify

interference on such grounds as we give when we claim a moral right, we are in

fact indirectly invoking as our justification the principle that all men have an equal

right to be free” (1955, p.190). The basic idea is that the very practice of assert-

ing rights presumes that there is a question about how to justify interfering with

one another. Or put another way, the practice of asserting protection from others’

interference presupposes some baseline of non-interference.

This picture is, I think it is fair to say, a Kantian one. Hart’s idea of rights pre-

supposing a fundamental right to equal freedom is essentially parallel to Kant’s

description of there being “only one innate right”:

Freedom(independence frombeing constrainedbyanother’s choice),
insofar as it can coexistwith the freedomof every other in accordance
with a universal law, is the only original right belonging to every hu-
man being by virtue of his humanity. (1965, 6:237)

Rights, then, are about giving each person their proper share of freedom. This

conception unifies the duty—i.e. the prohibition on others—with the control of

the rightholder. The duty exists to give control to the rightholder. In distributing

freedom, one person being bound is the correlate of another person having free-

dom. So control isn’t merely an additional feature attached to certain duties, as

the initial conception of the will theory suggested. As Kant explains,

[R]ight should not be conceived asmade upof two elements, namely
an obligation in accordance with a law and an authorization of him
who by his choice puts another under an obligation to coerce him
to fulfill it. Instead, one can locate the concept of right directly in
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the possibility of connecting universal reciprocal coercion with the
freedom of everyone. (1965, 6:232)

The thought is that rights-based duties prevent others from inferring with us, and

these duties thereby give us control insofar as they free us from the interference of

others.

How does this picture of rights as involving the distribution of equal freedom

link up with the narrowness problem? The will theory holds that rights are about

having control over a duty of another—they are, so to speak, about giving the

rightholder a sphere of normative control. But the narrowness objection points

out that many (and important) rights do not give the rightholder control in the

sense described. What Graham’s argument does is suggest that, even in those

cases, we can still see the right as tied to the will of the rightholder. And in this

way, it answers the narrowness objection by drawing on the tradition of Hart and

Kant in seeing rights as delineating what restrictions on interference mark out the

appropriate sphere of freedom for each person. My criminal law duty not to kill

you is owed to you in the sense that there is a justification for interfering with your

freedom that is based on the moral significance of your own will. Although you

don’t control the duty, the duty exists as a function of your control over your own

sphere. In other words, the suggested answer to the narrowness objection lies in

shifting the focus from duties that are controlled by the rightholder to duties that

give the rightholder control, which is a broader category.

76



3.3.2 Ripstein’s Argument from Harmless Trespass

Arthur Ripstein has recently put forward an argument for the Kantian theory of

rights that is in general accord with Hart’s picture.⁷ For Ripstein, rights involve

having independence from the control of others. As has already been discussed,

this view is a bit different than the basic will theory. The idea isn’t that having a

right involves having control over another party’s duty, but rather that others are

under a duty not to exert their control over the rightholder. That is, the theory is

less about the control of the rightholder andmore about freedom from the control

of others. As Ripstein puts it, “You are sovereign as against others not because

you get to decide about the things thatmatter to youmost, but because nobody else

gets to tell you what purposes to pursue; you would be their subject if they did”

(2009, p.34). As this sentence suggests, however, the idea is still very much Hart’s

picture of the rightholder as a “small-scale sovereign” or Waldron’s picture of the

will theory as “essentially connected to a certain distribution of freedom.” The

distinctive sovereignty of the rightholder is, for Ripstein, the absence of anyone

else’s control.

Ripstein argues for the idea that rights are about independence from the will

of anyone else by drawing attention to examples of harmless trespass—that is, ex-

⁷ Ripstein says that his view is not a version of the will theory (2009, p.34). I consider his
disclaiming the will theory to be based on an unduly instrumentalist picture of what the will
theory represents. Ripstein seems to be rejecting the will theory because he takes the theory to
hold that rights are ameans to increase the choices of the rightholder. As he puts it, “Underlying
the other differences between these accounts [the interest theory and the will theory] is a shared
conception of rights as institutional instruments that constrain the conduct of others in order to
protect things that matter apart from them” (2009, p.34). But it seems to me that, if this were
what the will theory amounts to, it would be just a version of the interest theory, treating having
choices as the relevant interest to be protected.
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amples in which someone is wronged by the interference of another, even if that

interference causes no manifest harm.⁸ For a variety of reasons—because they’re

vivid, convincing, necessarily a bit artificial, and all kind of fun—I want to repro-

duce a few of Ripstein’s examples.

Suppose that, as you are reading this in your office or in the library,
I let myself into your home, using burglary tools that do no damage
to your locks, and take a nap in your bed. I make sure everything is
clean. I bringhypoallergenic and lint-freepajamas andahairnet. I put
my own sheets and pillowcase down over yours. I do not weigh very
much, so the wear and tear on your mattress is nonexistent. By any
ordinary understanding of harm, I do you no harm. If I had the same
effects on your home in some other way, no one would suppose you
had a grievance against me, let alone that you should be able to call
the law to your aid. Your objection is tomy deed, my trespass against
your home, not to its effects…The harm principle cannot provide an
adequate account of either the wrong I commit against you or the
grounds for criminalizing it. (2006, p.218)

Suppose that you are opposed to the fluoridation of teeth on what
you believe to be health-related grounds. You are mistaken about
this, but committed to campaigning against fluoridation. As your
dentist, I use the opportunity created by filling one of your (many)
cavities to surreptitiously fluoridate your teeth, pleased to have ad-
vanced the cause of dental health, and privately taking delight in do-
ing so on you, the vocal opponent of fluoridation. In this example,
I don’t harm you, and there is even a sense in which I benefit you. I
still wrong you because I draw you into a purpose that you did not
choose. (2009, p.44)

⁸ There are interesting parallels between Ripstein’s argument from harmless trespass and
David Owens’s argument from “bare wrongings,” which Owens describes as follows: “A bare
wronging does no one any significant harm…A bare wronging has no wrong-base, no basis in
facts about human interest which might explain why it constitutes a wronging” (2012, p.127).
Despite focusing on similar phenomena, Ripstein and Owens come to quite different conclu-
sions.
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If I cause you minor harm, such as the distraction of the few seconds
of pain you experience when slapped, the small injury is serious be-
cause it aggravates an unauthorized touching. That is why an unau-
thorized caress or kiss can be a serious wrong, even if the victim is
asleep or anesthetized. (2009, p.46)

Ripstein is quite enamored with this type of example. For him, these examples

represent an important insight into what rights are essentially about. Because the

wrong cannot be explained by reference to any harm, it must instead be explained

in terms of the unauthorized nature of the action. And this, Ripstein suggests,

generalizes: wrongs are, at their core, about unauthorized interference.

It’s worth spelling out the argument a bit more because there are important fea-

tures that happen outside the juicy details of the examples. I take it that something

like the following chain of thoughts captures the way in which Ripstein believes

these peculiar examples have something important to tell us about rights in gen-

eral.

1. When Y trespasses harmlessly against X, Y wrongs X.

2. That Y wrongs X cannot be explained in terms of the harm that Y does to X.

3. If Y wrongs X, it must be either because Y harms X or because Y does some-
thing to X without X’s authorization.

4. Therefore, that Y wrongs X must be explained by the unauthorized nature
of the action.

5. Wrongs are equivalent to rights violations.

6. That X has a right against Y cannot be explained in terms of X’s interests.

7. That X has a right against Ymust be explained in terms of X’s freedom from
unauthorized interference.
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8. Rights are about independence from unauthorized interference.

Written this way, it is evident that the argument depends on the thought—

indicated by premise (3)—that either harm or interferencemust provide a unified

explanation for rights and wrongings. The argument relies on the thought that, if

harms to interests cannot do the explanatory work, then interference must. This

idea underwrites the transition from (2) to (3) and again from (5) to (6). So the

argument basically depends on the idea that there are really only two candidates

for explaining why something is a wrong—that it does harm or that it is unautho-

rized. In this sense, the argument gets off the grounds by already presuming an

exclusive competition between interests and control, as explanatory elements.

Proposition (1) is what Ripstein’s examples are designed to show. It is notewor-

thy how artificial the examples all are—one must introduce hypoallergenic paja-

mas and anesthesia and (presumably) a lack of discovery in order to come upwith

harmless wrongs. Still, there is little doubt that the examples do constitute gen-

uine wrongs. In addition to being creepy, the examples all generate a sense that

the victim has been violated. There is little doubt that, if the victim knew of the

trespass, he could certainly complain against it. And the transgressor—in his hy-

poallergenic pajamas or with his puckered lips—could not escape moral sanction

by saying “no harm, no foul.” One might insist that the examples are not truly

harmless by introducing a more sophisticated interpretation of harm.⁹ While it

seems tome that such a response is somewhat plausible, I will not consider it here.

Absent amore complicated understanding of harm, I think thatwemust grantRip-

⁹ See Dan-Cohen (2009, Ch.6) for an idea of how this might proceed.
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stein his premise that there are certain harmless wrongs.

An interest theorymight quarrel with claim (2) by contending that the fact that

Y wrongs X can be indirectly explained in terms of harm. For example, the harm

caused by unauthorized medical treatments is sufficient to generate a prohibition

on treatment without consent, and the violation of this rule is what explains the

wrong committed by the unauthorized flouridator. Although this line of argu-

ment is certainly an important one to play out, it is not one that I wish to focus

on. As Ripstein points out, the trouble is that to be successful, the strategy must

be able to explain why the prohibitions take the general form when only a subset

of the prohibited actions are harmful. These aren’t cases in which “[a]lthough no

one knows in advance which cases will or will not cause harm, everyone knows

that many will, so no one is entitled to an exemption after the fact merely because

noharmwas caused” (2006, p.223). Sure, some trespasses andmedical treatments

carry with them potential harms such that there is reason to prohibit them in the

aggregate, but not all do. Flouridating or kissing an anesthetized individual is pre-

dictably harmless. Our sense that such conduct constitutes awrong doesn’t derive

fromthe sense that it is exposing the victim to a risk, even if noharmcomes in some

cases. Rather, we prohibit such actions, and consider them to constitute wrongs,

because they are violations (trespasses, unauthorized) regardless of whether they

expose us to a risk of harm.

Proposition (5) is ultimately the target of this dissertation. Ripstein, like most

theorists, assumes that rights and wrongs are flipsides of the same coin, and he

therefore transitions quite freely betweenwrongs and rights. It is taken for granted
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that, by describing a fact about certain wrongs, he is showing us something about

the nature of rights. I will discuss Ripstein’s argument more in subsequent chap-

ters, but there are twopointsworth raisinghere, bothofwhichbear onwill theories

generally as well as on Ripstein in particular.

3.3.3 Harm and Degrees

Ripstein is committed to the idea that wrongs are not necessarily related to harm.

But this creates a puzzle. Generally, the gravity of a wrong depends, in part, on

the harm that is done. Your complaint against me will be different depending

on whether, while trespassing on your property, I ruin an intimate encounter or

accidentally scare off a potential intruder. And, while the dentist who fluoridates

teethwithout permission does seem towrong the patient, it is a substantially lesser

wrong than the dentist who performs experimental root canal procedures without

permission. If being wronged is, as Ripstein suggests, entirely about the imposi-

tion on the victim’s self-mastery and not on the harm that is done, then there is

nothing to explain why harm matters to the gravity of the wrong.

Ripstein acknowledges that harm plays this role. As quoted already, he says,

“If I cause you minor harm, such as the distraction of the few seconds of pain you

experiencewhen slapped, the small injury is serious because it aggravates an unau-

thorized touching” (2009, p.46). But why is it that the injury “aggravates” the

unauthorized touching? If the unauthorized touching is the essence of the wrong,

then why is the harm morally significant at all? Ripstein does not seem to have a
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ready explanation here.¹⁰ So, while Ripstein offers a powerful argument for how

harm does not matter, his account leaves questions about how harm does matter.

In this vein, Ripstein’s focus on harmless wrongs offers a stark contrast with the

emphasis of the interest theory. Recall that the interest theory begins from the

idea that rights are about protecting us from injury. Ripstein presents a frontal

assault on that idea. So, in this way, Ripstein offers the complete opposite picture

to the interest theory.¹¹

3.3.4 Privileging Individual Sovereignty

I believe that framing matters in terms of wrongs is counterproductive for Rip-

stein’s argument. To my mind, Ripstein’s argument is more convincing as an ac-

count of rights violations. Ripstein’s focus on interference seems like a plausible

explanation of harmless violations. But I believe that there are harmless wrongs

that do not have this character. For example, if I think badly or inappropriately of

you in an unwarranted way, then it is natural to think of this as wronging you, as

¹⁰There is one avenue here that is closed off toRipstein. Itmight be tempting to think that the
bigger the harm, the further the other person’s freedom is undermined. If the dentist gives you
fluoride, then it interferes less with your ability to govern your life than it would if he removed all
your teeth without authorization. The greater harmmakes the domination greater. As plausible
as this sounds, I think it is precisely the sort of thing that Ripstein’s account is committed to
rejecting. Harm does not itself constitute domination. And freedom as non-domination does
not assure you that you will not be harmed. So it seems to me that Ripstein cannot appeal to
themere fact that greater harm has been done to show that greater domination has occurred. (In
fact, even using the comparative “greater domination” seems a bit odd.)

¹¹ In another way, Ripstein accepts the primacy given to wronging in the interest theory. He
too tries to understand the nature of rights by considering what it is to be wronged. He simply
resists the idea that this must be understood in terms of harm or injury. This focus on wrongs
makes his view particularly interesting, but, as I describe in the next section, arguably causes
problems.
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doing you a wrong.¹² Now we no doubt have the intuition that examples like this

may not be harmless—thoughts, after all, influence actions. But, as in Ripstein’s

examples, we could essentially stipulate away anypotential harm; thewrongness of

the action seems to be independent of the harm. The trouble for Ripstein’s argu-

ment is that these examples seem to be harmless wrongs and yet they don’t really

seem to be about interference. If the argument from harmless trespass is that a

theory of rights should be able to account for harmless wrongs, then it seems like

the argument rules out not only any harm-based theory but also any interference

based-theory.

It is tempting to respond that Ripstein’s examples of harmless trespasses are fun-

damentally different from the examples of harmlesslywrongingothers through im-

permissible thoughts or attitudes. Ripstein’s examples seem to be violations, in a

way that these new examples are not. I think this is correct, but there are twoways

that one can mean this. It might be meant to describe the internal character—

the phenomenology, one might say—of the wrong. Ripstein’s napping burglar

‘feels like’ a violation, whereas someone who simply doubts your character does

not. But I think that some non-interfering wrongs do ‘feel like’ violations. Imag-

ine, for example, that someone sits at home every night (perhaps in his lint-free

pajamas) and goes to sleep stroking a photograph of you. To me, this ‘feels like’

a violation in much the same way that Ripstein’s examples do, but this isn’t about

interference. And, even if therewere a phenomenological distinction to be drawn,

why should we care that some wrongs feel like a violation, while others feel more

¹²This topic is the subject of chapter 8. I note it, here, only to suggest a problemwith the way
that Ripstein frames his argument.
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like betrayal or prejudice? If these are genuinely wrongs and if we want our the-

ory to account for such wrongs, then they should matter just as much as the other

harmless wrongs.

There is anotherway to understand the thought thatRipstein’s examples involve

a violation. One might mean this not in terms of some internal feeling, but rather

in the sense that Ripstein’s examples seem to involve rights violations in a way that

other examples do not. They are trespasses upon the individual’s sphere of auton-

omy. I think this is probably correct—Ripstein’s examples do seem to be rights

violations in a way that some other harmless wrongs may not be. But if this is

correct, then Ripstein’s argument doesn’t develop an account of rights based on

the nature of wronging. Ripstein is not interested in wrongs per se, but in in a

certain subset of wrongs. This point is highlighted by the fact that Ripstein often

squeezes in a seemingly innocuous qualifier. For example, he writes, “you do not

wrong me in the sense that is of interest to us here” (2009, p.78, emphasis added).

Or he writes, “These…types of wrong are, I have suggested, exhaustive of wrongs

that interfere with external freedom” (2009, p.80, emphasis added). The argument

is really about what Ripstein considers to be rights violations. That is, even though

Ripstein speaks in terms of harmless wrongs, what the argument really depends on

is the idea of harmless rights violations. He is interested in the kind of interference

that rights guard us against.

This point may seem like a fairly innocuous clarification of Ripstein’s topic. He

is focused on violations of our self-governance. But why focus on this category?

This question raises a general, deeper concern about the will theory. By focusing
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on non-interference, the will theory can seem to privilege an individualistic con-

ception of human life.

This concern was the basis for Karl Marx’s antipathy to the “so-called rights of

man.” Marx believed that focusing on individual entitlements inevitably separates

one person from another. As he puts it:

The limits within which each person canmove without harming oth-
ers is defined by the law, just as the boundary between two fields is
definedby the fence. The freedom inquestion is that of aman treated
as an isolatemonad andwithdrawn intohimself…Theright ofman to
freedom is not based on the union ofmanwithman, but on the sepa-
ration ofman fromman…[N]one of the so-called rights ofman goes
beyond egoistic man, man as he is in civil society, namely an individ-
ual withdrawn behind his private interests and whims and separated
from the community. Far from the rights of man conceiving of man
as a species-being, species-life itself, society, appears as a framework
exterior to individuals, a limitation of their original self-sufficiency.
(1844, pp.60-61)

Marx’s concern is that rights presuppose an overly individualistic conception

of morality. Treating people as, in Hart’s words, “small-scale sovereigns” means

focusing on the boundaries between people. Versions of this concern have been

articulatedmore recently by a rangeof thinkers. JosephRazwrites, “Myobjections

to the view that morality is right-based derive from a sense of the inadequacy of

the conception of morality in the narrow sense which itself is a reflection of the

rejection of moral individualism” (1986, p.216). Charles Taylor (1985) describes

rights theory as involved in a pernicious formof “atomism.”Thecommon idea here

is that morality isn’t only about not trespassing on other individuals.¹³

¹³ Consider Taylor (1985, p.209): “For non-atomists, however, this very confidence in their
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In this light, Ripstein’s focus on noninterference—and that of the will theory

generally—is concerning if it immunizes us from moral criticism as long as we

act within our sphere of right. Marxists and communitarians draw attention to

morally problematic conduct that is not about interfering with the entitlements

of others: exploitation, laying off employees, cultural deterioration, pornography,

and so on.¹⁴ These kinds of examples suggest that many important wrongs aren’t

trespasses upon the rights of others.

I believe that other contexts also suggest that rights do not exhaust the moral

complaints and criticisms that we would like to make on each other. Elizabeth

Anscombe provides a comment that I find insightful on this point. In discussing

the case of a doctor who might use a finite amount of a drug to save one person or

to save five others, Anscombe writes:

Suppose I am the doctor, and I don’t use the drug at all. Whom do I
wrong? None of them can say: ‘you owed it to me.’ For there might
be nine, and if one can say that, all can; but if I used it, I let one at least
go without and he can’t say I owed it to him. Yet all can reproachme
if I gave it to none. It was there, ready to supply human need, and
human need was not supplied. (1967, p.17)

starting point is a kind of blindness, a delusion of self-sufficiency which prevents them from see-
ing that the free individual, the bearer of rights, can only assume this identity thanks to his re-
lationship to a developed liberal civilization; that there is an absurdity in placing this subject in
a state of nature where he could never attain this identity and hence never create by contract a
society which respects it.”

¹⁴ For example: “Communitarians would be more likely than liberals to allow a town to ban
pornographic bookstores, on the grounds that pornography offends its way of life and the val-
ues that sustain it. But a politics of civic virtue does not always part company with liberalism in
favor of conservative policies. For example, communitarians would be more willing than some
rights-oriented liberals to see states enact laws regulating plant closings, to protect their com-
munities from the disruptive effects of capital mobility and sudden industrial change.”(Sandel,
1987, p.148).
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What Anscombe brings out is that one might have a legitimate moral complaint

even if there is nothing that one can say one is owed.¹⁵ The objection cannot be

in terms of interference with the patient’s sphere of control. The moral criticism

seems to outstrip the rights involved.

And, in fact, one need not resort to such extreme examples to see this. Imagine

you could easily open a door for me while my arms are full, but you don’t help

me. My rights are not violated—you did not owe it to me to open the door; it

just would have been nice. Still, it would seem odd to say that I have no moral

complaint whatsoever. Surely I can feel a little miffed. And it’s not just that the

world would have been a little bit better—a slightly rosier place—if you’d held the

door for me. That leaves out the fact that you did something to me. I had a stake

in your action, not just as anyone who wants a rosier world. Your action affected

me. What theMarxists and communitarians add to this simple example is the fact

that many of our dependencies on each other go far deeper than holding a door.

They can go to our very identities.

Ripstein is focused on violations of individual sovereignty. But there is reason

to question this focus. Ripstein is correct that some wrongs are about interference

¹⁵ It may be tempting to some to say that there is something that is owed—namely, a chance.
However, even if this is correct in the case of a doctor who onemight view as having special obli-
gations, it’s not clear that it undermines the more general point. For example, if a rich person
owns the medicine and decides to burn it as incense, then it seem like each person might com-
plain against this—although none could say to the rich person that they were owed anything,
even a chance. Second, it’s not clear to me that each person can say that they are owed a chance.
This is because it is not clear that the doctor must perform a lottery, let alone a lottery with par-
ticular chances. Would the complaint really be same if the doctor gave it to no one, or gave it
to the person who have the most “quality-adjusted life years” to gain? For these reasons, it does
not seem to me that each person can claim a right to X chance, just as a person holding a lottery
ticket could.
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with our spheres of control, not about harm. But it doesn’t follow that all wrongs

are about this kind of interference.

3.4 Full Circle

There are three points that I mean to emphasize about the will theory. First,

the strength of the will theory is its ability to describe the way in which rights are

owed to the rightholder in terms of the respect for the sovereignty of the other

person. Thewill theory is in its element when it is describing rights as prospective

control over future conduct. By seeing rights as a matter of being in control—

whether this is having the power of waiver or merely having the assurance of non-

interference—the theory gives a clear picture of the way in which rights are owed

to the rightholder.

Like the interest theory, however, the will theory also suffers from a third-party

problem that seems to give it the wrong extension. The interest theory seemed to

give rights too expansively to third parties. Thewill theory, in contrast, has a prob-

lem with narrowness. Many significant violations do not seems to be about a de-

nial of control. This problem arises because control over the relevantly correlated

duty sometimes seems to reside in a third party—like a parent or a prosecutor—

rather than in the rightholder herself. Sophisticated versions of the will theory

may have some resources to address this problem, but its existence is noteworthy.

Finally, the will theory struggles to explain themoral significance of harm. This

is true in two ways. The will theory struggles to explain the way in which the

harm done to another can seem in some circumstances to be the basis of a wrong
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against that person, and the will theory struggles to explain how degrees of harm

can matter to the degree of wrong that is done. In a way, this goes back to the

first point. The will theory is strongest explaining what one owes to others going

forward—respect for their control over their own lives. It is weaker at assessing

the damage done.

Although there has not exactly been a single unified argument over the last two

chapters, it should be evident that we have, in large part, come full circle. The

interest theory starts from the thought that rights protect us from certain harms.

It takes as primary the concept of injury andwronging. From there, it builds rights

out of the idea that some interests justify prohibitions, and that those prohibitions

create protections for those bearing the relevant interests. As appealing as it is,

this account has weaknesses. Because third parties can have affected interests, the

theory seems to generate too many rights. What it lacked is that idea that being

a rightholder involves being in a position to perform a special sort of normative

activity.

The will theory starts with what the interest theory lacked. That is, the will

theory begins from the idea that having a right involves being able to perform a

special sort of normative activity—namely exercising control over the obligation

of another. It builds rights on the idea of respect for the choices of the rightholder.

But this account, too, has weaknesses. It seems too narrow insofar as it does not

capture the violations involved in many significant wrongs. These problems can

be partially alleviated by shifting away from a focus on first-order control and to-

wards themore general idea of ensuring each person’s freedom from the control of
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others. But, even this idea, although describing an important form ofmoral viola-

tion, does not seem to capture the variety of wrongs that we do to one another and

the significance that harm plays in such wrongs. And so matters come full circle

to the ideas of harm and injury with which the interest theory began.

This sense that the interest theory and the will theory mirror each other’s vices

and virtues can make the debate between the two seem intractable. And many

scholars have come to view the debate in precisely this fashion, calling it “unend-

ing” (Alexy, 2002, p.115) and “at an impasse” (Cruft, 2004, p. 379). As one writer

describes the state of affairs:

The twentieth century sawavigorousdebateover thenatureof rights…
Each side declared its conceptual analysis to be closer to an ordinary
understanding of what rights there are, and to an ordinary under-
standing of what rights do for rightholders. Neither side could win
a decisive victory, and the debate ended in a standoff. (Wenar, 2005,
p.223)

At this point, my sense is that many philosophers now consider the debate to

be not only stale but positively unproductive. As competing solutions to the same

problem, both theories can appear unpromising.

But I have tried to intimate that the two positions can appear to be describing

different phenomena. Each is anchored to a very different feature ofmorality. The

interest theory takes as basic the idea of harmor injury; thewill theory begins from

the idea of normative control.

These different starting points give each theory a different perspective. The in-

terest theory focuses onharms—something that results fromconduct—and infers
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backwards to certain ex ante prohibitions against such results. The central issue is

about giving a justification for the moral prohibitions. In contrast, the will theory

starts from ex ante control, and comes to the idea that wrongs arise from inference

with that control. The norms arise from respect for the rightholder’s choices.

It is my opinion that these differing perspectives embedded in the two theo-

ries give the debate between them its unending quality. Sometimes, especially in

thinking about what a duty-bearer should do going forward, a perspective focused

on respect for another person’s domain is appropriate. At other times, especially in

thinking retrospectively or hypothetically about in what sense one individual has

wronged or would wrong another individual, our perspective is on whether harm

is done and, if so, whether justifiable. As we shift between these perspectives, we

may naturally oscillate between finding the interest theory or the will theorymore

appealing.

My aim in discussing these competing pulls has not been to rehash a stagnated

debate. Instead, my hope is that these discussions of the interest theory and the

will theory have primed the reader for the idea that the two theories are describing

different moral phenomena. Most of the remaining chapters will argue that there

is a distinction to be drawn between our ex ante moral relations and our ex post

moral relations. If there is such a distinction, then the interest theory and will

theory can be understood as corresponding with different sides of it.
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Leonato: Marry, thou dost wrong me, thou dissembler, thou…
Know, Claudio, to thy head,
Thou hast so wronged mine innocent child and me
That I am forced to lay my reverence by,
And with gray hairs and bruise of many days
Do challenge thee to trial of a man.

Shakespeare, Much Ado About Nothing

Cassius: That you have wronged me doth appear in this:
You have condemned and noted Lucius Pella
For taking bribes here of the Sardinians,
Wherein my letters praying on his side,
Because they knew the man, were slighted off.

Shakespeare, Julius Caesar

4
AnArgument fromThird Parties

The philosophical assumption that rights and wrongs are necessarily con-

nected has an attractive simplicity to it. Whether we are wronged would map

onto whether we had a claim to begin with, and vice versa. But human relation-

ships are not always so clean and simple. Shakespeare—a great student of life’s

complexities—was attentive to the fact that we are sometimes wronged by actions
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done to others, not just by conduct directly owed to ourselves. InMuchAdoAbout

Nothing, Leonato says that he is wronged by the false accusations Claudio makes

against his daughter. In Julius Caesar, Cassius believes himself wrongedwhenBru-

tus condemns one of Cassius’s friends on whose behalf he had spoken. What

Shakespeare knewwas that our stake in actions done to others oftenmakes us vul-

nerable to those actions as well. We are wronged not only by what is done to us,

but by what is done to our daughters, our friends, or even strangers with whom

our lives just happen to become connected.

In this chapter, Imean to argue that cases like this—cases inwhich someonehas

a stake in the duties owed to another person—show that a person can be wronged

even when he or she is not the bearer of any independent right of his or her own.

In this way, the range of actions in which others can wrong us outstrips the range

of actions in which a duty is owed to us. Rights and wrongings are, therefore, not

necessary correlates of one another. What we are owed beforehand and what we

can complain of afterward are two different things.

4.1 Third-PartyWrongs

I begin with H.L.A. Hart’s famous example, discussed already in Chapter 2,

which he uses to illustrate the failure of a simple interest theory of rights.

X promises Y in return for some favor that he will look after Y’s aged
mother in his absence. Rights arise out of this transaction, but it is
surely Y to whom the promise has been made and not his mother
who has or possesses these rights. Certainly Y’s mother is a person
concerning whom X has an obligation and a person who will benefit
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by its performance, but the person to whom he has an obligation to
look after her is Y. This is something due to or owed to Y, so it is Y, not
his mother, whose right X will disregard and to whom X will have
donewrong if he fails to keep his promise, though themothermay be
physically injured. (1955, p.180)

Hart argues—I think convincingly—that the son (Y) and not themother is the

rightholder in this case. That is, the contractual duty is owed to the son. It was to

the son that the promise was made. That X did not owe the duty to the mother is

evidenced by the fact that she could not control X’s performance. She could not

demand or excuse performance.¹ In this regard, Hart’s argument seems correct.

But the last sentence of the quoted passage strikes me as, in part, false. Hart

says, essentially, that the duty is something owed to the son (Y), and that therefore

it is the son and not the mother who stands to be wronged. The inference here

is rather straightforward, and it is not hard to find the unstated premise. Hart

assumes, without stating it, that a person stands to be wronged by the absence

of something if and only if that something is owed to the person. This premise

underwrites a valid inference: The duty is owed to the son, not the mother; one

stands to be wronged only based on those things that one is owed; therefore, the

son and not the mother, stands to be wronged.

It seems to me, however, that we ordinarily would think that the mother stands

to be potentially wronged. She has a stake in the duty that is owed to her son, just

as Leonato has a stake in the duty thatClaudius owes to his daughter. Suppose that

the promise to the mother were broken. I think it would be mistaken to say that

¹ Hart goes on to make precisely this point: “And it is Y who has a moral claim upon X,
is entitled to have his mother looked after, and who can waive the claim and release Y from the
obligation.”(1955, p.180)
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themother has no complaint, as though shewere akin to anyothermere bystander.

It does not seem inappropriate for her to resent X’s failure in such a case. Her son

arranged something for her, and as a result of X’s actions, she has not received it.

The law would most likely allow the mother to sue for a breach of the contract.²

And one can imagine X apologizing to the mother or the mother forgiving X. In

short, it seems that all of our practices suggest that themother is among thosewho

have standing to feel aggrieved by X’s action.

I believe that these two descriptions of the case should be taken at face value.

The mother does not have a claim-right against X—this is Hart’s main point. But

she is wronged by his action—this is, one might say, Shakespeare’s point. If this

is correct, then the unstated premise that underwrites Hart’s inference must be

incorrect. It is not the case that one only stands to be wronged by thosematters in

which one is owed something. Taking these descriptions seriously means giving

up the theoretical presupposition that rights andwrongings are inexorably linked.

My argument for giving up this assumption is driven both by concrete exam-

ples in which these relations seem to come apart and by theoretical considerations

about the different moral functions that these relations play. Elsewhere, I will of-

fer theoretical reasons for thinking that rights andwrongs represent fundamentally

different moral relationships. But first it is incumbent upon me to illustrate the

actual divergence of these moral relations in concrete examples. Hart’s example

provides the first glimpse of such a divergence.

² This is true as long as the contract is intended to benefit the mother. See Restatement
(Second) of Contracts §302 (1981). A typical example can be seen in Smallwood v. Central
PeninsulaGeneralHospital, 151 P.3d 319 (Alaska 2006), in which aMedicaid patient was allowed
to sue for breach of a contract between the state and the hospital to provide care.
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I do not expect a single example to be convincing on its own. The readermay be

initially inclined to preserve the correlation by explaining particular examples dif-

ferently. There are twonatural temptations. One is tomaintain that the third party

is not, in fact, wronged. If this is meant to engagemy argument, then it should not

be amerely linguistic point. Onemight stipulate that “wrong,”whenused as a verb

and noun, refers only to rights violations.³ But this would not address the substan-

tive claim that there is another distinct moral relation in such cases—call it what

onemay. Tomaintain that Leonato andHart’smother are notwronged in this sub-

stantive sense, onemust be prepared to say that they do not have any uniquemoral

standing to complain—that, morally, they are just like any other bystanders. Per-

haps this is plausible in one or both of these particular cases. But further examples

will hopefully suggest the implausibility of this as a response across the board. We

have settled commitments about wrongs—commitments about the appropriate-

ness of complaint, resentment, apology, forgiveness, compensation, and so on—

that cannot be captured by focusing only on rights violations. To deny flatly the

phenomenonof third-partywronging is, I think, paying too great a cost to preserve

theoretical cleanliness.

The other temptation is to explain the way that third parties are wronged in

terms ofmore subtle claims. That is, onemight think that parties like Leonato and

Hart’s mother actually do have claims—something that is owed to them—though

not in the ordinary way that a direct rightholder does. Wrongs, it is maintained,

are still to be explained by the existence of someprior claim. The remainder of this

³ I think that, as a claim about English usage, this is false. We do use the word “wrong” to
pick out a distinct notion, and I take this to strengthen my argument.
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section is devoted to presenting further examples that respond to various forms of

this argument.

4.1.1 Derivative Rights

Afirst thoughtmight be that third parties can have rights that are dependent on the

rights of others. The thought is thatwronged third parties have do rights, but rights

that that derive from, or piggyback on, the rights of others. If this were the case,

then one could explain how individuals are wronged by the violation of others’

rights by appealing to some right of theirs, albeit a derivative right.

The initial appeal of the approach is obvious. One wants to say that themother

has a stake in the matter—she is no mere bystander—and yet one wants also to

acknowledge Hart’s point that the son, and not the mother, is the one to whom

the duty is owed. And the proposed solution accomplishes this by placing a right

in the mother, but only a secondary, derivative right.

Frances Kamm suggests both this initial appeal of this approach and the inher-

ent difficulty in it:

What ifmymother got only aderivative right contingentonmy right?
Mywaiverwould giveme a power to revoke her right and sowould be
the dominant right. Yet it would not be the only right. But if she had
such a right, why is she unable to singlehandedly waive the right (as I
can) rather than merely set conditions for its being acted on? (2002,
pp.481-82)

However appealing, this approach faces difficulties, as Kamm intimated. An ini-

tial problem is that it does not appear that anyonewho stands to gain from another
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person’s right is also a derivative rightholder. For example, if you pay a contrac-

tor to make improvements on your property that will have the incidental effect of

improving your neighbor’s property value as well, it would be peculiar to say that

your neighbor has a right, evenderivatively, that thework be completed. Although

your neighbor’s interests in such a casemay piggyback on yours, it does not follow

that her rights do. Put more generally, if Y has a right that X do φ and Z has an

interest in X doing φ, it does not seem to follow that Z has a right that X do φ.

But this actually understates the difficulty of appealing to derivative rights. It

is not merely that such derivative rights do not seem to exist in fact; such rights

do not seem like a coherent possibility. The problem is that one cannot say what a

derivative right amounts to, other than a theoretical placeholder. AsKammpoints

out, if the mother cannot demand or waive performance on her own, then what

does it mean to say that she is a rightholder?

The essential difficulty lies in explaining how the same right could be vested

in different people at the same time. A comparison may be useful. Often, one

may transfer a right that one has to another person. For example, if I have a con-

tract with a bank to pay me certain sums of money, then it may be the case that

I can transfer some or all of my rights under that contract to you. Such transfer

isn’t always possible, but it often is. When such a transfer occurs, you become the

‘obligee,’ so to speak, of the obligations that were originally owed to me. In such

circumstances, your right would be dependent upon my right, in the sense that

what you have depends upon what I had. What is important to see, however, is

that the bank’s duty is owed either to me or to you, but never both. You acquire
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rights only insofar as I give them up.

What this analogy highlights is the conceptual difficulty with thinking that the

same right resides in two different people simultaneously. But this simultaneous

possession seems to be required for the notion of a derivative right. The idea is

not that the son has a right to certain actions and that he transfers this right to

his mother. This would be perfectly intelligible, but in such a case the son would

no longer be a rightholder. Instead, the idea is supposed to be that the son is the

rightholder and themother is also the rightholder (but dependently). Themother

gains a claim without the son giving anything up. But how can this be possible?

This is the force of Kamm’s point about waiver. If the son is the one who can

demand or waive performance, then the mother doesn’t have the power to waive

performance. So it becomes hard to see what the mother’s supposed right would

involve.⁴ Put very roughly, the problem is that there is only so much normative

power to go around—if it belongs to the son then it can’t belong to the mother

also, and vice versa.

This principle creates a serious problem for any appeal to derivative rights. In-

stead of thinking of the parties’ rights as involving the same powers—which raises

the problem that something cannot be in both hands at once—the parties must

have rights with different content. As I see it, there are two ways that this might be

possible.

⁴Waiver is only onepart of the bundle of powers thatmaybe associatedwith a particular duty.
And it is conceivable that these different parts of the bundle may be split up among different
people. It may be, for example, that the son has the right to demand or waive performance but
that the mother has the right to determine certain aspects of how performance is rendered. But
for each particular aspect of the bundle that composes the duty, it will be vested in either the
mother or the son but not in both.
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First, it could be the case that the primary party has the right that the third party

receive certain rights. For example, you might make a contract with me according

to which you will promise Sophie a new bicycle. Here, I have a right that you will

give Sophie certain rights. Sophie’s rights are derivative, but they don’t cut into

my rights. They are new, additional rights. We might impute this structure to the

contract involving the mother. That is, we might think that the son has not hired

the caregiving to render services to his mother; rather, the son and the caregiver

have an agreement that the caregiver will owe something to the mother. Giving

the mother a right was part of the agreement.⁵

While this is definitely a coherent arrangement, it isn’t the arrangement inHart’s

example. Hart’s example is the simpler, more straightforward case. Hart’s main

point is that the right to care isn’t owed to the mother, but to the son. It is fruitless

tonote thatwe can imagine an alternative scenario inwhich this is not the case. The

problem is that, even in the simple case in which the mother has not been specif-

ically made the rightholder, she might still be wronged. In fact, the contrast be-

tween these two possible agreements only makes clearer that the mother in Hart’s

example does not receive a right under the agreement.

A second,more promising response builds on the comparisonwith transferring

rights. Although one cannot simply posit a dependent right in themother without

any reduction in the son’s rights, one might be able to describe some relationship

⁵ The contract law rules concerning third parties involve some aspects that seem to imply
this structure. In particular, a third party can generally sue to enforce a contract only if that
was the intent of the contracting parties. But other aspects of the rules are incompatible with
this conception. For example, the third party need not be identified at the time of the contract.
Restatement (Second) of Contracts §308 (1981).
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between themother and son that accounts for a distribution of the rights between

them. The mother would hold some of the rights and the son would hold some

of them. That is, when the son acquires his rights, part of those rights automati-

cally transferred to the mother, perhaps due to an existing normative relationship

between the two of them.

Consider an analogy. Suppose that you own a house, subject to a bank mort-

gage. You lease the house to a tenant. You are the one to whom the rental pay-

ments are owed, but the bank also acquires certain dependent rights—for exam-

ple, a right to the tenant’s rental payments should you fail to make your mortgage

payments. In a sense, you have transferred some part of the obligations owed to

you, to the bank. But this transfer occurred automatically, by virtue of your rela-

tionship with the bank, which existed before the rental agreement was made. The

point is that, if two parties are appropriately related, then the rights of one party

may be shared with the other by virtue of that relationship. This way of thinking

about derivative rights does not involve the difficulty of positing additional rights.

It does, however, require an account of the relationship that creates this important

rights-sharing role.

4.1.2 Special Relationships and Responsibilities

Family relationships introduce a great deal ofmoral complexity. Undoubtedly, the

mother-son relationship colors our reaction to Hart’s example. And the Shake-

speare examples turn on the protagonists’ roles as parent and friend. Someone

who is skeptical ofmy view is likely to think that these special relationshipsmuddy
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the water. While it may superficially look like there are wrongs without underly-

ing claims, thesebackground relationshipsmayoperate to shareordistribute rights

among relatedparties. Thewrongs to thirdparties, then, areultimatelybasedpartly

on the subtle and complex claims that exist within special contexts.

I don’t want to deny that we have special, morally significant relationships with

others, especially family members. In fact, my argument depends on the idea that

we often have a stake in what is done to other people, and family members are a

prime example of this fact. If we sanitized all examples of complex human relation-

ships, itmight bemore plausible to claim thatwrongs only arisewhen thewronged

person’s rights are violated. But the world is full of these complex relationships,

and it would be folly to ignore them. What I want to reject, however, is the sug-

gestion that these special relationships create rights or claims that can explain the

apparent examples of third-party wrongs.

Themost aggressive version of this suggestionmaintains that, due to the bonds

of family, we cannot distinguish the rights of one familymember from those of an-

other. Leonato is wrongedwhen his daughter is wronged because the claims of his

daughter are also his claims. The mother is wronged when her son’s rights are de-

nied because his rights are also her rights. Family relationships blur the distinction

between individual rightholders. There are wrongs to familymembers because we

cannot separate one family member’s claims from another’s.

This suggestion is unappealing. It involves a flat denial of Hart’s point. It main-

tains that, in no sense, can we say that the duty is owed to the son, not the mother.

And, substantively, it involves the extreme and outdated premise that families or
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households are a single unit, such that we cannot distinguish rights or claims of

individual family members. In Shakespeare’s time, a promise to marry may have

been given to the father as much as to the daughter. But, this archaic conception

of marriage is hardly required in order to understand Leonato’s grievance.

The appeal to special relationships need not be so extreme. A more plausible

idea is that special relationships create special underlying claims, which affect the

cases. For example, we may think that the son has a responsibility to care for his

perhaps elderly mother. She is wronged because she was entitled to her son’s care.

Because the contract was the son’s attempt to do what he owed his mother, the

mother acquires his claims under the contract. Similarly, one might think that

Leonato has a complaint against Claudio because Leonato has a responsibility for

his daughter’s welfare, which Claudio has harmed.

Something shouldbe said about the ideaof a responsibility. Responsibilities are

different from ordinary duties in being more outcome- and less action-oriented.

If you have a right that I teach you what I know, that reflects certain actions that

I am under a duty to perform. If, in contrast, I have a responsibility to educate

you, it amounts more to an obligation to see to it that you learn. This difference

cuts two different ways. On the one hand, the responsibility seems weaker than

a duty in that I could fulfill the responsibility even if I get someone else to do the

teaching. States rather than actions are what seem to be owed. On the other

hand, the responsibility seems to be stronger because I can fulfill the right even if

everything I know is false, but, unless you end up educated, the responsibility has

not been fulfilled. Success matters more. So, in this sense, responsibilities are
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different from ordinary duties-correlative-to-a-right.

The suggestion being countenanced is that, where one party has responsibility

for another party in some way, the parties may acquire certain additional rights,

even if they are not the primary rightholders. For example, one might think that

the son’s responsibility for his mother means that the mother has some claim on

her son. When the son contracts to get care for his mother, he is attempting to

fulfill this claim. Themother iswronged by the bad caregiver because he prevented

her son from fulfilling his responsibilities as her son, and, in this sense, he denied

her that to which she was entitled.

This line of thought would need to be spelled out more, but I think it is a non-

starter. To begin with, it’s not clear that the gift example depends on a special rela-

tionship of responsibility.⁶ Thedonor or the recipientmight be differentwithout, I

think, altering the result. For example, the mother would, I think, have essentially

the same complaint if the hiring party were not her son, but rather an unrelated

benefactor or a charitable organization.

Or consider a different recipient. Suppose that instead of hiring X to aid his

mother, the son decides that he wants to perform a random act of kindness by giv-

ing awaymost of his fortune. He assembles a list of thousands of people who have

in some way or another contributed to the community—schoolteachers, nurses,

veterans, and so on. At an event for these people, one person’s name will be ran-

domly drawn and a large cash prize will be awarded. There will be one of those

oversized checks and confetti and whatnot. X has been hired to arrange every-

⁶ In fact, nothing inHart’s original example shows that such a relationship existed or that the
contract was fulfilling any kind of responsibility.
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thing. When the name is finally drawn, it turns out to be you! But, in aHollywood

plot twist, X is a skillful con man who has absconded with the money.

It seems tome that youwill feel that you have beenwronged byX. I would. The

feeling would not be the “aw shucks” attitude that you might have upon discover-

ing that your ticket was one digit away from winning the lottery. You would feel

aggrieved, I think. If you evermetX, youmight have something to say to him. But

your complaint wouldn’t have anything to do with any right of yours. Although it

may feel as though X has stolen money that was ‘as good as yours,’ you did not ac-

tually have a property right.⁷ Nor would your complaint be based on any reliance

on your part, because you did not rely on receiving the money. The son had no

responsibility to give you themoney. In fact, you have no substantive relationship

with the son whatsoever.⁸

There is one relationship that you do have with the son: that of being his in-

tended beneficiary. Of course, this is a looser sense of ‘intended’ than in the case

of the mother, in that he didn’t really intend you as his beneficiary as much as he

intended whoever it was whose name got pulled out of the random drawing. One

might still cling to the idea that you have a right because the son has a right and

⁷ In regards to ownership, the difference between ‘yours’ and ‘all but yours’ is critical. Rights
serve to distinguish a point at which the property shifts from being one person’s to another’s.
Up until such a point is reached, a person does not have a right to the property. After that point,
the original owner must give up the right in question. Of course, all associated rights need not
transfer at once. Some aspects of ownership can transfer before others. But with regard to any
particular normative power—any “stick in the bundle” as lawyers would put it—it must lie with
one person or another. For this reason, a vested right is very different than one that is merely
anticipated.

⁸ Some readersmay find this example less compelling because youhave not been harmed, but
only failed to benefit. As my discussion makes clear, I do not think that this difference is crucial.
Wrongfully failing to benefit someone can, I think, constitute a wrong. But the concerned reader
will find examples of positively harming third parties in the next section.
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you are the one who was supposed to be the beneficiary.

However, at this point, the idea ceases to be about a special, preexisting relation-

ship. The relationship of intended beneficiary is too flimsy. Notice, for example,

that the son might only have wanted to give the money away for a tax benefit or

as a public relations stunt—that you benefit might have been irrelevant to him.

The example relies on a confluence of your interests with the son’s rights, but that

confluence could be entirely accidental. It could just as well have been that X’s

violation of the son’s rights prevented a large amount of money from falling out of

the sky and landing in your backyard.

4.1.3 Negligence

That the rightholder and the injured party need not be connected at all is, I think,

ultimately correct. There need be no particular relationship between the person

to whom the duty is owed—that is the rightholder—and the person who ends up

being the primary victim of the duty’s violation.

Suppose that you overhear your coworker talking to a customer at work. Your

coworker tells the customer that the South Bridge has been fixed and is now op-

erational. You don’t think anything of it at the time. But later that day, you are

suffering from an asthma attack and need to rush to the hospital. You try to take

the South Bridge only to find it closed, and you end up in a great deal of distress.

The next day, you ask your coworker why he said the South Bridge was fixed. Your

coworker respondsby saying that hewas lyingbecausehedoesn’t like the customer
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and wanted to play a nasty joke on him.⁹

It seems to me that you might intelligibly complain against your coworker’s ac-

tions; you would not be mistaken in feeling wronged. The familiar package of

emotions and practices would seem to apply: resentment, apology, forgiveness,

etc. This is not, however, because the coworker violated your rights in any obvious

way. And it certainly is not because the receiving coworker had a responsibility to

make sure you didn’t hear anything false, from which you might have a derivative

right.

The reader inclined to preserve the correlation of rights and wrongs is likely to

appeal to a different explanation for the wronging in this case. It will be noted that

your coworker seems to have been negligent in spreading his falsehood. Thus, in

seeking some right of yours that the coworker violates, a natural candidate is a right

not to be negligently subjected to false information. Your coworker wrongs you

by spreadingmisinformation. He ought, according to this line of thought, to have

recognized the possible harms of such an action. His failure toward you is one

of carelessness. It might even be suggested that your coworker would not have

wronged you if he had taken every precaution not to be overheard, but had been

foiled only by your eavesdropping. Thus, he is in a position to wrong you only

because he did not take such precautions.

⁹ For a real example presenting a similar problem about third parties and duties of truth, see
Randi W. v. Muroc Joint Unified Sch. Dist., 929 P.2d 582 (Cal. 1997). In that case, a 13-year-
old girl sued the former employer of the vice principal who sexually assaulted her, because the
former employer had given unreservedly positive references for the vice principal position de-
spite knowing of prior charges of sexual misconduct and impropriety. The court decided that
the former employer was liable to the girl, but the court’s attempt to force this conclusion within
a rights-based framework is quite problematic.
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There is, I suppose, a duty not to spread false information negligently. For ex-

ample, if one is rehearsing a play that bystanders might mistake for reality, one

ought to take precautions, such as rehearsing in privacy or providing warnings. It

is not outlandish to suggest that this same obligation explains the wrong in the ex-

ample of the overheard lie. But there are significant problems for such a proposal.

First, even granting that such an obligation exists, it is not clear that it is an obli-

gation that is correlative to a right. Although the liar or the actor should perhaps

be cognizant of potential bystanders, a bystander would not necessarily be able to

claim an entitlement to be shielded from the falsehoods, e.g., “You owe it to me

to do that behind closed doors.”¹⁰ Notice here how the theoretical insistence on

postulating a right to correlate with every wrong draws one into a proliferation of

rights. A commonsense inventory of rights—the things that wemight reasonably

demand of another person—is unlikely to include a right that others not lie in our

proximity, or evenmore strangely, a right that others take due care in arranging pri-

vacy when they decide to promulgate lies. A first problem, therefore, is that this

response seems to proliferate rights beyond the claims we would normally make

of one another.

A second problem is that, assuming that there is an obligation not to spread

falsehoods negligently, this obligation does not necessarily map onto the nature of

the wrong committed. The wrong, I believe, would be based on the lie itself, not

¹⁰ It is noteworthy, as well, that in cases in which a third party could bring a legal suit, it would
not be brought for negligence but rather under the doctrine of “transferred intent.” The thought
would not be that the third party was wronged through negligence, but that the wrongful intent
with regard to one person can be “transferred” to the complaining party. If I attempt to defraud
a third party but end up defrauding you, then you could sue me as though I had intentionally
defrauded you; you wouldn’t sue me for negligently defrauding you.
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on the failure to prevent overhearing. In being called upon to justify his action,

the coworker would be required to justify his lie, not his negligence. Your com-

plaint would take the form, “Why did you lie like that?” It wouldn’t have the form,

“Why didn’t you make sure that I couldn’t hear you?”¹¹ And the coworker could

not defend himself by saying, “I could not have foreseen that you would overhear

me,” even if that were true. In this way, the overheard lie is unlike the overheard

play rehearsal. Whereas the duty to avoid foreseeably spreading false information

exhausts the conduct for which the rehearsing actors can be held accountable, the

coworker can be held accountable for something further—for having lied. But the

obligation to tell the truth was owed to his listener, not to you.

As a related point, notice that the wrong arising from a lie need not be based on

the fact that the third-party relied upon the false information. To use yet another

example from Shakespeare, in King Lear, Cordelia is wronged by the lies that her

sisters tell her father, but not because she believes them to be true. Thewrong isn’t

that the sisters have negligently conveyed false information to Cordelia. Rather,

the wrong arises because the sisters’ wrongful actions affected Cordelia. It had

nothing to do with negligence or reliance. Of course, one might think that the

overheard lie is completely different. But, as mentioned above, this explanation

requires thinking that the wrong isn’t actually based on the lie itself. I think this is

¹¹ If this is not apparent, consider two points. First, notice how this response seems to con-
done the lie itself, as though theonly objectionwas to the clumsiness of its execution. It is the sort
of response that would make sense if you and your coworker have a shared malevolence toward
the customer. Otherwise, it has the peculiarity of someone wounded as collateral complaining
about cold-blooded murderer’s choice of weapon. Second, this response suggests that the com-
plaint would be substantively different if, instead of overhearing the lie, you had been told that
the bridge was fixed by the deceived customer. But the complaint against your coworker seems
essentially the same in both cases: “Your lie ended up hurting me.”

110



amistake. The overhearer is wronged by the lie—not by the failure to take precau-

tions against being overheard—and Cordelia is wronged by her sisters’ lies—not

by their failure to insulate Cordelia from their deceit.

If one believes, nonetheless, that the wrong caused by the overheard lie ought

to be explained in terms of negligence, perhaps further exampleswillmake appeals

to rights against negligence seem less tenable. Situations arise where even negli-

gence cannot possibly explain the special position of an injured third-party. For

example, suppose that a local mom-n’-pop store and Walmart are competitors in

the local retail market. Both have various dealings with labor. Mom n’ pop always

treats labor fairly. Suppose (hypothetically) that Walmart, in contrast, exploits

labor at every turn, violating labor’s contractual entitlements and extracting un-

compensated work as a result. By systematically violating labor’s rights, Walmart

is able to charge less for its goods. This competitive advantage puts the mom-n’-

pop store out of business.

I think that mom n’ pop may reasonably feel aggrieved by Walmart. After all,

Walmart has unfairly put them out of business. But this is true even though Wal-

mart never violates the rights of mom n’ pop.¹² This fact cannot be chalked up to

Walmart being negligent with regard to mom n’ pop. The problem isn’t that the

injury to mom n’ pop was negligently inflicted (after all, competitors can seek to

put each other out of business), but that it was unfairly inflicted.¹³

¹² Nor, as the example is constructed, does Walmart violate any public legal obligation, like
a criminal law. It is not the case the Walmart acts illegally. In the example, Walmart undoubt-
edly acts wrongly, but it only violates the private rights of labor. For an interesting discussion of
the idea that strategic marketplace behavior that harms the general public counts as a wrong to
competitors, see Reed (1916).

¹³ Contrast this with Ripstein, who emphasizes that harms resulting from economic compe-
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This point—that the wrong to a third party often cannot be explained by some

right that one not be negligently harmed—is particularly clear when the primary

rights violation is one of negligence. Consider what is a very simple but clear ex-

ample of a wrong without an underlying right: the mother who loses a child to a

drunk driver. The drunk driver wrongs the child by negligently violating her right

to a safe roadway. The direct rights violation here is a case of negligence. But I

think any reasonable person would also say that themother is also wronged by the

drunk driver—just as Leonato is wronged inMuch Ado About Nothing. This is not

because the mother is entitled to the drunk driver’s care in whom he negligently

imperils. The mother isn’t wronged because the drunk driver should have taken

due care to be sure that anyone he kill not have caring family. That is, the wrong to

the mother isn’t a matter of the drunk driver being negligently negligent. In short,

where the primarywrongdoing is amatter of carelessness—as opposed towillfully

lyingor breaching a promise orwhatnot—it becomes almost incoherent to explain

the wrong to a third party as a matter of some additional duty of care.

Perhaps there is some other candidate right that I have not yet catalogued that

might explain even these cases, but it seems to me that the exercise will only be-

come increasingly strained. Unless one simply posits a general right that others

tition are not wrongs because there is no right to one’s patrons. He writes, “you dome no wrong
by offering a product similar to mine but at a better price, even though I lose customers” (2009,
p.39). And again, “If you lure my customers away by providing a better combination of product
and price, I may be much worse off. You do not wrong me, because I still have my means at my
disposal…I had no right that my customers continue to patronize me. I had only a right to offer
them incentives to enter into commerce with me.” (2009, p.49). Ripstein is, of course, correct
that businesses to not have a right to their customers and that taking customers away does not,
in itself, constitute a wrong. But it does not follow that a wrong will never arise where a business
loses its customers.
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not act wrongly—an option I will consider below—there will always be the pos-

sibility to construct an example in which acting wrongly towards one person ends

up wronging some other person who did not obviously have a right concerning

the conduct. The complaints that we can make on one another will outstrip the

things that we are owed.

Ultimately, I think that the onlyway to avoid this conclusion is by insisting upon

an unnaturally limited concept of wrongs and complaints—an essentially linguis-

tic or stimulative response. In Chapter 1, I described the famous legal case of Pals-

graf v. Long Island Railroad Company. The Long Island Railroad Company’s em-

ployees negligently attempted topush a passenger onto a train, causinghim todrop

the package that he was carrying. The package contained fireworks, which deto-

nated, causing a shock that knocked a some scales onto abystander,HelenPalsgraf,

injuring her. Mrs. Palsgraf filed a legal suit against the railroad, alleging that it had

injured her.

Intuitively, I think that Mrs. Palsgraf ’s complaint is perfectly coherent. We un-

derstand the thought that the company has done her a wrong; she was injured and

the company is to blame for those injuries. But the New York Court of Appeals

rejected her complaint as a matter of principle. The court did not question either

the wrongfulness of the company’s actions or the fact that they led to Mrs. Pals-

graf ’s injuries. Instead, Cardozo explained that “[w]hat the plaintiffmust show is ‘a

wrong’ to herself, i.e., a violation of her own right, and notmerely a wrong to some

one else, nor conduct ‘wrongful’ because unsocial.”¹⁴ That is, the court held that,

¹⁴ 248 N.Y. 339, 343-44 (1928).
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as a conceptual matter, a person is only wronged—only has a valid complaint of

his or her own—when his or her rights are violated. Because it was the passenger’s

rights that were violated, not Mrs. Palsgraf ’s, she could have no complaint.

I believe that, as a claimabout ourmoral relationships, the central premise of the

Palsgraf opinion, which is now canonical in Anglo-American injury law, is funda-

mentally mistaken. Although it is true that no right of Mrs. Palsgraf was violated,

it does not follow that she was not wronged. Morally, Mrs. Palsgraf did have a

valid complaint against the railroad; she wasmorally entitled to hold the company

accountable, demand compensation, feel resentment, and so on. So, as a piece of

normative reasoning, I think that the court’s opinion is incorrect. The alternative

is to read the opinion as a stipulation that ‘wrongs’ will be limited to violations of

one’s own rights.¹⁵ What I have tried to make clear, however, is that such a stip-

ulation flies in the face of our moral practices and experiences. The relationship

with a wrongdoer in terms of complaint and holding accountable—call it what

one may—is not limited to rightholders.

¹⁵ One might plausibly read Palsgraf as only about what counts as a ‘legal wrong,’ which is
a term of art bearing no relationship with our moral concept. This more limited reading makes
sense only if there is a reason for adopting a specialized, legal meaning of ‘wrong,’ divergent from
our everyday moral usage. Whether such a reason exists raises questions about the purpose of
tort law that are not my subject here. In part because I do not see the purposes of tort law as
giving us reason for such a limited reading, I think it makes more sense to read the opinion as
making a general point about the relationship between wrongs and rights—a point that might
be viewed as moral as well as legal. Since many philosophers accept this conceptual claim, it
seems quite plausible that the court was relying upon it.
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4.2 WrongsWithout Any Rights Violations

The examples in the previous section offer counterexamples to the idea that

rights and wrongs are flipsides of the same coin or part of the same single package.

More precisely, the examples undermine the principle that X wrongs Y only if Y

has a right that X violates.

The reader will note, however, that the examples still involve some rights viola-

tion, albeit not the right of the wronged individual. In the examples, one party is

injured as a result of the violation of a right of some other party. One might won-

der whether this is a necessary feature of the examples. One might think that this

would at least preserve the thought that X wrongs Y only if X violates some right.

This principle might be viewed as preserving some notion that rights and wrongs

are necessary correlates of one another.

I donot believe that even thisweaker principle is true. In this section, Iwill offer

some reasons for doubting it. I believe that one can wrong another person even

when one does not violate any rights. But it is worth emphasizing that, strictly

speaking, this claim is not necessary tomy central argument. My primary point is

that the two-place relations ‘Y has a right against X’ and ‘X wrongs Y’ are distinct

from one another. Still, it is worth considering the relationship between wrong-

ings and rights violations more generally.

I believe that, forX towrongY, is it not required thatXviolates any right. Rather,

I think that there are examples where X wrongs Y and only something weaker is

true: X acts wrongly. In the examples discussed already, one party acts wrongly
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insofar as he or she violates the rights of another party. This wrongful action

then wrongs a third party. But, at least according to most views, a person can

act wrongly in ways that do not involve violating any rights. Insofar as this is true,

I believe that a person can wrong another person without violating any rights.

4.2.1 Wrongs from Self-Regarding Duties

I will begin by considering self-regarding duties. Self-regarding duties are some-

what controversial and problematic. To the extent that they exist, however, they

share traits with both directed duties and with norms or imperatives that are not

owed to anyone. Self-regarding duties can, therefore, be used to ease intomy claim

that one can wrong another person without violating any rights, precisely because

they are something of a borderline case.

In certain respects, self-regarding duties resemble obligations that are owed to

particular individuals correlative to rights. They seem to have a moral character,

and there is an identifiable person to whom the duties are, in a sense, owed. On

the other hand, it is very awkward to think that a personmight have a right against

himself or herself, or that, by failing in one’s self-regarding duties, one is thereby vi-

olating one’s own rights. This awkwardness derives in large part from the will the-

ory’s central thought that one person’s having a right involves control over another

person who is bound by a duty. It does not seem possible that one person could

be both the holder of control and the one bound, simultaneously. As Hart puts

it, “it appears absurd to speak of having duties or owing obligations to ourselves—

of course, we may have ‘duties’ not to do harm to ourselves, but what could be
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meant…by insisting that we have duties or obligations to ourselves not to do harm

to ourselves?” (1955, pp.181-82). Because duties regarding the self have both

these characteristics, their disregard can naturally be described as acting wrongly,

but not violating any rights.

I want to suggest that, in violating self-regarding duties, one can wrong others.

When we do not do what we ought with ourselves, wemay wrong those who have

a stake in our lives. To take the most extreme example, it is natural to think that

suicide wrongs loved ones (at least, absent some justification like terminal illness).

For example, I think that a mother might be wronged by a daughter who commits

suicide,much like shemightbewrongedby thedrunkdriverwhohits herdaughter.

In both cases, the mother’s loss is the result of someone acting wrongly. But, even

though shemay act wrongly, we would not generally say that the daughter violates

anyone’s rights by committing suicide.

The obligation not to commit suicide is something of a peculiar self-regarding

duty. Themore common examples involve our obligations to better ourselves and

not to waste our lives and talents. Failure to respect these obligations also can be

the basis for wronging others, I think. A classic illustration of this phenomenon is

the biblical parable of the prodigal son. After squandering his share of the family

wealth, the son returns to his father and says, “Father, I have sinned against heaven

and against you” (Luke15:21). The father famously forgives andwelcomes the son

back. The story is intelligible because we can understand the father as wronged by

the son’s actions. If we could not, then the son’s declaration that he has sinned

against his father, his contrition directed toward his father, and the father’s forgiv-
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ing the son would not make sense.

Although the prodigal son wrongs his father, it would be quite odd to say that

this is because he violates anyone’s rights. As already noted, we do not normally

think that self-regardingduties correlatewith rights against ourselves. Nor, I think,

has he violated a right of his father. Parents undoubtedly have amassive interest in

their children making the most of their lives, but it is not the basis for a right that

parents have against their children. But, by not making the most of himself, the

son has failed those who care about him and who have an interest in his thriving.

It is easy to see this structure replicated in a range of contexts, which is why

it makes for a good parable. One might feel that one has wronged a spouse by

failing at work. For example, in Bleak House, Richard, unable to apply himself

professionally with any consistency, remarks about his fiancée: “I love her most

devotedly; and yet I do her wrong, in doing myself wrong, every day and hour”

(1853, p.228). One might similarly feel that, through one’s personal failings, one

also fails one’s child. Not making the most of one’s talents might even be thought

to wrong a friend. For example, in the filmGoodWill Hunting, Chuckie complains

to Will that he will wrong their friends if he doesn’t put his talents to use: “[Y]ou,

you’re sittin’ on a winning lottery ticket and you’re too much of a pussy to cash it

in…It’d be a fuckin’ insult to us if you’re still here in twenty years.”What examples

like this suggest is that wemay be liable to the complaints of those around us if we

don’t do what we owe ourselves.

I don’t think that the examples need to be among family or friends, nor must

they be terribly serious. Just recently, I encountered two newspaper articles about
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adults apologizing long after the fact to former teachers for their failures. In April

2012, there was a story about amanwho had sought out his seventh-grade teacher

to apologize thirty-nine years later for abruptly abandoning his class.¹⁶ In Octo-

ber 2012, British Education Secretary Michael Gove wrote a letter apologizing to

his grammar school French teacher, stating “Because we misbehaved, we missed

out…And for that you deserve my apology.”¹⁷ Just about anyone can imagine ex-

pressing a similar sentiment to a former teacher. We have the sense that, in not

taking advantage of our opportunities, we may do an injustice to the teacher or

mentor who puts energy or faith into our self-improvement. One would hardly

say, however, that teachers have a right to their students’ best efforts.

Of course, the suicidal daughter or the prodigal son will be clearer examples

for a skeptical reader. They present most pointedly the idea that, assuming there

are self-regarding duties, one can wrong others by violating those duties. But I

mention other, fuzzier examples because I think there is value in recognizing the

range of cases. In awhole variety ofways, wemayhave a stake inwhat other people

do to themselves, not only to ourselves or to others.

4.2.2 Wrongs from Reliance

In fact, wemay simply have a stake inwhat other people do. We acquire a stake be-

cause, in the course of living our lives, our interests are apt to become intertwined

with the actions of other people. This can happen in deliberate and overt ways,

¹⁶ Tom Hallman, Jr., “A teacher, a student and a 39-year-long lesson in forgiveness,” The Ore-
gonian, April 21, 2012.

¹⁷ See, e.g., Sarah Harris, “I’m sorry, Sir! 30 years on, Gove apologises to French teacher for
his ’clever-dick’ questions,” The Daily Mail, Oct. 22, 2012.
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as when one chooses to have a child. Or, probably more often, it can happen or-

ganically, as some relationship or interdependence evolves between people. In

particular, one may come to rely on the expectation that another person will con-

form to certain norms of conduct. When that person defies our expectations by

doing something that he or she ought not do, wemay have a complaint against him

or her.

This proposition is at odds with the common thought that, as long as we don’t

violate anyone’s rights, no one can have any complaint against us. This thought

is generally premised on the idea that another person’s mere reliance on us—that

we may do someone harm—is not itself morally significant. Ripstein offers the

following example to illustrate this second idea:

Suppose that you and I are neighbors. You have a dilapidated garage
on your land where our properties meet. I grow porcini mushrooms
in the shadow of your garage. If you take down your garage, thereby
depriving me of shade, you harm me, but you do not wrong me in
the sense that is of interest to us here. Although you perform an affir-
mative act that worsensmy situation—exposure to light destroysmy
mushrooms—I do not have a right, as against you, that what I have
remains in a particular condition. (2009, pp.77-78)¹⁸

As Ripstein sets up the example, I would agree that the neighbor does not seem

to be wronged. But, in this example, the neighbor does not seem to have acted

wrongly—he ismerely disposing of what is implicitly a rubbish heap of a building.

While I agree with Ripstein that harm cannot produce a wrong on its own, I think

¹⁸ Like the harmless trespass, this is a structure of example that Ripstein deploys at a number
of points. “You can cut down your own trees, depriving me of shade that I value, but you cannot
cut down trees on my land” (2009, p.242).
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that harm that is the result of a wrongful act can be the basis for a wrong.

If we modify Ripstein’s example such that tearing down the garage involves act-

ing wrongly, then I think that it will start to look more like a wrong to the mush-

room farmer. Suppose that the garagewas a historic landmark such that the owner

was not permitted to tear it downwithout a permit and that part of the reasonwhy

themushroom farmermade the costly investment in growing porcinis in that spot

was based on the reasonable assumption that the historic preservation laws would

likely leave the garage there forever. Or suppose that the owner simply hates the

fact that the mushroom farmer’s heifers always take the blue ribbon at the county

fair, and the owner tears down the garage only as a vindictive retaliation against

the mushroom farmer. Or imagine that the rustic old garage is being torn down

tomake room for an appalling gaudy glass gazebo that will offend all aesthetic sen-

sibility in the rural Vermont shire where this drama is set. It seems to me that is

cases like these, the mushroom farmer may very well be wronged.¹⁹

What is required, I think, is merely that there is a decisive reason for the neigh-

bor not to tear down the garage, such that he would act wrongly if he does tear it

down. The reason could be rights-based. For example, the neighbor might have

entered a conservation agreement with the local land trust. But, as the previous

paragraph was meant to show, there could be other reasons that have little to do

with anyone’s rights. They could be legal, aesthetic, religious, or perhaps even

prudential.

¹⁹ It seems to me that knowledge of the reliance is not even necessary in these cases. Knowl-
edge of reliance can supply the reasonwhy someone should not alter their conduct without good
reason, but there can be other reasons why someone acts wrongly.
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Some moral philosophers will find these claims counterintuitive. But I would

venture that a substantial share of the wrongs and complaints in everyday life arise

not out of rights violations but rather out ofmistaken reliance, failed coordination,

and unmet expectations. In such circumstances, the complaint isn’t grounded on

any thought that a claim of ours has been violated, but simply on the thought that

we are the unfortunate victim of another person’s error or malfeasance.

One contextwhere this occurs is love. InChapter 1, Imentioned that the reader

ofAnna Kareninamay have the sense that Kitty wrongs Levin by turning her affec-

tions to a less worthy suitor, although no one would suggest that Levin had a right

to her. Or, consider the following passage from Anthony Trollope’s novel The Eu-

stace Diamonds:

Frank Greystock was not her lover. Ah,—there was the worst of it
all! She had given her heart and had got nothing in return…Then
she remembered certain scenes at the deanery, words that had been
spoken, looks that had been turned upon her, a pressure of the hand
late at night, a little whisper, a ribbon that had been begged, a flower
that had been given;—and once, once—; then there came a burning
blush upon her cheek that there should have been so much, and yet
so little that was of avail. She had no right to say to any one that the
man was her lover. She had no right to assure herself that he was her
lover. But she knew that somewrongwas done her in that he was not
her lover. (1872, p.73)

Lucy Morris, the girl described, does not view her self as having a claim on

Frank’s love—it is essential to the story that they are decidedly not engaged or

anything. And yet she feels that there has been so much between them that he

should be committed to her. He is making a mistake and letting her down.

122



Once one opens one’s mind to it, there are a wide variety of instances where we

consider ourselves aggrieved because we are let down. That is, we are aggrieved

by actions that are admittedly not within our sphere of control. Bob Dylan’s fans

felt betrayedwhen he suddenly went electric. NewYorkers felt wronged by owner

Walter O’Malley’s moving the Brooklyn Dodgers to Los Angeles. Cleveland fans

felt aggrievedbyLeBron James’s gaudydecision to signwith theMiamiHeat. Now

I don’t think that any of these folks would have, except in the most heated mo-

ment, insisted that they had any authority or right over what was done—that Dy-

lan or O’Malley or James should have gotten their authorization. And yet they

would have insisted that they—along with other music fans or New Yorkers or

Cavs fans—have serious grounds for complaint and resentment.

Of course, fans can be fanatical, so we may find these sentiments somewhat

over-the-top. But I don’t think that we should consider them incoherent. They are

examples of the fact that, when we have a stake in the action of another and when

we perceive that person to have acted wrongly, we consider ourselves aggrieved.

We are a participant, not just an observer, in the human drama; and our harm isn’t

the result of some natural event, but the result of a criticizable human action. This

creates a morally significant relationship between one who has been injured and

one who is accountable. Whenever we act wrongly, it has the potential to create

such a relationship because people so often have a stake in each other’s lives.
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4.3 TheOutward Ripple of Bad Acts

This view of wrongs may seem to open us to absurdly expansive liability for

our bad actions. One may worry that the view that I have been defending—that

one can wrong third parties to whom one did not directly owe a duty—would be

too onerous. If someone’s immoral but relatively benign act winds up causing a

raft of injuries to wholly unforeseen third parties, it sounds as though that person

would be on the hook for a raft of unanticipatedmoral complaints. Fromwhat I’ve

said, a single lie ormisstepmightmean that onehaswronged somedistant stranger.

Surely, the boywhonicks an apple from the farm standdoesn’twrong every person

at the market who is struck by an errant apple if the stand collapses. And, surely,

we wouldn’t say that he has murdered the bystander who suffers a brain aneurism

after a blow froma granny smith. The thought thatwe canwrong third partieswho

are not rightholders would seem to lead to an absurd moral landscape.

Absurd or not, I believe that this is basically ourmoral reality—with one impor-

tant qualification. The qualification is that theremust be some appropriate notion

of proximate cause. I am notmorally liable for absolutely anything that would not

have happened but for my bad act. The causation must be appropriately ‘strong.’

How to draw this line is a complex problem that any view about attribution and

accountability must answer. It is not made less problematic by insisting on a cor-

relation between rights and wrongs.²⁰ I will not attempt to tackle it here.

²⁰ Even if wrongs require a rights violation, therewill still be the question ofwhat sort of causal
connections count as violating a right. You have a right against being injured by my negligent
driving. But suppose thatmynegligent driving causesme to strike a tree, which falls over causing
an air current, which effects weather patterns, causing you to slip on some black ice hours later. I
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Assuming, however, that they are the result of a recognizable chain of cause-

and-effect, I believe that we are accountable for all consequences of our immoral

actions. Unforeseen wrongs to third parties are a critical and familiar attribute of

our moral experience. Consider an example from Robert Penn Warren’s novel,

All The King’s Men. One of the novel’s subplots involves an upstanding charac-

ter named Cass Mastern, whose one bad act consists of having an affair with his

friend’s wife, Annabelle Trice. Upon discovering the affair, Mr. Trice removes

his wedding ring and shoots himself. A trusted family slave named Phebe finds

the ring and gives it to Annabelle. Annabelle is unable to bear Phebe’s knowledge

of the circumstances behind her husband’s death, and she sells Phebe into the ap-

palling slave trade of the antebellum South. Mastern is deeply altered by learning

what has happened. He describes:

At that moment of perturbation, when the cold sweat broke on my
brow, I did not frame any sentence distinctly to my mind. But I have
looked back and wrestled to know the truth…It was…the fact that
all of these things—the death ofmy friend, the betrayal of Phebe, the
suffering and rage and great change of the woman I had loved—all
had come from my single act of sin and perfidy, as the boughs from
the bole and the leaves from the bough. Or to figure the matter dif-
ferently, it was as though the vibration set up in the whole fabric of
the world by my act had spread infinitely and with ever-increasing
power and noman could know the end. I did not put it into words in
such fashion, but I stood there shaken by a tempest of feeling. (1946,

have done what I owed you a duty not to do—namely drive negligently—and harm has befallen
you as a result. But one wouldn’t want to say that this counts as a wronging.

There is, however, a sense inwhich linkingwrongingwith rightsmight help arrive at a concept
of proximate cause. This is because one might think that one only proximately causes those
injuries that result to those interests the right is designed to protect. This presupposes some
version on the interest theory of rights, however, and brings with it all the problems discussed in
Chapter 2.
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pp.266-67)

This idea—that the moral significance of our failings ripple outward in unfore-

seeable ways—is an important theme in the novel. In fact, one might say that it is

an important theme in all tragedy. Aristotle describes the tragic hero as “a person

who is not superior in virtue and justice who passes into ill fortune, not because he

is badandvicious, butbecausehemakes someerror” (1995, 1453a:8-11). Tragedy

relies on our understanding that one error or flaw can have grave ramifications for

our fortunes, both material and moral. It may be tragic but it is not absurd that

one immoral act can mean that we have wronged unforeseen others. Although

Cass Mastern could never have foreseen the effect that his act would have on the

slave, he devotes himself, unsuccessfully, to finding Phebe and saving her from the

whorehouses. This is intelligible as an attempted act of repair. The two become

united in a relationship of one who has wronged and one who is wronged.

I want to make clear one thing that I am not saying here. One might read the

above-quoted passage fromAllThe King’s Men asmerely describing the cliché idea

that all things are interrelated in unimaginableways—the proverbial butterfly flap-

ping its wings. This is not my point, nor, I think, is it Robert Penn Warren’s.

Rather, the point is uniquely about bad acts—that badness seems to spread in

a special kind of way. The butterfly that innocently flaps its wings isn’t morally

accountable for the hurricane, but Cass Mastern is accountable, in some morally

significant sense, for the evils that result from his “single act of sin and perfidy.”

Wrongness spreads in a unique way. It is only when we commit a bad act that we

are morally liable for whatever follows.
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Philosophers and legal scholars have occasionally noticed—often with some

discomfort—that there is something expansive about the way in which bad con-

sequences can be imputed to bad actions. In his dissent in the Palsgraf case, Judge

Andrews argues that there can be liability for injuries to unforeseen plaintiffs. He

writes, “It may be said this is unjust. Why? In fairness [the negligent person]

should make good every injury flowing from his negligence. Not because of ten-

derness toward him we say he need not answer for all that follows his wrong.”²¹

Similarly, Elizabeth Anscombe forcefully rejects the idea that “you can exculpate

yourself from the actual consequences of the most disgraceful actions, so long as

you can make out a case for not having foreseen them.” Instead, she claims that “a

man is responsible for [all] the bad consequences of his bad actions” (1958, p.12).

Anscombe’s point is that ourmoral responsibility for our bad actions is not limited

to the intended or the foreseen consequences or victims. When we act badly, we

subject ourselves tomoral criticism for the results regardless ofwhatweanticipated

ex ante.

This phenomenon of broad accountability for the bad consequences of our bad

actions receives particularly clear notice in Kant’s ethics. At the beginning of The

Metaphysics of Morals, Kant writes: “The good or bad results of an action that is

owed…cannot be imputed to the subject. [T]he bad results of a wrongful ac-

tion…can be imputed to the subject” (1965, 6:228). According toKant, whenwe

act wrongfully, we are accountable for whatever evil results.²²

²¹ 248 N.Y. 339, 355 (1928) (Andrews, J., dissenting).
²² Note that Kant says only that one is accountable for the bad consequences of wrongful

acts. I think that this asymmetric treatment of good and bad consequences causes problems for
one natural way to interpret Kant’s views here. One might defend Kant’s view in the following
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This principle is at work in Kant’s much-maligned essay “On a Supposed Right

to Lie Because of Philanthropic Concerns.” Kant argues that if one tells a lie, even

to a murderer at the door, one is responsible for the resulting evil consequences,

no matter how unforeseen. He writes,

[I]f by telling a lie you have in fact hindered someone who was even
now planning a murder, then you are legally responsible for all the
consequences that might result therefrom. But if you have adhered
strictly to the truth, then public justice cannot lay a hand on you,
whatever the unforeseen consequencemight be. It is indeed possible
that after youhavehonestly answered ‘Yes’ to themurderer’s question
as to whether the intended victim is in the house, the latter went out
unobserved and thus eluded the murderer, so that the deed would
not have come about. However, if you told a lie and said that the
intended victim was not in the house, and he has actually (though
unbeknownst to you) gone out, with the result that by so doing he
has been met by the murderer and thus the deed has been perpe-
trated, then in this case youmaybe justly accused ashaving causedhis
death. For if you had told the truth as best you knew it, then themur-
derer might perhaps have been caught by neighbors who came run-
ning while he was searching the house for his intended victim, and
thus the deed might have been prevented. Therefore, whoever tells
a lie, regardless of how good his intentions may be, must answer for
the consequences resulting therefromeven before a civil tribunal and
must pay the penalty for them, regardless of how unforeseen those
consequences may be. (1993, p.65)

way: When you follow your duty, then what you did was not really up to you. As a result, it
is only when you do not follow your duty that we can think of you as the “the author” of what
happens. The point would be, in a sense, strictly metaphysical. But if this were correct, then
all of the results—good and bad—of an agent breaking a duty should be imputed to that agent.
If the point is only about metaphysical attribution, then the good consequences of breaking a
duty should equally be attributed to the agent. For this reason, I think that the thesis should be
viewed asmaking a point aboutmorality. That the point, and the subsequent discussions among
commentators, is framed in terms of “imputation,” which suggests the metaphysical idea, seems
to me to be unfortunate. For further discussions of how Kant ought to be interpreted, see Hill
(2000, Ch.6); Timmermann (2008); Reath (2006, Ch.9).
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Kant is essentially saying that, if you lie, you are on the hook for any bad conse-

quences that come about, but if you tell the truth, then youwill notwrong anyone.

Now I don’t want to defend Kant’s first-order claim about whether lying would

bewrong in this case—you shouldprobably lie to themurderer at thedoor andyou

may even owe it to your friend to do so. But I dowant to defendKant’s view about

accountability—namely, that one is accountable for even the unforeseen bad con-

sequences that result from acting wrongly.²³ The murderer-at-the-door example

has a substantial similarity to some of the examples I have offered. In particular, in

the bridge example, I argued that the coworker is morally liable for the bad conse-

quences that his lie produces, even the unforeseen consequences to a third party.

And what I want to suggest here is that we can see the plausibility of Kant’s claim

by altering the murderer example.

InKant’s example, youknow that themurderer is amurderer, andhehasno right

to be told the truth. But suppose that you don’t know that he is a murderer. And,

to make the point even clearer, suppose that you have a strong reason to believe

that he does have a right to be given a truthful answer—imagine that he is your

friend’s boyfriend, or a police officer carrying a warrant. You nevertheless lie in

violation of this right—perhaps because you don’t like the boyfriend, or because

you are concerned that the copmight find the dimebag of pot that you have in your

pocket. Now suppose that Kant’s imagined chain of events comes to pass: your

friend has, unbeknownst to you, snuck out to avoid the murderer and, on account

²³ Others have defended Kant on this point as well. See, e.g., Schwarz (1970). Christine
Korsgaard notes, “The advantage of the Kantian approach is the definite sphere of responsibility.
Your share of the responsibility for the way the world is is well-defined and limited, and if you
act as you ought, bad consequences are not your responsibility.” (1996, p.150).
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of your lie, befalls precisely the fate that she had sought to evade.

In this situation, I think Kant would be right; you would have wronged your

friend by virtue of your lie. Only a strangely callous person would not feel partly

at fault for what has transpired. Supposing your friend survived, she might rea-

sonably ask, “What the hell were you doing?” In Kant’s words, you would have to

“answer for the consequences” of your action. To say this isn’t to deny that the

murderer commits a wrong. Wronging isn’t zero sum, and the same injury can be

the basis for more or fewer wrongings. In this case, your friend is wronged by the

murderer and also by your wrongful act of lying. But the fact that she would be

wronged by your lie is just another illustration of the way that one’s accountability

for a wrongful act can permeate outward in unforeseen ways.

4.4 The Rights ofHumanity At Large

The difference between the original and my variation of the murderer-at-the-

door examples is that, in the variation, telling the lie constitutes acting wrongly.

This is true ex hypothesi because of the stipulation that you believe the person at

the door to have the right to a truthful answer. In the original example, in contrast,

telling the lie is almost certainly the right thing to do. This is true, I will venture,

at least in part because the murderer does not have the right to a truthful answer.

But Kant acknowledges that themurderer has no right to a truthful answer, and

yet he denies that telling the lie is permissible. He explains, “even though by telling

an untruth I do no wrong to him who unjustly compels me to make a statement,

yet by this falsification, which can be called a lie (though not in a juridical sense),
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I do wrong to duty in general in amost essential point” (1993, p.64). It is precisely

this thought—that the lie is still wrong regardless of the rights of the murderer—

combined with the premises that one is responsible for the bad consequences of

one’s bad acts, that yields Kant’s conclusion that you would wrong your friend if

the lie backfires. As I have alreadymade clear, I think that the premise concerning

responsibility for bad consequences is correct. I believe that Kant’s error is think-

ing that the lie would bewrong regardless of the fact that themurderer has no right

to a truthful answer.

So why think this? Kant’s thought is that truthfulness is a duty owed to hu-

manity at large. He writes, “Truthfulness in statements that cannot be avoided

is the formal duty of man to everyone, however great the disadvantage that may

arise therefrom for him or for any other” (1993, p.64). And later, “For a lie always

harms another; if not some other human being, then it nevertheless does harm to

humanity in general, inasmuch as it vitiates the very source of right.” He describes

the lie as “a wrong done to mankind in general” (1993, pp.64-65). Thus, even if

we do not have a duty owed to the murderer to be truthful, we have a duty owed

to humanity in general.

In his Palsgraf dissent, Judge Andrews makes similar statements about the du-

ties of care that are violated when we are negligent. He says that a lack of care is

“a wrong not only to those who happen to be within the radius of danger but to

all who might have been there—a wrong to the public at large.”²⁴ He goes on to

suggest that the duty is owed to everyone. He says, “Due care is a duty imposed on

²⁴ 248 N.Y. 339, 349 (1928) (Andrews, J., dissenting).
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each one of us to protect society from unnecessary danger, not to protect A, B or

C alone…Every one owes to the world at large the duty of refraining from those

acts that may unreasonably threaten the safety of others.”²⁵ This understanding of

duty allows Andrews to view Mrs. Palsgraf ’s complaint as “original and primary”

concerning “a breach of duty to herself,” and not merely one “subrogated to any

right of action of the owner of the parcel.” Andrews thus preserves the idea that a

plaintiff must have been owed a duty by arguing that the duty not to be negligent

is owed to everyone.

This thesis—that our duties are owed to humanity at large—has the poten-

tial to restore the correlation between rights and wrongings. This approach con-

cedes that sometimes individuals are wronged even without having a right that

is uniquely their own violated. It also concedes that injured third parties have

no more claim-rights than bystanders—they are just like anyone else. What it

adds is that anyone—by virtue of belonging to themoral community—has a claim

against anyone else not to act wrongly. Thus, the wrong done to third parties may

be explained in terms of the violation of an outstanding right that people behave

morally. Mrs. Palsgraf, the mother who does not receive the care promised to her

son, the coworker who overhears the lie, the mom ’n pop store that’s driven out of

business, the slave Phebe, and the friend who runs into the murderer as she tries

to slip out the back—all of them do in fact have a right that is violated, namely, the

right of all humanity that others act according to their duties.

It is important to distinguish between two versions of the idea that duties are

²⁵ Id. at 350.
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owed to humanity at large. According to the first version, duties are owed to ev-

eryone as opposed to anyone in particular. This is essentially Andrews’s conception

of negligence. Care isn’t owed to anyone in particular, but instead to society at

large. Thus, Andrews contrasts negligence with violations of duties owed only to

certain people, such as duties to invitees onto a property or to the farmers pro-

tected by an ordinance. This way of thinking of a duty as owed to humanity at

large essentially involves denying that the duty has ‘relational’ or ‘bipolar’ charac-

ter. While it is plausible that some obligations lack this character—what Andrews

believes regarding the duties of due care—it is substantially less plausible to say

that all duties are owed to the world at large in this way. To think that all duties are

owed to humanity at large in this sense would be to deny that there are duties owed

to individuals. It would entirely deny the relational character of obligation.

There is, however, a second version of the idea that duties are owed to humanity

at large, which I will call the moral pact thesis. The idea behind the moral pact

thesis is that, in addition to owing duties to primary rightholders, each person also

owes it to everyone else not to act wrongly. We owe it to everyone else to act

morally because morality is, roughly speaking, a pact between all members of the

moral community. Thus, when I act contrary to duty, I violate a social compact

at the same time. By way of analogy, it is a bit like the student who agrees to an

honor code: when he cheats, he not only violates his obligation not to cheat but

also breaks his word andwrongs the school community. This thesis would explain

the cases of third-party wronging while retaining the correlation thesis’s insistence

that all wrongs have a correlated right. The correlated right in these cases is the
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right of all persons to expect that others will conform to morality.

There is something correct in the spirit of this response. Whatmakes the third-

party wronging cases plausible is that, although the third parties are not the pri-

mary rightholders, acting morally seems to be something, in some sense, owed to

everyone. Although I partly agree with its sentiment, I think that the moral pact

thesis is incorrect.

The first hint of difficulty for the moral pact thesis is evident in the murderer-

at-the-door example itself. As I’ve noted, Kant believed that you owe a duty to

humanity in general even though you do not owe a duty to the murderer. This

seems to produce the wrong results. The reason it produces the wrong results, I

want to suggest, is that your obligation actually is dependent on the right of the

murderer. If someone has a right to a truthful answer, then you have a duty to

give one. And if he has no such right, then you have no such duty. This is what

we mean when we say that the obligation is owed to that person. But Kant’s thesis

partially severs this dependence. It turns out that we still have the duty, even if the

other person has no right, because humanity has a right.

This is the basic problem for the moral pact thesis: it is hard to understand how

the duty could be owed to the individual person and yet also to humanity in gen-

eral. A Kantian, I suspect, would say something like, “it is owed to humanity in

the particular other person,” but I don’t entirely see what that could mean. Is my

duty animated by the right of a particular person or by the compact with humanity

generally? My sense is that for rights to bemeaningful, then the correlative duties

must be animated by the particular person, and thus the supposed compact among
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everyone is playing an ancillary purpose at best.

There is a parallel here to the agreement to abide by an honor code. TheCollege

of William and Mary’s honor code, the oldest in the nation, states, “I pledge on

my honor not to lie, cheat, or steal, either in my academic or personal life.” The

famousBrighamYoungUniversity honor code leads offwith “BeHonest.” In terms

of shaping what one should and shouldn’t do, this is pointlessly redundant. The

student agrees not to lie, which is something he already had a duty not to do. In

this regard, thehonor codedoesn’t really create any additional rights orduties. The

agreement doesn’t create a new additional right against being lied to or cheated.²⁶

For parallel reasons, I want to suggest that themoral pact thesis is false insofar as

it purports to create an additional right of all to themoral conduct of each. I mean

to describe three interrelated ways to see this. First, there is what I will call the

doubling problem. The problem is that themoral pact seems to add a second duty

on top of the primary duty, which is at best redundant andmore likelymisleading.

To see the point, consider an example. Imagine that you promise me that you

will return my bike by Wednesday, and then you don’t. I had been planning to

take my bike over to visit my friend Sylvia and help her with some burdensome

physical labor she was planning forWednesday. I explain to Sylvia that I had been

planning to help her, but that I couldn’t make it as a result of your noncompliance.

Sylvia does all the work herself. If my argument regarding third parties is correct,

then you have wronged Sylvia. She might complain to you about your breached

²⁶ If a would-be murderer knocks on a BYU door, he could not say, “I know that I wouldn’t
normally have a right to be given a truthful answer, but as a fellow member of the honor code,
you have promised not to lie to me.”
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promise, and you might plausibly apologize and offer your own physical labor in

the future as compensation.

Themoral pact thesis would explain theway inwhich youwrong Sylvia in terms

of you and her sharing an agreement to act morally which you do not follow in

breaking your promise to me. So far, so good. The problem arises in that you

also share this moral pact with me. If there is any pact saying, “one should keep

one’s promises,” then surely I’m a party to it as well. So now you have broken two

agreements between you and me—one being the promise itself, the other being

themoral compact. But this seems bizarrely redundant. This is especially sowhen

weput it in terms of rights. Themoral pact thesis seems committed to the idea that

Sylvia has a right that I keepmy promise. But whatever right she has, I surely have

also. And this is entirely independent of my status as the primary rightholder.

The redundancy becomes downright pernicious if the two rights are thought

to be capable of coming apart. This is, I think, what really goes wrong in Kant’s

discussion of the murderer at the door. Kant seems to think that the murderer

has no right to be given a truthful answer and yet that the right of humanity in

general persists. This is what groundsKant’s rigid insistence that one tell the truth,

even to the murderer. But wouldn’t the murderer himself, as a fellow member of

humanity, also be wronged by your breach of the moral pact? Surely this is not

correct. Whatever duty is owed tohumanity in generalmust beparallelwith—and

parasitic on—a duty to the particular individual. But if the rights aren’t capable

of coming apart—if I have the general right always and only when I have themore

particular right—then it makes the redundancy all the more pronounced. My
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right seems to consist entirely in the particular duty you owe me as promisee; the

rest is superfluous.

A second problem concerns the applicability of claiming or demanding. Or-

dinarily, when you and I have an agreement that you will perform certain actions,

then I have a claim that exists prior to your performance. This gives me a certain

standing and makes possible certain practices—e.g., I can demand that my claim

be enforced, excuse you from your duty, transfer my claim on you to someone

else, and so on. Themoral pact thesis mistakenly grants this standing to third par-

ties. If, as the moral pact thesis would have it, everyone has essentially contracted

with each other to abide by morality, then this should entitle everyone to make

the claims and demands that are typical of rightholders.²⁷ Consider the example

above—Sylvia is wronged by your noncompliance with the promise made to me.

It would be odd, however, to think that Sylvia had any standing to demandor claim

your compliance beforehand. But themoral pact thesis implies otherwise: you are

entered into a pact with Sylvia that requires you to act morally, and she could thus

demand your compliance. She could have pointed out that she stood to be poten-

tially harmed by a failure to perform, but this is not the same thing as demanding

performance because you could prevent the harm in ways other than by fulfilling

the promise. But if Sylvia personally demanded that you keep your promise, she

would seem to arrogate to herself powers that she does not have—as though she

²⁷ In fact, one might see this as one of the important features of honor codes: they entitle
each student individually to demand compliance from every other student. I’m not sure that I
believe this to be the case. Even where there is an honor code, individually policing the conduct
of others seems beyondone’s rights. A student cannot really say to another, “youmade a promise
tome that youwould be academically honest.” The promisewasmade to the community at large,
and thus only the community at large can demand compliance.
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were entitled to morally police your conduct.²⁸

This problemblendswith a third problemconcerning remote third parties. Hu-

manity is a large universe of people. The agreement that is posited between you

and Sylvia by the moral pact thesis would also be shared between you and those

not affectedby yourpromise at all. As a result, the viewunder considerationwould

have to maintain that you wrong David Beckham in the same way that you wrong

Sylvia. Beckham would have the same basic complaint. Coupled with the previ-

ous problem, it would seem that Beckham would have a claim that you keep your

promise even though he has no real stake in the matter (and doesn’t even know

who you or I or Sylvia is). One could insist on saying that, but it would make

having a claim seem rather trivial. Insofar as the moral pact thesis is overly gener-

ous in doling out rights claims, it ends up demeaning their importance. What we

would like is an explanation of how persons affected by wrongdoing are not mere

bystanders. The moral pact thesis does not offer an answer to that.

As a result, I see no reason to think that each of us has a right against every other

person that he or she behave morally, and I reject the idea that the correlation be-

tween rights and wrongs can be maintained in this way.

We can, however, distinguish a different, third sense in which morality is owed

to humanity in general. The honor code analogy is again helpful here. If we think

of an honor code as a source of rights and duties, then I think it is largely a fruitless

exercise. Theduty to be honest andnot lie exists independently of the honor code,

²⁸ It might be thought that the problem here would be that Sylvia is assuming individually
the role of promisee when really that is the role of the moral community in general. But if this
is right, if the moral pact isn’t between individuals personally, then it’s not clear how it could
underwrite the thought that third parties can be wronged, individually, by immoral acts.
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and the code probably adds nothing. On the other hand, the honor code serves

an important purpose in formalizing the idea that the entire academic community

has a stake in these duties. It expresses the idea that everyone stands to be po-

tentially wronged by a violation.²⁹ This would be true regardless, I think, but the

honor code serves a symbolic purpose in making clear that certain censure from

the community can be expected upon breach of one’s duties.

Plutarch attributes to Solon, the great lawgiver, the following description of

what city is best to live in: “That city in which those who are not wronged, no less

than those who are wronged, exert themselves to punish the wrongdoers” (1914,

p.455). Thehonor code, in a sense, does precisely this. It is a recognition that each

person is potentially accountable to everyone for any bad act.

This constitutes a sense in which our moral duties are owed to everyone: ev-

eryone is potentially among those who could be wronged by violating them. This

fact—that everyone is potentially among those wronged—is a corollary of the

principle that one’s accountability for an immoral action can spread indefinitely

and unpredictably. And, in this sense, it is true that we owe our moral duties to

everyone. But this sense of being owed aduty isn’t the sense inwhich a rightholder

is owed a duty. One could, of course, say that everybody has a right, but this would

be merely linguistic, a placeholder for the idea that everybody potentially stands

to be wronged. I believe that being a rightholder amounts to more than this.

Tomaintain this view,wemust accept that rights andwrongingswill comeapart.

²⁹ Assuming, that is, that the honor code is viewed as a mutual agreement by members of the
community with one another. In the film The Social Network, Larry Summers glibly rejects this
interpretation, stating “You enter into a code of ethics with the university, not with each other.”
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They will come apart because the violation of a right can spread its consequences

to third parties who will then be wronged by that violation. And thus there will

be two distinct ways we can morally relate to each other: as one who ex ante has a

right that another perform (or refrain from performing) an action and as one who

ex post is wronged by another’s action (or inaction).
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You shall not wrong one another.
Leviticus 25:17

Do not wrong anyone (neminem laede) even if, to avoid do-
ing so, you should have to stop associating with others and
shun all society.

Kant

Do not commit a wrong now through the ignorance and
thoughtlessness of youth that will gnaw at you for the rest
of your life through the remorse of conscience and the bitter
pangs that pleasure leaves behind in ourminds as it flees from
sight.

Erasmus

5
AnArgument fromNormativity

It is a familiar thought that one ought not commit a wrong against another

person. This thought can easily be taken to imply that, when an action (or omis-

sion) would wrong another person, that fact counts as a reason—perhaps even a

decisive reason—against the action (or omission). In this way, it is easy to think

that the fact that something would constitute a wrong against another person can
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explain why one ought not do it.

For some philosophers, in fact, this thought goes to the essence of morality.

Schopenhauer, for example, believed that we come to experience morality by ex-

periencing what it is to wrong another person, extending our will so far that it

interferes with the other person’s. “[T]he concept of wrong is the original and

positive, and the concept of right, which is opposed to it, is the derivative and neg-

ative” (1907, p.437). On a slightly different note, Elizabeth Anscombe suggests

that wronging can explain the wrongness of some actions: “What is wrong about

an act that is wrong may be just this, that it is a wrong” (1990, p.152.). More re-

cently, StephenDarwall has argued that, whenwe appreciate how an action would

openus to themoral complaint of another person, we appreciate themoral reasons

against that action. He writes, “When…a free and rational deliberating agent ac-

knowledges shewouldbe toblame fordoing something, she therebyacknowledges

conclusive reasons not to do it and, in a sense, holds herself accountable. This pic-

ture links accountability centrally to the reasons free and rational being have for

living by the moral law” (2009, p.113). These philosophers represent the appeal

of thinking that the fact that an action would wrong another—that it would give

another grounds to complain or hold one accountable—is an important aspect or

description of why one ought not perform that action.¹

¹ Although not committed to precisely this view, contractualism involves a quite similar
thought. Its core intuition is that we have a reason not to perform acts that cannot be justified to
others, i.e., that others could complain against. For example, Scanlon writes, “When I reflect on
the reasons that the wrongness of an action seems to supply not to do it, the best description of
this reason I can come up with has to do with the relation to others that such acts would put me
in: the sense that others could reasonably object to what I do.” (1998, p.155). One might read
this as saying that many of our obligations (what we owe to each other) spring from the fact that
to do otherwise would wrong someone.
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In this chapter, I argue that this is incorrect. More particularly, I argue that the

fact that an action will constitute a wrong to another provides little or no reason

against that action. Avoiding wronging is not, I think, generally something of nor-

mative significance. Put another way, wronging does not give rise to wrongness.²

This thesis shouldnotbe taken as some sort of radicalmoral skepticism. Myaim

is to argue that it is the rights of others, not thewrongs that wemight do them, that

have normative significance. That we owe a duty to another is a reason—is often

a decisive reason—to perform an action. But this reason, I will argue, is neither

provided by nor equivalent to the fact that another would be wronged. If this is

correct, it reveals an important way in which rights and complaints are distinct—

rights are normative in a way that complaints are not.

It is worth pausing over what would be meant by the thought that potential

wrongings are normatively significant—that is, it is worth clarifying the motiva-

tion behind the view that I mean to oppose. I suggested in the previous paragraph

that doing one’s duty—as opposed to avoiding wronging anyone—is what is of

normative significance. The former provides reasons, not the latter. One might

be tempted, however, to say that I am drawing a distinction were there is none to

be drawn. Fulfilling one’s duty to X and avoiding wronging X aren’t two separate

² Just to be clear, my interest is in the phenomenon of wronging others, not merely acting
wrongly. When one does something that one ought not do, we might say that one acts wrongly.
To actwrongly is, in this sense, to transgress against duty generally. Butwhenwe act in such away
that a particular other person is entitled to complain against our action, then we have wronged
that other person. Tohavewronged another, in this sense, is notmerely to transgress against duty
generally, but to transgress against a particular person. In short, actingwrongly involves only one
person, whereaswronging requires two parties. These concepts are obviously related—when we
commit a wrong against another, we will generally have also acted wrongly. But for the purposes
ofmy argument, my focus will be onwronging. My argument is that potential wrongings are not
normatively significant.
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things, but the same thing looked at in differentways. If so, then the fact that doing

φ would wrong someone is a reason not do it—precisely the same reason that is

provided by the fact that you owe it to that person not to φ. The two relationships

are one and the same; they are flipsides of the same coin.³ And therefore aiming

to perform one’s duty just is aiming not to wrong anyone, as hoping for heads just

is hoping for not tails. In short, the view to be challenged is not that a potential

wronging would count as an additional reason against an action over and above

the other reasons thatmake an action wrong,⁴ but rather that a potential wronging

is normatively significant as part of—or as one way of describing—what counts

against an action in the first place. This suggests the appeal of the view: when we

say that some action would wrong another person, it is tempting to think that this

³This is importantly different from a similar sounding argument that Samuel Schefflermakes
about relationships of partiality:

A valuable relationship transforms the needs and desires of the participants into
reasons for each to act in behalf of the other in suitable contexts. At the same
time, it gives each of them reasons to form certain normative expectations of the
other, and to complain if these expectations are not met. In particular, it gives
each of them reason to expect that the other will act on his or her behalf in suit-
able contexts. These two sets of reasons—reasons for action on the one hand
and reasons to form normative expectations on the other—are two sides of the
same coin. They are constitutively linked and jointly generated by the relation-
ship between the participants. Insofar as we have a valuable relationship, I have
reasons to respond to your needs, desires, and interests, and insofar as those rea-
sons are compelling or decisive, you have complementary reasons to expect that
I will do so. (Scheffler, 2010, pp.53-54)

Scheffler’s claim is not that the fact that someonewould bewronged counts as a reason for action,
nor is it that the reason for acting and the reason that the other person is wronged are the same
reason. Rather, his claim is that there are two different sets of reasons that spring from the same
fundamental relationship. This claim is compatible with my argument.

⁴ I also think that this view would be false. The arguments in the chapter do, I think, count
against such a view, but I do not take it to be a very plausible candidate position to begin with.
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is a description of, or allusion to, the moral reasons against that action.⁵

In this chapter, I offer two types of arguments in response to this general line of

thought—onemetaphysical, the other practical. Section 5.1 argues, by way of two

analogies, that there is something conceptually mistaken about aiming to avoid

generating complaints in others—thatmoral deliberation is not like that. This dif-

ference suggests that directed duties and potential wrongings do not play the same

role for deliberating agents. This points to a qualitative difference between rights

and wrongings. Section 5.2 offers a more practical line of argument. There, I ar-

gue that whether one will commit a wrong does not track the question of what

one ought to do. I shall try to show that (a) there are cases in which an action

would make it the case that one has wronged another and yet one is not morally

required to avoid that action, and (b) there are cases in which the fact that an ac-

tionwouldwrong another provides no reason at all for not performing that action.

This points to a difference in extension between potential wrongings and moral

obligation. Section 5.3 attempts to provide some error theory about why it has so

often seemed as though the potential wrongs to others of our actions constitute

morally significant reasons and attempts to suggest what—if not the way that we

might wrong others—is doing the normative work in these cases.

⁵ This view should be contrasted with a weaker claim, which I do not dispute. It is plausi-
ble that, whenever one commits a wrong, onemust have acted wrongly somehow at some point.
Wrongness may still be a necessary ingredient in any wronging. Consider an analogy. It is prob-
ably true that one only gets lost if one has taken a wrong turn. But that does not mean that
following directions—making sure that one makes the correct turns—is the same as trying not
to get lost.
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5.1 TwoAnalogies

As a description of the phenomenology of moral deliberation, I think it is

not the case that one aims at avoidingwrongs or complaints. One does not—or at

least one should not—go through the world attempting to avoid wronging others.

The best way that I see to argue for this point is byway of analogy. Aiming to avoid

wrongs is a bit like a lawyer determining the right thing to do on the basis of what

is most likely to avoid liability. Or, similarly, it is a bit like the person who goes

through life trying to avoid having regrets. Even if such a mode of deliberation

had no differences in result, it would involve—to borrow a phrase—one thought

too many.

5.1.1 Legal liability

In a major study, a collection of major law-and-economics scholars studied how

jurors arrive at punitive damage awards (Sunstein et al., 2002). What they found

was that jurors behaved in a number of highly “puzzling” or “problematic” ways (a

result that surely did not disappoint ExxonMobil, which funded the study). One

of the results that the economists found puzzling was that jurors seemed to penal-

ize businesses that engaged in cost-benefit analysis (Viscusi, 2000). That is, jurors

awarded higher punitive damages when a business weighed the costs of potential

injuries or deaths in deciding to pursue a particular course of action than if the

business engaged in no such analysis. What was even more peculiar was that the

higher the cost that a business assigned to potential injuries or deaths, the higher
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the punitive damages jurors awarded. To the economists, this finding was highly

bizarre: themore safety-protective a business’s cost-benefit analysis was, themore

the business got punished.⁶

I have to admit that I’m sort of with the jurors on this one—it doesn’t seem that

crazy to me. If I were on a jury and a corporation anticipated being held liable

in a certain number of wrongful death suits, which it anticipated costing $5 mil-

lion dollars each, but determined that was not worth the cost of the added safety

feature to avoid those suits, then the first thing that I would want to do is hit that

corporationwithmore than$5million in damages. And Iwouldprobably bemore

lenient with a corporation that caused the same injuries in the same manner, but

was completely oblivious to the fact that it would face legal liability for it.

Why? The oblivious corporation would cause harms that the cost-benefit cor-

poration would avoid, and, in that sense, the oblivious corporation is objectively

more dangerous. So why would I—and apparently most real jurors—punish the

liability-anticipating corporation less?

I think the answer is that there is somethingmisguided about viewing one’s rea-

son for complying with the law as equivalent to one’s reason for avoiding legal lia-

bility. What the cost-benefit analysis does is treat the reason for avoiding wrong-

ful conduct as equivalent to the cost of legal liability. The economists viewed this

as perfectly natural. For them, the point of legal liability is to generate a reason

to avoid socially detrimental conduct without deterring socially advantageous be-

⁶ “This effect is exactly counter to expectations…Companies are consequently in the bizarre
position of increasing the potential damages award that the jury may levy the greater the weight
they place on consumer safety, as reflected in their internal value-of-life estimate.” (Viscusi, 2000,
p.125).
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havior. So deliberating about potential liability is the same as deliberating about

what one ought to do. The non-economists among us, however, seem to think

that there’s something wrong with this.

I want to harness this intuition. We appreciate that there is a difference between

aiming to fulfill one’s legal duties and aiming to avoid legal liability. Of course, one

difference is that actual (i.e. imposed) legal liabilitymay be less than our legal obli-

gations. Not all legal transgressions will be detected and penalized, so a focus on

avoiding actual legal penaltieswould clearly be different than a focus on complying

with one’s legal obligations. But I mean to be suggesting more than this. Even a

well-intentioned corporation that did not plan on avoiding deserved legal liability

would, I think, be focused on the wrong thing if it determined how to comply with

the law by considering what its liability would be. It is a mistake to equate one’s

reason to comply with the law with the reason one has for avoiding legal liability,

even liability in principle rather than liability in practice.

But, one might say, wrongful death suits are a loaded example. Isn’t it okay to

consider what speed is unlikely to get you a speeding ticket when you decide how

fast to go on the interstate? Perhaps. I suspect that this example turns on two

things. First, we may think that going 70 mph in a 65-mph zone isn’t really break-

ing the law—it’s complying with the conventional understanding of the law. In

thinking about what we are likely to be ticketed for, we may be thinking about

what the legal norm really demands.

Second, andmore importantly, in someminor regulatory offenses—like getting

a speeding or parking ticket—we may accept a view like the law-and-economics
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picture according to which the law is basically imposing a price or tax on certain

activities. In fact, these are the exceptions that prove the rule. In general, if one has

the same respect for the law as one has for speed limits, then one is doing some-

thing wrong. One should not assume the attitude that breaking the law is some-

thing for which one simply pays the price and moves on. It’s true that, if we do

break the law, there is nothing to do but pay the price and move on. Yet that does

not warrant a deliberative approach that views the law as assigning a price. Such

an approach conceives of the law’s normativity too indirectly.

The point is about the concepts being used in deliberation and not about the re-

sults. It might be the case that two people, each of whomplaces equivalent weight

on complying with the law or avoiding legal liability respectively, would end up

engaging in the same behavior. My hope, however, is that one has the sense that

the person aiming at complyingwith the law is reasoningmore correctly. She’s got

her deliberative eye trained on the right thing.

5.1.2 Regret

Above, I picked on economists and praised ordinary human preferences. To be

fair, I’ll flip things around now. Economist Richard Thaler studied people’s re-

sponses to the following example:

Mr. A is waiting in line at amovie theater. When he gets to the ticket
window he is told that as the 100,000th customer of the theater he
has just won $100. Mr. B is waiting in line at a different theater. The
man in front of him wins $1,000 for being the 1,000,000th customer
of the theater. Mr. B wins $150. Would you rather be Mr. A or Mr.
B? (1991, pp.15-16)
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WhatThaler finds, surprisingly, is that some people would prefer to beMr. A. The

reason, apparently, is that some people think that the additional $50 is not enough

to offset the regret of just missing out on $1,000.

This strikes me as kind of bizarre. Why does this seem irrational? One might

think that it’s becauseonehasnocontrol overwhereone stood in line. But this isn’t

literally true; one could have gotten in line one spot earlier if one had only avoided

dilly-dallying en route. Lack of control might bemeant in a different way, though.

One couldn’t control whether one stood in the winning spot in line because one

was unaware of the necessary facts. It seems irrational to regret which place one

assumed in line because one didn’t know in advance the significance it would have.

But it seems tome that this isn’t correct either. It actually seems rather common to

regret an action as a result of unforeseen (and even unforeseeable) consequences.

“I really regret not listening to my normal radio station yesterday—I heard that

they picked my name out of the phonebook and were prepared to give me a prize

if I had been listening and called in.” “Man, I wish that I’d gone last night—I never

would have guessed that David Beckhamwould crash a random Somerville house

party.” So I don’t think thatwhat’s irrational is thinking thatMr. Bwould feel regret

at missing out on the big prize.

Why, then, does it seem strange to say that one would prefer to be Mr. A? I

think the answer is that there seems to be something amiss about making a choice

simply to avoid regret. That is, what is mistaken is not the claim that Mr. B would

feel regret, but the claim that this fact counts as a reason not to want to be Mr. B.

Although the self-help industry urges us to “live a life without regrets,” there seems
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to be something misdirected about making a choice based on the aim of avoiding

regret. What seems strange about preferring to beMr. A is that, in considering the

reasons for one’s choice, one is considering not justwhich option ismore attractive

going forwardbut alsowhichoptionhas amore attractive history. Including regret

as a deliberative consideration in this way seems misdirected. That is, anticipated

regret doesn’t seem like a consideration thatmatters in the deliberative standpoint

when deciding what to do (in this case, be someone).⁷ The selection of Mr. A is

peculiar because the questionwas framed as a first-personal choice. If the question

had been “Which person do you think is likely to be more pleased?” it would not

seem nearly as strange to select Mr. A.⁸ But in the first-person question, “Which

person would you rather be?,” it seemsmore strange to include regret. I think this

is, in general, because deliberation ought to focus on what is best going forward,

not what will look best in a historical lens.

There are two clarifications of the claim that I mean to be making. First, the

claim that I want to make is about the mode of deliberation and not about the re-

sult. It may be that two people, one of whom aims simply to live a fulfilling life

and the other of whom aims to live a life without regrets, will end up living identi-

cal lives. My claim is that the latter person’s deliberation is nonetheless aimed at

the wrong thing. He will be involved in a conceptual confusion. He has surren-

dered the immediate deliberative question of what he ought to do for the specu-

⁷ I should note that these thoughts don’t seem to apply to ‘agent regret’ whatsoever. If Mr. A
gets $100 and Mr. B faultlessly kills a child and gets $150, I think most anyone would prefer to
be Mr. A. But this is a puzzle about the nature of agent regret.

⁸ I suspect that the minority who selected Mr. A for Thaler were simply interpreting the
question in this way. Of course, this isn’t unreasonable. The very form of the question “Which
person would you rather be?” is a bit hard to interpret.
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lative question of how his actions will appear when evaluated in retrospect. His

deliberation is, in a sense, viewed through an unnecessary additional lens or mir-

ror. And this redirected view seems in tension with the deliberative standpoint.

As Richard Moran has observed, “there remains the sense in which the stance of

agency is subject to different constraints from the stance of appraisal of oneself.”

(2001, pp.192-93)

Second, the point isn’t meant to be only about avoiding actual feelings of regret.

It might be that one could, for example, take a pill that would eliminate any actual

regret one might encounter. In such a situation, avoiding actual regret would ob-

viously diverge from avoiding regrettable activities. But my claim is that there is

something conceptuallymistaken even in aiming to avoid regrettable actions. The

regrettability of actions is, one might say, epiphenomenal. So even if one’s focus

is not on actual feelings of regret but on what would be regrettable, I think one has

something conceptually misaligned.

5.1.3 Wrongs

My claim is that viewing the potential complaint of, or wrong to, another person

as an important reason for action makes a parallel mistake to that illustrated by

the legal liability and regret examples. Even if seeking not to wrong others results

in the same behavior as seeking to fulfill one’s duties, it seems to be aiming at the

wrong thing.

More particularly, it seems to be aiming at a derivative consequence rather than

the normatively significant feature. It’s a bit like saying, “if you are playing poker,
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you shouldn’t have five aces in your hand.” This is true, because if youhave five aces

in your hand, then you are cheating, and you shouldn’t cheat. But the thing that

matters is not cheating, not the five aces per se. Similarly, if you have wronged

someone, then you have generally done something that you ought not to have

done. But the thing that matters is doing what one ought to do, not the wronging

per se. It is the obligation that is the bearer of the normative significance.

This sense that the concepts play different normative roles ismeant to challenge

the thought that obligations and potential wrongs are simply flipsides of the same

coin. Notice that one could say the same thing about complying with the law and

avoiding legal liability, or living a good life and avoiding regret. Each pairmight be

viewed in some ways as flipsides of the same coin. But they are still, I havemeant to

suggest, importantly distinct. Metaphysically, they are different things. And one

way to see how they are different things is to see that one is normatively guiding

and the other is not.

My central claim is that the same is true of our duties owed to others and the

potential wrongs that we may do them. From the deliberative perspective, one is

primary and theother is epiphenomenal. This difference innormative significance

suggests that the two are not simply different descriptions of the same idea. One

is normatively guiding and the other is not.

Admittedly, my argument in this section ismerely an argument by analogy. The

hope is that what feelsmistaken about deliberating based on legal liability or regret

will transfer by analogy to deliberating based on potential wrongs. But there is a

way inwhich the argument ismore thanmere analogy. This is because the concept
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ofwronging another is not simply analogous to the ideasof legal liability and regret,

but is often actually described in terms of these ideas. Consider the quotations

with which this chapter started. For the Bible and for Kant, the idea of wronging

another is verymuch bound upwith the idea of breaking a law. Erasmus describes

the reasons not to commit a wrong as bound up with avoiding a particular sort of

regret. So it’s not simply thatwronging canbe analogized to legal liability or regret,

but that it is often described in these very terms. In this sense, these analogies are

particularly tight.

5.2 Divergence in Practice

There is a more practical way to see this distinction. If our directed obli-

gations and the potential wrongs we might do are just flipsides of the same coin,

then they will not come apart. That is, there would not be cases in which a poten-

tial wrong exists without providing a reason for action. But I believe that wrongs

and reasons do come apart in precisely this way. I mean to highlight three ways

in which the presence of a potential wrong to another does not provide the sort of

reason that is associated with a moral duty owed to another. In these cases, con-

ceiving of the potential wrongs as normatively guiding is not only descriptively

mistaken but would also lead to the wrong results.

5.2.1 Potential wrong as not a decisive reason: subtracted options

First, I believe that there are cases in which the fact that another person will be

wronged if one does not perform an action does not entail a duty to perform that
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action. That is, there are cases in which there is no duty to avoid committing a

wrong.

Imagine that a friend asks to borrow your car the next day in order to get to a

doctor’s appointment in the big city. You live in a rural area where transportation

options are scarce, and this is a pretty natural request. She says that she can secure

other transportation, but she has to make her reservation within the next hour.

You aren’t doing anything the next day, so you promise her that she can borrow

your car for the day. Unfortunately, that evening, you find that your husband let

your neighbor Jimmy take the car that morning and the car is now out of the state.

You had forgotten that a few days back your husbandmentioned something about

there being a chance he would let Jimmy take the car for a couple days at some

point. So your promise to your friend was negligently given and she now has no

way to get to her doctor appointment. It occurs to you, however, that your hus-

band and you have been considering buying a second car anyway, and you have a

nice used pickup all lined up and financing ready to go. You were still mulling it

over. If you go to the lot tomorrow morning and buy the pickup, then you’ll have

it in time to lend it to your friend.

If you don’t buy the truck and your friend is unable to get to her doctor’s ap-

pointment, then it seems tome that youwill havewronged your friend. Itwouldn’t

be the sort of grave injustice that drives epic literature, but she would have cause

to feel aggrieved—she would have a complaint against you. It also seems to me

that you would avoid wronging your friend if you were to buy the pickup truck.

Nonetheless, it does not seem to me that you are under a moral obligation to buy
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the pickup truck. In other words, the fact that you will open yourself to a com-

plaint if you do not buy the truck does not mean that you are obligated to do so.

The potential wrong does not entail a duty.

One may be tempted to respond that it is not true that you will avoid wrong-

ing your friend if you buy the pickup. One might say that you have wronged

your friend at the very moment that you negligently promised. This is a tempt-

ing thought because that is, of course, the moment at which you did something

that you ought not to have done. And philosophers sometimes do insist that a

wrong is committed by any act that wrongly puts the interests of another at risk.⁹

This description strikes me as overly formalistic. First, it would imply that the

same wrong is committed regardless of whether the promise is fulfilled, or even

how it is fulfilled. Suppose that moments after promising your friend, your hus-

band calls you and tells you that he has lent the car out, which you promptly relay

to your friend, affording her ample time to reserve other transportation. Or sup-

pose that Jimmy gets back fromhis trip early. Or suppose that your husband never

even lent the car to Jimmy, but onlymentioned the possibility. The viewdescribed

would claim that in any of these cases the same wrong was committed. In a sense,

the view that the wrong inheres in the very moment of negligence amounts essen-

tially to a denial of the entire phenomenon of resultant moral luck.

Second, insisting that the wrong is already committed makes it hard to explain

what one would be doing in attempting to repair one’s negligence before any harm

isdone. I said that youdonothave aduty tobuy thepickup truck. But it does seem

⁹ See, e.g., Kumar (2003).

156



tome that your promise gives you some (however small) reason to buy the pickup

truck. Onebenefit youmight see inbuying thepickup truckwouldbe that itwould

allow you to fulfill your promise. But if one views oneself as having committed the

wrong at themoment of negligence, then one cannot straightforwardly explain the

fact that you might still see yourself as attempting to fulfill your promise. If the

wrong has already been committed, then what are you trying to do?

There are several possible responses, all problematic. One answerwould be that

your sense of obligation is not promissory but simply a form of the general obli-

gation to prevent harm to others when one can. But this doesn’t seem to capture

the way in which your promise figures into the deliberation. It would suggest that

youwould have the same reason to buy the pickup regardlesswhether your friend’s

need of a ride was due to your negligence or mere chance, whereas you see your-

self as moved in part by the fact of your promise. A second thought might be

that your efforts to make repair are an attempt to provide compensation for the

wrong you committed by negligently promising. But this wouldn’t explain why

one would aim to provide a vehicle as opposed to offer compensation in any other

way. A final answer would be that there are two wrongs—the wrong of giving the

promise negligently and the wrong of not fulfilling the promise. I think there is

something correct in this idea, as I shall discuss in amoment. But, as a way of pre-

serving the idea thatwrongs andduties go together, the idea is a nonstarter because

it leaves the initial puzzle intact: you could avoid the secondwrong by purchasing

the pickup and yet you are not obligated to do so. The general point is that, if one

thinks that the wrong is fully consummated at themoment of negligence, then it is
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hard to make sense of the fact that one might view oneself as attempting to avoid

the wrong by repairing the situation before the injury occurs.

So what is going on in this case? I think the example operates by removing

from the realm of possibilities the action that the promisee is entitled to demand.

Somewhat artificially, wemight think of there being three possible actions for you

when youmake the promise: (1) fail to fulfill the promise and wrong your friend,

(2) lend your friend the car, and (3) buy the pickup and fulfill the promise with

it. Again somewhat artificially, we might say that the promise gives your friend a

right to (2)—she is entitled to demand that. But then circumstances that you had

reason to foresee remove that possibility. All that is left is (1) and (3). Option

(3) is not something that your friend is entitled to demand of you as part of the

promise, but (1) will count as wronging her. You don’t have a duty to buy the

pickup because it is more than your friend has a right to under the promise, but if

you don’t do it then you will have wronged her. Were your friend’s right really a

right to [Not (1)], then the impossibility of option (2) should imply a right to (3).

But I think that it does not. And this suggests that not being wronged isn’t really

what the right amounts to.

5.2.2 Potential wrong as not a decisive reason: added options

Theprevious example works by subtracting an option. I think that something sim-

ilar can occur where possibilities are unexpectedly added. Imagine that you and

two friends decide to rent a sailboat for a day and take a spin around the harbor and

nearby islands. It’s a beautiful day, but the seas are definitely choppy and the boat
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is getting jostled a great deal. During your turn at the helm, one of your friends

is suddenly knocked overboard by a large wave. Startled, you very carelessly and

abruptly turn the boat, and the boom of the mainsail goes swinging across, catch-

ing your other friend in the chest and knocking him into thewater. Nowboth your

friends are in the water—one due to no fault of yours and the other due entirely

to your negligence. Both are relatively poor swimmers and look to be in equally

serious trouble. If you save one, you may not be able to save the other.

It seems to me that it is permissible to save either friend. You are not under a

duty to save the friend who is in the water due to your negligence. But if he suffers

injuries or drowns, then youwill havewronged him in away thatwould not be true

of the other friend.

Onemight think that actually youwouldwrongwhichever friendyoudon’t save,

and this is what makes either choice seems permissible. It is only because of your

negligence that you would have to save the second friend, and, as a result, if you

don’t save the first friend, it is because of your negligence also. Your negligence

wrongs the first friend by creating a dilemma where there otherwise wouldn’t be

one.

Whether or not this is correct, the example can be rejiggered to avert this. Sup-

pose, for example, that you had nothing onboard long enough to reach your over-

board friend. But, by sheer luck, when the second friend is knocked into the wa-

ter, it splashed a very long piece of driftwood onboard that can be used to save

either friend. In this case, it is not true that you would have been able to save the

first friend if you had not been negligent. Still, it seems permissible to save either
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friend.

This claim about permissibility is compatible with the thought that you do have

an additional reason to save the friend that you knocked into the water. What is

essential tomy argument is simply that you are not under a duty to save that friend,

even though he is the only one who stands to be wronged.

Still, it isworth commentingon the idea that your responsibility for his situation

gives you an additional reason. I see two ways of interpreting this thought. First,

one might think that one bears an extra reason to remedy those evils for which

one is causally responsible. This is the reason why we have a reason to care es-

pecially about those who are harmed by our actions, even our non-negligent ac-

tions.¹⁰ This responsibility for consequences of our actions is not the concern of

my argument. First, this doesn’t seem like the sort of thing that is owed to the

other person as amatter of right. It is true that I ought to care about those whom I

harm through no fault ofmy own, but this is not something that is owed to them in

the same way—it is not their right.¹¹ Second, one could reconstruct the example

such that both friends are caused to fall into the water by your actions, one negli-

gently and the other non-negligently. For example, suppose that instead of a wave,

the first friend falls into the water as a result of your non-negligent turn of the boat

to avoid a previously concealed rock. In this example, causal responsibility would

be symmetric, but the potential wrongings would be asymmetric.

¹⁰This phenomenon iswhat arises in the literature onmoral luck. SeeNagel (1979),Williams
(1981). Although obviously related, I do not see that question as directly bearing on my topic
for the reasons articulated in the text.

¹¹ Susan Wolf makes something like this point in describing “taking responsibility for one’s
actions and their consequences” as a “nameless virtue” (2001, p.13).
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A different interpretation of responsibility’s significance would be that one has

an additional reason not because one is causally responsible, but because one is

morally responsible. In this sense, one owes it to the friend who you knocked in

to save him, just as you owe it to someone you injure in a car accident to pay his

medical bills. One owes it to a victim as compensation or remedy for the wrong

committed. Perhaps preferential rescue can similarly be a form of compensation.

I see a few reasons to resist this thought. Tobeginwith, if rescue—let alonepref-

erential rescue—were a form of compensation, then it should reduce the amount

of other compensation owed. But it doesn’t. If a doctor imperils a patient through

malpractice but is able to recover, save the patient’s life, and limit the damage, the

doctor does not owe the patient less in compensation than she would if a different

doctor had been the one to do the saving. So acting to save the person that one has

imperiled doesn’t seem to count as a form of compensation. Put metaphorically,

when someone is imperiled, the question is about limiting one’smoral liability, not

about discharging it. Likewise, pulling your friend out of the water would not or-

dinarily be considered compensation for knocking him in. In part, this is because

one ought to rescue him, irrespective of whether one owes him compensation, and

doing one’s duty doesn’t seem like compensation.

I see little reason to think that the same act, when done in preference to another

similar act, should be viewed as compensation. For one thing, it would seem un-

fair to the dispreferred person, whose chance to be saved would be lost so that a

wrongdoer could make amends. And it would also seem unfair to the victim, who

would receive less (other) compensation due to the circumstances extrinsic to his
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or her relation to the wrongdoer. The malpracticing doctor still doesn’t owe any

less in compensation, I think, if she left other patients on the operating table in or-

der to save the one she imperiled. So it seems to me that compensating the friend

that you knocked into the water does not give you a reason to save him over the

other friend.¹² But, even if I am wrong about this and compensation provides a

reason to save the second friend, Imaintain that it is at least permissible to save the

other friend—the fact that you would do a wrong does not correlate with a duty.

Above, I criticized the view that the wrong inheres in the negligence itself. But

there is something correct about that view as an explanation of some cases, and the

sailboat example reinforces that. Once you have knocked the second friend into

the water, it seems like you have already wronged him. But I think it would be a

mistake to think that the wrong is already, so to speak, used up at the moment of

negligence—thatwhat happens next doesn’t affect thewrong committed. Youwill

have done him a much greater wrong if he drowns than if he simply gets a bruise

on the chest and some wet clothes.

What I want to suggest is that the rights violation inheres in the act of negligence,

but the wrong involves within it the subsequent consequences and harms.¹³ The

second friend’s right—what he was entitled to from you—was to have the boat

¹² This is not to deny that, in general, giving preference can be a form of compensation. Af-
firmative action arguably works in this way. But that is a matter of giving preference in awarding
positive benefits, not giving preference in performing one’s duties. Creditors who have been
wronged, for example, do not jump ahead of creditors with prior claims. And, despite the
common use of affirmative action in many domains, we do not see it in contexts where we ar-
guably owe the limited benefit to all possible recipients—medical triage, creditors rankings in
bankruptcy, welfare for basic-needs, etc.

¹³This explains, I believe, why reckless drivers who do not kill anyone face less legal liability as
thosewho commit reckless homicide. As discussed in the next chapter, wrongs involve elements,
such as the resulting harm, that are not part of the rights violation.
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not turned unexpectedly. You owed this to him. And, in this respect, you failed.

What wrong you have done him depends on what happens after this.

This explains why you do not have a duty to save the second friend, even though

your wrong will be greater if you do not. What he was owed has already passed.

He was entitled to your care in turning the ship. But he is not entitled to be saved

at the expense of the other friend. He does not have that right. So, even though

the wrong done will be greater if he is not saved, that is not something to which he

has any particular rights claim.

In this example, injuries first arise close to the moment of negligence. At the

time that the choice aboutwhomto save is presented, there is already awrong com-

mitted and only its magnitude is in question. But that is really only a contingent

feature of the example. Consider a point that Frances Kamm offers to illustrate

that the demands of rights are not simply captured by a requirement to minimize

one’s rights violations. “May I kill one person now to stop a threat I started yester-

day that will soon kill five people? I think not.” (2002, p.492). This seems correct.

If you have planted a time bomb that will kill five people, it is not permissible to

violate one person’s rights in order to prevent the bomb from going off and killing

the five. This is true, according toKamm, despite the fact that youwill violate fewer

people’s rights if you kill the one. But I think this is not precisely it. It seems tome

that you violate the rights of the five simply by placing the time bomb near them.

It’s true that the wrong (in Kamm’s locution, “the rights violation”) doesn’t really

occur until the bomb goes off, but that’s another matter. What the example really

shows is that you cannot violate one person’s rights in order to avoid wronging
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five others. And this is the point that I am trying to make: it is the rights that are

normatively guiding, not avoiding wrongs.

In both the time bomb and the sailboat examples, the presence of additional

considerations concerning othersmeans that something someonemight normally

be entitled to as a matter of right is no longer something that he or she can de-

mand. Consider the boat case. Your friend has a right that you not cause him

to be drowned. Normally, this right includes both a duty not to knock him in the

water and also a duty to pull him out if you do. (I don’t know that there is anything

at stake in whether we call these duties all part of the same right, or two separate

rights.) Your friend is entitled to both of these things from you. Normally, even

if you knock him in the water, your choices would be: (1) do nothing, or (2) pull

him out and avoid (further) wronging him. And from these, he is entitled to de-

mand that you choose (2) over (1). When the other friend ends up in thewater, it

makes the choice more complicated. Now there is a third option, (3) pull out the

other friend. And from this larger set, the second friend cannot demand that you

forego (3) in order to pursue (2). This is why you do not have a duty to save the

second friend—he is not entitled to that. Still, the presence of option (3) doesn’t

change the fact that youwill be (further) wronging the second friend if you do not

choose (2). Similarly, in the time bomb case, the five would normally be entitled

to you diffusing the bomb that you have set, but, when diffusing the bomb involves

killing someone else, then that is not something to which they are entitled.¹⁴

¹⁴ Notice that ordinarily it is not as though the right is simply used upwhen you set the bomb.
You owe it to them to see to it that the bomb does not go off. And this is more than simply the
general duty to prevent others from being harmed when possible. You would owe it to the five
to go to much further sacrifices in order to prevent the bomb from going off than an ordinary
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5.2.3 Potential wrong as no reason at all

In the examples considered thus far, I have argued that the potential wrong that

one might avert does not imply a duty. But that leaves open the possibility that

the potential wrong still counts as a reason in these cases. Your promise, you may

think, provides a reason for you to buy the pickup truck. And perhaps the way

in which you would wrong the friend who fell off the sailboat due to negligence

counts as a reason to save him, even if it is not so strong as to entail a duty to save

him. But I believe that there are examples in which not even this is the case.

Suppose that as a hobby you engage in recreational pyrotechnics. You enjoy

spending your Saturday afternoons settingoffvarious elaborate explosives andfire-

works. In fact, there’s a secluded plot of landwhere you andother local enthusiasts

often practice. This is legally permitted, and there are signs notifying people to be-

ware. There is, however, an obligation to broadcast a loudwarningmessage before

detonating any device. One day, you go out to the park and set up an elaborate

explosive display. The display is on a timer to allow you time to get safely away

from it. For some reason, today it slips yourmind to broadcast the warning signal.

After you have walked away and are looking back, you see that two local children

have approached the device. One is a local orphan girl who has no family and no

onewho cares for her. Theother is a boywith extremely loving parentswhowould

be absolutely heartbroken if he is injured or killed. You have enough time to get

one child away from the device, but probably not both.

In the previous chapter, I argued that a person can be wronged if one violates

bystander would.
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the rights of their loved ones. This, I think, is a case in point. An injury to the

second child would potentially involve wronging his parents as well as him. If you

save the orphan girl, you will wrong more people than if you save the little boy.

It seems tome, however, that not only does this fact not entail a duty to save the

little boy, but that it would be positively mistaken to treat this as a reason to save

the boy at all. There are evenly balanced reasons for saving each child, and the fact

that failing to save the little boy would also wrong some related parties does not

provide a tiebreaker. It is no reason at all.

One might think that this does not speak to something unique about wrongs.

One might see it, instead, as an example of the more general phenomenon that

it is mistaken to consider comparatively smaller claims to be tiebreakers between

significant rights claims. As Frances Kamm has pointed out, there seems to be

something perverse about deciding which person to save based on the tiebreaking

fact that you could cure some third party’s sore throat (2006, pp.61-63). So, one

might think, perhaps this case is like that one: In the face of the tie between the

major claim-rights of each child, theparents’ potential injury is “an irrelevant good”

relative to the lives at stake.

I think that this explanation is not correct for several reasons. First, bluntly, it

seems to me false to think that a parent’s grief is comparatively small, on par with

a sore throat. Kamm accepts that if a third party stands to lose his legs, then that

fact can serve as a tiebreaker. But I suspect that many parents would prefer to lose

their legs than their child. Second, one could easily retool the example to make

the parents’ stake have a different character. For example, suppose that you know
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that the little boy is scheduled to be a bone marrow donor for his father. This fact

augments the complexion of the wrong you will potentially find yourself having

done to the father. But it still seems perverse to consider this a tiebreaking reason.

What matters are those who have a right against you, and in this respect the two

sides are balanced.

Finally and most conceptually important, in the sore throat case, there isn’t the

same asymmetry between wrongs and reasons. What motivates the sore throat

case is the thought that the person suffering from the sore throat would not be

wronged if you don’t cure his or her sore throat—the person would have no com-

plaint.¹⁵ The sore throat isn’t a reason, but it also wouldn’t be a cause for com-

plaint. But, in the pyrotechnics case, the parents would be wronged, and yet the

wrong to them isn’t a reason.

Of course, all of these examples are artificial. Onemight be tempted to dismiss

them as outliers. But I think that, once one concedes that the wrong does not pro-

vide a reason in these cases, it becomes hard to see awrong as providing a reason in

themore ordinary cases. For example, if one accepts that the wrong to the parents

is not a reason in the pyrotechnics example, then consider the case in which only

the little boy is at risk (that is, suppose the orphan girl isn’t there at all). Given

that the potential wrong to the parents isn’t a reason in the first case, it’s hard to

¹⁵ Kamm says that the important question is, “Would the tiebreaker have a complaint for his
own sake, based on the seriousness of his own need, if he does not break the tie?” (2006, p.62).
One might think that the reason the parents don’t count as a tiebreaker is that their complaint
isn’t “for their own sake.” Although it is obviously hard or impossible to disentangle a parent’s
self-regarding and child-regarding concerns, it seems strange to think that t least part of a parent’s
interest in their child is “for their own sake.” Tangled as the question is, parenting surely isn’t pure
altruism. Second, the bone marrow amendment would eliminate this response.
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see why it would be in this case either. And if this is correct—if it is only the po-

tential wrongs to the actual rightholders that are normatively significant—then it

seems natural to conclude that it is the right that is doing the normative work.

I have been arguing that there are cases in which there is a potential wrong that

one could avoid and yet that does not entail a duty or even a reason to act. I will

close this section by noting that I also believe the opposite asymmetry is possible.

Onecanhave aduty that is owed toanotherpersonandyet thatotherpersonwould

not have a complaint if one fails to perform this duty. That phenomenon is the

subject of Chapter 7. I mention it here in order to be clear that the asymmetry

between wrongs and reasons runs both ways.

5.3 Drawing Attention to theOther

If the arguments I have made are correct (or in the right ballpark), then why

have somanyphilosophers thought that thepotentialwrong thatwemight commit

against another constitutes an important reason not to pursue an action — even

the essential moral reason? The answer, I think, is that focusing on the wrong that

one might commit is a way of drawing our attention to the other person. It is, so

to speak, a way of emphasizing the moral stakes.

In George Eliot’s Middlemarch, young Fred Vincy recklessly borrows money

that he is unable to repay. Of the episode, Eliot writes,

Curiously enough, his pain in the affair beforehand had consisted al-
most entirely in the sense that he must seem dishonorable and sink
in theopinionof theGarths: hehadnot occupiedhimselfwith the in-
convenience andpossible injury thathis breachmightoccasion them,
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for this exercise of the imagination on other people’s needs is not
common with hopeful young gentlemen. Indeed we are most of
us brought up in the notion that the highest motive for not doing a
wrong is something irrespective of the beings who would suffer the
wrong. (1873, p.88)

What focusing on potential wrongs does, to its credit, is ensure that the reasons

for obeyingmorality are not “something irrespective of the beings who would suf-

fer.” AsRichardMoranwrites of this very example, “FredVincy’s guilty conscious-

ness of himself blocks his attention to the actual object of his guilt: his actions and

the beings who suffered the wrong” (2001, p.192).

By suggesting that the potential wrong that one would commit is central to un-

derstanding the reasons and duties that morality generates, one draws attention to

the fact that moral obligations are often not just free-floating, but rather they are

owed to other persons. Emphasizing the wrong that one would do to another is a

way of shaking someone from a merely monadic conception of duty. It is a way of

exhorting someone to recognize the significance and character of moral duties.

But sometimes a statement that is evocative of the truth alongone axiswill sacri-

fice accuracy along another. Notice, for example, that the sorts of considerations

with which I began this paper can also serve an exhortative function. Someone

might, for example, say, “Don’t get us into any legal trouble on this,” withoutmean-

ing to imply that breaking the law is acceptable so long as it isn’t detected. The

person may mean simply, “Take care to obey the law.” The potential legal con-

sequences are referenced more as a way of evoking the significance of legal obli-

gations. Similarly, the self-help industry makes a fortune telling people to “live a

life without regrets,” and this has resonance because it evokes the significance of

169



making valuable choices and living a meaningful life. It is a feature of poetic de-

scription that sometimes the best way tomake a person feel the force of something

is not to describe the thing itself, but to describe some other connected thing. My

suggestion is that thinking of the potential wrong that one might do to another

as a reason for action has this sort of poetic truth to it. It draws our attention to

both the stakes and the source of our moral obligation. Seeing that our action

might wrong another person reminds us both that our moral compliance matters

to the life of someone else and further that this someone is the source of ourmoral

obligation—that morality is relational.

When I consider the wrong that I might commit, I am forced to consider the

personwhom Iwouldwrong. And this considerationwill often leadme to see that

the other person is a source of reasons for me. Other things can have this affect

as well. Above I argued that the wrong one would do to a child’s parents is not

actually a reason. But it is perfectly familiar to think of someone appealing to the

injury that onemight do to familymembers as away to encourage care. “Thinknot

only of the person you might hurt, but of the innocent family and the sorrow that

it will bring them.” What one does in saying this, I think, is not give an additional

reason for taking care, but rather evoke the importance of the existing reason. It

both says something about the importance of morality generally and it evokes the

fact that the potential victim is a real person. It is a bit like other evocative things

that one might say that have little direct significance. “Think of how innocent she

lookswhen she smiles.” “Think of all the birthdays that shewill never get to enjoy.”

I think it would be a mistake to characterize such statements as providing further
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reasons. They are simply ways of getting someone to see the reasons that he or she

already had. Similarly, viewing the wrong that one might commit as a reason has

this sort of poetic truth to it.

But this poetic truth shouldn’t be mistaken for literal truth. Although think-

ing about the wrong that we may do can serve to draw our attention to the duty

that we owe another, it is this duty and not the potential wrong that is normatively

significant.¹⁶

This point, I think, helps to clarify what it is to have a right—that is, what it is

to have a duty owed to you. It is to be a source of reasons—or, more strongly, a

duty—for someone else to act in a particular way. To be a rightholder is to de-

serve significance in someone else’s deliberation. One is not, however, the source

of these reasons because one can hold the other person accountable for their ac-

tions. That description gets the normative significance backwards. And this is an

important way in which wrongs and rights are distinct moral phenomena. One is

fundamentally normative, and the other is not.

¹⁶ In making this argument, I am implicitly rejecting a conception of reasons according to
which any evidence that something should be done counts as a reason in favor of doing it. This
reasons-as-evidence viewhas been defended recently by StephenKearns andDaniel Star (2008).
I believe that this view is false in large part because it would treat as reasons the sort of consid-
erations that I have been suggesting are epiphenomenal to normativity. For example, the fact
that I would regret an action will often be evidence that I shouldn’t do it. But it seems to me, as
I have said, that this is not a reason not to do it. The error theory that I am suggesting in this
section turns on the confusion betweenmere evidence and actual reason. A potential wrong can
be excellent evidence—the sort of evidence that can be powerfully motivating—but that does
not mean that it is actually normative significant.
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[T]he concept of compensation is ambiguous in the case of
contracts: expectation damages make the victim of a breach
whole by reference to a benchmark of performance, whereas
reliance damages make the victim whole by reference to the
position he would have occupied if no promise had been
made.

Louis Kaplow & Steven Shavell

6
AnArgument fromRemedies

Remedies aim to compensate the victim of a wrong. This is a founda-

tional principle of private law, and it is also a moral principle. We generally un-

derstand compensation in terms of returning what was previously taken, making

whole again. In both law and morality, we think that a wrong has been remedied

when the victim has been restored to his or her prior circumstances. This idea
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connects wrongs with rights in an important way. We think that what it takes to

remedy a wrong is a return of what was there ex ante—a restoration of the right

that was taken away.

In this chapter, Imean to challenge the straightforward understanding ofwhat it

means to remedy a wrong. I argue that the appropriate remedy for a wrong is not

determined only by the nature of the right that was taken away. Rather, the ap-

propriate remedy will depend on certain facts that are only present ex post—facts

about what resulted and about how the transgression is interpreted. These addi-

tional facts are important because, from the ex post perspective in which wrongs

arise, the idea of giving someone what was taken away is ambiguous.

Therough idea canbeglimpsed in thequotation fromKaplowandShavell (2009,

p.166). A promisee generally has a right that a promise be fulfilled. But thewrong

of breaking a promise is not necessarily measured by how much the promisee ex-

pected to gain. Sometimes, it will be better viewed in terms of injury resulting

from having been given a bad promise to begin with. Which of these alternatives

is appropriate will depend on context, and it may only be clear after the fact. So

we cannot straightforwardly say that the remedy is dictated by the right that was

violated.

I believe that this feature of remedies—that the appropriate remedy for a given

wrongmay depend onmore than the nature of the right that was violated—shows

that wrongs are qualitatively different from rights. In other chapters, I argue that

there can be wrongs without a corresponding right, i.e. that there is a difference

in extension between wrongs and rights. In this chapter, I am concerned with a
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qualitative difference between wrongs and rights. That is, I am arguing that, even

where there is a corresponding right, wrongs have a distinct character. Wrongs—

as viewed through the lens of what it would take to compensate for them—involve

factors beyond just the rights that were violated.

Blackstone wrote that, “[A]s all wrong may be considered as merely a priva-

tion of right, the one natural remedy for every species of wrong is being put in

possession of that right” (1769, Bk.3, Ch.8). I mean to use this same reasoning

in reverse—as modus tollens rather than modus ponens. If it is not true that every

wronghas the single natural remedyof returning the right in question, thenwrongs

cannot be considered merely the privation of a right. That is, the complexity of

remedies challenges the simple picture of wrongs as the mirror image of rights.

A central premiseof this reasoning—implied inbothBlackstone’s argument and

in my own—is that the remedy for a wrong reflects the nature of that wrong. That

is, the argument depends on the thought that remediesmirror thewrongs that they

remedy. I begin by defending this premise, whichmotivates the focus on remedies

in the remainder of the chapter. Once it is clear that remedies can provide a win-

dow into the nature of wrongs, I try to use this window to show how wrongs are

shaped by more than the right violated.

6.1 Remedies asWindows intoWrongs

This chapter starts from the premise that remedies reflect the nature of the

wrongs that they remedy. In one sense, this may be almost indisputable. Reme-

dies are remedies for something, and, as such, to know about a remedy is to know
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something about what is being remedied. A successful medical remedy tells us

something about the nature of a physical injury that it cures. Similarly, a legal or

moral remedy sheds light on the legal or moral injury that it cures.¹

One might try to distinguish two interpretations of this claim. According to

a weak interpretation, the fact that something is a remedy might merely provide

some evidence about the nature of what it remedies. For example, knowing that

ibuprofen makes the pain in my knee go away reveals something about the nature

of my knee injury. This is the weaker, evidential way in which a remedy can be

illuminating.

But a remedy might be illuminating in a stronger sense if it constitutes the very

thing that was lacking. If the remedy formy knee injury is surgically rebuilding the

anterior cruciate ligament, that directly reflects the problem, namely that the ante-

rior cruciate ligament was broken. In this case, the remedy isn’t merely evidence

about the problem. It is the opposite of the problem. The remedy reflects what

was in need of correction. That is, it reflects the character of the injury. Remedies

correspond with an injury much like negative space corresponds with a positive

shape. This strong correspondence derives from the fact that remedies are correc-

tive.

This distinction is a little misleading, though. Return to the ibuprofen for the

¹ In this context, John Goldberg (2006) usefully distinguishes between two different mean-
ings of “injury.” Goldberg argues that the law originally understood injuries as wrongs but that
an understanding of injuries as losses has arisen in modern times. The ambiguity that Goldberg
describes might suggest that one cannot safely assume that remedies reflect wrongs. But, in fact,
my methodology is generally consistent with Goldberg’s argument. Goldberg demonstrates the
shifting meanings of “injury” by, in part, demonstrating shifting judicial approaches to award-
ing remedies. That is, Goldberg’s argument, like mine, assumes that looking at remedies tells us
something about the conception of injury that is at work.
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pain in my knee. Ibuprofen is an anti-inflammatory and a pain-killer. The prob-

lem in my knee could simply be inflammation, as when I have tendonitis. If so,

then the ibuprofen remedy reflects the problem in the second, stronger sense. By

reducing inflammation, it answers the problem, namely too much inflammation.

On the other hand, ibuprofenmight only temporarily alleviate the pain inmy knee

without addressing the underlying problem. In such a case, the stronger form of

remedy-injury correspondencewould bemissing. But it would bemissing, I think,

precisely because in that case the ibuprofen isn’t actually a remedy. It’s a palliative.

The ibuprofen is a way of coping with or overcoming what’s wrong, but not a way

of correcting it. True remedies, I want to suggest, reflect the nature of the corre-

sponding injury in the strong sense.

Legal remedies have this same sort of strong correspondence with the injury

being remedied.² Suppose that I have a legal grievance withmy employer, and it is

determined that the appropriate remedy is sixweeks of back pay. This remedy is re-

vealing about the nature of the grievance. It illuminates what it was that needed to

be corrected. Once again, this illumination is based on the idea that legal remedies

are corrective.³ This idea is so intuitive that it seems almost built into the concept

² This argument might seem to place too much stock in the concept of remedy. In doing so,
it may seem to beg the question because we might wonder whether the legal ideas that we call
“remedies” are truly remedies in this sense. For example, Birks (2000) makes a plausible argu-
ment that the law would do well to replace talk of remedies with talk of secondary or remedial
rights. But Birks’s argument does not really challenge the idea that, whatever we call it, legal
recourse reflects the problem being addressed. That is, Birks is not challenging the corrective
function of private law, which is what my argument depends upon. In fact, Birks strongest ar-
gument is that the private law corrects things other than wrongs, and that talk of remedies can
obscure this point because “remedy” implies a wrong. Where private law is, in fact, addressing a
wrong, Birks seems to have little intrinsic objection to the talk of remedies.

³This correspondence with the underlying injury is not to say that remedies are always com-
plete. We often cannot fully remedy an injury. Physical injuries, for example, may be impossible
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of a remedy, and, in the law, it seems built into the adage that remedies seek to

make the victim whole again.⁴ If a different remedy had been appropriate, that

would show that the grievance with my employer was different. That is, it would

show that what was wrong was something different.

As long as this is true, we can use remedies as a window into the nature of

wrongs. Put another way, thinking about remedies will be a way to think about

the nature of wrongs. The remainder of this chapter is devoted to using this strat-

egy to think about the nature of wrongs. In particular, I mean to use the particular

remedial question posed by the case of Olwell v. Nye & Nisson⁵ to examine the

conceptual composition of a wrong.

Although the chapter focuses on a legal case andquestions about legal remedies,

I don’t think this is critical. The law simply provides a set of formal structures for

thinking about the nature of wrongs and compensation. The central question can

be viewed as essentially moral: Is the nature of a wrong—as viewed through what

it would take to compensate it—correlative to the right that was violated?

to undo. In such cases, all we can offer is compensation, hoping to offer an equivalent level of
well-being as a second-best alternative. The same, however, is true of medical remedies. A re-
placement joint, for example, may not fully restore its recipient. But it can provide the best func-
tional equivalent available. In both cases, the fact that the recipient is never truly made the same
as she was before does not mean that the response doesn’t count as a remedy. They are remedies
insofar as they are addressed to correcting the injury. They aspire to provide a restoration, even
if they only partially succeed.

⁴ In section 6.5 below, I will discuss views that do not accept this premise. For now, I am
describing the appeal.

⁵ 26 Wash. 2d 282, 173 P.2d 652 (1946).
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6.2 Restitution andCorrective Justice

6.2.1 Olwell v. Nye & Nisson

In 1940,Mr. E. L.Olwell sold his half interest in Puget Sound Egg Packers. As

part of the agreement, Olwell retained full ownership of an egg-washing machine.

Themachine was stored in a storage space adjacent to the company. In 1941, after

the outbreak ofWorldWar II, the companyhad themachine removed from storage

andput to use, without the knowledge or consent ofOlwell. Upondiscovering the

unauthorized use four years later in 1945, Olwell offered to sell themachine to the

company, but, after no agreement could be reached, he brought a legal action.

Olwell sought $25 per month, an amount aimed to recover the benefit that in-

ured to the company as a result of the unauthorized use. The theory behind this

legal action was that Olwell could “waive” his tort claim, and sue in “assumpsit”

or quasi-contract instead. The trial court accepted the remedy of disgorgement,

and issued an award for $10 per week that the machine was used. This amount

was calculated based on the wages for hand-washing that were avoided by using

the machine.

On appeal, the company contended that Olwell had “an adequate remedy in an

action at law for replevin or claim and delivery.” In other words, the company

contended that the appropriate remedy would be for them to give the machine

back to Olwell. As such, the company argued that a suit in quasi-contract was

inappropriate. Alternatively, the defendant company argued that if any damages

were to be awarded, they should be the rental value of the machine, rather than
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a disgorgement of benefits. According to this argument, the appropriate remedy

to Olwell would be the amount that he would have received from the use of the

machine.

The Supreme Court of Washington rejected these arguments and affirmed the

order for disgorgement. It focused on the fact that the plaintiff had the right to

chosehis claim. The logicof thedecision, therefore,was clear: (1)Plaintiff “hadan

election”; (2) “Having so elected, he is entitled to themeasure of restorationwhich

accompanies the remedy.” The Supreme Court did, however, modify the trial

court’s award insofar as it exceeded the amount requested. Olwell was awarded

the $25 permonth for which he had asked, not the $10 per week found by the trial

court.

Two aspects of the case are worth noting. First, there is a vast array of poten-

tial remedies. Consider the following options: (1) return of the machine, (2)

depreciation of the machine, (3) rental value of the machine, (4) the opportunity

cost of being unable to use the machine, (5) restitution in the form of money the

company saved through non-paid wages, and (6) restitution in the form of prof-

its earned, (7) nominal damages in symbolic recognition of the violation. Any of

these could plausibly be viewed as an appropriateway to respond to the company’s

nonconsentual use of the machine. But these various options are, at least in part,

in competition with one another. If the court were to award Olwell all of these

different remedies at once, he would clearly be overcompensated.

Second, in light of these options, the court essentially gave the plaintiff the abil-

ity to choose the remedy. This occurred in two forms. First, by allowing the
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plaintiff to decide what sort of claim to bring, the court allowed the plaintiff to

determine the correlative remedy. Second, by limiting the award to what was re-

quested, the court again gave primacy to the plaintiff ’s election in determining the

remedy.

6.2.2 Weinrib and Corrective Justice

According Ernest Weinrib, awarding the company’s profits did not conform with

corrective justice. In Weinrib’s view, corrective justice required that “the remedy

reflect the wrong and that the wrong consist in a breach of duty by the defendant

with respect to the plaintiff ’s right” (2001, p.20). That is, the remedy is taken to be

a direct reflection of the legal right—the two are flip sides of the same coin. Any

particular legal right creates an entitlement of one party with regard to another

party. When that right is violated, the legal remedy is to give to the wronged party

that to which they were entitled. Remedies are not ad hoc social instruments, but

rather are part of the conception of a rights relation between two parties. Thus,

the specific remedy must be “the notional equivalent at the remedial stage of the

right that has been wrongly infringed” (Weinrib, 2001, pp.4-5).

Weinrib views this conception of remedies as reflecting the right implicated as

essential tomaintaining “the idea of private law.” Private law, forWeinrib, uniquely

joins private individuals in bilateral right-duty pairs. Unlike, for example, criminal

law, which dictates general obligations to act in particularways,⁶ private law creates

obligations owed to another private person. Private law simultaneously creates an

⁶One might think of criminal legal obligations as owed either to the community at large or
to no one in particular. Either way, the contrast with private law should be clear.
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entitlement in one party and a correlative liability in another. And as such, the

contours of a private law right correlate with the contours of the opposing party’s

liability. The remedy is a reflection of a bilateral pairing between individuals.

With this conception of corrective justice, Weinrib argues that the Olwell rem-

edy was conceptually erroneous. Olwell’s legal entitlement was to the machine.

By using themachinewithout authorization, the company violated his entitlement

to the exclusive use of hismachine. The remedy should reflect the entitlement that

was violated. As a result,Weinrib argues, the appropriate remedy is the fairmarket

value of using the machine, i.e., the rental value.

By issuing disgorgement of benefits, Weinrib continues, the court assumes an

improper framework ofwhat it wouldmean tomake the plaintiffwhole. ForWein-

rib, the baseline comparison that was used was entirely confused: “Basing the

damages in Olwell on the cost of hand-washing the eggs implies that the defen-

dant was under an obligation to the plaintiff to wash the eggs by hand. This is

absurd.” (2001, p.20). For Weinrib, the disgorgement remedy would suggest that

Olwell had a right to the efficiency of using a machine over manual labor. But, of

course, he did not. As Weinrib puts it, “The plaintiff ’s only interest in the defen-

dant’s egg-washing operation is in the use of this particular machine, not in how

the defendant would have operated his business without it” (2001, p.20).

According toWeinrib, by awarding profits, theOlwell court has stepped outside

the bounds of private law. The disgorgement serves extrinsic social purposes: de-

terrence and revocation of unjustly acquired gains. But these social purposes are

not within the scope of private law. Even if the defendant should be stripped of its
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profits, the plaintiff is not the one entitled to them.

Instead, damages should reflect the rights between the parties. In his words,

“Restitutionary damages, like other remedies in private law, must correct the in-

justice that the defendant did to the plaintiff. Such damages accordingly must

correspond to the elements constitutive of the juridical relationship between the

parties” (2001, pp.20-21). In otherwords,Weinrib’s problemwith theOlwelldeci-

sionwas that it wasn’t responding to thewrong that was done. If it were correcting

the wrong, then it would have awarded the value of what was taken from the plain-

tiff by the defendant.

6.2.3 Ripstein and the Wrong of Use

Arthur Ripstein has not, as far as I know, written anything about the Olwell case

itself. But he has discussed, from a Kantian perspective, how we ought to think

about restitution damages. In Force and Freedom, he writes:

[S]ometimes a wrongwill be completed, and if it is, its effectsmust be
hindered in order to maintain the external freedom of the aggrieved
party… [I]f I manage to enlist you in support of my projects without
your consent, I must surrender to you any gains I make as a result. I
must do so because your right to set your own ends must be treated
as an embodiment of your freedom, and so given back to you. So, for
example, if you invite tourists to explore the caves under your land,
and lead them underground to the caves under mine, you must dis-
gorge any gain you received from the use of my caves, even if I could
not have capitalized on them onmy own, and even if, had we entered
into a contract, I likelywouldhave agreed to let youuse themonmore
favorable terms…Using another’s person or property without his or
her permission is never consistent with freedom for all. Because the
property exists for the benefit of its owner, the only way to redress

182



another’s use of it is to treat that use as though it were done solely for
that person’s benefit. (2009, pp.82-83)

In other words, the only way, in Ripstein’s view, to remedy an unauthorized use is

to give every benefit received from that use to the owner, as though the use were

performed for his or her sake.

The basis for Ripstein’s argument is that impeding an infringement of rights is

itself a way to protect the freedom that rights safeguard. For this reason, rights

are associated with an authorization to coerce. Coercion is authorized in such

cases because “it restricts a restriction on freedom” (Ripstein, 2009, p.55). He

believes that this same idea of impeding a restriction on freedomexplains remedial

action as well. He writes, “The idea of the hindrance of a hindrance has a second,

retrospective aspect to it as well. What is hindered in this case is not wrongful

action but its impact on the external freedom of others.” (2009, p.82). So the

remedial action, when a wrong has been committed, is focused on removing the

external impact of the wrong.

Where someone has used property without authorization, that person has ap-

propriated the object to serve his or her own purposes. Ripstein believes that the

way to remove the impact of this wrong is by treating the use as advancing the pur-

poses of the owner. Whatever is acquired by unauthorized usemust go back to the

owner. This is the retrospective response that most hinders the hindrance placed

on the owner’s freedom. And what this means, in practice, is that the user must

disgorge the gains obtained by the unauthorized use.
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I think that the contrast betweenWeinrib andRipstein is quite striking. It looks

like Ripstein is saying that justice requires the remedy that Weinrib is calling con-

ceptual error. This contrast is especially stark because Weinrib and Ripstein share

many of the same commitments—in particular, commitments to Kantianism and

to corrective justice. What are we to make of their very different conclusions?

There is some ambiguity in Ripstein’s position that might reveal that the differ-

ence is less than it would appear. As I understand him, Ripstein is advocating for

a disgorgement of profits. For him, whatever is done with unauthorized property

should be treated as being done on the owner’s behalf. So my sense is that, in the

Olwell case, Ripstein would have awarded the profits that the company made by

selling the eggs washed with Olwell’s machine. This is what Weinrib rejects. But

Ripsteinmight say that Olwell should receive only those profits attributable to the

use of his machine and that anything else would overcompensate him.⁷ This, I

suppose, would mean awarding Olwell whatever value was realized from the fact

that the eggs were washed rather than unwashed. This would treat the washing of

the eggs with the machine as though it were done solely for Olwell’s benefit, and

it would deprive the company of any gains from using the machine. This amount

might be hard to calculate in practice if there is not a robust market for unwashed

eggs, but no matter.

What is important for the present purposes is that , however it is interpreted,

Ripstein’s remedy would be conceptually quite different from two alternatives.

First, the value contrasts with Weinrib’s suggestion that Olwell receive the rental

⁷ I am indebted to Nick Sage for making this point to me.
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value of themachine. And second, it contrastswith disgorging the benefit received

by the company, namely not having to pay for hand-washing the eggs. In an effi-

cient market, all of these values might converge on one another, but this is essen-

tially irrelevant. For one thing, we need to know what remedy to award in the real

world, wheremarkets are not perfectly efficient. More importantly, this hypothet-

ical convergence does little to alleviate the conceptual difference betweenWeinrib

and Ripstein. Even if they could arrive at the same dollar amount, their rationales

would be discordant. This discord is, as I have said, especially noteworthy because

one would think that Weinrib and Ripstein’s views should be quite harmonious.

6.3 Remedies as Essentially Ex Post

I mean to argue that the appropriate remedy depends not only on the nature

of the right that was violated, but also on ex post features of the complaint and its

context. Thus, what we consider to be the nature of a given wrong, as shown by

what we believe to be appropriate compensation, involvesmore than simply the ex

ante character of the right that was violated. In what follows, I describe three ways

in which the remedy—and, with it, the character of the wrong itself—depends on

other, essentially ex post factors.

6.3.1 Dependence on Consequences for Degrees

The first point is rather simple. Whatever the conceptual basis for the remedy, the

actual remedy will still depend on how much damage is done within that frame-

work. If Weinrib is correct, then the Olwell remedy ought to have been the rental
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value of themachine. This amount could bemore or less, depending on facts about

the rental market. If, on the other hand, disgorgment of profits is correct, then the

remedy will depend on the amount of profits that was realized. In short, whatever

the framework, onemust still determine the extent of the remedy required. This re-

medial determination reflects a judgment about the extent of thewrong that needs

remedying.

These inquiries mark a clear qualitative difference in the structure of rights vi-

olations and wrongs. Wrongs come in degrees in a way that rights violations do

not. We can ask how badly was someone wronged? We want to know the extent or

the magnitude of the wrong. We naturally speak about one wrong being greater or

lesser than another. And this is true evenwhere the rights violation is held constant.

For any given right, a violation either occurs or does not occur. But the resulting

wrong is not binary in this way; its can come in different degrees. If one believes

that wrongs are conceptually equivalent to right violations, then such calculations

and comparisons should be a puzzle. If the two are conceptual analogs, then why

does one come in degrees in a way that the other not?

Someone who considers rights violations and wrongs to be essentially equiva-

lent might attempt to deny this qualitative difference by refuting one side of the

disanalogy or the other—that is, either by rejecting the binary nature of right vi-

olations or by rejecting that wrongs come in degrees. Adopting the first of these

approaches, someone might point out that the degrees in wrongs may be, in part,

based on the importance of the right thatwas violated. That is, wrongsmay be con-

sidered greater because they are violations of rights that are more highly valued or
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more fundamental. (Notably, even here, it is still awkward to speak of a “worse

rights violation.”)

While it is very plausible that wrongs can be greater based of the type of right

that was violated, I find it implausible to say that this can account for all differences

in degrees that wrongs come in. Even when the exact same right is violated, the

wrong will be greater if greater damage has been inflicted. This is the familiar phe-

nomenon of resultant moral luck.⁸ One person might appropriate a machine that

would only have sat in a warehouse otherwise; another person might appropriate

a machine that, as things turn out, later became desperately needed by its owner.

The latter person has violated the same right, and yet he has committed a greater

wrong, as reflected in the greater remedy that is owed. The right itself doesn’t tell

us the full nature of the wrong. The consequences, which are known only ex post,

also shape the nature of the wrong.

Taking the opposite tack, it might be argued that, in fact, wrongs are binary like

rights violations. According to this argument, our talk ofwrongs coming indegrees

is actually just a confusion. It is injuries—the harms that result fromwrongs—that

come in degrees, not the wrongs themselves. Someone either is or is not wronged,

and then the remedy seeks to address the harms that resulted. The remedy isn’t a

remedying the wrong.

The troublewith this reaction is that it disconnectswrongs fromremedies—and

⁸ As Nagel describes it: “If someone has had too much to drink and his car swerves on to
the sidewalk, he can count himself morally lucky if there are no pedestrians in its path. If there
were, hewould be to blame for their deaths, andwould probably be prosecuted formanslaughter.
But if he hurts no one, although his recklessness is exactly the same, he is guilty of a far less series
legal offense andwill certainly reproach himself and be reproached by othersmuch less severely.”
(1979, p.29).
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from our other moral practices and experiences. This reaction is a form of what I

have elsewhere called the placeholder response. Wrongs are simply stipulated to

be the placeholders where rights are violated. We can use the term in this way if we

so choose, but we are still left with something unaccounted for. There is something

else that is what we are trying to remedy (andwhat we blame, resent, apologize for,

forgive, and so on).⁹ My interest is this something, whether we call it the wrong

or not. And this something seems to come in degrees, whichmakes it qualitatively

different from rights violations.

6.3.2 Dependence on Consequences for the Form of the Remedy

The previous section argued that there is a qualitative difference in the internal

structure of rights violations andwrongs insofar as wrongs come in degrees, which

are dictated in part by the consequences ex post. That argument, however, is com-

patible with the corrective justice view that the nature of rights dictate the form

that remedies should take. In this section, I mean to call this view into question as

well.

As witnessed already, there is not always consensus about what remedy is ap-

propriate as a matter of corrective justice. Insofar as Weinrib and Ripstein and the

Olwell court all offer contradictory views about the appropriate remedy in the Ol-

⁹This something else can’t just be injury in the purely descriptive sense of harm or loss. Many
losses or harms are not actionable at law and are not wrongs morally speaking either. Onemight
say that we are remedying wrongful losses. But this only begs the question. As Weinrib (2012,
pp.121-23) points out, this phrase can be understood in two different senses. If onemeans losses
that resulted from wrongful acts, then the moral significance of this category must be explained.
If one means wrongful loss in Weinrib’s normative sense, then it starts to look like the rights
violation.
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well case, one might wonder which of them is correct as a matter of corrective jus-

tice. The reader alreadymay have an intuitive opinion on this question. Onemight

findWeinrib’s approach tooweak insofar as the company is forced to pay onlywhat

it would have paid if it had obtained permission, essentially ignoring the fact that

it did not have permission. Or one might be inclined to think Ripstein’s approach

too punitive insofar as it would transfer the company’s hard-earned profits, giving

Mr. Olwell an undeserved windfall.¹⁰

Regardless of which reaction one has to the Olwell case, I want to suggest that

that reaction will not be consistent across all cases. Sometimes the rental value

is too weak, and sometimes disgorging profits is too strong. If this is true, then

conceptual analysis of the right will not provide us with an appropriate remedy a

priori. Wrongs include an extra element, not present ex ante in the right that was

violated.

Consider two ends of the spectrum. First, imagine that, instead of a piece of

heavy-duty, labor-saving equipment, the wrongfully used item had been merely a

pencil, used to write out the business plan. No one would seriously think that,

because of this wrongful usage, Olwell should be entitled to all the profits that re-

sulted from that business plan.

At the other end of the spectrum, imagine that Olwell had owned a magical

goose thatwould veryoccasionally lay goldeneggswhen itwas caressed.¹¹ Imagine

¹⁰ In what follows, I will focus on Weinrib and Ripstein’s preferred remedies. I do this for
simplicity, but it should not be forgotten that the court’s actual remedy is a third option, sharing
some similarities to each of the others.

¹¹ If this example is too fanciful, the reader can substitute a lottery ticket or a copyright in the
argument that follows. What is important is that the property’s value is uncertain ex ante such
that its actual value when put to use may significantly exceed the rental value.
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that the gooseonly produced eggs rarely and at random,making the expected value

of the goose on any given day quite low. If Olwell’s magic goose were taken from

him for an hour, during which time it laid a large golden egg for the thief, it would

be odd to say that he is only entitled to an hour’s rental value of his goose.

What varies across these examples is the relative contribution of the wrongfully

appropriated item and the appropriator’s efforts. In the first case, the business did

all of thework, and the pencil did not really contribute to the profits. In the second

case, it is reversed. Thegoose is the source of the profits, and the thief did not really

contribute.

This contrastmight suggest a principle: eachparty should receive the equivalent

of what he or she put in. As appealing as it sounds, this suggestion ignores the fact

that the inputs combine to create something new. We cannot reverse time, and

we cannot say precisely the effect that various forces had in getting us to where we

are. What we have ex post cannot be cleanly resolved into parts that represent the

separate contributions of each ex ante input.

Consider theOlwell case. The company’s labor combineswithOlwell’smachine

to produce revenue. Insofar as the venture was worthwhile, the revenues will be

more than sum of the value of the inputs. So we cannot simply give the value of

the machine’s use back to Olwell and the value of the labor back to the company,

because there will still be more left over—what was created by the productive ac-

tivity.

We might think that the surplus can also be distributed based on the relative

inputs, either proportionately or entirely to the larger contributor. Thus the pen-
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cil owner would get little or none, whereas the goose owner would get most or all.

Something like this seems to track our intuitions: Ifwhatwaswrongfully takenwas

the less significant input, then all one gets is the rental value; but if it was themore

important input, then one gets the profits. If this were correct, then, although nei-

therWeinrib’s nor Ripstein’s approachwould be correct across the board, we could

say ex antewhat the rightholder should receive from thewrongful appropriation of

his or her property. The nature of the right plus facts about its relative significance

would tell us the appropriate remedy. The pencil owner would get only the rental

value, whereas the goose owner would get the profits.

But even this principle is inadequate. Suppose that the goose was stolen, but it

did not lay an egg. Should the owner receive any compensation if he sues? Most

peoplewould think that he should. His rightswere violated, andhedeserves some-

thing representing the fact that hewas dispossessed of his property. He should not

be denied any remedy just because the thief didn’t profit from his crime. If a rem-

edy is appropriate, then the natural candidate would be the rental value.

If the goose owner should get the benefits if there are some but should get a dif-

ferent remedy if there was no benefit produced, then it seems that the appropriate

remedy for the goose owner cannot be determined ex ante. It depends on what

the appropriation of the goose yielded. If it was fruitful, then the owner is entitled

to those fruits. If not, then the owner is entitled to the rental value. One might

think something similar about the Olwell case as well: If the company made a for-

tune by stealing his machine, perhaps he should get a share of that fortune. But

if the venture was a complete failure, that shouldn’t prevent him from getting any
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compensation.

It might look like there is still an ex ante principle here: the goose owner gets

either the profits or the rental value, whichever is greater. Although we might say

this ex ante, it is not a principle that determines the remedy based only on what is

present ex ante. Even if we fully understand the rights involved, we do not know ex

ante what will appropriately compensate a violation of that right. In this sense, the

content of the wrong depends on something other than the content of the right.

In this way, wrongs are qualitatively different than rights.

6.3.3 Dependence on How the Grievance is Framed

Above, I attempted to show that the appropriate remedy is not given ex ante be-

cause it depends onwhat results. In somecontexts at least, the plaintiffwould seem

to be owed either the profits or the rental value of the property, whichever turns

out to be greater. But even this description, I believe, ignores an important way

in which the appropriate remedy depends on something ex post. In this section,

I mean to point out another way in which the remedial question is dependent on

the ex post context: it depends on how the plaintiff frames his or her complaint.

Normally, if one has a choice between two amounts of money, one will choose

the greater sum. So, where a plaintiff can seek either profits or rental value, we

can normally expect the plaintiff to seek the greater amount. But the appropriate

remedy isn’t actually dependent on which amount turns out to be greater. Rather,

it depends on what remedy the plaintiff requests, which in turn depends on how

the plaintiff frames his or her complaint.
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This point is clearest when the possible remedies are not both fungible, mon-

etary values. Imagine that an employer makes an employee work extra hours on

a project outside the scope of the employment contract. The employee comes up

with an innovative idea, which the employer promptly patents.

We can imagine the employee seeking either compensation for his uncompen-

sated hours of labor or seeking ownership of the patent. These represent different

forms of complaint against the employer. One is a complaint that one didn’t get

paid; the other is a complaint that one’s ideawas stolen. The same set of facts could

be basis for either grievance. It depends on how the employee perceives or frames

the wrong.

In this sense, the appropriate remedy depends on the choice of the employee,

which need not correspond with greater economic value. The employee might

elect to seek lost pay rather than the patent itself, even if that is worth more. Per-

haps he does not want to jeopardize his employment relationship with the com-

pany. Or perhaps he is not interested in having to license and police the patent

himself. On the other hand, an employee might seek the patent, even where its

market value was less than the wages would amount to, if he was particularly at-

tached to its being his idea.

What these possibilities show is that a plaintiff doesn’t simply receive (if suc-

cessful) whichever remedy is greater. He receives the remedy that he elects to

seek. Put another way, the appropriate remedy depends on how the complaining

party frames the complaint. The remedy, that is, depends in part on how the vic-

tim perceives the injury. This is necessarily determined ex post. Wemay be able to

193



speculate ex ante about how some action is likely to be regarded—what the com-

plaint will probably look like—but it is the way that it is actually regarded—what

the complaint actually is—that matters. This is a third way in which the remedial

question depends on something ex post, not simply on the nature of the right ex

ante.

Corrective justice theorists—Weinrib chief among them—rightly criticizenon-

corrective accounts of tort law for not capturing the character of private law that

involves doing justice between the parties.¹² They claim that one cannot under-

stand the privateness of private law without appreciating the bipolarity of correc-

tive justice. I think that there is much to be said for this criticism.

But it is not true that non-corrective views have no conception of private law.

As onewriter puts the point, “[p]rivate law is structured as a drama between plain-

tiff and defendant” (Dagan, 1999, p.147). What makes private law private, in such

view, is the structural fact that it adjudicates complaints of one party against an-

other party. Thedistinctive character of private law comes from the structure of re-

lyingonprivate complaints. Inprivate lawsuit, onepartymakes a complaint against

another. This is, in a sense, an assertion that “you have done me wrong.” The de-

fendant, then, is put in a position of responding to this complaint. Private law

doesn’t actually respond to rights violations per se, but rather to the complaints

that wemake against one another. In this way, private law is about the relationship

¹² For example, Weinrib writes, “Presenting corrective justice as a quantitative equality cap-
tures the basic feature of private law: a particular plaintiff sues a particular defendant. Unjust
gain and loss are not mutually independent changes in the parties’ holdings; if they were, the
loss and the gain could be restores by two independent operations. But because the plaintiff has
lost what the defendant has gained, a single liability links the particular personwho gained to the
particular person who lost.” (1995, p.63).
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between the parties not just in its content, asWeinrib would have it, but also in its

structure.

This is where Weinrib’s account of the Olwell case goes awry. Weinrib suggests

that the only question for the court concerned the nature of the right that was vi-

olated. But more immediately, the appropriate question concerned whether Ol-

well’s complaint was a successful one. Olwell’s complaint, put simply, was as fol-

lows: “You wrongfully stole the benefits of my machine—you owe them back to

me.” Onemight say, in this sense, that he addressed a complaint more in the spirit

recommended by Ripstein.¹³ As the court notes, he might have made a different

complaint. For example, he might have said essentially, “You stole the use my

machine—you oweme the cost of using it,” which would have been the complaint

Weinrib imagines. But the former, not the latter, is the complaint that he elected

to make in light of the facts available ex post. In a different context, he might have

made the latter complaint rather than the former.

The question, then, is whether the egg company can rebut the complaint that

is made against it. Put simply, the question is whether the company can respond,

“No, these benefits are rightly ours.” This responsewears its difficulty on its sleeve.

The company cannot make this claim; from their mouth it is implausible. The

court’s opinionmakes precisely this point: “However plausible, the appellant can-

not be heard to say that his wrongful invasion of the respondent’s property right to

exclusive use is not a loss compensable in law.”¹⁴

¹³ This statement must be qualified. Although Mr. Olwell sought disgorgment, as Ripstein
thinks appropriate, he did not seek disgorgement of profits.

¹⁴ 26 Wash.2d at 286 (emphasis added).
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The Olwell decision is also attentive to the complaint-based character of private

law—to how the parties framed the dispute—in another way. Mr. Olwell could

not be given more than he sought. Olwell’s complaint was essentially “you owe

me $900.” It was therefore judged to be an error for the trial court to say, “He’s

right, you owe him $1,560.” The court was limited by how the parties frame the

dispute.

The structural dependence on how the parties litigate the dispute—that is, on

how the grievance between the parties is framed and rebutted—is an important

way in which the remedial question is not just transparent back to the right that

was violated. It is based on that distinctive feature of private law as involving with

one party addressing another party. These addresses are necessarily made ex post.

And they demonstrate an important way in which remedies, and the wrongs that

they remedy, are necessarily ex post.

The fact that private law turns on how parties actually make and respond to

a complaint might be taken to show that wrongs and remedies come apart after

all.¹⁵ And, in part, it does. Whether one has been wronged does not depend on

one’s choice to make a complaint. One is wronged irrespective of whether one

complains against the wronging party. One might even be wronged without even

knowing about it.

My claim, however, is that one is wronged when, in some sense, one has a com-

plaint, i.e., when one could complain. This can be the case, I believe, even where

one is not disposed to raise the complaint orwhereone is altogether unawareof the

¹⁵ I am indebted to Gina Schouten for pressing me on this point.
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complaint that one has. Recall the analogy with medical remedies. We, of course,

do not think that one has an ailment only when one is attempting to treat some-

thing. But it is the case that to have an ailment is for there to be something that one

could, in theory, seek to remedy. In the same way, legal remedies reflect wrongs,

not in the sense that wrongs only exist where we recognize a legal remedy but in

the sense that wrongs exist where one could, in theory, seek a remedy.

My argument in this section has aimed to suggest that the nature of one’s com-

plaint depends, in part, on one’s framing of the issue. And, in this way, I believe

that the wrong suffered depends on facts about how the wronged party does or

would view the issue. For example, the wrong done to the employee whose work

has been taken without compensation depends on how he would view the issue.

This thought is compatible with the idea that he is wronged even if he is not dis-

posed to make any complaint or is not even aware of the transgression. But it is

not compatible with the idea that wrongs correspond simply with the ex ante right

that was violated.

6.3.4 Summing Up: The Unavoidable Ambiguity in Compensation

We typically think that compensationmeans giving back to a wronged party what-

ever was taken from him or her. We speak of making someone whole. In this

picture, the wrong is the void that must be filled. It is as though a piece of a puzzle

has been removed and just needs to be put back in. What to put back is the same

thing that was there before it was removed.

But matters are not quite that simple. Things look different at one time than
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they do at another; events change things. Repairing a puzzle is not straightforward

when the pieces can merge and morph. One is not just trying to return whatever

was there before. Instead, repair must involve something new, which is based both

on what was there before and on how things look now.

Wrongs have this character. They may arise from the fact that a right has been

taken from us, but their shape is not determined only by the shape of the right

that was taken. It also depends on the context ex post. That is, the nature of a

wrong depends on certain facts that only come into existence once the wrong is

committed. These include facts about the losses of the wronged party, the benefits

derived by the wrongdoer, and the wronged party’s interpretation of his or her

injury.

TheOlwell case presents a pointed version of these features because there are so

many ways to conceptualize what was taken from the machine owner by virtue of

the wrongdoing. But the same pattern is visible in simpler cases. As I noted at

the beginning, a wronged promisee might be compensated by putting her in the

position she would have been had she never received a false promise or by putting

her in the position she would be in had the promise been carried out. Which of

these better characterizes thewrong done to the promiseewill depend onwhat the

consequences have been and on how the promisee herself views the injury.

As a result, we cannot say that a wrong is simply equivalent to the ex ante enti-

tlement that was violated. Wrongs have their own distinct character that depends

on their ex post context. This is not to deny that the two bear on one another.

But wrongs are not just the conceptual antipode to rights. Wrongs—as viewed
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through the remedies that they demand—are also a function of context and con-

sequences.

6.4 Non-Corrective Accounts

I have, at this point, fully laid out the argument of this chapter. The argument

relies on two claims. First, remedies reflect the character of the wrong that they

are addressing. This premise, I suggested, is supported by the basic idea that reme-

dies are corrective. Second, remedies depend on the context ex post; they are not

entirely determined by the nature of the right that was violated. This claim was

illustrated by contrasting similar rights violations that nevertheless yield different

situations ex post. These two claims generate my conclusion: The character of a

wrong is not entirely determined by the nature of the right that was violated.

In this section, I want to return to the first premise and consider two concep-

tions of the law that deny it. Although I will hint at some sources of my disagree-

ments with these views, my aim is not to refute them here. Rather, my hope is to

use this discussion to clarify my own argument by way of contrast.

6.4.1 Remedies as Public Policy

Many theorists will think that remedies serve multiple purposes, and that, for that

reason, we cannot simply read the appropriate remedy off the right that was vio-

lated. Faced with the various remedial possibilities, it is natural to think that the

choice between these different remedies is a public policy question—a question

about what legal institutions we, as society, should prefer. Because the existence of
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a rights violation leaves open various ways of responding to that violation, we are

leftwith a choice. What we choose will be based on howweweigh various societal

values.

Hanoch Dagan has described the variety of competing values in the context

of the Olwell case. A profit-based remedy will strongly deter appropriation and

thereby vindicate the libertarian values of control over one’s property. A market-

value-based remedyvindicates theutilitarianmaximizationofwell-being. Aharm-

based remedy will encourage sharing as along as it is not harmful, thereby serving

the values of altruism. (Dagan’s own positive account is closest to this latter view;

hewould encourage interpersonal trust and sharingbydividing the efficiency gains

between the two parties.)

It is important to note thatDagan’s view does not deny that the remedy is neces-

sarily bound up with the nature of the entitlement that was violated. But he views

the choice of remedies as itself shaping the ex ante entitlement. In his words, the

choice among remedies is a “distributive choice” (1999, p.153) about what form

of entitlements to protect, and “[t]he doctrinal choice among its multiple config-

urations is in itself implicated in—and is a construction of—social values” (1999,

p.153, p.149).

ForDagan, which remedy the court awardsOlwell will determinewhatOlwell’s

property right actually involved. As he puts it, “Property is an artefact, a human

creation that can be, and has been, modified in accordance with human needs and

values. Property is an essentially contested concept that is open to competing in-

terpretations and permutations” (1999, p.148). In short, the nature of the right
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itself is still up for debate; that’s what we are deciding when we decide the reme-

dial question.

As appealingly pragmatic as it sounds, this public policy view does not take se-

riously the ex post nature of the remedial question. Certainly it is true that we

might shape our legal institutions in a variety of ways and that there is a choice be-

tween competing values involved. Prospectively, wemight decide to vindicate any

number of social aims. This ex ante choice, however, is traditionally a matter for a

legislature.

TheOlwell court, however, is not a legislature. It is there to adjudicate a dispute

between two private parties, one alleging that the other has violated his rights. Da-

gan’s claim that the court ought to assess “the ex ante entitlements” through “a

public lens” is incompatible with the idea of doing justice between private parties.

In this sense, it is incompatible with a conception of private law as fundamentally

about correcting wrongs, without reference to external aims like deterrence or ef-

ficiency.

So, the public-policy-oriented explanation of remedies like Dagan’s comes with

twoclear costs. First, it requires thatwe abandon the idea that private law is distinc-

tively about justice between the parties. Second, it does not capture the sense that

private law is intrinsically ex post—that it presupposes a set of established rights

and is concerned exclusively with responding to their violation. Given these costs,

I think that we should hope for a different way to understand the private law.

But, it is worth noting that I am in some agreement with the criticism that the

public-policy approach levels against traditional corrective justice theories. The
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public-policy approach emphasizes that, as long as the ex post remedial question

is inexorably tied to the ex ante question about rights and duties, our remedial

choices will have a regulatory character.¹⁶ I do not entirely disagree. I simply be-

lieve that this should press in favor of distinguishing between these questions.

6.4.2 Civil Recourse Theory

It is not necessary to abandon the idea that private law responds to rights violations

in order to question the corrective justice approach. An intermediate position is

available if one accepts that rights violations are the touchstone for legal liability

without simultaneously accepting that rights violations dictate the form that that

liability will take. Such a position has recently been defended under the label of

civil recourse theory.

Civil recourse theory relies upon on the idea that I have been emphasizing: le-

gal remedies do not derive simply from the nature of the right that was violated. In

this respect, my argument echoes arguments that have beenmade by civil recourse

theorists. Like I have, civil recourse theorists emphasize the complex questions in-

volved in awarding remedies and the gap that this creates between the rights viola-

tion itself and the remedy. They also emphasize theway inwhich remedies depend

on the response of the wronged party. In short, they agree that remedies do not

just derive from the right that has been violated.

These points lead civil recourse theory to view legal remedies as responding to

¹⁶ This argument is developed nicely in Fried (2012). I agree with Fried that it is a mistake
to think that answering the “compensation question” indirectly involves solving the “prohibition
question.”My argument, in a sense, is that the gap between these questions reveals the difference
between wrongs and rights violations.
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wrongs but not necessarily as correcting or repairing them. Civil recourse theory

conceives of private law as empowering individuals with a structured way to react

against thosewhohavewronged them. It provides a legal recourse—aconstrained,

legally sanctioned channel for retaliating when we are wronged. Being wronged is

the prerequisite for legal recourse, but the recourse isn’t necessarily repairing the

wrong. As onewriter puts it, “The courts in tort law do not stand ready to facilitate

the rectificationofwrongdoing, or to restore anormative equilibrium, as corrective

justice theorists maintain. Instead, they empower individuals to obtain an avenue

of recourse against other private parties.” (Zipursky, 2003, p.755) What recourse

the state permits is shaped by various considerations, some involving compensa-

tion and others not. ¹⁷

If civil recourse theory is correct, then legal remedies aren’t actually remedies at

all. They respond towrongs, but they don’t correct them. In thisway, civil recourse

theory is a rejection of the premise with which I started, namely, that remedies are

corrective. I consider this to be a significant theoretical cost. I take it to be a central

and attractive aspect of private law that it aims at restoring justice where injustice

has been done. There is something that our legal remedies are trying to redress.

¹⁷ This feature of civil recourse theory creates some ambiguity, which has been the source of
criticism. Arthur Ripstein, for example, argues that civil recourse faces a dilemma: either the
recourse available is shaped by the nature of the obligation that gives rise to the action, in which
case the theory collapses into corrective justice, or the recourse is not shaped by the obligation,
in which case the theory defends mere revenge or instrumentalism. As he puts it: “With respect
to what we might call the narrow principle of civil recourse, according to which plaintiff has a
power to enforce a right, civil recourse is not merely consistent with, but required by, corrective
justice… [T]he attempt to distinguish a more ambitious idea of civil recourse, understood as
domesticated anger and retaliation, must fail. Not only does it fail to integrate with the relational
nature of duty; it also falls into the very sort of functionalist instrumentalism that pragmatic
conceptualism sought to leave behind.” (Ripstein, 2011, p.203).
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This canbe felt in theyway thatwe searchnot just for a permissible response, but for

the appropriate response. The civil recourse theory gives up the idea that remedies

are measured specifically to match the wrong.

6.4.3 Mapping the Theories

I want to close by suggesting that both non-corrective accounts of private law and

the existing forms of corrective justice theory both fail to account fully for the ex

post nature of private law, albeit in two different ways. In this sense, the separation

of wrongs from rights that I am advocating can be represented as taking seriously

the ex post character of wrongs in two respects (which correspond with the two

premises of this chapter’s argument).

On the one hand, corrective justice theory correctly appreciates that private law

seeks to remedywrongs. Private law is, in this sense, inherently backward-looking.

The remedial question is ex post in that it occurs against the backdrop of a preex-

isting transgression. Contrary to public-policy-oriented views, we cannot use it as

an opportunity to go back an reshape our ex ante entitlements. Nor can view the

remedial question asmerely a choice about how best tomove forward, untethered

from the shape of the transgression that triggered it. So, in my view, corrective

justice properly views the private law as aimed squarely at remedying wrongs.

On the other hand, I have argued that remedies do not correspond simply with

the right thatwas violated. There is a gap between rights and remedieswhere other

factors intervene. In this sense, I share the view of the civil recourse theorists. But

I locate this gap at a different place in conceptual space. The difference might be
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represented this way:

Corrective Justice: remedies reflect wrongs reflect rights
Civil Recourse: remedies do not reflect wrongs reflect rights
My View: remedies reflect wrongs do not reflect rights

Table 6.1: Corrective justice and civil recourse

Wherever it is positioned, this separation between rights and remedies involves

an appreciation that remedial questions cannot be analyzed only in terms of ex

ante entitlements. As such, it represents an understanding that remedies involve

an ineliminable ex post component.

Combining these two points, I conclude that wrongs have an ex post character

that qualitatively distinguishes them from rights. This is the central argument of

this chapter. We can now represent this argument in relation to the other existing

views in table form:

Remedies correspond
with an underlying right

Remedies depend on
other factors

Remedies aim to
correct a wrong

Traditional Corrective
Justice Theory

My View

Remedies represent
a policy choice

Public Policy Views Civil Recourse Theory

Table 6.2: Four views of remedies

Like corrective justice theory, I believe that remedies aim to correct a wrong.

Like civil recourse theory, I believe that remedies depend on factors beyond the

nature of the underlying right. These independently plausible ideas can be main-
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tained simultaneously by thinking that the nature of a wrong depends on more

than the nature of the right violated.
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[The psychopath] is socially dissimilar from the majority of his fel-
lows in his lack of moral feeling, by his failure to be motivated by
a recognition of the rights of others and the obligations he has to
them. Thus, he is in no position to claim rights for himself. He vi-
olates a condition for the possibility of reciprocity which is…in turn
a presupposition for intelligibility of the whole obligation-rights lan-
guage game…If this is so, of course, then the psychopath cannot be
wronged, can be done no moral injury.

Jeffrie G. Murphy

Horses, just like dogs and other animals, have sensitive feelings, only
they cannot complain when they feel hurt as we can. So it happens
that a great many people do not understand that they can have feel-
ings like our own.

Edwin Kirby Whitehead

7
AnArgument from Standing&Capacity

Not all victims can complain. In the previous chapter, I noted that the na-

ture of a wrongmay depend on how the injured party frames his or her complaint.

But some parties can’t frame a complaint at all. This chapter argues that one gap

between the ex ante realm of rights and the ex post realm of complaints exists be-

cause having a complaint requires not simply that a right be violated but also that
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one be in a position to complain. Merely having a right violated does not automat-

ically give mean that a party can hold the violator accountable. As a result, a party

can be owed obligations from others and yet not be in a position to complain if the

obligations are not fulfilled.

I will consider two different ways that one might be unable to complain against

a rights violation and yet still be a rightholder. First, one might lack standing

where one’s own conduct prevents an appeal to the relevant norms. Thus the psy-

chopath imagined by Murphy (1979, pp.134-36)—as well as the more ordinary

moral transgressor—may lack the standing to complainwhen the norm that he has

himself flouted is not followed. Second, onemight lack the capacity to hold others

accountable. Nonhuman animals, I will argue, fall into this category. Although I

will suggest that we should view them as having rights, they lack the capacity for

issuing complaints or holding us to account. These two general types of cases—

if my interpretation of them is accepted—present a substantial difficulty for any

view that necessarily links the obligations that we owe to others with the possibil-

ity of moral complaint. It is with some remarks on such a theory that this chapter

begins.

7.1 Darwall,Wallace, andMoral Standing

There is a common idea that, in order to be a rightholder, onemust be the kind

of entity that has standing to make claims and complaints. This idea is sometimes

offered as a conceptual truth. Consider one fairly typical example:
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To violate a right is to wrong the holder of the right. It is to fail to
do what is owed to the right holder. That indicates that someone or
something can hold rights only if it is the sort of thing towhich duties
can be owed andwhich is capable of being wronged. In other words,
moral standing is apreconditionof right-holding. ( Jones, 1999, p.362)

A special kind of standing—the standing to be potentially wronged—is taken

to be a precondition for being the bearer of relational duties, i.e., a precondition for

being a rightholder. One might even think that the relational duties are, in some

sense, based on the existence of this standing.

In this section, I want to examine this conception of moral standing. The lens

for this examination will be some criticisms of StephenDarwall’s second-personal

account ofmorality that have been raised byR. JayWallace. Wallace’s criticisms are

helpful, challenging the connection between moral norms and the complaints of

others. Ultimately, I will suggest that Darwall can withstand the wedge that Wal-

lace attempts to drive here. But seeing howDarwall can withstand these criticisms

points the way to further issues. Although the gap that Wallace tries to exploit is

not there, a similar gap might be.

According to Stephen Darwall, morality is importantly “second-personal.” By

this, Darwall means that our moral obligations are owed to particular persons—

unlike general directives—in that they are based on reasons that one person gives

to another.¹ What is important, for Darwall, is the idea that we can generate rea-

sons for each other—we can direct each other practically, by making demands di-

rectly upon our will, rather than just epistemically, by pointing out relevant nor-

¹ In his terms, the second-person standpoint is “the perspective you and I take up when we
make and acknowledge claims on one another’s conduct and will” (2009, p.3).
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mative facts.

Second-personal reasons depend on the possibility of addressing one another

in a special, reason-giving way. That is, the duties that we owe to one another

depend, for Darwall, on a relationship of authority. “When someone attempts to

give another a second-personal reason, shepurports to stand in a relevant authority

relation to her addressee” (2009, p.4). This relevant authority amounts to a kind

of standing. As Darwall puts it, “when you demand that someone move his foot

from on top of yours, you presuppose an irreducibly second-personal standing to

address this second-personal reason” (2009, p.13). In other words, the directed—

that is, the second-personal—quality of moral reasons derives from the existence

of authority between the persons involved, which, in turn, depends on a standing

to make demands and hold accountable.

There is plenty of room for doubt about Darwall’s picture. How the existence

of certain modes of address can give rise to a special type of reason is not obvious.

For this reason, Darwall’s theory can feel quite elusive. A recent paper by R. Jay

Wallace presses these questions about how the ideas of address and authority are

supposed to be related to moral norms. The main thrust of Wallace’s argument is

that it is not clear how the authority of second-personal address, which seems to

depend on an act of the addressor, can be the basis for moral norms, which do not

seem to be similarly contingent. He begins by correctly noting a peculiar feature

of the gouty toe example:

AsDarwall initially develops theexample, the victim’sprotest is lodged
after the point at which pressure is applied by your foot to the gouty
toe. This has puzzling consequences, if we take seriously the idea that
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it is the addressing of a claim or demand that is the source of distinc-
tively second-personal reasons. The claim or demand that is at issue
in this case is the victim’s protest, whichwe should understand as cre-
ating a reason for you to desist, in virtue of the victim’s authority to
make demands of precisely this nature. This suggests that you did
not have a second-personal reason to refrain from stepping on the
victim’s toe until the protest was issued. This cannot be right, how-
ever. Surely we want to say that you have an agent-relative reason not
to step on someone’s gouty toe that is (to some degree) prior to and
independent of any complaint that might be issued after the toe has
actually been stepped on. (2007, p.26)

Thisobservationhighlights an important differencebetweenmoral reasons, and

the agent-relative reasons that typically derive from orders or demandsmade with

proper authority. The soldier does not have a reason to march until the order is

given, and, in that sense, the address of the order creates the reason. Butmoral rea-

sons are not like this. The reason not to step on the gouty toe is not created by the

protest; it was there all along. For Wallace, this fact calls into question the “volun-

tarist” element of Darwall’s account, according to which second-personal reasons

are “claims on the will of an agent that are grounded in another agent’s authority

to issue claims of the relevant kind” (2007, p.27). If the reason exists antecedent

to second-personal address, then it doesn’t seem like the reasons come from the

exercise of authority as Darwall suggests. Notice that Wallace’s point turns on the

seeming gap between the moral norm, which exists ex ante, and the protest of the

victim, which only exists ex post.

Of course, it is not as thoughDarwall has entirely missed this point. He writes,

“Moral obligations involve implicit demands that are ‘in force’… even when actual

individuals have not explicitlymade them” (2009, p.290 n.22). His idea is that the
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moral accountability involves taking there to beunarticulateddemands that obtain

at all times. Much like criminal punishment for an action implies an antecedent

legal norm against such action, holding one another accountable morally implies

an antecedent moral norm. As he puts it:

[T]o understand moral obligation as related to moral responsibility
in the way we normally do, we have to see it as involving demands
that are ‘in force’ from themoral point of view, that is, from the (first-
person plural) perspective of the moral community… Once… we
have the idea that there exists a reason to forbear stepping on peo-
ple’s feet in the fact that this is somethingwe can or do reasonably de-
mand of one another, or that we are accountable for this forbearance,
we have the idea of a second-personal reason—a kind of reason that
simply wouldn’t exist but for the possibility of the second-personal
address involved in claiming or demanding. (2009, p.9)

Wallace, I think, misinterprets Darwall’s argument here. He interprets Darwall

to be making a claim about the disposition of the other agent or the moral com-

munity to hold us accountable. He writes:

Even if the demand is not explicitly addressed by the person whose
toeyou stepon, it is present in thedispositionof thatperson—together,
perhaps,withothermembersof the “moral community”—to respond
tocertain things youmightdowith resentment, indignation, andother
such emotional reactions. This maneuver, if I understand it, involves
an expanded conception of what it is to address a demand to a per-
son. On the expanded account, demands are addressed not merely
when they are explicitly articulated (in the form, say, of a command
or a protest) but also when there is present a disposition to respond
to violations of implicit norms or standards with the reactions char-
acteristically associated with accountability and blame. (2007, p.27)
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In otherwords,Wallace interpretsDarwall to be claiming that themoral norms are

implicit in the disposition to hold accountable.

Wallace argues that such a view is inadequate, and for good reason. As he points

out, just as our moral norms do not require actual issuance of commands, neither

do they require any actual disposition to hold accountable. “Your reason not to

step on the gouty toe of your neighbor… seems equally independent of whether

the victim, or anyone else, is in fact disposed to respond to your treadingonhis toes

with resentment, indignation, and similar accountability reactions” (2007, p.27).

Wallace is correct thatmorality cannot dependon such contingencies. So it would

be inadequate for Darwall to appeal to any disposition to hold accountable as un-

derwriting the demands of morality.

But I don’t believe that Darwall should be interpreted as appealing to any dis-

position to hold accountable. What is important is not that the gouty neighbor

does protest (explicit demand), nor that he would protest (disposition), but that

he could protest.² He could hold you accountable, i.e., he could blame or resent

your stepping on him, and implicit in such an act of holding accountable would be

the presence of a command that you not step on his foot. Notice that the ‘could’

here is not just a description of ability. Speaking descriptively, he could resent you

for not having gout yourself. But such resentment would be unfounded or inapt.

Whenwe say that he could resent your stepping on his foot, wemean not only that

² Note the use of ‘can’ and ‘accountable’ (also a term of possibility) in the following already
quoted passage from Darwall: “Once…we have the idea that there exists a reason to forbear
stepping on people’s feet in the fact that this is somethingwe can or do reasonably demand of one
another, or that we are accountable for this forbearance, we have the idea of a second-personal
reason—akind of reason that simplywouldn’t exist but for the possibility of the second-personal
address involved in claiming or demanding” (2009, p.9).
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it would be possible but also that such resentment would be apt.³

To recognize that he could hold you accountable in this sense is already to rec-

ognize the presence of a second-personal reason. This, I think, is the idea behind

Darwall’s argument—the authority of the other person is present in the poten-

tiality of their legitimately holding you accountable. This is why Darwall appeals

throughout the book to the concept of ‘standing,’ a term that is almost entirely ig-

nored inWallace’s treatment. AsDarwall puts it, “I…argue thatmoral obligations

essentially include demands free and rational individuals have standing to make

of one another as such and that we are committed to the standing to make these

demands by presuppositions of the second-person standpoint” (2009, pp.28-29).

In sum, the demands of morality aren’t demands that are explicitly given, nor are

they implied by an actual disposition to hold accountable, but rather they are im-

plicit in our standing to hold each other accountable—they are implicit in the fact

that we could hold each other accountable.⁴

Now admittedly, it’s not self-evident how the possibility of legitimate future

protest implies an already existing command, and one does wish that Darwall had

said a bit more on the matter. I could potentially make a valid protest against my

roommate eating bananas at his desk, the smell of which makes me nauseous, but

this fact doesn’t imply a command that he not eat bananas when I have never said

anything.

³ In what follows, I will generally use ‘could’ in this stronger sense, implying not only physi-
cal possibility but also a nonphysical possibility or aptness. Where context is ambiguous, I will
sometimes refer to what a person ‘could legitimately’ resent or complain against. This sense of
‘could’ is essential to the idea of standing.

⁴ Gilbert (2004) similarly suggests that the directedness of obligations exists in a special
standing to complain.
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Still, there does seem to be a difference between protests of this sort, which

faultlessly comment on past action in order to request its alteration in the future,

and complaints of the reactive-attitude sort, which more clearly presuppose a pre-

existing norm. The analogy to punishment is a helpful one. A statute that autho-

rizes punishment for a certain act without explicitly specifying a prohibition can

nevertheless implicitly command citizens that the act is not to be done. And this

implicit command is still in force—one still has a legally given reason not to do

it—even if the state entirely lacks any disposition to prosecute the act. I suspect

that Darwall would find an even more felicitous analogy in private law—tort law,

contract law, and so on. In private law, the law rarely issues commands. Contract

law, for example, does not explicitly say (insofar as it ‘says’ anything) that onemust

fulfill one’s contracts. Instead, it says that if you do not keep fulfill your contracts,

then those with whom you have contracts may demand damages. Nonetheless,

we ordinarily view contract law as containing norms that govern contracting. One

might plausibly think that one has a legal reason to fulfill one’s contract—and this

is true even if one know the other party is not disposed to sue. The standing to

sue that is granted to contracting parties presupposes, as it were, the existence of

corresponding commands.⁵ Similarly, the standing to make moral complaints, I

am suggesting, could plausibly be taken to presuppose implicit commands.

⁵ Although I appeal to this common understanding of private law to explicate Darwall’s view,
I actually believe that this understanding of private law is mistaken, precisely because it involves
an unwarranted inference from complaints and wrongs to norms.
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Wallace agrees that morality involves relational duties, and he accepts that ac-

countability and resentment typically go alongwith these duties.⁶ What he rejects

is that reactive attitudes and accountability canbe their source. Holding eachother

accountable may be characteristic of relational norms, but it is not the case that

holding one another accountable implies or draws us within relational norms.

Wallace’s argument that the possibility of reactive attitudes does not presup-

pose relational norms is that reactive attitudes like guilt and indignation can exist

without relying on relational norms.⁷ For example, one can feel indignation to-

wards Robert Mugabe without thinking that he violated any norm owed to you.

But it is not clear that Darwall needs every reactive attitude to correspond with a

particular relational norm. The point that Darwall wants to make, what he calls

Strawson’s point, is that reactive attitudes presuppose a realm of second-personal

reasons.⁸ This does not require that each reactive attitude will involve an isomor-

phic relational obligation; all that it requires is that a realm of relational duties is

presupposed. A victim’s resentment of Mugabe does seem to presuppose the idea

⁶ For example, he writes, “[I]t is characteristic of relational normativity, as I understand it,
that the person who is wronged by you has a privileged basis for complaint against you, an ob-
jection to your conduct that is not shared by mere observers to what was done. The notion that
someone in particular has been wronged by your action is conceptually connected to the idea
that the wronged party has special ground for complaint, which typically takes the form of re-
sentment and thekindof personal protest that gives expression to this reactive sentiment.” (2007,
p.29).

⁷ As he puts it, “It is not the case, however, that the expectations implicated in these attitudes
are specifically relational norms, linking the bearers of the attitudes to their targets in a bipolar
normative nexus” (2007, p.30).

⁸ “Reactive attitudes invariably concern what someone can be held to, so they invariably pre-
suppose the authority to hold someone responsible and make demands on him. Moral reactive
attitudes therefore presuppose the authority to demand and hold one another responsible for
compliance with moral obligations (which just are the standards to which we can warrantedly
hold each other as members of the moral community).” (2009, p.17).
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that he did something he owed it not to do.⁹ Our detached indignationmay simply

be, as Strawson described it, “the vicarious analogue of resentment” (1962, p.15).

Darwall’s claim is that, overall, being able tohold another accountable presupposes

a special kind of reasons. I don’t see that Wallace really challenges that claim.

Although I think that Wallace’s criticisms of Darwall are ultimately unsuccess-

ful, I do think that they are helpful. Wallace rightly draws our attention to the

temporal slide in Darwall between complaints and attitudinal responses that hap-

pen (if at all) in the future and moral norms that seem to be ever present. This

gap between complaints and norms emphasized in Wallace’s argument suggests a

different set of objections to Darwall, one that retains something of the spirit of

Wallace’s criticism. Wallace focuses on those who have not, orwould not, complain

against a particular transgression, and Ihave argued thatDarwall’s viewmaybe able

to answer these cases. Explaining these examples highlights the fact that Darwall

isn’t linkingmoral normswith actual complaints, but with the standing or capacity

to complain.

What we need in order to challenge Darwall’s view is to consider those who

could not complain against a transgression—those who are not in a position to ad-

dress us second-personally. If relational morality exists where a party lacks even

⁹ Wallace seems to recognize this. He writes, “Among the reactive sentiments, resentment
may be a special case, presupposing that one stands in a relational nexus of the kind I have been
discussing. We feel resentment when we believe that another person has wronged us, violating
a directional duty to us not to treat us in certain ways; resentment, indeed, can be understood as
the characteristic form of complaint that bearers of relational rights and claims are in a privileged
position to lodge when those rights and claims have been flouted. But these features of resent-
ment hardly generalize to all of the reactive sentiments across the board.” (2007, pp.30-31). It’s
not clear why this unique character of resentment thatWallace grants isn’t enough to get Darwall
his argument.
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the standing to complain, such cases would reflect the general idea that Wallace

endorses: the practical authority that inheres in having the ability to hold account-

able is merely characteristic of, rather than the basis of, relational normativity. In-

stances of relational norms without the ability to hold accountable would show

that accountability is only characteristically connected to relational morality—as

opposed to the stronger, foundational connection that Darwall posits. Cases of

this sort are the subject of the next two sections.

7.2 Lacking the Standing toComplain: NormViolators

Intheprevioussection, Iargued thatDarwall ismost plausiblyunderstoodas

thinking that themoral norms are implied by the fact that another could complain,

not by the fact that the other person does or would complain. The possibility of

such second-personal address presupposes the existence of second-personal rea-

sons. On this view, our moral authority is captured by a kind of standing that we

have with regard to each other. In this section, I intend to present a difficulty for

the thought that moral obligation is based on this sort of standing.

Although the difficulty presented is particularly applicably to Darwall’s view

given his focus on the way we address each other, I think that it presents a more

general difficulty for theories of relational normativity such as that described by

Michael Thompson and drawn upon by Wallace. This is because, although such

theories may not focus on the standing to complain in the way that Darwall does,

they do emphasize a similar sort of standing. On such views, relational norms

are characterized by the fact that there is someone in particular who stands to be
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wronged by their violation.¹⁰ One might say that standing to be wronged plays a

similar role in such views as the standing to complain does in Darwall. Thus, al-

though the argument of this section is most directly relevant to Darwall’s view, I

take it to present a broader reason for doubting the necessary connection between

wronging and relational duties.

7.2.1 The Standing of Moral Transgressors

The difficulty arises from a special way in which a party may lack standing to com-

plain about the violation of a norm. Ordinarily, someone lacks standing to com-

plain when the action in question is not her business—such as, if she has no par-

ticular interest at stake in the matter and she is not owed any particular duty with

regard to the action. But there is another way that someone may lack the stand-

ing to complain, which does not involve being a disinterested party. This happens

when someone has rejected a particular norm, usually through action but possibly

only through speech.¹¹ As John Rawls puts it, “A person’s right to complain is lim-

ited to violations of principles he acknowledges himself. A complaint is a protest

¹⁰ See, e.g., Wallace (2007, p.28): “Your obligation in this matter has a similarly relational
aspect; it is an obligation to the gout victim not to disregard his well-being, and its violation
would not merely be something that is impersonally wrong or incorrect, but an act that wrongs
the person who is thus made to suffer.”

¹¹ Trained lawyers are sometimes confused by the use of the word ‘standing’ in this context.
In law, standing has a narrow meaning, which refers to whether parties must a relevant interest
in the disputed controversy. Since transgressors undoubtedly retain an interest in what is done
to them, this use of the word may make it awkward to speak of losing legal standing by virtue of
one’s own misdeeds. But I believe that this is a peculiar feature of the legal usage. In general, to
challenge the opposing party’s standing is, essentially, to pose the question, “What is it to you?”
It is a feature of this challenge that it can be used either to demand what interest the other party
has at stake or to demand what basis the other party has for availing itself of the relevant norm.
Thus, although lawyers do not typically use the word in this way, it seems to me best to think of
the doctrine of unclean hands as an equitable standing doctrine.
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addressed to another in good faith. It claims a violation of a principle that both

parties accept.” (1999, pp.190-91). What counts as acknowledging a principle is

a tricky questions, but when one entirely flouts a moral norm, it may become the

case that one cannot legitimately appeal to that norm as the basis for a complaint

against another.¹²

Consider an example. You are in a bar discussing sports and you happen to

make known your opinion that Arsenal’s team is a bunch of whiners and cheats.

The hothead at the stool next to you, who may have had a pint or two too many,

immediately lands a right hook to your chin. Suppose that the right thing to do

is to turn the other cheek. But you give in to your temptation and retaliate with a

swing of your own. Ex hypothesi, you have acted wrongly. Your grandmother at

the other end of the bar has every reason to be appalled by your behavior.

But I do not think that the guy who hit you first can legitimately complain that

he has beenwronged. By striking you, he has surrendered his position to complain

about an analogous wrong done to him in response. Consider how ridiculous it

would sound for him to suddenly say, “you have wronged me by punching me—I

demand your apology for this act of unnecessary violence.” This is not, of course,

to say that he has lost all standing to complain about anything. If you had escalated

the conflict by throwing a grenade instead of a punch, he would certainly be in a

¹² For useful discussion of this idea, see Cohen (2006); Cohen (2013). In order to avoid
what may seem like counterexamples to this principle, it is worth distinguishing between cases
in which one appeals to the norm, and cases in which the existence of the norm figures in one’s
complaint. There may be a particular norm that I do not accept but which I know to be accepted
by those around me. If they violate that norm, it may express a disrespect for me or it may frus-
trate my expectations. In such situations, I might complain. But I would not be appealing to the
norm itself. I would be appealing to other norms about respect or reliance. The norm would
figure only as a descriptive fact about social conventions.

220



position to complain about that. And he might yet be in a position to complain

about your insensitive insults to his favorite team. But he cannot, I think, complain

about receiving a punch in response to his own punch.¹³

There are interesting and complicated questions about the scope of standing

that is lost when one violates a norm: How proximate must the violations be to

each other? When does one regain one’s standing after a violation? Does one only

lose standing to complain with regard to one’s victims or with regard to the entire

moral community? How similar must the offenses be? But whatever the contours

of the way in which standing is lost, there are certainly clear cases and I take the

bar fight example to be such a case. The second transgression is temporally close

and even prompted by that of thewould-be complainant; it is the victimof the first

transgression to whom the complaint would have to bemade; and the character of

the transgressions is very similar.¹⁴ So it seems to me that the guy in the bar could

not complain against your action. He lacks the standing to complain.¹⁵

¹³ Compare Kant (1965, p.86): “human beings do one another no wrong at all when they
feud among themselves; for what holds for one holds also in turn for the other, as if by mutual
consent.” And Cohen (2006, p.119): “while not denying that the action was performed, and
that it is to be condemned (which is not to say: while agreeing that it is to be condemned), [a
person] can seek to discredit her critic’s assertion of her standing as a good faith condemner of
the relevant action.”

¹⁴ This is not to say that they are the same. The existence of identical violations is certainly
too strong a requirement. The guy at the bar, for example, could not rationalize his complaint by
saying, “I acknowledge a principle that retaliation is wrong—one should always turn the other
cheek—and you did not. But I didn’t violate that principle. And I acknowledge no principle
that says one shouldn’t defend the honor of one’s favorite football club by violence. So I am not
trying to appeal to any principle that I do notmyself follow inmaking this complaint against your
actions.” This reply is not successful in part because it sounds so disingenuous. But even if the
person sincerely believes there to be a principled difference between the actions, this does not
mean that he has standing to complain.

¹⁵ It’s certainly possible that moral transgression or avowed rejection of a principle is not the
only way that one can suffer a discrete loss of standing to complain. Frances Kamm asked me
whether someone might be unable to complain against another due to one’s debt of gratitude to
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In the law, this idea is captured by various equitable doctrines, particularly the

doctrine of unclean hands.¹⁶ This doctrine often goes under the slogan, “those

who seek equity must come with clean hands.” It holds, essentially, that a party

seeking to lodge a legal complaint may be unable to make that complaint if the

party has unclean hands, either legally or morally. In the quite famous example

of Riggs v. Palmer,¹⁷ a man who killed his grandfather in order to inherit from him

was denied the inheritance dictated by the will. In a more recent example, the

artist Shepard Fairey appealed to the doctrine in a litigation battle with the Asso-

ciated Press. Fairey had used an Associated Press photograph as the basis for his

stylized “Hope” poster of then-candidate Barack Obama, which quickly became a

ubiquitous image. Seizing on the burgeoning commercial use of the image, the

that other person. This does seem plausible, although we might distinguish two possible types
of cases. First, when one owes someone a debt of gratitude, it may be unseemly to complain
against comparatively small or isolated transgressions. If you saved my life, then it may seem
inappropriate for me to complain that you borrow a small sum of money and do not repay it
promptly. But my inclination is to say that in such cases, the grateful person could complain
(the complaint would be apt and well-founded), but they simply ought not. They have standing
to do so, but it is not a standing they should exercise. And it seems tome that wemight therefore
still say that the person is wronged, albeit in a way that the person should excuse or forgive. A
type of second case might also be possible, though, in which the action for which gratitude is
owed and the action against which the complaint would be made are bound up with each other.
Suppose that I courageously rescue you fromdeath, but I do sowith some negligence that results
in the loss of three of your fingers. It seems conceivable to me that this would be a case in which
I have violated a duty (in this case, a duty of care) owed to you, and yet you not only ought
not complain but cannot complain. Perhaps, in such cases, gratitude results in a loss of standing
to complain. If it does, then I think that there has been no wronging in such a case. (For the
view that the benefitted partymight still be wronged, see Shiffrin (1999).) Although your savior
violated a duty of care that was owed to you, you have not been wronged because he did you
so much of a greater good. I am not sure whether there are cases of this second type (that is,
whether there are cases that should be described in this way), but, if they do exist, they provide
another set of examples for the argument being made in this chapter.

¹⁶ Here, again, lawyers may view it as odd to see this doctrine as a matter of standing, as it is
not normally categorized this way. But I think this is simply a terminological happenstance.

¹⁷ 115 N.Y. 506 (1889).
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Associated Press alleged that Fairey had gone beyond fair use of its photograph

without having obtained a license. Among the responses in Fairey’s countersuit,

Fairey argued that theAssociatedPress itself uses image of artists’ works, including

his own, without obtaining licenses. Fairey cited dozens examples of the Associ-

ated Press copyrighting and profiting from photographs of artists’ work, including

his own.¹⁸ In making this argument, Fairey was not alleging that he comported

with the norms of copyright law. One might say that the argument was not ad-

dressed to absolving Fairey’s conduct. Instead, it suggested that the Associated

Press lacked the position to complain.

In explicating Darwall’s account in the previous section, I argued that, for him,

the moral norms stem from the standing of another party to complain. Morality

places us under second-personal demands of others insofar as those norms are im-

plicit in the fact that other could complain and hold us accountable. In the sorts

of cases I have been describing, however, it seems that the other party could not

complain—party has lost its standing to complain. But although the other party

could not complain, this does not mean that there is no norm. It is still wrong to

punch the guy in the bar, and Fairey did still violate copyright law. The fact that

the other party could not complain leaves open the question of what morally we

owe them. Incidentally, this was precisely Rawls’s understanding: although the

intolerant cannot legitimately complain against suppression of their views, there

remains a question of whether we should ought to surpress them.

¹⁸ Answer and Affirmative Defenses of Plaintiffs and Counterclaim Defendants, Fairey et al.
v. Associated Press, No. 09-01123 (S.D.N.Y April 14, 2009).
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7.2.2 Smilansky’s Paradox of Moral Complaint

In a recent paper, Saul Smilansky argues that cases like these present a deep moral

paradox—what he calls “the paradox of moral complaint.” Smilansky argues that

the paradox arises because there are two basic but conflicting ideas about moral

complaints. According to the “non-contradiction condition for complaint,” it is

the case that, “morally, a person cannot complain when others treat him or her in

ways similar to those in which the complainer freely treats others” (2006, p.285).

But, according to the “unconditional nature of moral standards,” it is that case that

somemoral standards apply unconditionally, such that anyone canbeheld to them

andanyone cancomplainwhen they are violated. Smilansky argues that both ideas

seem to have a basis in a general “legislative” conception of morality. The legisla-

tive conception of morality holds that principles apply equally to everyone and

that when one acts, one thereby legislates a principle about permissibility of one’s

action.¹⁹

The first of the two horns of Smilanky’s paradox is the idea that wrongdoers lose

standing to complain, which I have been defending. Smilansky—who at points

suggests that violent criminals or terrorists may have no complaint when they are

subjected to police brutality or are denied proper judicial review—seems to have a

broader impressionof the scopeof lost standing than Iwouldbewilling to endorse.

But, as I have already noted, the difficult questions about the extent to which one

¹⁹ “The moral principles one puts forth apply equally to everyone, in relevantly similar cir-
cumstances. And actions count: when one performs morally significant actions, one thereby
legislates, in some sense, that according to one’s principles it is permissible for relevantly similar
others to perform similar actions under similar circumstances.” (2006, p.284).
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forfeits moral complaints by moral transgression should not obscure the fact that

some forfeiture does seem to be a significant feature ofmorality. And Smilansky is

right to say that this feature ofmorality is in tensionwith the thought that there are

some norms that are unconditional, if that means that the other party will always

have grounds to complain.

Smilansky does note one way that we might escape the conclusion that there

is a deep contradiction in our thinking about moral complaint. This avenue is

disconnecting moral complaint frommoral constraint. If one rejects the idea that

violations of moral norms always produce moral complaints in others, then one

can resolve theparadox. Wrongdoersmaybeunable to complain if they are treated

in certain ways, and yet it may still be impermissible to treat them in such ways.

This is, I think, entirely correct. It coincides with what I think is our intuitive

understanding of cases like that of the bar fight. The fact that the other party could

not complain still leaves open a question of whether one ought to treat them that

way. Insofar as this is correct, it suggests an important divide between our action-

guiding moral norms and our ex post moral relationships.

But Smilansky finds disconnectingmoral complaint frommoral constraint to be

unpalatable. It is unpalatable because it would involve the rejection of the follow-

ing principle: “If it is morally impermissible to treat E in a certain way, then E has

grounds for complaint if anyone treats E in that way” (2006, p.289). Because he

takes rejection of this principle to be so counterintuitive, he sees it as not really a

solution to the paradox at all. “Its systematic rejection, andwhat this would imply,

seems merely to change the paradoxicality rather than to solve it” (2006, p.290).
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It is certainly true that resolving the paradox by divorcing moral complaint and

moral norms would involve rejecting the principle that Smilansky describes. In

fact, that principle amounts to nothing more than a statement of material condi-

tional that the cases of lost standing to complain seem to shed doubt on. So why

does Smilansky take a rejection of this principle to be deeply troubling? It’s not

entirely clear. He asserts (with an exclamation point to emphasize absurdity) that

this wouldmean that “itmay be impermissible to treat E in a certain way, but if this

is done he nevertheless cannot complain” (2006, p.289). But this again ismerely a

statement of the idea being asserted, and not an explanation of why it should be re-

jected. He also notes that rejection this principle would mean that certain people

could complain about somemorally wrong act while others might not. But again,

this should hardly seems unfathomable. Suppose that in returning the punch in

the bar, you knock your adversary into an innocent bystander who is hurt. There

is nothing peculiar in the thought that the bystander, but not the adversary, could

complain about your action. In fact, the whole point about the phenomenon of

lost moral standing is that one party uniquely loses the ability to complain, which

is to say that othersmight have been able to complain. So the potential asymmetry

of complaint across parties is basically just part of the phenomenon.

7.2.3 Legislating, Complaining, and Moral Norms

The real reason, I take it, that Smilansky is unwilling to accept a disconnect be-

tween moral complaint and moral constraint is because he views such a move to

be in tension with his ‘legislative’ conception of morality. How this is the case
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is not really developed in Smilansky’s paper; it doesn’t obviously follow from the

brief description he offers of the ‘legislative’ conception. The legislative concep-

tionofmorality ismost naturally understood in aKantian vein as saying something

about the metaphysics of normativity. Normativity, according to this thought, re-

quires recognition of something law-like, something that applies equally to all sim-

ilar circumstances, so that, when one acts for a reason, one is ratifying a principle

for others as well.

But Smilansky seems to think that the legislative conception of morality im-

plies something about complaints and accountability as well. In this, I suspect that

Smilansky is moved by something similar to what moves Darwall. The idea is that

morality is “owed to” others insofar as its norms are norms to which we can hold

each other accountable. Normative principles implicate complaints and account-

ability, and vice versa. Sowhenwe enact normative principles, we are deciding not

only what one ought to do, but what complaints we can make of one another. If

one accepts this connection betweenmorality and accountability, then the legisla-

tive conception of morality takes on a stronger form. When I act, I am legislating

principles about what I think we owe to each other, which is to say, what we all

can demand from each other and what we can complain against. Notice that Dar-

wall’s thesis is essentially the contrapositive of this: When we complain against

something, we are implicitlymaking a judgment about what actions are impermis-

sible. In short, both views see a necessary connection between moral complaint

and moral norms as being at the heart of moral reasoning.

My claim, however, is that such a connection does not square with the moral
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phenomenon of transgressors losing their standing to complain. Just as Smilan-

sky views such cases as presenting a deep paradox for the legislative conception

of morality (as he envisions it), so too should such cases be viewed as presenting

a deep problem for Darwall’s second-personal account. If the fact that someone

has standing to complain is the basis for our second-personal moral reasons, then

there cannot be moral reasons in the absence of such standing. It seems to me,

however, that there can still be moral, deontological reasons.²⁰

Onemight respondbydenying this last point—that is, by denying that there are

any distinctly moral or second-personal reasons at play in these cases.²¹ On this

view, theremay be reasons not to punch the guy in the bar or for Fairey not to take

the AP’s images or for society not to suppress the intolerant, but they are not the

distinctively second-personal reasons of morality. The obligations of morality are,

for Darwall, just those for which someone could hold us accountable.²² Because

the reasons in these cases are not of this sort, they are not about what we owe to

others—and this is the subject of morality.

This response, however, does not seem tome todo justice to the obligations that

are at play in these cases. The obligation not to punch the guy in the bar is, it seems

²⁰ In one way, my argument is that we can still have the legislative conception of morality
without the strict connection to accountability that Darwall and Smilansky assume. Our actions
can be subject to laws that stem from the authority of other personswithout it being the case that
those other persons can make complaints against us. Put metaphorically, I can see others have
have legislative authority alongside me, without also thinking that they have policing or judicial
authority.

²¹ Smilansky suggests something like this in a footnote. He says that “whenwe forbid stealing
from our thief, we do so not out of concern for his rights” but instead out of “[t]he conventional
nature of property relations, and the thought that cannot permit lawlessness” (2006, p.289 n.2).

²² “What I say entails that if we have such moral obligations, then these are among the things
we free and rational agents have the authority to demand of one another” (Darwall, 2009, p.28).
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tome, amoral obligation. Theguyhas a right not to have violence done tohim. He

may not be able to complain if the right is violated, but it is not as though the right

is altogether forfeited, leaving only some other abstract norm preventing violence.

He is a person, and you owe it to him not to treat him that way—whether or not

he has standing to make this demand. Put another way, you have the same kind

of reason not to punch him, regardless of whether he can complain.²³ Similarly, I

think that we should say that Fairey’s legal obligation not to use AP photographs

without permission is based on the AP’s legal rights, even if it lacks the standing

to complain against the violation of those rights. Notice that if it were not the

AP’s right that is still doing the work, then it is hard to see why getting the AP’s

permission would matter. So, for all these reasons, it seems tome that one cannot

escapeby suggesting that theyonly involveother reasons andnot thoseofmorality,

rights, and directed obligations.

7.2.4 A Brief Note about “Wronging”

I want to close this section by briefly noting, without argument, something that is

probably less intuitive that I want to say about cases like these. I have argued that

when someonewhohas transgressed amoral norm is the victimof a relevantly sim-

ilar transgression, that person may be unable to complain. But I think we should

²³ As evidence of this, notice that the reason would seem to have a deontological character in
the sense that it would not permit interpersonal aggregation. If we thought that the reason not to
do violence to one who has done us violence were not a moral reason owed to that person, then
it would seem like one could do such violence against the person as long as there were a good
enough reason to outweigh the reason against. If our reason for not violating the bodily integrity
of rapists were not the distinctly moral reason that such a duty is owed to them, then it becomes
harder to see whywe could not subject them tomedical experimentation if the potential benefits
would be sufficiently large.
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further say that that person has not been wronged. In the bar fight, for example,

it seems to me that, not only should we say that the adversary has no complaint

when you retaliate, but he is not wronged if you do so. But one might plausibly

say that his lacking standing to complain does not show that you have notwronged

the other guy, but only that he cannot assert the wrong.²⁴

It seems to me, however, that the idea of a wrong is bound up with the moral

standing of another to hold one accountable. Here, I suppose, I am in some sol-

idarity with Darwall. To say that you have wronged X—and not merely that you

have acted wrongly toward X, i.e., not done what you owed to X—is to say that X

could hold you accountable. To describe you as having wronged X is to say that

X stands in a certain moral relation to you—not merely that he did stand in a re-

lation to you prior to your action. For this reason, it seems to me, the existence of

a wrong requires the standing to complain. It describes something, a possibility,

that exists after the fact. To be wronged is, I think, to be in a position to complain.

I have not provided an argument for this further claim here. The argument in

this section has only suggested that there is an important divide between the realm

ofmoral complaint and the realmofmoral norms. Onwhich side of this divide the

relationsofwrongs andwronging reside is a further question. But, inone sense, it is

a less important question. I do not deny that we could, and sometimes do, use the

the word “wronging” as a placeholder for the violation of rights. My claim is that

²⁴ In support of this point, one might note that you might apologize for your punch—and
that this suggests that there must be a wrong to apologize for. But apologies can serve a variety
of purposes, not all of which are responses to actual wrongs. In particular, they can be used
as a symbolic way of repairing moral relationships by acknowledging wrongdoing. To say that
by apologizing one would be acknowledging wrongdoing is not to say that by apologizing one
would be acknowledging that one had wronged the other party.
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there is a different relation that also often goes under the heading “wronging.” It is

the divide between these—between ex ante norms and ex post accountability—

that is of essential interest. Because I take there to be strong reasons, which I de-

scribe elsewhere, for thinking that our commitments about wronging do not al-

ways coincide with the moral duties that are owed to someone, I subscribe to the

view that a wrong involves having a complaint. But I do not take anything in this

section to settle that question.

7.3 Lacking the Capacity to Complain: Non-Human Ani-

mals

I have been arguing that theories that strongly connect relational obligations

to complaints—in particular, that of Darwall, but more generally those that un-

derstand being owed a duty to be a matter of being in a privileged position as the

onewho stands tobewronged—face certain challenging cases. Theproblemarises

where it appears that a party could not complain, and yet it also appears that we

do owe an obligation to that party. In the previous section, I focused on cases in

which a party could not complain because she lacks standing to complain based

on her own transgressions. But another set of cases arises where a party cannot

complain because it lacks the capacity to complain. Here I will focus on a different

sort of case, epitomized by nonhuman animals. I mean to argue that we can owe

duties to nonhuman animals, even though nonhuman animals cannotmakemoral

complaints or judge us to have wronged them. We owe it to animals to treat that

in certain ways, but not because they can hold us accountable.
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7.3.1 The Complaints of Nonhuman Animals

Throughout the Middle Ages and as late at the 16th Century, nonhuman animals

were routinely brought to trial. E.P. Evans collects many such cases with fasci-

nating and absurd details. For example, he describes an occasion in which rats

were chargedwith “having feloniously eatenupandwantonlydestroyed thebarley-

crop” (1906, p.18). Lawyers debated what sort of summons would properly pro-

vide notice to the rats and whether they could safely appear in court. Other odd-

ities range from a counsellor being appointed to represent slugs that were threat-

ened with excommunication to extensive disputes over whether accused animals

should be tried as clergy or laypersons.

To us, these practices seem absurdly misguided. Evans himself described them

in extremely harsh terms.²⁵ These prosecutions seem to involve treating animals

as persons in a way that is wholly inappropriate. They involve treating nonhuman

animals as though they are accountable to us just as like our fellow humans.

Humans, however, have the remarkable ability to give and demand justification

of each other’s action. We are accountable to each other, and we hold each other

to account. And we have legal institutions that are built on these relations. But we

cannot relate to nonhuman animals in this way. They cannot give us justification

for their actions or recognize our contention that they have acted without justifi-

cation. And we should not expect them to do so. As a result, it seems absurd to

haul a pack of rats into court.

²⁵ “It was the product of a social state, in which dense ignorance was governed by brute force,
and… tended to foster [club-law] by making a travesty of the administration of justice and thus
turning it into ridicule” (1906, p.41).
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Just as animals cannot answer the complaints that wemake, animals cannot ad-

dress us with complaints. They can whine, growl, whimper, struggle, and other-

wise display their dissatisfaction. But they cannot complain in the special way that

humans can complain. They cannot engage in a dialogue about how we ought to

act or ought to have acted. In this sense, rats are no more fit to be plaintiffs than

defendants.²⁶

By saying that nonhuman animals lack the capacity to complain, I mean that

they lack the capacity to complain that is essential to a view like Darwall’s. On

such a view, the capacity to complain does not simply mean the actual ability to

articulate a protest. If I am bound and gagged such that I am prevented from any

expressive action, this does not mean that I lack the capacity to complain that is

relevant to Darwall. In such a case, I am capable of thinking the complaint, even if

my circumstances prevent its expression. So when I say that nonhuman animals

lack to capacity to complain, I do not simplymean that they lack the language abil-

ities to address complaints. Of course, their inability to complain is related to their

inability to use language, but I mean that they cannot complain in the sense that

they cannot form the thought of a complaint. Even if nonhuman animals could

express all their thinking to us, they generally would not express something of the

form “youought not do that tome” (where the ‘ought’ here ismeant in a normative

and not predictive sense, a point to which I will return). Perhaps this is not true

of all nonhuman animals—the great apes, for example, are likely capable of such

²⁶ For the opposite view, see Sunstein (2000, p.1359): “Animals lack standing as such, simply
becauseno relevant statute confers a causeof actiononanimals.” Sunsteinholds this viewbecause
he does not understand the law in terms of relationalmorality. For him, rights are simply amatter
of having legally protected interests, and standing is simply a matter of procedural legal rules.
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thoughts (Wise, 2000). But the overwhelmingmajority of nonhumananimals lack

the capacity to complain in this sense.

Of course, as I have already noted, there is another sense in which animals do

seem quite capable of complaints. If I am eating a particularly smelly piece of

cheese and my dog is in a feisty mood, she might whine or bark, which seems an

awful lot like a complaint that she isn’t getting a share. If I stop rubbing her belly,

she will invariably paw at me to continue. And if I try to take her to the groomer,

she might whine, or sit stubbornly and refuse to move, or even “punish” me after-

wards with misbehavior. These sorts of behaviors are a testament to the way that

nonhuman animals, especially domesticated ones, are capable of expressing them-

selves to us. And among the things that they can express is the idea, “I don’t like

that,” or “Stop it.”

But this kind of expression is not the same as addressing a second-personal rea-

son.²⁷ It is an expression that we may take to give us a reason, but the animal

does not understand the idea of giving or exchanging reasons. As Christine Ko-

rsgaard (2013) puts it, ”we human beings, unlike the other animals, think of our-

²⁷ Darwall writes, “[T]o the extent that we find the thought that we owe obligations to non-
rational beings a natural thing to think, it seems likely that we also impute to them a proto- or
quasi-second-personality, for example, as when we see an animal’s or an infant’s cry as a form of
complaint” (2009, p.29). There is surely something correct about this observation, but it doesn’t
seem to me that it really gets Darwall out of the difficulty. Proto- or quasi-second-personality
can only be the basis for proto- or quasi-duties, and I think we want more than that. But more
importantly, it seems tome that Darwall’s observation accidentally bespeaks the knowledge that
the order of explanation goes the other direction that what Darwall would have it. We recog-
nize the duties owed to them and then impute a complaint. But on Darwall’s view, the reasons
and duties are supposed to come from relating second-personally. It seems to me that Darwall
is more right here than he knows—it is natural to think that we owe obligation to animals be-
cause we do, but any sense that nonhuman animals can complain or hold us accountable is mere
anthropomorphic imputation.
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selves and our lives in normative terms.”This difference is critical. Making a com-

plaint or holding accountable requires the ability to understand action in norma-

tive terms—that is, as based on reasons. And this capacity is precisely what non-

human animals seem to lack.²⁸

Adogcandistinguishpleasurable andpainful events, but adog cannot really dis-

tinguish between your having or not having good reason for what you do. In fact,

we are well aware of this inability to distinguish justified and unjustified actions.

It is what produces the distinct sort of regret we feel for causing even justified dis-

comfort to animals. We know that our animals cannot understand that there is a

good reason for spaying them, or giving them vaccination shots, or caging them

for their own safety. Even relatively young children can be offered reasons (or the

assurance that reasons exist) for the unpleasant things that we put them through,

but nonhuman animals cannot. Their inability to appreciate reasons is part of the

distinctive innocence that we find in nonhuman animals.

But it means that there is an important relation that we cannot have with non-

human animals. We cannot act toward them in ways that are justifiable or un-

justifiable to them; we cannot stand in relationships of justification with them.²⁹

²⁸ See Korsgaard (2011, p.103): “Reason looks inward, and focuses on the connections be-
tween our own mental states and attitudes and the effects that they tend to have on us. It asks
whether our actions are justified by our motives or our inferences are justified by our beliefs…
[T]he difference between human beings and the other animals is not that we are self-conscious
and they are not. It is, as it were, both smaller and bigger than that. Human beings have a partic-
ular form or type of self-consciousness: consciousness of the grounds of our beliefs and actions.
But that little difference makes a very big difference. For it means that human beings are both
capable of, and subject to, normative self-government, the ability to direct our beliefs and actions
in accordance with rational norms.”

²⁹ This is to be distinguished from acting toward them in ways that are justifiable or unjustifi-
able. It’s not that questions of justification cannot arise in regard to our conduct toward animals,
but that we cannot stand in relations of justification with them.
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For this reason, the relationship of wronging—that of having a valid complaint

against—seems inapt for our relationships with animals. My dog is certainly the

sort of thing that stands to be harmed, but she is not the sort of thing that stands to

have a complaint. And, in this way, I can stand in relationship to her as one who

has harmed and one who has been harmed, but I cannot stand to her as one who

has wronged and one who has been wronged.³⁰ A dog lacks the capacity for the

thought required for such a relationship.³¹ In this sense, though animals suffer like

we do, they do not suffer wrongs like we do.³²

The animal’s inability to complain here is significantly different than the moral

transgressor’s. As I noted earlier, when one askswhether someone could complain

referring to a question of standing, the sense of ‘could’ is more than mere physical

³⁰ See Gaita (2005, p.176): “Animals lack almost entirely [rationality]. That is one reason
why we cannot wrong themwhen we are cruel to them as we would wrong a fellow human being
to whom we are cruel. It is why we cannot wrong them when we kill them as we would wrong
a human being if we murdered him. And that is why we speak so naturally of us and them, of
human beings and animals, rather than human beings and other animals.”

³¹ Implicit in the argument here is an assumption that, in order to be wronged, something
must be the sort of thing capable of understanding what it means to be wronged. I think this is
correct. In fact, this highlights the relational character of wronging. For X to wrong Y requires
something of both X and Y. It is, as Michael Thompson emphasizes, a two-place predicate that
requires an entity of a special sort on both sides.

³² Some readers may find it hard to say that one cannot wrong animals. As noted in the previ-
ous section, I don’t want to get bogged down in discussing the use of the word “wronging.” My
central argument is that they cannot complain or hold us accountable in Darwall’s sense. But I
want to make a few observations to mitigate any linguistic resistance to my claims here. If one
asks, “Does a person who tortures an animal wrong the animal?” one might be inclined to say
yes. But this, I think, is largely because we don’t want to say no. In the context of the question,
the primary thing that we want to communicate is that the torture is a violation of what is owed
to the animal. As I have noted elsewhere, we can use the word “wronging” as a placeholder for
rights violations, and I think that is what we do here. The more relevant question is whether we
naturally invoke notions of wronging when talking about animals. I think that we do not. We
can naturally speak of harming, hurting, or injuring. But “I have wrongedmy dog” and “the dogs
were wronged” are, I think, awkward and unnatural constructions. An examination of actual
usage patterns confirms this.
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possibility. The transgressor cannot complain, although she has the physical ca-

pacity to do so, because she lacks the authority to appeal to the relevant norm.

Nonhuman animals, in contrast, just lack the capacity to complain. But this, too,

is more than mere physical inability. If nonhuman animals could complain, they

would be a different kind of creature altogether.

7.3.2 Owing Obligations to Nonhuman Animals

Although nonhuman animals cannot complain against our actions, I believe that

we can owe obligations to such animals (and not merely have obligations regard-

ing them). That is to say, I believe that nonhuman animals do have rights, even

though they are unable to hold us accountable. If this is correct, then it presents

a problem for the view that directed obligations are bound up with the capacity to

hold accountable.

But why think that nonhuman animals can be owed obligations, can be the

bearer of rights? After all, there is a plausible conception ofwhat it is to be owed an

obligation that says that it simply is to be a partywho stands to bewronged. This is

ideawithwhich I began the chapter—standing to bewronged is a precondition for

being a rightholder. This view resonates when we think of moral obligations as re-

lated to accountability or justifiability. If our directed duties are those things that

we are required to do in order to ensure that our actions are justifiable to others,

then we cannot have directed duties to entities to whom requirements of justifi-

cation are inapplicable.³³ Or to put the point in Darwall’s language, we could not

³³ See, e.g., Scanlon (1998, p.182):“[I]f we have reason to care about the justifiability of our
actions to other rational creatures, but not to nonrational ones, then our actions toward them are
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owe the special moral sort of reasons to nonhuman animals if they are not capable

of addressing us second-personally. Or in Scanlon’s terms, nonhuman animalswill

not fall within “the narrower part ofmorality” that concerns what we owed to each

other if they are not the sorts of creatures that we should interact with on terms of

mutual justifiability.

This view need not be callous. Such a view can acknowledge that we have rea-

sons andduties—perhaps very strong reasons andduties—not to treat nonhuman

animals badly. Some of these reasons may be based on what we owe to other hu-

mans or to ourselves. And there may be impersonal reasons against harming ani-

mals.³⁴ That is, to say that we do not owe obligations to nonhuman animals need

not threaten the idea that we have important duties with regard to nonhuman an-

imals.

Still, I want to suggest that we should view ourselves as having obligations that

are owed to nonhuman animals.³⁵ There are three general types of considerations

governed by a further class of reasons.”
³⁴ See Darwall (2009, p.28): “Of course, even if we do not, even if, say, harming wilderness

or members of other species were not in itself to violate and demand for which we can be held
morally accountable, there would still be weighty reasons against such harm.” Scanlon (1998,
p.181): “[I]t is not necessary to claim that nonhuman animals fall within the scope of the nar-
rower part ofmorality I have been describing in order to account for the fact that there are serious
moral objections to torturing animals for fun and to such practices as subjecting them to painful
treatments in order to test cosmetics.”

³⁵ Korsgaard (2011) argues that we can view ourselves as having obligations owed to nonhu-
man animals despite their inability to engage in the shared lawmaking of moral thought. Her
argument, roughly, is that we can make sense of ‘owed to’ in the sense that something is the
source of the interests that a norm is meant to protect. She then argues that we confer value on
our own animal nature—pleasure and so on—and that we thereby construct norms that make
it wrong to cause pain or otherwise to harm animal interests. The nonhuman animals, which
also have these interests, can be owed obligations in the sense that their interests are protected
by the moral norms that we construct. I have reservations about both stages of this argument,
which may ultimately stem from a general agnosticism about Korsgaard’s contructivism. First,
as I argued in Chapter 2, I do not think that the idea that one is the intended beneficiary of a
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that I think press in this direction. But, before turning to those reasons, I want to

register something peculiar about the idea that animals cannot be owed duties be-

cause they cannot enter into relationships of justification and accountability. The

argument purports to say something about howwe ought to act toward other crea-

tures based on how those creatures are capable of responding to or viewing those

actions once they have been performed. What we owe, going forward, is taken to

depend on how it would be viewed in retrospect.

But why think that what is owed depends on the capacity to view matters in a

particular way, retrospectively? Suppose, albeit quite fancifully, that there was a

human with the complete inability to remember anything that has happened in

the past, even the immediate past. There is a real condition that is vaguely like

this called anterograde amnesia (which reached popular awareness after the film

Memento). But what I am imagining would be quite a bit more extreme than any

real case. Such a person, by virtue of cognitive disability, would not be capable of

making complaints or holding us accountable. But it would be odd to infer that

there cannot be obligations owed to such a person. Undoubtedly, such a disability

would make someone incapable of having the same sorts of relationships with us.

norm is sufficient to generate the idea of being a rightholder, i.e., the subject of an obligation
‘owed to’ that person. One wants the idea that the rightholder, in some sense, possesses the
norm, not merely the benefit conferred by the norm. Second, it seems to me that Korsgaard’s
argument makes the moral status of nonhuman animals too contingent on their similarity to us.
Nonhuman animals get protection because they happen to have interests that overlap with our
own. But this seems too accidental. Suppose that humans did not have animal interests—that
is, suppose we were angels with only nonmaterial concerns. Would such creatures not owe obli-
gations to animals? On the other hand, if merely having interests—similar to ours or not—is the
key, then we should owe duties to plants as well as animals. Broadly speaking, my reservations
arise from the sense that Korsgaard’s account is too focused on humans, accounting for animals
only derivatively.
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Therewouldbenodifference inour relationshipwith thatpersonwhetherweacted

justly toward him or not. But it does not seem to me to follow that this person

cannot be the recipient of directed obligations. What I think this suggests is that

being owed an obligation has more to do with being entitled to a certain sort of

treatment than it has to do with the capacity to hold us accountable.³⁶ And I think

there are several features of our obligations concerning animals that give them a

directed quality.

First, themoral phenomenology of our relationswith nonhuman animals is that

of owing obligations to them, not merely about them. When we see ourselves

as having obligations regarding how to treat other animals, I believe that we see

the nonhuman animals as entitled to that treatment. This is why we can speak of

animal rights. Unlike beautiful art or untamed wilderness—objects that might

have intrinsic value sufficient to generate reasons to treat them in various ways—

we see in nonhuman animals that they are other creatures. They have a stake is

howwe treat them, but beyond that (for that is true of plants as well), we see them

as other beings. We can look into an animal’s eyes and know that it is looking back

at us. In this way, nonhuman animals exert a direct moral pull on us.

A story from biologist Marc Bekoff suggests this moral pull penetrates even the

most sanitized empirical settings:

A doctoral research project I was once involved in required us to kill
the cats we were studying. However, when I got ‘Speedo,’ a very
intelligent cat that I’d secretly named—secretly, because we weren’t

³⁶ Being owed a debt, for example, does not seem to depend on one’s ability to call in payment.
There is nothing perplexing about thinking of an unenforceable debt. I see no reason why we
should not similarly consider there to be “uncomplainable rights.”
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supposed to name ‘subjects’—for the final exit fromhis cage, his fear-
lessness disappeared as if he knew that this was his last journey. As
I picked him up, he looked at me and asked, ‘Why me?’ Tears came
tomy eyes. He wouldn’t break his piercing stare. Though I followed
through with what I was supposed to do and killed him, it broke my
heart to do so. To this day I remember his unwavering eyes—they
told the whole story of the interminable pain and indignity he had
endured. (2007, p.51)

What one sees in the eyes of an animal—“the fierce green fire,” as Aldo Leopold

(1949, p.138) famously described it—is not inanimate or impersonal. I may rec-

ognize beauty in a work of art that I was about to destroy and suddenly view it as

inappropriate to destroy it. To do so is to see a value in the world that gives me a

reason for action. But to see the emotion in an animal’s eyes is more than this. It

is to see another being engaged in the struggle of living.

In this way, animals are not merely the impersonal loci of value (pleasure) and

disvalue (pain). As Bekoff put it, it is not merely pain but also “indignity” that

the animal’s eyes make a claim against. We recognize in animals a moral status

demanding respect that is not simply the acknowledgement of empirical qualities

like sentience.³⁷ Raimond Gaita describes an incident in which he considered

“putting down” a badly wounded cat by hitting it over the head with a shovel:

Myawarenessof thebrutishnessofwhat Ihad intended todo toTosca
had nothing to do with my estimate of whether it would have been
painful for her. I assumed that if I had hit her with sufficient force I
would not have caused her pain. Our attention, whenwe think about
these matters, is too easily drawn to what the animal will feel and we

³⁷ Compare Scanlon (1998, p.182): “But torturing an animal may seem wrong in a sense that
goes beyond the idea that its pain is a bad thing: it is something for which we should feel guilty
to the animal itself, just as we can feel guilt to a human being.”

241



think too little of what our actions mean. We think about the pain
we will cause but not the dishonor we will inflict. To see the dif-
ference one need only reflect on how desperate the circumstances
would have to be before one would consider killing a human being
by crashing a shovel onto her head, and how terrible it would be to
do it no matter what the circumstances and no matter whether one
thought (rightly or wrongly) that they justified it… Was I wrong to
intend to kill Tosca that way? I think I was… One day—and it may
not be too far way—we may… become deeply ashamed of how im-
poverished our sense was of animal dignity. We may become incred-
ulous that we could ever have left animal corpses on the road to be
run over again and again. (2005, pp.35-37)

What Gaita attends to is that our obligations to nonhuman animals are, at least

in part, obligations to treat themwith respect. It is hard to recognize this truth and

yet not see the obligations as owed to the animals.³⁸

A second reason for thinking that we have obligations that are owed to nonhu-

man animals is given by the deontic character of those obligations. Our duties

with regard to nonhuman animals, like our duties to each other, seem to be sub-

ject to distinctively moral constraints against aggregation and trading off. These

constraints represent the understanding that moral obligations are owed to a par-

ticular other and are not simply a matter of maximizing value.

One of the hallmarks of rights-based obligations is that they are not a matter

³⁸It is, of course, significant here that we are capable of “interacting” with animals. Part of the
reason that we seem to owe respect to animals is because of theway that our actions can interplay
with theirs. It seemswrong, for example, to create expectations in an animal and then disappoint
them— and this need not because we think that there is a ‘pain’ involved is disappointed expec-
tations. And this also suggests why the clearest examples involve domesticated animals, with
whom we have developed relationships that demand respect. But it seems to me that it is more
the capacity to interact, rather than the existence of a substantive relationship, that is morally
significant. I need not see myself as having a relationship with the raccoon in the road, nor even
think that it would cause pain, to recognize a reason to brake for it.
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of maximizing some value, but they depend on a consideration of to whom the

good (and bad) that are created is attached. That I cannot take your organs and

distribute them in order to prevent the death of five other people reflects the fact

that I owe something to you and not merely to the world generally.

It seems tome that our relations with animals have a similar character. It would

be wrong, I think, to kill one dog in order to distribute its organs to five other

dogs. Most would agree that the wrongness of dogfighting does not depend on

the amount of human entertainment that it provides. But suppose, not implausi-

bly, that one could run a dogfighting operation, the profits from which would be

sufficient for one to save manymore dogs from abandonment, disease, starvation,

or euthanasia in shelters. A small number of dogswould face suffering anddeath in

the dogfighting ring, but farmore dogs would be saved. I believe that such actions

would still be impermissible.³⁹

These intuitions strongly suggest, I think, thatwe have obligations that are owed

to the particular dogs thatwould suffer—bybeingmade the innocent canine organ

donor or the innocent charity pit dog. The actions are forbidden not by general

reasons, but by the entitlements of individual nonhuman animals to be treated in

particularways. Here again, we see the idea that nonhuman animals are not simply

³⁹ Apparently, not everyone shares this intuition. Ralph Wedgwood wrote in a blog post:
“surely you could permissibly kill one bear if that is the only way for you to save five other bears
from being killed by someone else.” “Scheffler’s paradox: Persons vs. animals,” PEA Soup, Jan.
25, 2010. I think more needs to be filled in before we can fully judge the case, but my intuition
is that there is not any serious asymmetry between bears and people. I think one can switch the
trolley with people on the tracks, and I think one can if there are bears on the tracks. I think one
cannot slaughter people as a source of ready organs, and I am inclined to think the same about
bears. The interesting question isn’t whether there might be a case in which saving the greater
number were permissible, but whether there is a case in which it is not.
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the loci for general value and disvalue, but are discrete morally significant individ-

uals.

Finally, we view it as permissible to enforce coercively the duties that are owed

to nonhuman animals. When we enforce these duties, we view ourselves as acting

onbehalf of the animals in a sense that goes beyondmerely acting for their benefit.

In general, it is not our place to intervene against others just because they act

wrongly. Someone may squander their talents or resources such that they are

clearly acting in ways in which they ought not, and yet it will not warrant coercive

intervention. For example, if an artist chooses to destroy his work even though its

artistic valuemeans that he has an obligation to share it with theworld, it is still not

permissible for us to coerce him. Coercion requires something more that merely

acting wrongly.⁴⁰

Our obligations to animals, however, seem to include this additional something.

If the artist were torturing his cat, then it would be permissible for us to intervene

and remove the cat from his possession. In fact, although our legal regime is oth-

erwise quite stingy in its recognition of nonhuman animals, anti-cruelty statutes

have long afforded nonhuman animals a set of rights, albeit quite narrow and sub-

stantially under-enforced. Anti-cruelty statutes involve state coercion, but I think

that the same point can be made about even private coercion. Most of us would

consider it morally permissible for someone to intervene with physical force, if

necessary, to stop the brutal beating of a horse or dog. But this is not because

physical intervention is permissible whenever obligations are being violated. In-

⁴⁰ Kant, for example, thought that the realm of rights is demarcated in part by the fact that it
involves those matters over which coercion is permissible (1784, 27:1334).
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stead, I think our intuitions suggest that the case is morally akin to situations in

which a person acts in defense of other people.⁴¹

Intervention in such a case is permissible not because there is an obligation that

is being flouted, but because there is a right being violated. We can intervene be-

cause there is a being that is entitled not to be treated in a certain way, and this

entitlement authorizes us to act on its behalf. The intervention is warranted as act-

ing on behalf of the entitled party in order to vindicate its rights, and not merely

to ensure another’s compliance with his or her own obligations. If this is correct,

then it suggests that we consider there to be not merely obligations with regard to

nonhuman animals but obligations that are owed to nonhuman animals as amatter

of right.

⁴¹ There are interesting legal cases in which people have attempted to invoke the defense of
others or the necessity defense in criminal trials concerning private attempts to prevent harms to
animals. From what I have seen, this move has been generally unsuccessful, although I suspect
that speaks in part to the type of cases that are prosecuted. For example, in Hawaii v. LeVasseur,
613 P.2d 1328 (Haw. Ct. App. 1980), an undergraduate student freed two dolphins from labo-
ratory research. The court held that the dolphins did not qualify as “others” within the scope of
the state’s choice-of-evils statute. In State v. Troen, 786 P.2d 751 (Or. Ct. App. 1990), a court
rejected the defense of a fifty-seven-year-old former elementary school teacher who had partic-
ipated in breaking into a University of Oregon laboratory and removing 125 research animals.
The court held that because the laboratory’s research was sanctioned by existing law, it could
not be the basis for a necessity defense. But these cases involve attempts from animal liberation
groups to circumvent the existing legal regime concerning animal treatment. The defense would
have a better chance of gaining a foothold where a private citizen acts in order to prevent legally
cognizable neglect or cruelty. Courts’ reactions to such cases have been mixed. In McCall v.
State, 540 S.W.2d 717, 720-21 (Tex. Crim. App. 1976), a Texas court explained, “Appellant kept
the dogs in an open field clearly in view of neighbors and passersby. If it was apparent that the
animals were not being properly cared for in possible violation of the law, it was not unreasonable
to go onto the property and seize them and the introduction into evidence of photographs of the
animals was not error.” In Carr v. Mobile Video Tapes, Inc., 893 S.W.2d 613 (Tex. App. 1994), a
court held that the Humane Society could argue necessity as a defense against trespass, where
it entered a property to seek evidence of animal cruelty. In Commonwealth v. Grimes, 982 A.2d
559 (Pa. Super. Ct. 2009), however, a court held that the use of “another” in the state’s choice-
of-evils statute referred only to “persons,” thereby denying the defense from a woman who had
illegally taken a neglected dog after notifying the Humane Society and seeing no progress.
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7.3.3 Hypothetical or Trustee Complaints

I have been arguing that nonhuman animals constitute an example in which we

owe duties to another party even though that party could not complain if the obli-

gation is violated. If this is correct, then it presents a difficulty for the view that

the duties we owe to others are based on their standing to complain or demand

justification for our actions.

But the last point that I made—that we can see ourselves as acting on behalf of

the rights of nonhuman animals—suggests a possible response. Although nonhu-

man animals cannot complain or demand justification, perhaps the sense that we

owe them directed duties can be captured by the fact that we could complain or

demand justification on their behalf. Scanlon suggests, without full endorsement,

this possible response for contractualists: “A contractualist view can accommo-

date this intuition [that obligations are owed to animals] if it holds that in deciding

which principles could not reasonably be rejected we must take into account ob-

jections that could be raised by trustees representing creatures in this group who

themselves lack the capacity to assess reasons” (1998, p.183). Stephen Darwall

makes a similarly non-committal suggestion of this approach:

[A]lthough I am bound to insist that moral obligation, like the con-
cept of a right, cannot be understood independently of authoritative
demands, the thought that moral obligations can be owed to beings
who lack second-personal competencemightbe able tobeelaborated
in terms of trustees’ (for example, the moral community’s) authority
to demand certain treatment on their behalf (perhaps also to claim
certain rights, compensation, and so on, for them). Thus, Dr. Seuss’s
character the Lorax (a free and rational being) declares, ‘I speak for
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the trees.’ (2009, p.29)

The idea of having trustees to exercise the legal rights of animals is also suggested

as a way forward for the awkward legal status that nonhuman animals are currently

given (Favre, 2000, p.476).

There is something appealing in this idea. I think that why it is appealing is

something like the following: what is important is themoral standing to complain;

nonhuman animals do seem to have a significant moral standing; theymerely lack

the ability to exercise this standing; so we can allow others to exercise their com-

plaints for them in light of their own inability. That is, the temptation to appeal to

trustees is a temptation to focus on standing in the moral community, rather than

on any actual set of capacities. This allows one to say that nonhuman animals do

have standing to complain when they are harmed in certain ways; they simply lack

the capacity to exercise this standing.

I think, however, that the allure of this idea diminishes when one thinks more

carefully about it. What does it mean to say that animals have the standing to

complain or demand justification, but they merely lack the capacity? It cannot

mean that the moral status of animals is based on the fact that they could make

complaints against us if they were capable of making complaints. In one sense,

that is a tautology. If maple trees were capable of addressing us second-personally,

then they could complain against being chopped down. If marble were capable of

making complaints against us, then it could complain against being quarried.

But there is another sense in which this is not a tautology. This involves under-

standing the ‘could’ in two different ways—one as a matter of moral standing and
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the other as amatter of capacity. It is wrong to torture a cat, and if the cat could is-

sue a complaint against such treatment, if would be a valid one. It is not, however,

wrong to quarry marble. Holding that fact fixed, even if the marble were capable

of complaining, it would not have a valid complaint. The cat has moral standing

that themarble does not, in the sense that there really is a norm according towhich

it ought to be treated. This is what is meant by saying that the cat would be able to

complain, if it were capable of addressing us with moral complaints.

This explanation, I think, gets at the idea behind the view, but it also suggests

its weaknesses. In one way, the idea can seem relatively empty. If what is meant

by saying that cats could complain is merely that there are norms concerning cats,

then this view doesn’t capture the intuition that the obligation is owed to the cat.

Instead, what must be meant is that there are duties owed to cats. But this loses

the idea that the directedness is based on the standing to complain. The directness

of obligations owed to cats cannot be based on their moral standing if their moral

standing simply amounts to the fact that there are obligations owed to cats. If this

is all that the trustee view involves, then it is merely an ad hoc way to preserve

the coextensionality of moral norms and potential complaints. And it does so at

the expense of the view that the moral standing provides grounding for the moral

norms. Elsewhere, I have noted that we are sometimes tempted into using the

concept of a right in amerely placeholder way, denoting nothing but that someone

stands to be wronged. Here is opposite. For similar theory-driven reasons, one

is tempted to use the idea of complaint or wronging in a merely placeholder way,

denoting nothing but that there is an obligation owed to the party.
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On the first of these two points (the concern about emptiness), I think there is a

difference between what Scanlon and Darwall say. To his credit, Scanlon accepts

that an appeal to trustees’ complaints must add something. For this reason, Scan-

lon explicitly rejects the idea that we could incorporate objects like trees, which

have a goodbutwhich lack consciousness or action. As he puts it, “Nothingwould

be added by bringing in the idea of what a trustee for these objects would have rea-

son to reject” (1998, p.183). As Darwall’s own example suggests, in contrast, he

seems to think that our obligations with regard to treesmight be rendered second-

personal if there were someone who could, like the Lorax, “speak for the trees.’” It

seems to me that Scanlon is correct here. For the appeal to trustees to have any

force, it must suggest something beyond the general reasons we have for treating

nonhuman animals in certain ways. That it is unlikely to do so seems to be part of

the reason that Scanlon is ultimately inclined away from the view.

But, with regard to the second of the two problems (the concern that the appeal

to trustees is ad hoc rather than explanatory), I think Scanlon and Darwall are in

similar predicaments. The problem arises because the initial theories hold that

the obligations we owe to each other can be explained by virtue of some form of

standing, either to complain or be treated in ways that are justifiable to us. One

cannot then resolve the apparent phenomenon of owing obligations to creatures

that can neither level complaints nor give and receive justification by simply posit-

ing others who might make complaints or demand justification on their behalf.

To do so seems ad hoc. The theories originally purported to go from the moral

standing to complain or demand justification to the norms ofmorality. But it now
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appears that they are positing someone with the standing to complain or demand

justification in order to accommodate the moral norms that we view there to be.

At that point, why not simply concede that there can be obligations that are owed

to individual nonhuman animals and yet are without any particular complaint or

demand for justifiability undergirding them?

7.4 Criminals and Animals

At the beginning of this chapter, I quoted Jeffrie Murphy, arguing that the

psychopath cannot be wronged. Murphy goes on to argue that the psychopath is

“more profitably pictured—from the moral point of view—as an animal” (1979,

p.136). As he puts it, “the psychopath, by his failure to care about his own moral

responsibilities, his failure to accept them even if he recognizes them, becomes

morally dead—an animal rather than a person” (1979, p.136). This is a philo-

sophical endorsement of a cliché piece of rhetoric. It is frequently said of those

who transgress against morality that they are “animals.”

This comparisonwill strike someasunfair inbothdirections. Toone concerned

with criminal rights, the suggestion that criminals should not be treated as fellow

humans is offensive. But one might equally say that the comparison is offensive

to animals, which, despite their innocence, are analogized tomorally debased per-

sons and which are thereby implicitly presupposed to lack any moral standing at

all. The use of “animal” to mean subhuman seems terribly offensive to animals.

If what I have argued is correct, then we can see the truth in the comparison

without endorsing the extreme callousness of it in either direction. Moral trans-
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gressors and nonhuman animals are both, in different ways, without the ability

to call us to account for our actions—to expect or demand that we stand in rela-

tions of mutual justifiability with them. Transgressors lack the moral authority to

complain; animals, by their very nature, are incapable of complaining. These are

very different kinds of disabilities. But they are analogous insofar as they are both

beyond mere physical inability. They are unlike the fellow with the gouty toe who

cannot get thewords out. There is no possibility of a complaint. And, in this sense,

both criminals and animals do not suffer wrongs when they suffer mistreatment.

But it need not follow from this, I have argued, that we cannot owe obligations

to either transgressors or animals. Indeed, I have argued that there are obligations

that we owed to such beings, and not merely obligations that we have with regard

to them. So, the psychopath and the nonhuman animal are similar, but not, as

Murphy would have it, because both are utterly without rights. I believe that they

both have rights. What they lack is to possibility of complaint.

This interpretation of these cases presents a challenge to the view that directed

obligations are distinctively bound up with the standing to complain or demand

justification. For a theory like Darwall’s, it should be impossible for there to be

moral obligations owed to another—obligations of a second-personal character—

without a corresponding possibility of complaint. But if what I have argued is

correct, then this is not only not impossible, but it is a relatively common moral

phenomenon. These cases of absent standing or capacity to complain are, I be-

lieve, a strong reason for distinguished between rights and relational obligations,

on one hand, and complaint and wronging, on the other.
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You said in the Park yesterday that possibly you had made a
mistake in taking upmedicine: you immediately added that
probably it was wrong to think such a thing at all. I am sure
it is… The thing now is to live in the world in which you are,
not to think or dream about the world you would like to be
in. Lookat people’s sufferings, physical andmental, youhave
them close at hand, and this ought to be a good remedy…

Wittgenstein

8
AnArgument fromBadThoughts

While Wittgenstein’s comment in a personal correspondence quoted above

(Malcolm, 1995, p.125) is easily read as just an ordinary piece of prudential advice,

what I find appealing in it is the sense that the advice is not just prudential, but

also moral. Less poetically than Wittgenstein, there is a bumper sticker that says,

“Think Good Thoughts.” This chapter defends that view. More precisely, this
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chapter defends the claim that there aremoral obligations, owed to others, to think

certain thoughts andnot others, irrespective of any effect on external conduct. My

sense is that some will find this claim bumper-sticker obvious and some will find

this claim deeply troubling. This reflects, I think, a tension between our everyday

moral sensibilities and theoretical commitments about morality and rights. This

chapter aims to alleviate this tension by appealing to a distinction between what

we owe to other people and what they can claim from us. My hope, by the end, is

to make the idea of impermissible thoughts appear less theoretically problematic,

while also suggesting that the way to accommodate this idea is by distinguishing

what we owe to someone such that theymight be wronged andwhat someone can

claim as a matter of right.

Before proceeding, however, there is one technical, cautionary note about what

is not my topic. I am going to try to steer mostly clear of the complicated ques-

tions that arise around the ethics of belief. I will not generally be considering

whether it is morally wrong to form a particular belief—a topic that raises difficult

questions about doxastic voluntarism and the relationship between epistemic and

moral norms. My topic is primarily non-doxastic mental activity—wondering,

fantasizing, coveting, imagining, hoping, daydreaming, loathing, and so on. Men-

tal activities like these aremore clearly under our control, and therefore raise fewer

questions about choice.

Nevertheless, these things exist on a spectrum representing different degrees of

control. At theminimum, I hope to convince you that thosemental activities that

aremost clearly voluntary are the subject ofmorality. But, at points,my arguments
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will suggest thatmorality reaches further along the spectrum, and I do endorse this

stronger claim as well, even if it is not my primary subject here.

8.1 The Tension

I will begin by attempting to describe what I take to be a tension between our

everyday moral concepts and some common philosophical commitments. On

the one hand, it is common to find ourselves morally obligated to avoid certain

thoughts or fantasies—that is, certainmental activity. On the other hand, there is

general philosophical pressure towards the view thatmoralitypertainsonly towhat

we do to one another. I think that there is enough of a tension between these ideas

and tendencies that an explanation is wanted. To illustrate this point, I’m going to

start with examples of both sides of the tension; there are a lot of examples, but I

think they are valuable to get the thrust and scope of the problem.

8.1.1 The Commonsense Morality of Thought

Judeo-Christian Ethics

In the Judeo-Christian tradition, the idea that morality governs thoughts as well

as action is familiar. To take one obvious example, the Ten Commandments de-

mand, “Thou shalt not covet thy neighbor’s wife,” and, “Thou shalt not covet thy

neighbor’s house.” Read naturally, these are prohibitions on thoughts and atti-

tudes, not on action. Maimonides, our first philosopher troubled by a prohibition

on pure thought, attempted to distinguish the Exodus commandments, which say
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“covet,” from the Deuteronomy commandments, which say “desire.” Coveting,

he maintained, implied some actual deed or scheme to acquire the object; desir-

ing, he argued, was prohibited only because “one’s love for the object will become

stronger until one devises some scheme to obtain it” (1987, p.251). Maimonides,

however, is the exception that proves the rule. Judeo-Christian scholars have al-

most universally taken the Bible to prohibit thoughts as well as actions.

Sharing Maimonides’s philosophical orientation, Aquinas believed that “sin is

nothing else than a badhuman act.” He reconciled this viewwith theChristian tra-

dition by positing both “interior” and “exterior” acts. This view allowed Aquinas

to hold both that sin requires an act and also that sin can be internal. As he puts it,

sin, “insofar as it is voluntary, must needs always include some act, at least the inte-

rior act of thewill” (1920,Q.71, Art.5). Thus, while Aquinas understandsmorality

to govern only what is voluntary, he includes within its aegis the interior realm of

thought and intention. Men “are to direct their thoughts and actions to the end

[of God]” (1920, Q.1, Art.1).

The Christian image of internal sin is certainly alive in modern culture. In a

famous Playboy interview, then-Presidential candidate Jimmy Carter said the fol-

lowing:

I try not to commit a deliberate sin. I recognize that I’m going to
do it anyhow, because I’m human and I’m tempted. And Christ set
some almost impossible standards for us. Christ said, “I tell you that
anyonewho looks on awomanwith lust has in his heart already com-
mitted adultery.” I’ve looked on a lot of women with lust. I’ve com-
mitted adultery in my heart many times.

While the statement generated a lot of satire, it may have helped Carter because
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Americans were sympathetic with his honesty and with the sentiment that he ex-

pressed (Gardner, 1994, p.181).

Perverse Fantasies: Racism, Sex and Violence

I suspect that evenmanywho considerPresidentCarter’s remarkbizarrely puritan-

ical and who think of him- or herself as morally permissive will balk at the moral

permissibility of certain thoughts. The list of taboo thoughts is easy to conjure if

uncomfortable to describe. For one, I think most people would find it immoral

to consciously harbor racist thoughts. As one author puts it, “White racist con-

tempt… is in its very constitution disturbing and immoral” (Kim, 1999, p.123).

Entertaining or harboring some sexual and/or violent fantasies is also likely to

seem immoral. Even if it does not alter one’s external behavior, it is hard to imagine

that one is morally permitted to do what one may with another person so long

as it is in one’s mind. In his final interview before being executed, Ted Bundy

described how he harbored fantasies of sexual violence before ever acting upon

them: “I knew it was wrong to think about it… I was on the edge, and the last

vestiges of restraint were being tested constantly, and assailed through the kind of

fantasy life that was fueled, largely, by pornography.”¹ It is, of course, possible to

maintain that Bundy did nothing wrong until he acted upon these fantasies, but

for Bundy (and I think any reflective agent) the conscious harboring and engaging

with such fantasies already crossed over into immorality.

¹James Dobson, Fatal Addiction: Ted Bundy’s Final Interview, Jan. 24, 1989.
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Attention and Accuracy

These examples may seem so extreme as to be of little philosophical interest, but

I don’t believe that they are altogether different in kind from more pedestrian in-

ternal moral activity. Iris Murdoch offers an example of more subtle but morally

significant mental activity:

Amother, whom I shall call M, feels hostility to her daughter-in-law,
whom I shall call D. M finds D quite a good-hearted girl, but while
not exactly common yet certainly unpolished and lacking in dignity
and refinement. D is inclined to be pert and familiar, insufficiently
ceremonious, brusque, sometimes positively rude, always tiresomely
juvenile. M does not like D’s accent or the way D dresses. M feels
that her son hasmarried beneath him. Let us assume for purposes of
the example that the mother, who is a very ‘correct’ person, behaves
beautifully to the girl throughout, not allowing her real opinion to
appear in any way. We might underline this aspect of the example
by supposing that the young couple have emigrated or that D is now
dead: the point being to ensure that whatever is in question as hap-
pening happens entirely in M’s mind…

[T]ime passes, and it could be that M settles down with a hard-
ened sense of grievance and a fixed picture of D, imprisoned… by
the cliché: my poor son has married a silly vulgar girl. However, the
M of the example is an intelligent and well-intentioned person, ca-
pable of self-criticism, capable of giving careful and just attention to
an object which confronts her. M tells herself: ‘I am old-fashioned
and conventional. Imay be prejudiced and narrow-minded. Imay be
snobbish. I am certainly jealous. Let me look again.’ Here I assume
thatM observes D or at least reflects deliberately aboutD, until grad-
ually her vision of D alters. If we take D to be now absent or dead
this can make it clear that the change is not in D’s behaviour but in
M’s mind. D is discovered to be not vulgar but refreshingly simple,
not undignified but spontaneous, not noisy but gay, not tiresomely
juvenile but delightfully youthful, and so on. And as I say, ex hypoth-
esi, M’s outward behaviour, beautiful from the start, in no way alters.
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(1970, pp.17-18)

Murdoch uses the example to show the possibility of mental activity. She is bat-

tling against the idea—coming from existentialism and behaviorism—that our in-

ternal life is in some sense not real. The argument attempts to rebut the emptiness

of our internal life precisely by drawing attention to how it can be morally signifi-

cant.

Murdoch draws out themoral significance of attention. M’s change is based on

a shift in what she attends to. The argument turns on the idea that we have a duty

to give, what Murdoch describes as, “just and loving attention.”

Putting the point generally, we have an obligation to view others charitably and

not to form unwarranted negative opinions. While considering it outside the

realm of rights, Judith Thomson notes the way that we use moral language to re-

fer to such relations: “But what if I think you killed Cock Robin, when as things

turn out you did not? I think we might in the ordinary way say I wronged you

and did you a wrong, though it can hardly be thought that my merely harboring

that thought wasmy violating a claim of yours” (1990, p.122).² In short, regarding

others in undeserved ways seems like not merely a mistake, but a wrong to them.

² David Owens (2012, pp.62-63) makes a similar point: “Undeserved attitudes can also
wrong. Suppose I come to believe, without any great evidence, that my brother drove my fa-
ther to an early grave. When my brother learns of this belief, he will feel traduced. Perhaps I
never express the belief to anyone and he discovers it quite inadvertently by reading my diary.
Outrage, indignation, etc. are in order here quite apart from fear of further harm or damage:
my brother may feel this way even if we are already estranged. Nor does he think that his being
wronged depends on his having found out what I think of him (i.e. on the distress that discovery
causes). Rather he simply values being regarded as a decent person and the fact that my belief is
both ungrounded and against his interest ensures that it wrongs him.”
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Jealousy & Trust

Thomson’s example gains particular force when we imagine behind it some back-

ground relationship, like friendship. If you and I are friends, then I may especially

owe it to you not to think that you killed Cock Robin. That is, friends may owe a

particular level of trust to each other.

Generally, it is not uncommon to think that we owe an obligation towards a

loved one not to be untrusting or jealous. This, of course, is amajor theme ofOth-

ello. At first,Othello acknowledges the impropriety of unfounded jealousy. When

Iago attempts to plant suspicion inOthello’s mind, Othello initially asserts the im-

propriety of feeling jealousy towards hiswife.³ Part of the play’s deep tragedy is the

way thatOthello is aware of thewrongness of jealousy at the same time that he falls

victim to it. I think itwouldbeodd to say thatOthello’swrong consists solely in the

way that he acts upon his suspicions. Rather, the conscious harboring and active

cultivating of suspicions itself constitutes a large part of his misdeed. Othello’s

wrong occurs not merely when he kills Desdemona, but earlier, as he declares:

“Arise, black vengeance, from thy hollow cell! / Yield up, O love, thy crown and

hearted throne /To tyrannous hate!”⁴ Now, I don’t suppose that people actually

say things quite like this to themselves, but the internal struggle is realistic. People

do nurture thoughts that they ought not—and even thoughts that they know that

³ Act III, Scene 3: “Think’st thou I’ld make a lie of jealousy, / To follow still the changes of
the moon / With fresh suspicions? No… / …exchange me for a goat, / When I shall turn the
business of my soul / To such exsufflicate and blown surmises, / Matching thy inference.”

⁴ Act III, Scene 3. And yet again a moment later: “My bloody thoughts, with violent pace, /
Shall ne’er look back, ne’er ebb to humble love, / Till that a capable and wide revenge / Swallow
them up.” Act III, Scene 3.
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they ought not.

8.1.2 Philosophers’ Focus on What We Do to Others

Some General Influences

Generally, philosophers describe morality as principles governing how we act to-

ward one another. In consequence, morality is taken to govern behavior—what

we do to others.

There are, I think, awide variety of theoretical influences that drive this assump-

tion about morality, but I want to draw attention to a few that I find especially

noteworthy. To get the flavor of the general assumption, consider a passage from

Jeremy Bentham describing the foundation of morality:

The fundamental idea, the idea which serves to explain all the others,
is that of an offence. It possesses clearness by itself; it presents an
image; it addresses itself to the senses, it is intelligible to the most
limited mind. An offence is an act from which evil results. To do a
positive act is to put one’s self in motion; to do a negative act, is to
remain still. (Bentham, 1838, p.160)

For Bentham, an offensemust be something done to another. Bentham illustrates

several important themes behind the philosophical assumption. First, for Ben-

tham, morality has to do with consequences—with how our actions affect others.

Oneneednot be autilitarian, likeBentham, to share the idea that consequences are

important, and that something that affects no one else is not a matter of morality.

Sticks and stones can break my bones, but thoughts aren’t like that at all.
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Second, Bentham focuses on what one does to another because it “presents an

image” and “addresses itself to the senses.” That is, Bentham focuses on the exter-

nal act toward another because it is observable and, in this sense, objective. Ben-

thamviews amorality concernedwithwhatwedo to each other because that alone

is what we witness and what affects us. Morality applies because our actions pro-

duce something that can be witnessed by the world. In this vein, Simon Blackburn

remarks, “we can usefully compare the ethical agent to a device whose function is

to take certain inputs and deliver certain outputs” (1998, pp.4-5).

Third, Bentham is highly reliant on an analogy between morality and the law.⁵

The legal analogy—the idea that morality is a set of rules created by a legislator—

gently suggests that morality governs conduct, not thought, because the laws of

the state govern conduct, not thought. At least, this is an important feature of the

liberal state; thought crimes exist only in Orwellian dystopias.

It may be useful here to draw attention to the idea of rights because it is an im-

portant part of the analogy to the law. The law imposes boundaries on how we

may treat one another, marking out for each person a unique sphere of control.

Rights, like Bentham’s idea of an offense, seems to be about out outward conduct.

Although we may frown upon certain thoughts, we intuitively resist the idea that

there is a right concerning other people’s thoughts. Racist thoughts may be ab-

horrent, but wemay think that they still don’t violate anyone’s rights. The analogy

⁵ Compare Scanlon (1998, p.153): “[Contractualism] holds that an act is wrong if its per-
formance under the circumstances would be disallowed by any set of principles for the general
regulation of behavior that no one could reasonably reject as a basis for informed, unforced gen-
eral agreement…According to contractualism, thinking about right and wrong is in one respect
like thinking about the civil and criminal law…”
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between the laws of morality and the laws of the state introduces this way of think-

ing, and consequently suggests that morality does not concern our thoughts.

Finally, consider the followingpassage fromKant, inwhich the analogybetween

morality and the law is at work but not the primary point:

For a human being cannot see into the depths of his own heart so as
to be quite certain, in even a single action, of the purity of his moral
intention and the sincerity of his disposition, even when he has no
doubt about the legality of the action… In the case of any deed it
remainshidden fromthe agenthimself howmuchpuremoral content
there has been in his disposition. (1965, 6:393)

Kant’s point seems to be that what happens within the agent is obscure even to

the agent him- or herself. We cannot assess our own dispositions and capacities

accurately. They are, in an important way, inscrutable to us.

On a related note, Kant suggests that certain attitudes toward others are not the

sort of thing that we can owe to one another because they are not part of the delib-

erating agent’s choice. Here, Kant distinguishes “pathological love” from “practi-

cal love.” The former, he thinks, cannot be a duty. He writes, “[T]here can be no

direct duty to love, but instead to do that by which one makes oneself and others

one’s end” (1965, 6:410). This is not because love for another is notmoral in char-

acter.⁶ Instead, pathological love is not a duty because it is not exactly a matter

of choice. As will be discussed further below, contemporary thinkers like T.M.

Scanlon have similarly picked up on the argument that our motives and reasons

are not a matter of choice.

⁶ Kant views pathological love as a precondition of being a moral agent at all (1965, 6:399).
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These different commitments—the importance of consequences, the need for

something objective, the analogy to law, and the inscrutability or uncontrollability

of our feelings—are diverse. But, in a loose sense, they are united around the idea

that thoughts are not part of morality because they are not the kind of thing that

others couldmake a claim on. Morality doesn’t apply to thought because thought

alone doesn’t do anything to anyone. Why should we be entitled to make demands

about it?

An Argument against the Doctrine of Double Effect

These diverse commitments crystallize in one argument that I find particularly

convincing. This is an argument, first raised by Judith Thomson, against the so-

called doctrine of double effect. The doctrine of double effect holds roughly that

one may cause a bad outcome in order to bring about a sufficiently better out-

come if and only if one does not intend the bad outcome as a means to the good

outcome. For example, if a trolley is headed toward five people but it could be

redirected onto another track to kill only one person, the doctrine of double effect

says that it is okay to redirect the trolley as long as one doesn’t intend to kill the

one—as long as that is just an unintended side effect.

Thomson’s argument aims to refute this doctrine by showing that an agent’s in-

tention is not relevant to determining the permissibility of an action. As such, it

is not explicitly a rejection of the morality of thoughts, but the challenge should

be clear: if the argument is right, then permissibility is a matter of external con-

duct, not internal thoughts and attitudes—in particular, not intentions. To make
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the argument, Thomson imagines a husband, Alfred, who wants to kill off his sick

wife.⁷ He buys a substance thinking it poison, but, unbeknownst to him, it is the

only cure for his wife’s disease. Thomson then argues that it must be permissible

for Alfred to give her the stuff—after all, it is what she needs. So it can’t be that

permissibility depends on one’s intention.⁸ This argument has appeal, but there is

room for some doubt. After all, Alfred seems to be committing attemptedmurder,

and attemptedmurder is surely impermissible.⁹ It seems problematic, at least, that

Alfred didn’t know that what he was doing was okay.

But if this is a worry, Frances Kamm offers essentially the same argument as

Thomson, but she slips into it the fact that the agent’s behavior is responsive to the

permissibility of his action:

Consider again theTrolleyCase. Suppose that it is a bad personwho
sees the trolley headed toward the five. He has no interest in sav-
ing the five per se, but he knows that it is his enemy who will be the
one person killed if he redirects the trolley. He does not want to be
accused of acting impermissibly, however, and so while he redirects

⁷ “Here isAlfred, whosewife is dying, andwhosedeathhewishes tohasten. Hebuys a certain
stuff, thinking it a poison and intending to give it to his wife to hasten her death. Unbeknownst
to him, that stuff is the only existing cure for what ails his wife. Is it permissible for Alfred to give
it to her? Surely yes. We cannot plausibly think that the fact that if he gives it to her he will give
it to her to kill her means that he may not give it to her. (How could his having a bad intention
make it impermissible for him to do what she needs for life?)” (Thomson, 1991, pp.293-94).

⁸ “It is irrelevant to the question of whether Xmay do alpha what intention Xwould do alpha
with if he or she did it” (Thomson, 1991, p.194).

⁹ It is actually an interesting question to what impossibility is a legal defense to a criminal
charge for an attempted crime. At times, courts have distinguished factual impossibility, as
when someone pulls the trigger of an unloaded gun, from legal impossibility, as when some-
one tries to steal an object that has been legally granted to them. There is also some thought that
extreme cases of factual implausibility—for example, attempting to murder by voodoo—might
not be criminal. But, in general, courts are unreceptive to the impossibility defense. And the
impossibility in Alfred’s case is straightforward factual impossibility, which courts are not likely
to excuse.
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the trolley in order to kill the one, he does so only because he believes
that (i.e., on condition that) a greater goodwill balance out the death.
Hence, hewould not turn the trolley unless he expected the five to be
saved (BadManCase). His redirecting the trolley is still permissible,
I believe, though he does it in order to kill his enemy. (2006, p.132)

Like Thomson, Kamm takes the argument to show that permissibility is gener-

ally independent of intention. As a result, the objection has force against all “state-

of-mind principles.” That is, the question of permissibility is pushed outward.¹⁰

T.M. Scanlon has also recently argued that permissibility is a matter of an action’s

relation to the world and not a matter of the agent’s intention: “what makes an

action wrong is the consideration or considerations that count decisively against

it, not the agent’s failure to give these considerations the proper weight” (2008,

p.23).

I find these arguments very plausible. If, however, the badman acts permissibly

despite his bad intentions, how canwe say that our inner activity is also the subject

of morality? If Kamm’s bad man acts permissibly, how can Murdoch’s M be said

to act impermissibly?

8.2 SomeUnsuccessful Explanations

Now I want to consider four possible explanations for the tension. Each ex-

planation has truth in it. My claim, however, is that none can offer a full account

of the tension.

¹⁰“When it is impermissible for an agent who intends [evil] (as a means or end) to do an act,
it will be because of some characteristics of the act or its effects (or their relation) independent
of his intention.” (2006, p.135)
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8.2.1 Effects on External Action

The first response to some of the examples I offered above is likely to be that the

thoughts are wrong not in themselves, but rather because of the consequences

these thoughts have for external conduct. “C’mon, Ted Bundy and Othello,” one

might say. This is a straightforward consequentialist explanation—the thoughts

are wrong because they have bad consequences.

It is surely true that bad thoughtsmay be a gateway to bad actions and thatmany

bad thoughts arewrong primarily because ofwhat they cause.¹¹ But it seems tome

that this is at best an incomplete explanation of the apparent immorality of certain

thoughts.

First, it is not clear that this sort of explanation can cover the diversity of cases in

which there appears to be amoral obligation to think certain things. For example,

Murdoch’s M and D example is carefully constructed so that M’s thoughts do not

have any external effects.

More generally, the consequentialist responsemakes the obligations of thought

seem too contingent. More often than not, thinking bad thoughtsmay lead to bad

actions, but theremay be caseswhere entertaining bad thoughts does not have this

consequence and yet still seems wrong. For example, one response that I have

¹¹ Note that the consequentialist explanation requires that the agent take a somewhat odd
stance towards herself. Under this explanation, the agent will only take herself to have an obli-
gation to avoid a particular thought if she believes that thought would cause her to do certain
acts X which she ought not do. In other words, she must take herself not to be under control of
whether she will do X. We do, no doubt, assume such an attitude towards ourselves sometimes,
but it is an abdication of agency—“if I let myself do this, then I will unavoidably do that.” For
the agent who takes the decision to X to be fully under his control, the consequential reason not
to think the thoughts that may lead to X will not be available.
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frequently received to the claim that certain thoughts are immoral is that people

are better off allowing themselves to engage these thoughts than repressing them.

This Freudian responsemakes it less obvious that bad thoughts should be avoided

because they lead to bad behavior. Allowing oneself to engage in hateful thoughts

could conceivably be a way to avoid outbursts of actual violence, but it is not clear

that this would eliminate all senses in which the thoughts are wrong.

A third problem, at least for a straightforward consequentialist explanation, is

that the enjoyment that an agent gets from certain bad thoughts could plausibly be

large enough to outweigh slight impairments in behavior. For example, someone

might get great pleasure from his perverse sexual fantasies about a coworker at the

expense of only a minor increase in awkwardness during workplace interactions.

But it does not seem like the impermissibility of the fantasy depends on how the

consequences balance out. And this is not simply because one’s own welfare can

never be grounds for slightly impairing one’s interactions with others. If I can

avoid pain by taking a steroid, whichwill giveme a slightly increasedpropensity for

anger or violence toward those aroundme, includingmy coworkers, that need not

be impermissible. But violent fantasies seemwrong, even if the costs and benefits

balance out just as they do with the steroid.

Finally, it seems tome that one canhave anobligation to think in aparticularway

even when it positively impairs one’s external actions. Imagine that young hus-

band, H, and wife, W, learn that W has an incurable disease. In their final months

together, they have a number of discussions about whatHwill dowhenW is gone.

W repeatedly insists that H should not feel bad about moving on and insists that
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she hopes he is able to find love again. She asks only that H promise that he will

think of her every day for the rest of his life. H, of course, is happy to make this

promise (and assume that it is a very explicit promise—not mere words). After a

few years, H does remarry. His newwife, N, appreciates the importance ofW toH

and never in any way discourages H from maintaining her memory. Still, H now

finds himself uncomfortable thinking ofW. He finds that thememoriesmake him

morose; they become intrusive distractions fromhis work and his personal life; he

is not as good a husband toNwhen he thinks ofW. SoH decides to stop thinking

of W.

It seems tome thatH is violating anobligation. I donot think, however, that the

thoughts are required because of the way that they will affectH’s external conduct.

In fact, it may be true that the thoughts are a mild distraction or impairment. If

this is correct, then one may have an obligation to think certain things even when

the overall effects are not positive.¹² So it seems like the external effects of our

thoughts cannot fully explain our obligations regarding them.

8.2.2 Cultivating Moral Character

A second response is that one has certain obligations concerning one’s mental ac-

tivity because one has a duty to cultivate one’s moral character. Having a good

moral character involves having the right moral emotions and dispositions, and

¹² I think this is true even if it means that H is somewhat impaired in performing his duties
at work or at home. In such cases, there will be two competing duties. While the duties of
certain thoughts may often give way in such cases, I do not think that they automatically do so.
I therefore disagree with Frances Kamm’s assessment: “But if the act is not only permissible but
one’s duty, one should put doing the act before avoiding actualizing one’s capacity for having
efficacious inappropriate intentions that will lead to the act” (2006, p.178 n.15).
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these emotions and dispositions must be built through appropriate internal activ-

ity.

If one is not careful, this idea may simply reduce to a form of the consequen-

tialist account above. That is, if the reason that one must cultivate a good moral

character is because the external effects of one’s behavior will be better, then this

account does not add anything other than a description of the causal mechanism.

But the picture need not be consequentialist. One might think that one simply

ought, in virtue of being a moral agent, develop one’s moral capacity. The person

who entertains malicious thoughts is stunting her own moral capacity; she is will-

fully making herself a worse person. She is thereby acting against her own nature

or with disrespect for her own humanity.

I do not doubt that there is such an obligation to cultivate one’s moral character

and dispositions. Insofar as immoral thoughts impair this development, this offers

a reason why one ought not think such things. Still, it does not appear to me that

this duty to cultivate one’s moral character can explain the ways in which morality

seems to govern thought.

First, this explanationmakes the obligations of thought appear to be general and

flexible. In theGroundwork, Kant classifies the duty to cultivate one’s talents as an

imperfect duty (1997, 4:423),meaning that it is a policy that we should pursue but

not necessarily at every available opportunity. In The Metaphysics of Morals, Kant

describes the duty to cultivate morality as “wide” (1965, 6:393), meaning that it

is something that each individual has latitude in determine how he or she will ful-

fill it. These classifications of the duty to cultivate oneself seem right—the duty
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imposes a general and flexible sort of obligation on us, but it does not narrowly

proscribe any particular act. I may have an obligation not to let my life and capa-

bilities go to waste, but this doesn’t mean that I can never indulge in some coun-

terproductive frivolities. I probably shouldn’t let myself get fat and useless, but a

donut now and then isn’t morally objectionable. The kind of bad thoughts that I

have been describing, however, do not seem to be like mental donuts. Rather, the

obligations against them seem to provide strict prohibitions. Indulging in a racist

thought seems to be violating a specific requirement. So, while it is very plausible

that we have a duty to cultivate ourselves and that this duty does require certain

kinds of mental activity, it doesn’t seem like such a duty could be strict enough to

capture all of our obligations to avoid certain thoughts or fantasies.

Second, this account doesn’t reflect the way the duty is owed to someone. The

duty to cultivate one’s moral capacities is owed to oneself, or toGod, or to human-

ity generally. But at least some duties of thought are owed to others. I think the

fact that such duties of thought can be owed to another is especially clear in the

example of the husband’s promise. The duty in that case is acquired through a

promise and, like other promises, its performance is owed to the promisee. The

more common case, however, is where a thought is owed to the person who is its

object out of respect for that person. M owes it to D to see her justly. Othello

owes it to Desdemona not to distrust her. And you owe it to your friend not to

believe that he killed Cock Robin.

To emphasize theway that these duties are owed to others, consider two further

characteristics. First, the moral character of a particular thought will be quite dif-

270



ferent if the person in it is real or fictitious. As a boy growing up, I had something

of crush onMaidMarion. Now suppose that I engaged in somemoderately exten-

sive fantasizing and daydreaming about Maid Marion. If it wasn’t too consuming

or perverse, then it seems fairly innocent, I think. But the same fantasies, if they

are about the girl who lives down the street and has no idea, may have a rather dif-

ferent character (although not necessarily wrong). The difference is that there is

a real person to whom I owe respect. As a result, the obligation takes on a more

strict and directed quality.

Second, the fact that obligations of thought are owed to the person whom the

thought concerns is illustrated by the fact that a person’s action can alter the char-

acter of the obligations. I may owe my female coworker a duty not to think of

her as sexual object, while at the same time I may not owe such a duty to Britney

Spears. The difference, I think, is that Britney has made millions by permitting

herself to be thought of, at least within certain bounds, as a sexual object. Sexu-

ally objectifying anyone may be bad for my moral character, but the duty to my

coworker has to do with her and not with me.

8.2.3 Reflecting Blameworthiness, Not Permissibility

A third possible explanation is that bad thoughts appear impermissible because of

the way that they reflect fault in the agent. That is, bad thoughts are a reflection

of bad moral character. They are not actually impermissible, but they appear to

be because we can be faulted for them. In order to get this explanation off the

ground, of course, one needs an account of fault that is detached from permissibil-
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ity. T.M. (Scanlon, 2008) has defended a view like this about an agent’s intentions

thatmight be generalized to othermental states. For Scanlon, an action’s intention

can determine themeaning of the action. Themeaning of an action can cause oth-

ers to change their intentions and expectations with regard to that agent. This, for

Scanlon, is blame. Extending such an approach to thoughts would allow us to say

that we may blame the racist for his thoughts—that is, we may alter our relations

with him—even though his thoughts are themselves permissible. The personwho

thinks that thoughts alone can be impermissible has simply confused permissibil-

ity with blameworthiness.

Assuming that this is what blame amounts to, I do not doubt that one’s men-

tal activities do reflect features of the person’s character that may justify amending

our intentions and expectations toward that person. Moreover, blameworthiness

can provide a partial explanation for the (presumed) illusory appearance of im-

permissibility. Consider Kamm’s Bad Man. One might alleviate the sense that he

acts impermissibly by pointing out that he is still blameworthy. Moreover, this will

reflect back onto his deliberations: from his vantage point, killing his enemy may

appear impermissible because other might blame him. The appearance of imper-

missibility, here, is really the result of blameworthiness.

Perhaps this might similarly explain my first-personal sense that I ought not

think certain things, but I have my doubts. Consider what I said about the hus-

band’s promise above. It seems to me that H owes an obligation to W to think of

her. We can imagineH saying to himself, “I ought to think of hermore.” Wemight

try to recast this as, “I am a bad person for not thinking of her more,” but it may be
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the case that H is, as the example tried to intimate, a better, less morose person in

general for not thinking of her. A better attempt to recast the apparent norm of

permissibility might be, “I am destroying my relationship with W by not thinking

of her.” Still, this makes the reason that H takes himself to have to think ofW con-

tingent on valuing the relationship. He might respond by deciding, regretfully,

that it is time for him to cast off his relationship with W. But I think that the obli-

gation will appear less optional than this. In short, I don’t think an account like

this can fully capture either the force or the directedness of obligations of thought.

Of course, an appeal to blameworthiness is not meant to capture these things

entirely. It is meant to explain an illusion of impermissibility on the assumption

that it is, in fact, an illusion. As such, the account will depend on an argument

that thoughts are not actually impermissible. This is essentially the structure of

Scanlon’s arguments about intention. We come to the account of blame only once

we see thathaving abad intention isn’t really impermissible. With impermissibility

off the table, then the account of blame gets going. Scanlon argues that the reason

that having a bad intention is not impermissible is because what reason someone

acts on is notwithin his or her choice. This is a two-stage argument. First, Scanlon

argues that the question of permissibility only applies to matters of choice. He

writes,

The question of permissibility is the question, “May I do X?” which
is typically asked from the point of view of an agent who is presented
with a number of different ways of acting. The question is, which of
these may one choose? The question of permissibility thus applies
only to alternatives between which a competent agent can choose.
(2008, p.30)
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In other words, we can only say that something is impermissible if an agent had

some alternative that he could choose. But this fact, Scanlon thinks, means that

what reason someone acts on cannot be impermissible:

The suggestion is that itmight be impermissible either to bring about
a result with certain bad reasons in mind or to fail to bring it about at
all, and that the only thing that would be permissible would be to
bring it about for the right reasons. If I am correct about the con-
nection between permissibility and choice, this makes sense only if
acting for those different reasons is something the agent can choose
to do. I do not believe that such a choice is possible. (2008, p.31)

To sum up the argument: something is impermissible only if something is a

matter of choice; an agent can only choose what to do, not what reasons to act on;

therefore, it is not impermissible to act on the wrong reasons. The Bad Man, for

example, could only choose to switch the tracks or not—he couldn’t choose the

compound [switch the tracks in order to save the five].

I am not convinced. Scanlon’s argument seems tome to rely on eliminating the

activity of choosing and focus only on the choice made. Consider the analogous

argument formental activity. Suppose I think that you killedCock Robin because

I think that you have a sinister look about you. You did kill Cock Robin and the

bloody feathers are all over the ax lying on your front porch. But I have come to the

right belief for the wrong reasons. Should we say that my belief is impermissible?

Scanlon’s argument would suggest that it is not. After all, I can’t choose to believe

something for a particular reason.

But it seems tome that whatwewant to say is that I havemade an impermissible

inference. My activity in going from reasons to conclusions has been faulty—my
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reasoning was impermissible. We can say this because the agent can ask the ques-

tion “Should I reason in this way?” Recall whatMurdoch says: M has been active

in changing her opinion.

Of course, this analogy runs into the questions about doxastic voluntarism and

the ethics of belief that I vowed to avoid. But that is really not essential; we can

focus on a case of mental activity other than belief formation. Suppose I harbor a

strange fantasy involving killing my neighbor silently in his sleep. I contemplate

various ways that Imight be able to snuff the life out of himwithout his ever know-

ing it—chloroform and carbonmonoxide dance in my head. As it would happen,

however, my neighbor has a terrible terminal illness that has put him in a great deal

of pain. For religious reasons, he wouldn’t take his own life, but he longs for it to

be over and would welcome death. Assume that this fact would be a good enough

reason for someone who cared about him to at least think about ways for assist-

ing him in reaching a painless death. But it’s not my reason. My reason is based

on some perverse pleasure that I would find in it. I think we should say that my

thoughts in this case are impermissible, even though there would be an alternative

basis for permissibly entertaining the same thoughts.

Return now to the BadMan. Scanlon claims that we do not choose what reason

we act on when we choose to act. This seems plausible. But choosing itself in-

volves a form of conscious mental activity—at least some of the time. Choosing

often involves entertaining arguments, attending to particular facts, contemplating

various options, and so on. The Bad Man presumably engaged in the same kind

of murderous thoughts that I entertain regarding my ill neighbor. Shouldn’t we
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say that, like my thoughts regarding my neighbor, the Bad Man’s thoughts regard-

ing his enemy are impermissible—even if they do lead to unobjectionable external

conduct? True, the Bad Man cannot choose the compound [switch the tracks in

order to save the five, not because I hatemy enemy]. But the BadMan can choose

not to entertain the thought that killing his enemy is desirable. He can choose not

to engage in a certain forms of reasoning. In Scanlon’s picture, this deliberative ac-

tivity drops out. But this is precisely where the impermissibility occurs. The Bad

Man acts impermissibly insofar as his mental activity—his practical reasoning—

has been impermissible. He has not attended to the reasons that he has, and he has

allowed himself to think in ways that he ought not. This may be true, one might

say, even though his physical act in switching the tracks was not objectionable.

8.2.4 Two Actions

I have argued thus far that one cannot explain the apparent moral prescriptions

against having certain thoughts through derivative or deflationary accounts. That

is, there genuinely are obligations against entertaining certain thoughts. These

obligations are not derivative results of external effects the thoughts might have

on external action. And these are genuine obligations—things I ought not do—

not merely apparent obligations that are shadows of the idea of moral character.

There is, I think, a plausible reply at this point, which is suggested by the discus-

sion of Scanlon above. One might believe that morality applies to thoughts for a

relatively straightforward reason: morality applies to the internal realm as well as

the external realm because action occurs in the internal realm as well as the exter-
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nal. This is essentially Aquinas’s picture—there are both mental and physical acts.

Morality applies to action, but this may include an act of the mind as well as an

external act.

This division allows a clear explanation of the cases described previously. My

act of fantasizing about killing my neighbor is impermissible, even though it does

not involve any external action. Andwe can then say the same thing about the Bad

Man. His interior act is immoral—that is, the mental activity behind deciding to

kill his enemy is activity that he ought to avoid—but his exterior, physical act—

switching the tracks—is not immoral.

Perhaps this is the correct response. I do believe that we choose to do certain

things with our minds as well as with our bodies and that recognizing this is im-

portant. Still, I am not sure that starkly dividing actions up between mental and

physical is quite the right way to think about thesematters. First of all, the division

of separate actions can seem a bit artificial. Intuitively, the Bad Man does one ac-

tion, not two. Themental activity—the contemplating, envisioning, entertaining,

reasoning, and ultimately deciding—and the physicalmovement are all part of the

same action. Moreover, dividing the Bad Man’s conduct into mental and physical

movements would create a doubling problem for ordinary bad actions. Every pre-

meditated malicious action would actually be two immoral acts—an internal one

and an external one. Or at least two. If we are going to say that themental activity

was impermissible but the physical activity was not, why stop there? We could say

that some of themental activity leading up to switching the tracks was impermissi-

ble and other of it was permissible. There could be any number of “actions,” some
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permissible and others not.

As I said, however, I’m not convinced that that this isn’t the correct response.

The points that I just raised give me pause, but they may not be conclusive. Still, I

wonder if there might be a more compelling way to capture the idea that the Bad

Man acts permissibly, and also capture the idea that I don’t act permissibly when I

imagine killing my neighbor.

8.3 Unclaimable DirectedDuties

My strategy is to distinguish two ways in which an obligation may be owed

to another person. These two forms of obligation correspond with two different

senses of fulfilling one’s obligations and, in some sense, with two different ideas of

permissibility. As a result, in one sense—what I think of as the primary sense—

both the BadMan’s action and the bad thoughts constitute impermissible and im-

moral action. In the other sense, however, neither the Bad Man’s action nor the

bad thoughts are impermissible.

Both ideas about permissibility have already arisen in what has been said. First,

it seems to me that we owe duties of thought out of respect for the other person

and out of an obligation to give proper attention to reality. Moreover, these duties

seem to be owed to the other person. It is not just that I ought not think x, but that

I owe it to you not to think x. By thinking x, I may wrong you.

On the other hand, in spite of this sense that there is an obligation owed to the

other person, there is a lingering sense that these obligations are different than

other obligations that we owe to each other. Although these obligations seem to
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be owed to the other person, one might be a reticent to call them claims or rights.

This reticence arises, I think, from the thoughts that these obligations do not have

the form of something that we can demand from others.

I want to suggest that the both of these ideas—the sense of wrongness and the

reticence to ascribe a right—are correct. More particularly, I want to say: (1) we

have a strict duty not to think of others in particular ways and that duty is owed to

the other person out of respect for them, and yet (2) the other person cannot nec-

essarily claim or demand that we fulfill this obligation. In other words, obligations

of thought are directed duties, but they are not subject to the claims and demands

of those to whom they are owed. The duty is owed to the other person, but it is

not theirs to demand.

This suggestionmay soundmysterious at first. If something is owed to someone,

isn’t it that person’s right? In one sense, perhaps. But there is another sense of

having a right that is boundupwith a special formof activity—claiming or asserting

the right. As Joel Feinbergputs it, “there is nodoubt that [rights’] characteristic use

and that for which they are distinctively well suited, is to be claimed, demanded,

affirmed, insisted upon” (1970, p.252). Claiming, or asserting, a right isn’t simply

amatter of asserting that something is the case. One can, of course, assert that one

is owed ten dollars in the way that onemight assert that one lives onOak Street or

that one’s brother is a drunkard. This kind of assertionmerely offers a description,

and anyone could offer these descriptions of the world. There is, however, a more

unique, normative way that one can assert that one is owed ten dollars. When

I assert that you owe me ten dollars in this sense, I am not merely describing a
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purported fact, but I am purporting to give you a reason to act. I am attempting to

exercise a power or authority with regard to you. It is predicated on my having a

certain prerogativewith regard to your use of the tendollars. This kindof assertion

of a right—making a claim on another—is something that only I, as the person

owed, can perform.

The idea that rights are boundupwith the activity of assertingor claimingwould

suggest that having a rightmightbeunderstood in termsofbeing situated to engage

in this activity. To have a right, in this sense, simply means being able to perform

this distinctive activity. As Feinberg puts it, “having a claim consists in being in a

position to claim” (1970, p.253). In this sense, the activity is primary and the right

is dependent on the activity.

When we think of rights in this way, we can readily make sense of the idea that

something could be owed to a person without that person having a right to it. This

circumstance will arise where there is some disability to asserting or claiming or

demanding what one is due. One example of this is gratitude. We generally think

that gratitude is owed to a benefactor and yet gratitude is not that person’s right. If

I saved your life once, you may owe it to me to give me assistance if you are subse-

quently in a position to help me. Nevertheless, it may be something that I cannot

demand or claim as a right.¹³ Something similar, I believe, is true about thoughts.

Our reticence to call the obligations of thought amatter of rights relates, I think, to

¹³ See Adam Smith (1869, II.ii.1): “Theman who does not recompense his benefactor, when
he has it in his power, and when his benefactor needs his assistance, is, no doubt, guilty of the
blackest ingratitude… His want of gratitude, therefore, cannot be punished. To oblige him by
force to performwhat in gratitude heought to perform, andwhat every impartial spectatorwould
approve of him for performing, would, if possible, be still more improper than his neglecting to
perform it.”
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the idea we are not in a position to demand or lay claim to other people’s thoughts.

Our power to engage in these activities, for some reason, does not generally extend

into the minds of others.

Why can’t we engage in the activity ofmaking claimswith regard to each other’s

thoughts? It cannot simply be due to the fact that we do not know about each

other’s thoughts because we might learn and because, in other contexts, we can

have claims even when we are in ignorance of them. I will very roughly sketch two

possible answers.

First, one might draw on the parallel with gratitude. Gratitude, by its very na-

ture, seems like it must be given, not demanded. It is built into the concept that

it cannot be demanded or claimed as a matter of right. Gratitude that isn’t freely

given isn’t really gratitude at all. One might think that something similar is true

of respect. It is a modern slogan that “respect cannot be demanded, it must be

earned.” If so, then perhaps, as a conceptual matter, we cannot demand that oth-

ers respect us in their thoughts for whatever we could demand as a right would not

be what we deserve, which must be freely given.

A second possibility would be to think that there is something like a protective

shield of privacy around ourmental life. The idea would be that no one has power

or authority over another person’s mind. According to this line, it is a substantive

moral principle that we cannot make claims or demands about what each other

think.¹⁴ Of course, these are just sketches of possible explanations for why we are

¹⁴ Along these lines, one might note that demanding certain thoughts as a condition for a
relationship like friendship might be less problematic. What one cannot do is make a moral
demand for certain thoughts. I am indebted to Tim Scanlon for this point.
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unable tomake claims on each other’s thoughts, andmuchmore would need to be

said. I suspect, though, that one or both of these ideas is correct.

Separating what is owed and what can be claimed allows an explanation of the

Bad Man. The Bad Man acts wrongly, although he does not act in a way that is

contrary to some claim of his enemy. In Thomson and Kamm’s argument against

the doctrine of double effect, the question is supposed to be whether the action in

question is permissible. If that question is understood as a first-personal deliber-

ative question, then I think the answer should be “no.” Try to imagine yourself as

the BadMan. You see that you could switch the tracks, and you see that it could be

justified as saving the five people in danger. It occurs to you, “Now ismy chance to

kill him.” It seems tome that you aremorally obligated to reject this thought. You

ought, at this point, to say to yourself, “No, I should not contemplate that.” His

failure to do this is, after all, why he is a bad man. I don’t believe that we should

think of this as merely an evaluative claim—it seems to me that he acts wrongly.

But the Thomson/Kamm argument makes sense because there is another way

to understand the question of permissibility. “Is this permissible?” might mean

“Can anyone claim that I not do this?” or “Does anyone have a demand that I not

do this?” This is, in a way, a different sense of permissibility. When another per-

son has a claim on us that we do something, there is a special way in which acting

contrary would not be permissible. To do so would be to violate the claim. In the

Bad Man example, if this is the question, then the action does seem permissible.

What makes Kamm’s BadMan a convincing case is the fact that he kills his enemy

because he knows that nobody can demand that he act otherwise. His action is re-
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sponsive to the claims that others can make on him. Insofar as the Bad Man does

not violate anyone’s claims, there is a sense in which the badman acts permissibly.

My suggestion, then, is that we can say that an intention is impermissible in the

first sense, but at the same time deny that that it is impermissible in the second

sense. That is, as an agent deliberating, I ought not engage in these thoughts, but

at the same time others do not have a claim on my thought process but on my

actions.

Oncewedetach the first-persondeliberative question from the further question

ofwhether others canmake a claimonus, I think it is lessmysterious how thoughts

can be immoral (even in the directed-duty sense). Others cannot place claims on

what I do in my mind, but this should not stand in the way of my having certain

duties to them out of respect for them. Recall that a unifying theme behind the

philosophical resistance was the sense that thoughts do not bear on others in the

relevant way. There turns out to be some truth in this idea. But it is not that

thoughts are too detached from theworld for us to have duties regarding them, but

rather that the world at large is not in a position to lay claims on us pertaining to

our thoughts. In short, thoughts can be owed even though they are not something

others can demand.

To drive this idea home, consider two examples from other philosophers where

the rough outline of this distinction begins to come through. First, recall Thom-

son’s characterizationof her intuitions regarding theCockRobin example: “I think

we might in the ordinary way say I wronged you and did you a wrong, though it

can hardly be thought that my merely harboring that thought was my violating
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a claim of yours” (1990, p.122). Thomson is only noting that our linguistic in-

tuitions about “wrong” do not track perfectly the idea of a claim-right. But one

might take the insight seriously and think that there can be directed duties even

when the other person cannot make a claim. Second, consider the following ex-

ample from Kamm, used to argue against Raz’s account of rights: “[I]f I have a

duty to help you by praying to God for your recovery, you still might not have a

right that I relate to God in this particular way” (2002, p.483).¹⁵ Kamm, here, is

clearly imagining that you might have a duty to another, and yet that other person

might not have a right—a claim—to your performance. The example works be-

cause we feel that this is a realmwhere one person is not entitled to demand things

from another—you cannot dictate how I ought to relate to God. Although there

may be an obligation, it is not the sort of thing that we can demand or claim and,

in this sense, is not a right.

If this overall picture is correct, I think there is an important insight about our

obligations to others. Typically, the philosophical concepts of respect, rights,

claiming, wronging, and directed duty all seem to come and go together. In our

thoughts, however, the questions about the rights, claims, and demands of others

are removed. I think the residue is philosophically illuminating. Even where oth-

ers may not be able to lay claims on us, we still owe them an obligation to think of

them justly and accurately. We may still fail to give others their due, and we may,

in this way, wrong them.

¹⁵ I should say that I find this a very difficult example to think about. I don’t mean to be
endorsing Kamm’s argument here, but only to point out how she divides the directed duty from
the right.
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After he had said this, Jesus was troubled in spirit and testified, “Very
truly I tell you, one of you is going to betray me.” His disciples stared
at one another, at a loss to know which of them he meant. One of
them, the disciple whom Jesus loved, was reclining next to him. Si-
mon Peter motioned to this disciple and said, “Ask him which one he
means.” Leaning back against Jesus, he asked him, “Lord, who is it?”
Jesus answered, “It is the one to whom I will give this piece of bread
when I have dipped it in the dish.” Then, dipping the piece of bread,
he gave it to Judas, the son of Simon Iscariot. As soon as Judas took
the bread, Satan entered into him. So Jesus told him, “What you
are about to do, do quickly.” But no one at the meal understood why
Jesus said this to him.

John 13:21-29

9
AnArgument fromWaiver

Most of the time, both rights and complaints can be voluntarily relin-

quished. With regard to both relations, we typically refer to this as a waiver. I can

waive a right or I can waive a complaint, meaning in both instances that I give up

something that morality would otherwise afford me. This chapter focuses on the

divergence between these different forms of waiver as an argument for seeing a
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divergence between the relations that are being waived.

9.1 Waiver, Permission, and Forgiveness

We have important moral practices built around waiving both rights and

complaints. When a right is relinquished, the waiver operates as a grant of per-

mission to the person who was previously under the right’s correlative duty. For

example, if I have a property right to exclude you from using my well and I waive

that right, then I have made it permissible for you to draw water from the well.

When a complaint is relinquished, the waiver operates as a grant of forgiveness.¹

For example, if you have injured me by cutting down my apple tree without per-

mission but I forsake any complaint against this trespass, then I have essentially

forgiven you for the wrong you have done me.²

Both granting permission and forgiving are performatives (Austin, 1962). They

are speechacts that effect a change inourmoral relationships. Grantingpermission

does so by relieving a duty that another person owed to the speaker. In this way,

it dissolves the right that correlates with that directed duty.³ Forgiving changes

¹ Something like this idea is famously found in Bishop Butler’s Fifteen Sermons (1726), in
which he seems to argue that forgiveness involves giving up one’s resentment and revenge. This
idea has been picked up by themajority ofmodern commentators. ErnestoGarcia (2011) offers
a valuable criticism of this reading of Butler. Garcia argues that Butler only believes that forgive-
ness involves giving up revenge and malice, not resentment. My view is that, even if forgiveness
does not require giving up resentment, it does involve giving up one’s position to complain.

² I think that this is true even if one forsakes the complaint out of a concern for some third
party or for one’s own sake and not out of any sympathy for the wrongdoer.

³When speaking about waiving a right, onemust take care in specifying the generality of the
right being described. Granting permission corresponds with waiving a Hohfeldian claim-right,
but not with waiving a more generalized right. If I grant you permission to kiss me, I have re-
moved your obligation not to kiss me. I have, in this way, given up a Hohfeldian claim-right,
namely the claim that you not kiss me. But I have not thereby given up my more general right
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our moral relationships by making it the case that the speaker can no longer con-

demn the forgiven person.⁴ In this way, it dissolves another aspect of our moral

landscape, namely a complaint or a wronging (Owens, 2012).⁵

These twoperformatives—grantingpermissionand forgiving—aredifferent ac-

tivities. In particular, they are performed at different times, relatively speaking. A

grant of permission typically occurs before the action in question is undertaken,

whereas the typical time for forgiving is after the action in question has been com-

pleted.

If one accepts the view that rights and complaints are necessarily connected as

reciprocals of one another, then the distinction between granting permission and

forgivingwill end here. More precisely, such a viewwill take this difference in tem-

poral perspectives to be the singular and essential distinction between waiving a

right and waiving a complaint.

To see this point, some metaphor is helpful. The picture of rights and com-

to decide who can kiss me, of which the aforementioned Hohfeldian claim-right is just one in-
stance. I focus on granting permission—and thus on waivingHohfeldian claim-rights—because
it provides the appropriate parallel with complaints and wrongings, which are focused on a par-
ticular actor and action. So, when I am discussing waiving a right, I am talking about waiving a
right that X do φ. This should not be confused with waiving all right that anyone do φ, which can
sometimes be implied by the same locution.

⁴ We also have another idea of forgiving that is not a performative. In this sense, one can
forgive a person in one’s heart alone, without ever doing anything. This is not my subject here.
I am interested in forgiving insofar as it involves waiving one’s complaint. This also means that
I am interested in the forgiveness that is exclusive to a wronged party. We sometimes speak of
forgiving those who havewronged others—“I cannot forgive whatMao did to the farmers”—but
this is forgiveness in the sense that is not my topic. For a further discussion of this difference, see
Downie (1965).

⁵ Owens maintains that forgiving makes it the case that third parties, in addition to the party
who forgives, can no longer condemn the wrongdoing. I am skeptical of this claim. Either way,
though, I am interested in forgiving insofar as it involvesmaking it the case that one cannot com-
plain oneself.
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plaints as binding together two moral agents affords a natural rendering of what

happens when there is a waiver. If rights represent a sort of normative connection

between two parties—“an arc of normative current passing between the agent-

poles,” as Michael Thompson puts it, “like the opposing poles of an electrical ap-

paratus” (2004, p.335)—then waiver can be viewed as the cutting off of that con-

nection by one side—or, in Thompson’s metaphor, as one pole’s charge being re-

moved and the current therefore ceasing to flow. Of course, not just any discon-

nection will count as a waiver. It must be accomplished by the right-bearing or

complaint-bearing party. If the connection is disrupted by outside forces, then it

will not count as waiving the right or complaint. In this sense, an apt metaphor

may be that waiver is like unleashing—something that can be done only be the

leash holder and not by the dog or a gust of wind. But regardless, the represen-

tation of rights and complaints as connecting pairs of moral agents implies a rep-

resentation of waiver as the disconnecting of moral agents. This is, I think, a very

natural and helpful way to understand waiver.⁶

This image of morality as uniquely binding two parties together can be joined

with the idea that rights and complaints are part and parcel with one another—the

familiar foe of this dissertation. According to this idea, the important thing is not

simply that rights and complaints are both two-sided relations that bind together

moral agents. It adds that these ties are fundamentally unified. AsDarwall puts it,

⁶ The talk of “disconnecting” shouldn’t be taken to mean that all connection between the
agents is necessarily cut off. Many particular rights come in bundles. If I waive my to exclude
you from taking my well water today, that doesn’t mean that I waive my right tomorrow. My
right to exclude you, in general, may be viewed as a bundle ofmore particular entitlements. One
can cut a particular strand without cutting the entire rope.
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“It is part of the very idea of a moral demand that we are accountable for comply-

ing” (2009, p.99). Agents that are bound up in a rights relation are, according to

Darwall, also bound together with regard to holding accountable. There are not

two separate connections; they are one and the same.

If this is correct, then there is an important sense in which waiving a right and

waiving a complaint both constitute a release of the same connection. Insofar as a

moral demand and holding accountable are part of the very same idea, then giving

up a moral demand and giving up on holding another accountable will be part of

the very same idea. Both are foreswearing the same normative bond.

The only difference, then, will be the timing. Waiving a right operates prospec-

tively, morally disconnecting going forward. Waiving a complaint operates retro-

spectively, morally disconnecting after the fact. This is not an implausible view. It

is not hard to see granting permission and forgiving as conceptual siblings—both

essentially involving the same sort of personal moral release. And people domake

this connection. For example, Piers Benn argues that one can only forgive on one’s

own behalf, “much as I can offer someone my own services, but not the services

of another without first gaining their permission” (1996, p.380). Or, to take a less

high-brow example, this parallel seems to be presupposed by the slogan, “it is eas-

ier to ask for forgiveness than permission.”⁷ Either way, the idea is that permission

and forgiveness are different manifestations of what is ultimately the same release.

This chapter argues that this is not true. Waiving a right and waiving a com-

plaint are not the same interaction, just occurring at different times. Or, to put

⁷ This quote has been widely attributed to Rear Admirable Grace Hopper, but it has become
a ubiquitous motto for taking initiative.
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the point another way, forgiving is not the same as retrospectively granting per-

mission, and vice versa. I reject the idea that both remove the same normative

connection. Waiving a right, I contend, is the release of something different than

waiving a complaint. Insofar as this is true, it suggests that rights and complaints

constitute different kinds of moral connections between persons.

9.2 PreemptiveWaiver of Complaints

Previously, I said thatwaiver of a complaint typically happens retrospec-

tively, whereas waiver of a right occurs prospectively. Some writers view the tim-

ing as a necessary condition for these practices. For example, one writer explains,

Forgiving someone for something is quite a complex act, as can be
seen from the fact that the utterance ‘I forgive you for doing A’ only
has its full intended illocutionary force if a number of conditions are
satisfied. In the first place, it must be the case that you have already
done A—I cannot forgive you for what you have not done (although
I can either predict that I shall forgive you if you do A, or give you
permission to do it, thus removing any question of having to forgive
you for it in the future). (Londey, 1986, p.4)

This quote captures the thought that, necessarily, forgiving is retrospective, and

that granting permission is its prospective analog. I believe that this is not correct.

This temporal orderingmay be typical, but it is not necessary. In particular, Imean

to suggest that one can waive a complaint preemptively. That is, contrary to the

above writer, one can forgive a trespass even before it occurs.

Certainly, our linguistic practices support this idea. In this vein, people say

things like, “I won’t hold it against you” or “I forgive you if…” or “You won’t hear
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me complain” or “I wouldn’t have a problem with it.” Ostensibly, these locutions

seem to be instances of forsaking one’s entitlement to hold another accountable

before the action in question takes place. Althoughmore natural, such statements

neednot be phrased in the future or the subjunctive as the above instances are. For

example, a legal documentmight state, “I herebywaive any complaints that should

arise.”

But ordinary language is hardly decisive, and one might insist that these aren’t

truly examples of waiving a complaint or forgiving. In fact, the existence of these

ways of talking might seem to lend credence to the idea that waiving a complaint

and waiving a right are bound up with one another. After all, locutions like these

seem to be ways of granting permission. “You won’t hear me complain” could be

a colloquial way to say, “you have my permission.” Reading significance into the

difference would just be parsing words. If that’s correct, then it looks like waiving

a prospective complaint converges with waiving one’s present claim-right.

I mean to resist this view. Before turning to that argument directly, however, it

is worth noting an asymmetry that should at least strike the proponent of the view

as a bit puzzling. Although we certainly do use the language of waiving complaint

as a way of waiving rights, we do not seem to do the reverse. That is, we don’t

express giving up a complaint in the language of retrospectively granting permis-

sion. Not only do we not do this, but the very idea seems deeply incoherent. The

sentence, “I permit you to have done that,” is not uncommon, but incoherent. We

might, of course, say, “I would have let you do it,” which invokes a notion of hypo-

thetical consent from a retrospective stance. But saying this is not the same as ac-
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tually granting permission retrospectively. In this sense, it is not really analogous

to saying, “I wouldn’t complain,” which is not merely a prediction but a change

in the moral relationship. This asymmetry begins to suggest that there is some-

thing special about giving permission—that is, about waiving a claim-right—that

amounts to something more than canceling accountability.

This difference is evident in practice. Although, as noted above, it is often the

case that preemptively relinquishing one’s future complaint functions as a grant of

permission, I don’t believe that this is always true. Sometimes, “I won’t complain”

means only that—and falls short of truly altering permissibility.

If one accepts the argument concerning third parties in Chapter 4, then this

should be readily apparent. A third party cannot waive a right that he or she does

not have, but a third party may be able to waive a future complaint. For exam-

ple, a mother cannot generally waive any right that her daughter not be injured by

some action, but a mother could forgive someone who has injured her daughter.

Thus, to the extent that one accepts that rights and complaints can come apart,

then their waiver will also be able to come apart. In this chapter, though, I mean

to use the difference between permitting and forgiving to lend further support for

the thesis that rights and complaints are conceptually separate, so appealing to the

third-party cases like this would be begging the question.

I believe thatwaiving a right andwaiving a complaint can come apart evenwhen

a party holds both the right and the potential complaint (unlike the mother, who

has only the latter). Consider an example. Suppose that two soldiers are on patrol,

when an explosive device wounds one of them. Although the camp is only a few
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miles away, the wounded soldier is simply unable to get down the steep hillside,

even with the other soldier’s help. They are able to call for assistance, but they are

informed that it will be several hours before aid can be dispatched to their loca-

tion. The unharmed soldier promises that he will stay by the wounded soldier’s

side until help comes. But after an hour of sitting in the cold rain, the unharmed

soldier is visibly shivering uncontrollably. Moreover, they hear gunfire and worry

that their position may become dangerous. The wounded soldier says, “I won’t

hold it against you if you leave me.” The soldier leaves.⁸

One might say that the solider has acted wrongly by leaving. He has broken his

promise and abandoned his comrade. Insofar as he has actedwrongly, it is because

he has violated the obligations that he owed to his fellow soldier. But how can

we make sense of this evaluation in light of the wounded soldier’s statement? It

cannot be a violation of the soldier’s obligations if the other soldier released him

from those obligations. One possible response is to say that he didn’t really mean

it. That is, one might understand his statement only to look like a waiver of the

obligations owed to him but to be, in reality, just an expression of gratitude (“I

know that you are sacrificing for me.”). This is not implausible andmight, in some

situations, be the correct understanding. But it has the disadvantage of refusing to

take the fellow soldier’s statement at face value. Although he said that he wouldn’t

⁸ Here is an alternative example: Suppose that you promise a friend that you will stay by his
side through a difficult medical procedure and the ensuing recovery. Your friend warns that it
will be unpleasant, but you assure him that this is what friends do for one another. When in
the operating room, however, you discover that the procedure creates a nauseating odor. The
room is stuffy, and your mother keeps sending you text messages with concerns that are not
terribly urgent. Although clearly in some distress himself, your friend sees that you are very
uncomfortable and distracted. He declares, “I won’t hold it against you if you need to leave.”
You take the opportunity to escape the unpleasant situation.
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hold it against the soldier, it turns out that he perfectly well could hold it against

him.

Iwant to suggest that there is anotherpossibility. Wecan think that thewounded

solider, in this situation, has waived his future complaints and yet has not waived

the obligations that are owed to him. This possibility takes the wounded soldier’s

statement at face value: he won’t hold it against the other soldier. But it does not

treat that as equivalent to waiving the right, i.e., the duty that you owed to him. If

one assumes the strong conceptual linkage between rights and complaints, then

there are really only two possibilities—either the statement had no real moral sig-

nificance or it was a waiver of the duties owed to the wounded soldier. My claim is

that there is an intermediate possibility. The statement did not waive the duty, but

it did waive future complaints based on a violation of that duty. Note that it would

still be appropriate for healthy soldier to apologize, but that his wounded compan-

ion is bound to accept your apology or even to treat it as not required. In this sense,

the example represents forgiving preemptively. The statement doesn’tmake it per-

missible for the soldier to leave, but it waives any complaint if he does—that is, it

forgives him if he does.

This idea of preemptively forgiving is well established. One example comes

fromone of themost told stories in theWestern tradition. Although itsmeaning is

the subject of some controversy, Jesus’s conduct toward Judas may by read to ex-

press something like the statement, “I forgive you for what you are about to do.”⁹

⁹ The passage in John seems to portray Jesus’s treatment as forgiving, if not, encouraging Ju-
das’s betrayal. Matthew paints a somewhat darker picture: “He who has dipped his hand in the
dish withme, will betrayme. The Son of man goes as it is written of him, but woe be to that man
by whom the Son of man is betrayed! It would have been better for that man if he had not been
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But it should not be read as a grant of permission. Judas’s action is still wrong.

The idea that Jesus forgives Judas in advance for his betrayal shouldn’t imply that

he condoned it or that it was any less a betrayal. The forgiveness altered the sense

in which Judas would be accountable for his sin, but it did not make the betrayal

any less of a sin against Christ. Whether or not this is the correct biblical inter-

pretation is unimportant. Insofar as this interpretation is intelligible, it illustrates a

certain moral possibility. The story provides an example of preemptively waiving

one’s prerogative to hold another accountable without, at the same time, waiving

one’s entitlement to be treated justly.

One way to see that the waiver of complaint in these examples does not operate

as a waiver of the duty is to consider the evaluation of a neutral observer. While

the wounded soldier in the first example and Jesus in the second example may

both have relinquished any complaint about the wrongfulness of the act done to

them, thiswould not stop someone else fromasserting that the actswerewrongful.

Not only could we say that the acts are wrongful, but, more importantly, we could

say that the acts were a violation of duties owed to the other person. Although

wounded soldier may be barred from saying it, the rest of us can say that, in leav-

ing him, the healthy soldier violates the duty he owed to him. And, regardless of

whether Jesus preemptively forgave him, the rest of us can say that Judas betrayed

Jesus—violated his duties to him. If this is correct, then waiving the complaint

born.” (26:23-24.) But the contrast between these two descriptions in someways highlights the
point that I want to make. It should be possible to say that Judas’s betrayal was forgiven (as we
get in John) even though it was very wrong (as we get inMatthew). This forgiving interpretation
is reinforced by the famous plea: “Father, forgive them, for they know not what they do” (Luke
23:34.)

295



does not mean the elimination of the directed duty. The right—understood as

the Hohfeldian correlate of that directed duty—survives the waiver of any poten-

tial complaint.

One thing that the two examples have in common is that they both seem to in-

volve situations in which it would be hard to imagine the mere words making the

action permissible. In the promise-to-stay example, it is hard to imagine what the

wounded soldier could say that would truly release the other soldier from his obli-

gation. This is because of various features of the example: the healthy soldier knew

the situation when hemade the promise, the promise is reinforced by background

norms of soldiering, and the wounded soldier is now vulnerable. Similarly, in the

Judas story, it seems hard to imagine that anyone can grant permission—can truly

make it permissible—for another to be disloyal. Note that this brings back a simi-

larity to the third-party cases. Themother could only waive a complaint regarding

her daughter’s injury because she couldn’t waive a right.

While I don’t think the impossibility of granting permission is necessary for pre-

emptive forgiving to occur, I also don’t think that it is coincidence that it appears

in these examples. The sense that the rights in these examples are largely unwaiv-

able operates to cancel the conversational implicature betweenwaiving one’s com-

plaint and waiving one’s right. While normally preemptively waiving any com-

plaint would be understood to imply permission, that implication is blocked. For

this reason, cases of unwaivable obligations are a natural context to see the separa-

tion that I am describing.
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Thesame separation arises not onlywhere a right cannot bewaivedon aparticu-

lar occasion, but alsowhere a right is inalienable.¹⁰ Consider the following passage

from Herbert Morris concerning inalienability:

It is only eachpersonhimself that canhave his choices respected. It is
nomore possible to transfer this right than it is to transfer one’s right
to life. Nor can the right be waived. It cannot be waived because
any agreement to being treated as an animal or an instrument does
not provide others with the moral permission to so treat us. One
can volunteer to be a shield, but then it is one’s choice on a particu-
lar occasion to be a shield. If without our permission, without our
choosing it, someone used us as a shield, we may, I should suppose,
forgive the person for treating us as an object. But we do not thereby
waive our right to be treated as a person, for that is a right that has
been infringed and what we have at most done is put ourselves in a
position where it is inappropriate any longer to exercise the right to
complain. (1976, p.53)¹¹

Morris’s claim here is that there is an inalienable right to have one’s choices re-

spected. The inalienability is demonstrated by the fact that themost one can do is

preemptively forgive, or, as he puts it, put ourselves in a position where we can no

longer complain. Waiver of the right, Morris contends, is not truly possible. We

can forgive the transgression, but we cannot waive the entitlement. “With respect

to being treated as a person, one is ‘disabled’ frommodifying relations of others to

one” (Morris, 1976, p.54). What I am suggesting is that a similar sort of disability

(even if not complete) helps explain why the utterances in the previous examples

don’t operate to imply a grant of permission. While preemptively waiving one’s

¹⁰ The distinction between these ideas was mentioned in Chapter 3, but, for a discussion of
the difference, see Feinberg (1978).

¹¹ Morris’s use of the the word “infringed” here is not meant in contrast with “violated” as
recent philosophical usage would imply.
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complaint will normally imply that one also waives one’s claim-right, this implica-

tion will be blocked if the right is to some extent unwaivable.

Still, I don’t believe that this unwaivability is a necessary feature of the sort of

divergence that I have been describing, although it does provide the clearest exam-

ples. The implication can be blocked, I think, by explicit statement rather than by

the circumstances. Consider an example. A guy promises his best friend, who is

going through a tough divorce, that he will take him fishing on a particular week-

end. As the weekend approaches, however, this guy receives an invitation to go

to a concert from a woman that he has been romantically interested in for quite a

while. It is rare opportunity to get closer with her, and he is very tempted. He

goes to his friend and explains the situation, essentially requesting to be released

from his promise. Now imagine the friend says something like this: “If you want

me to let you off the hook, the answer is ‘no.’ You promised me, and you owe me

this. But look, man, I can’t make you go. If you decide to bail onme, I understand

and I forgive you. I know you’re really into this girl, and we’ve all been there. So

I won’t complain.” What I want to claim is that there is nothing contradictory

or incoherent in this statement. The friend refused to release the promise—i.e.,

waive his promissory right and grant permission—but he nonetheless forgives the

prospective breaking of that promise—i.e., releases the future complaint he would

otherwise have. Both these things must be explicitly stated because, otherwise,

the one would naturally be taken to imply the opposite of the other. But this im-

plication can be blocked by explicit disavowal, and it is here.
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There is an element of this example that I want to highlight. The statement,

“we’ve all been there,” helps makes sense of the preemptive forgiving in the ex-

ample. The statement helps the listener understand how the speaker can, on the

one hand, insist on the existence of the duty and yet, on the other hand, forgive its

transgression before it has even occurred—or, put another way, how he can retain

his claim even while forsaking any future complaint. The forgiving is facilitated

in part by the acknowledgement of shared imperfection in always living up to our

obligations. In fact, this same idea is part of the Christian idea of forgiveness at

work in the Judas example. One of the familiar Christian dogmas is the idea that

we are all sinners. This idea can provide a certain basis for preemptive forgiving—

or any forgiving for that matter. One relinquishes all complaint not because one

views the other as unaccountable, but because one recognizes the same potential

for failing in oneself. In Chapter 7, I discussed the way that wrongdoers can lose

their standing to complain. What I amdescribing now is a way in whichwe can, in

a sense, give up our standing to complain by voluntarily characterizing ourselves as

wrongdoers. The ideas are not the same, by any stretch, but I can’t help but think

that there is a connection.

Perhaps some self-deprecation—a recognition of one’s own sins or just a recog-

nition of one’s own luck in not sinning—is at the root of all acts of forgiving,¹² but

I’m not sure. I highlight such self-deprecation, though, because I think that it gives

a glimpse into at least one way that one can release accountability and reactive at-

titudes without, at the same time, committing oneself to what Strawson (1962)

¹² For some psychological evidence that it might be, see Exline et al. (2008).
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called the objective attitude. The forgiver does not cease to view the other person

as a normative agent. He doesn’t give up the view that, in some sense, reactive

attitudes would be appropriate. What he gives up, instead, is his own position

to apply such reactive attitudes or engage in the practices of holding accountable.

Thewaiver dissolves one way ofmorally relating to another without dissolving the

moral relationship of owing and being owed moral obligations. If this is a possi-

bility, it reveals the difference between these moral relations. It offers an example

of directed duties coming apart from relationships of potential accountability and

complaint.

There is a counterargument that I want to briefly touch upon. Onemight think

that the sort of examples that I have described don’t really involve waiving one’s

future complaint but rather promising not to complain. For the theorist who sees

rights and accountability as going hand in hand, this will be an attractive response

because it avoids having to admit that the person has no potential complaint and

yet is still owed a duty. The person doesn’t destroy his or her future complaint, but

simply promises not to exercise it. When the violation occurs, the person still, in

some sense, has the complaint.

There is not a great deal to say about this response because it is largely a stipu-

lation. What I have been describing are cases in which one seems to have a right

and yet at the same time one seems to have given up themoral entitlement to com-

plain upon the right’s violation. Having a complaint is understood in terms of be-

ing able, morally speaking, to do something—namely, to hold the other person

accountable. The theorist attracted to the response described above simply posits
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another, different sense of ‘having a complaint’ that has nothing to do with be-

ing able to do anything. ‘Having a complaint’ in this sense simply means having

had a right violated. It is merely a placeholder to retain the desired equivalence.

The response drives a wedge between having a complaint and any practical signifi-

cance. Theartificiality of the response ismade clear by considering its implications

in other situations. Is every waiver of a complaint like this? Is it impossible to for-

sake one’s moral complaint, and only possible to promise not to use it? And the

same points might apply to waiving a right. Why not say that one never waives a

right, but only promises not to exercise it?

These questions, I believe, highlight the fact that at least one important sense of

having a right and having a complaint involves being able, normatively speaking,

to do something. When we give up this normative ability, we have, in at least one

sense, given up the complaint. One can, of course, insist on not using the terms in

this way, but doing sowill not change themoral phenomena. My argument is that,

in at least one important sense of the idea, one can preemptively waive a future

complaint, and this waiver need not imply that one has waived one’s correlative

right, in the relevant sense.

9.3 Waiving a RightwithoutWaiving a Complaint

In the previous section, I argued that one canwaive a future complaint with-

outwaiving a right. This possibility suggests that having a right involves something

distinct from being potentially able to hold another accountable. But what about

the other way around? Can one waive a right without waiving the future com-
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plaint?

Superficially, the answer may appear to be ‘no.’ If one waives one’s right, then

there would seem to be no basis on which to lodge a complaint. One cannot grant

permission and then complain when the permission is exercised.¹³ This leads Joel

Feinberg, for example, to write, “One class of harms…must certainly be excluded

from those that are properly called wrongs, namely those to which the victim has

consented” (1984, p.35). If this is correct, then it will reintroduce some idea that

waiving a right and a complaint necessarily go hand in hand. Even if we can forgive

without granting permission, the thought goes, we cannot grant permission with-

out waiving a future complaint. I want to suggest, however, that the divergence

actually is bidirectional. That is, I want to suggest that it is possible to waive one’s

right and yet not waive one’s future complaint.

Based on Feinberg’s idea, this suggestion may appear immediately implausible.

The implausibilitymight be expressed in the followingway: if one haswaived one’s

right, then cannot complain about the violation of the right because, insofar as the

right was waived, there could not have been a violation of it. I think this line of

thought, though logically valid, is misguided. What is important is not whether

one can complain about the violation of a right, but rather whether one can com-

plain against the action taken. If Iwaivemy right that youdoφ, then it is necessarily

true that you will not violate my right by not doing φ. So I cannot complain that

you had violated my right. But what is not tautological is whether I can complain

about your not doing φ.

¹³ Not, at least, if one genuinely means it. There may be social contexts in which we express a
grant of permission that is not truly meant and not intended to be taken as such.
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The relevant comparison is between a right and a complaint with the same ob-

ject, namely the action φ. Put more precisely, the two relevant types of proposi-

tions are (1) ‘X has a right that Y do φ,’ and (2) ‘X has a complaint against Y for

failing to do φ.’ Waiving a right is a way of making a proposition of type (1) no

longer true. When Xwaives his right that Y do φ, it is no longer the case that X has

a right that Y do φ. What I mean to argue is that such a waiver does not necessarily

negate a proposition of type (2). Put another way, a proposition of form (2) can

truthfully coexist with a proposition of form (3) ‘X has waived his/her right that

Y do φ.’

This occurs, I believe, when someone acts wrongly toward another person, but

where the wrongness is not attributable to violating a right, because any right has

been waived or disavowed. This circumstance can arise, I think, in a number of

ways. I will describe three.

First, consider a literary example. In War and Peace, Prince Andrei Bolkonski,

a wealthy, thirty-one-year-old widower, andNatasha Rostova, a vivacious 16-year-

old girl who has just come out in society, fall in love with one another. Prince

Andrei proposes to Natasha, and she joyfully accepts. But Prince Andrei’s father

disapproves of his son remarrying, and it is agreed that themarriagewill be delayed

for a full year. Prince Andrei says to his young lover, “[I]t will give you time to

be sure of yourself. I ask you to make me happy in a year, but you are free: our

engagement shall remain a secret, and should you find that you do not love me, or

should you come to love…” (1937, Bk.6,Ch.xxiii). At this point, Natasha cuts him

off, but Tolstoy informs the reader:
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Nobetrothal ceremony tookplace andNatasha’s engagement toBolk-
onski was not announced; Prince Andrei insisted on that. He said
that as he was responsible for the delay he ought to bear the whole
burden of it; that he had given his word and bound himself forever,
but that he did not wish to bind Natasha and gave her perfect free-
dom. If after six months she felt that she did not love him she would
have full right to reject him. Naturally neither Natasha nor her par-
ents wished to hear of this, but Prince Andrei was firm.
(1937, Bk.6,Ch.xxiv)

Several months later, having been apart from one another, Natasha nearly elopes

with an unworthy adventurer and, in the midst of her irresponsible passion, calls

off her engagement with Prince Andrei.

Although Prince Andrei explicitly and firmly grantedNatasha permission to do

just this, there is little doubt that she nevertheless wrongs the Prince. She feels it

this way, declaring, “I know all is over… I’m only tormented by the wrong I have

done him. Tell him only that I beg him to forgive… me for everything…” (1937,

Bk.8,Ch.xxii).¹⁴ For his part, PrinceAndrei at one point thinks to himself, “[H]ow

many people have I hated in my life? And of them all, I loved and hated none as I

did her.” And he says to a friend, “I said that a fallen woman should be forgiven,

but I didn’t say I could forgive her. I can’t.” (1937, Bk.8, Ch.xxi). It is a crucial part

of the story that Natasha and Prince Andrei are, from that point forward, united as

one who is wronged and one who has been wronged.

Natasha wrongs Prince Andrei, it seems, by doing precisely what Prince Andrei

granted her permission to do. Onemight argue that this only shows thatwe should

¹⁴ Tolstoy describes to the reader how, in the months that followed, “she remembered Prince
Andrei, prayed for him, and asked God to forgive her all the wrongs she had done him” (Bk.9,
Ch.xviii). She also wonders to a friend, “Will he ever forgiveme? Will he not always have a bitter
feeling toward me?” (Bk. 9, Ch.xx).
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not take Prince Andrei’s grant of permission seriously—that it should be consid-

ered an empty politeness. But I think that it would be a mistake to say this. Prince

Andrei firmly gave up his claim to an engagement. Natasha was not promised

to him, and she does not act wrongly because she violates Prince Andrei’s rights.

Rather, she acts wrongly because she throws away their love in a disreputable and

foolishmoment of weakness and youth. He has a complaint because she has acted

wrongly regarding him, even though he has waived any rights that he might have

had.¹⁵

To draw out the point, one can imagine that a situation in which the rights that

are waived and the acting wrongly are more clearly disconnected. Suppose that

your family farm was sold several years ago to a local organic farmer. Your family

wanted to retain a right that the land not be developed, however. As a result, you

and your siblings were each individually granted options to repurchase the farm if

the landwere ever to be developed. As the oldest sibling, you have the first option.

One day, the farmer explains that he’s looking to sell because the land ismore valu-

able as a cookie-cutter subdivision than as organic sunflowers. He wants to know

if you will exercise your option to buy. You desperately don’t want to see the land

your family worked for generations turned into suburbia. But you know that your

younger sister will buy the farm—she has expressed her intention to do so if the

situation ever arose—and it is better suited for her—she has the resources and the

green thumb to make it work. So you decline. That is, you waive your right to

¹⁵ As will be discussed in Chapter 10, it is not the fact that she acted wrongly per se that is
important, but the fact that she cannot justify herself to Prince Andrei. In most cases, like this
one, these two ideas converge.
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repurchase and thereby prevent the development. Now imagine that the farmer

bypasses your sister and sells the farm to a developer. That is, he blatantly violates

your sister’s option rights.

My sense is that you will feel aggrieved by the destruction of your family’s farm.

This is the case, I would suggest, even though you waived your right to ensure that

the farm was preserved. In other words, you have a complaint against the devel-

opment even though you waived your right that the development not take place.

If this characterization is correct, then waiving one’s right to φ does not mean that

one waives one’s complaint if φ is not done. More explicitly, “you waived your

right that the farmer not subdivide the farm” is true and so is “you have a com-

plaint against the farmer for subdividing the farm.”

Now this example is admittedly laden with complicating factors. First, the ex-

ample obviously trades on the same third-party relationship discussed previously

in Chapter 4. You are aggrieved even though your right hasn’t been violated be-

cause your sister’s right has been violated. But, in my view, this is not essential.

Your sister’s right is significant in that it is the source of the obligation that the

farmer violates. But something else could play this role. Suppose, for example,

that there had been implemented strict zoning and/or historic preservation laws

such that you knew that the family farm could not be demolished and the land

subdivided. If you had turned the option down believing your interests would be

protected on this basis, only to find the laws flouted, I think that too would be the

basis for a sense of injury. What is important is that there be something else—

aside from the waived right—thatmakes the act of developing the farm impermis-
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sible.

This last point might make the example seem disappointing. Onemight object

that the waived right seems to be entirely superfluous. The example was offered to

show that one could waive a right and yet not waive the corresponding complaint.

But it may seem like the example is simply a case in which there is a waived right

and an entirely separate complaint. The complaint is not connected to the right.

But this is, in some sense, the point: the complaint that the farmer sold the farm

to a developer isn’t necessarily connected to your right that the farmer not sell the

farm to a developer. What explains the wrongness of the farmer’s action isn’t your

right. Still, the complaint and the right are connected in the sense that they have

the same subject. The subject of the complaint, like the subject of the right, is an

action—here, the act of selling to a developer. You had a right (albeit conditional)

that this not be done, and you have a complaint that it was done. The subject of

the complaint is the thing that you had a right against, but the complaint is not

based on the violation of a right. In this way, there can be a waiver of the right to φ

without necessarily surrendering one’s potential complaint against φ being done.

Furthermore, it is not true that, in this example, the complaint is wholly discon-

nected from the waiver. Part of your ground for feeling aggrieved is the sense that

you would not have waived your right if you had known what the farmer would

do. You relied on an expectation that the farmer would abide by his obligations.

Even though he made no particular representations to you, you will feel misled

or exploited. Part of the complaint, therefore, does depend on the waiver and the

sense that it was unfairly garnered. Your complaint isn’t based on the violation of
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your right, but your right is part of what gives you standing to complain about the

violation of other norms.

This description naturally leads into a third example—or class of examples—

in which I believe that one waives a right and yet still might hold a complaint in

the future. I believe that cases of consensual, mutually advantageous exploitation

are properly described in this way.¹⁶ “Exploitation” can refer to a wide variety of

interactions. What Iwant to focuson, though, are cases inwhich apersonwillingly

consents to an exchangewith another person and that exchange is, in fact,mutually

beneficial, but we would nevertheless say that one party is “exploiting” or “taking

advantageof” theother person. There aremany classic examples thatmight, under

proper circumstances, fit this description—a sweatshop laborer, a sex worker, an

organ seller, a surrogate mother, etc. The exploited party may knowingly consent

to the exchange, and they may do so out of a reasonable belief that they will be

better off by doing so. Of course, in many actual cases, there may be no genuine

waiver as the personmay have been coerced or deceived, but that goes beyond the

sort of exploitation on which I want to focus.

My claim is that, in cases of mutually advantageous exploitation, the exploited

party waives his or her rights against some treatment, and yet that person is never-

theless wronged by the treatment. For example, a sweatshop laborer consents to

work in oppressive conditions and yet she has a complaint against working in such

conditions.¹⁷ A surrogate mother waives her parental rights with regard to her

¹⁶ A helpful survey of the various ways that “exploitation” is used and for the distinction be-
tween “harmful exploitation” and “mutually advantageous exploitation,” seeWertheimer (1999,
Ch.1).

¹⁷ For an extended argument to this effect, see Meyers (2004).
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child and yet she may be wronged by having her child taken from her. In short,

the exploited party genuinely waives his or her rights—usually driven to do so

by poverty—and nevertheless we think that the exploited party is wronged by his

or her exploiter. This last bit is important. An impoverished individual may be

wronged by the social system that put him or her in that position, but an exploited

individual is uniquely wronged by the exploiter. In fact, the idea of exploitation

can seem to imply the idea of wronging. As one writer puts it, “to exploit people

is to wrong them, however much or little they may lose or you may gain from the

act” (Goodin, 1987, p.182). For many rights theorists, this creates a puzzle: how

can someone consent and yet still be wronged?

A typical response is to deny one side of the paradox or the other: either the

poverty is so powerful that it counts as coercion and there was no genuine waiver

or, alternatively, the exploiter does not actually wrong the exploited party.¹⁸ But

neither of these options, nor some combination of them, strikes me as a plausible

strategy for explaining every circumstance. There will be some individuals who

will think something like, “I know that I signed up to be treated this way, and I

know that I could quit if I wanted, but I still feel aggrieved and resentful at being

treated this way.” I think that our moral theory shouldn’t demand that we say that

¹⁸ There are actually two possible routes within this position. Some writers, especially from
the business or economic community, view the consent of the exploited parties as meaning that
the exploitation is permissible. See, e.g., Maitland (2003); Zwolinski (2007). On the other
hand, it is possible to believe that exploitation is wrong, but not a wrong to the exploited party.
Joel Feinberg, for example, writes, “In these cases there is no wrongful loss for the exploitee,
who can himself have no grievance” (1988, p.176). Feinberg sees the mutually advantageous
exploitation as a “free-floating evil.” My own view shares a certain similarity with Feinberg’s in
that I see the wrongfulness of exploitation as free-floating, but, because I do not believe that a
grievance must be predicated on a rights-violation, I do believe that the exploited party has a
grievance.
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this combinationof thoughts is inherentlymistaken. In such a case, we shouldhave

theoptionof saying that the exploitedpersondidwaivehis or her right against such

treatment and yet retains some complaint against that treatment.

To make this point, it may be worth focusing for a moment on a single form of

exploitation. In 2007, The Guardian interviewed a sex worker in a London sub-

urb.¹⁹ The woman interviewed was not the victim of human trafficking or drug

addiction, but a fifty-something former administrator. What is striking about the

interview is that, despite viewing it as her own choice, the woman clearly views

her trade as exploitative. In fact, her words could hardly be stronger in condemn-

ing the sex industry as exploiting women: “I believe there is a conspiracy to turn

women into readily accessible semen receptacles. Men are twisting this now to

make women think it’s a level playing field and it’s equal and liberating. No, it

suits men, it’s convenient for men. That’s what is so insidious.” Describing her

work itself, she says, “Some people say that prostitution is actually a man paying

to rape a woman. I think that is true in a lot of cases. Although it is a business

arrangement, he is getting off on the fact that the woman doesn’t want it. Basically

you’ve consented to being raped formoney.” Later in the article, she adds, “Some-

times I think, it’s just a performance. But it’s not, it’s more than that and it’s very

harmful.” As these quotations illustrate, her resentment toward her male clientele

plainly comes through. And, I think, her feelings and complaints are reasonable.

But it is hard to view the woman in the article as not freely choosing her trade.

The easier story would be to assume that she “had no choice” or “didn’t knowwhat

¹⁹ Ermine Saner, “You’re consenting to being raped for money,” The Guardian, Dec. 10, 2007.
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she was getting into” and that her exploitation was the result of duress or decep-

tion. But this easy story does not necessarily fit. She explains her initial choice

by saying, “I started going on blind dates and it slowly started to evolve into having

sex with strangers… I had a bad month, financially, as I invariably would, and it

started as a trickle. I had always been curious about doing it—I think I was trying

to prove to myself that actually prostitution was OK.” Financial need is a factor,

but her employment hardly comes across as an act of desperation. I would ven-

ture to call it a paternalistic fiction that all exploited sexworkers are necessarily not

making a free choice. As one scholarwrote after spending timewithCaribbean sex

workers, “I have been particularly alarmed at the media’s monolithic portrayal of

sexworkers in sex-tourist destinations, such asCuba, as passive victims easily lured

by the glitter of consumer goods. These overly simplistic and implicitly moraliz-

ing stories deny that poor women are capable of making their own labor choices”

(Brennan, 2002, p.155). That sex workers are often exploited and, in at least some

sense, wronged by the men who purchase their services should not leads us to re-

ject automatically that their choices might be freely made.

The alternative, I am claiming, is to accept both descriptions. A sex worker may

be exploited and thereby wronged by her exploiter, and yet at the same time have

consented and thereby waived her right not to be treated in this fashion. The

waiver of the right does not, in these cases, equate with having forfeited all ground

for complaint.

One response to this argument is to suggest that there is a right not to be ex-

ploited. By positing this right, in addition to the underlying right against bad treat-
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ment, one can make sense of the divergence that I have been describing: the ex-

ploitedpartywaives the latter but not the former. According to this line of thought,

for example, the sweatshop worker waives his right not to be made to work eigh-

teen hours per day, but he nevertheless has a complaint, founded upon his right

not be exploited, which is violated by his exploiter.

Even if there is such a right, I do not think that the complaint of the exploited

party is neatly circumscribed by the violation of that right. It would be artifi-

cial, I think, to say that the sweatshop worker can complain about being exploited

but cannot complain about his employer demanding eighteen hours per day of

work. From the perspective of the complaint, they are one and the same. The

treatment—that is, the act of the other person—is the source of injury and resent-

ment.²⁰

Recall that my claim is that a statement of form (2)—‘X has a complaint against

Y for failing to do φ’—can truthfully coexist with a statement of the form (3)—‘X

has waived the right that Y do φ.’ This way of putting the issue makes evident how

an appeal to a right not to be exploited is unhelpful. My claim is that, when φ rep-

resents something like demanding only reasonable amounts of work in humane

conditions, statements of these two formsmay simultaneously be true. Appealing

to a right not to be exploited does not alter this analysis. It simply substitutes a

different content for φ. To address my claim, what would be required is an argu-

ment that one of the statements I am suggesting to be true is in fact false. Positing

²⁰ Analogously, in the family farm example, your complaint is against the development of the
farm generally. It is not limited to the discrete idea that you were taken advantage of. In fact,
such a segregation seems hard to conceptualize.
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a right not to be exploited doesn’t accomplish this.²¹

This may seem like a technical point, but it reflects an important and intuitive

idea: the subject of a complaint is an action of another person. It is the action—

the treatment—that is the target of an exploited party’s complaint. Insofar as this

is correct, there will be a gap between waiving a right to some action and being

unable to complain about such action.

9.4 Waiver’s Limitations

It is nocoincidence that the conceptof exploitationfigures significantly in the same

Marxist tradition that expresses a general skepticism towards rights, particularly

rights in the model of the will theory. If one takes exploitation seriously, then a

moral theory that makes choice and consent the touchstone of moral permissibil-

ity will appear unsatisfactory. And a framework that allocates moral authority as a

sort of property may seem to lead naturally to a society of exploitation, setting cit-

izens against each other as they seek to ‘acquire’ more power by extracting it from

others.

I believe that properly distinguishing rights and complaints can alleviate some

of these fears. In the first half of this chapter, I argued that one couldwaive a future

²¹ The idea would have to be that the right not to be exploited grounds a complaint, and that
this makes it acceptable to say that the complaint I am describing doesn’t exist. Since we can say
that the exploited party has a complaint, it is okay that we cannot say she has a complaint against
the particular action being done to her. This makes sense if all we care about is saying that the
exploited party has some complaint, i.e., that (2) is true for some φ. If this is all we care about,
then we can accomplish with the following: if φ is refusing to exploit, then (2) is true and (3) is
false, but, if φ is demanding inhumane labor, then (3) is true but (2) is false. But my argument
is that this isn’t all that we care about. The exploited party has a complaint against the action
itself—not just against the action under the description “exploitation.”
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complaintwithoutwaiving the corresponding right. In the secondhalf, Imade the

opposite claim—that one can waive a right without surrendering one’s complaint

concerning the same subject matter. What these arguments share is the idea that

waiver may transform the moral landscape less than one might think.

Waiver is sometimes described a sort of magical power to transform a person’s

moral relationship with another person. But, in this chapter, I have tried to em-

phasize the fact that, for all that waiver may transform, it may also leave a great

deal intact. Waiving a right or a complaint does not mean that important moral

relationships do not persist. This is, in part, because there are important moral

obligations that resist waiver—whether it is loyalty towards a comrade or not ob-

jectifying another human being.

If this is right, then waiver will often have a limited scope. I believe that this in-

sight presses in favor of separating rights and complaints. We can accommodate

the diversity of actual cases only by viewing the waiver as operating on one or the

other—rights or complaints—but not both. This is, I believe, an important argu-

ment in favor of viewing rights and complaints as distinct moral phenomena.

314



I’ve studied all the lore of separation
From grievances bare-headed in the night.

Osip Mandelstam

10
TwoKinds of Relations

Ihavearguedthatweshouldabandontheassumption that rights andwrongs

are different forms of the same moral relation. Thus far, my arguments have been

largely based on the thought that such an assumption is incompatible with our ev-

erydayunderstandings andpracticeswith regard to these relations. Thearguments

have been presented as amatter of casting aside a tempting theoretical assumption
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for the sake of accuracy to our moral practices. To the extent that the reader has

accepted these arguments, she may have done so only as a bitter pill that must un-

fortunately be swallowed. In this chapter, I want to try to alleviate this bitterness.

I believe that the division between rights and wrongs is connected with a natu-

ral division between two different ways that people morally relate to one another.

Thus, separating rights and wrongs may be viewed not as a theoretical misfortune

but as a happy way to capture two otherwise competing thoughts about morality.

At the same time, this chapter also aims to give amore systematic account of the

nature of rights and wronging. In Chapters 4 through 9, I presented a variety of

reasons for thinking that rights and wrongings are, in fact, distinct moral phenom-

ena. Methodologically, my argument relied on showing divergences in where we

find the two phenomena and in how they figure in ourmoral lives. We have settled

commitments about wrongs—commitments about the appropriateness of com-

plaint, resentment, apology, forgiveness, compensation, and so on. And we also

have settled commitments about rights—commitments about claiming, waiving,

trumping, action-guiding, and so on. I have argued that these two sets of commit-

ments reveal patterned differences between wronging and rights.

Some of the differences concern our intuitions about particular cases; they sug-

gest that rights and wrongs are not coextensive. For example, I think that our ev-

eryday moral judgments and practices suggest that a parent may be wronged by

an injury to his or her child. The following venn diagram roughly summarizes the

types of cases where I have argued that rights and wrongings to not overlap:
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..

•Injuries to third-parties
(e.g. Hart’s mother, Mrs.
Palsgraf)
•Injuries from bad acts
(e.g. forsaken lover,
prodigal son)
•Bad thoughts or fantasies
•Beneficial exploitation

.
•Standard cases

(e.g. A steps on B’s
foot, A breaks a
promise to B)

.

•Norm violators
(e.g. bar fighter, murderers
on death row)
•Nonhuman animals
•Preemptive forgiving
(e.g. Christ and Judas)

...

Wrongs

.

Rights

Figure 10.1: Different extensions

But the arguments arenotbasedonlyona lackof coextensionuncovered through

intuition-pumping. Some of our commitments concern the role that these rela-

tionships play and how they are experienced. For example, the reason not to posit

that the parent has a right not to have his or her child injured is that we want to

reserve the idea of a right for a particular role—one involving guiding action and

being claimed or waived. In the course of the previous six chapters, a number of

such qualitative difference have emerged. Some of these differences are summa-

rized in Table 10.1.

Of course, this is just a very crude summary. The point is that, in addition to

demonstrating how thesemoral relationships can existwithout one another, I have

tried to show that, qualitatively, rights and wrongs have different functions and
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Rights Wrongs
• action guiding • not directly action guiding

• ex ante entitlements • depend on consequences
• require authority to demand • depend on the wronged party

• bimodal • come in degrees

Table 10.1: Qualitative differences

character.

Between theextensional andqualitativedifferences, thepreceding chaptershave

indirectly catalogued a variety of facts about rights and wronging. My hope now

is to draw upon this catalogue to say something directly about what these moral

relationships involve.

10.1 Three Pairs of Perspectives

The tendency to align rights andwrongs arises out of the sense that both

are expressions of the way that morality can connect one party with another—

expressions of the way that our conduct may be owed to others and something

for which we are accountable to others. I believe that this thought is half correct:

rights and wrongs do represent moral connections between persons. The mistake

lies in thinking that our moral connections are ultimately all of a single sort.

I think that differences between rights and wrongs that emerge from the pre-

vious chapters parallel some deep tensions in how we think about moral relation-

ships. This parallel, I mean to argue, makes separate analysis of rights and wrong-

ings seem quite natural, even felicitous. Rights and wrongings come apart, I will

argue, because they involve other things that also come apart.
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I begin by describing—or, in some instances, returning to—three different ten-

sions in the ways that we think about rights, directed duties, and moral relations

generally. These tensions can seem irreconcilable, and I mean to embrace that.

My claim is that, without giving upon the commitments that seem tobe in tension,

the tensions can nevertheless be alleviated by distinguishing rights from wrong-

ings. In this way, I hope to show that the division that I have been urging, which

may have initially seemed unpalatable, is actually a way to preserve seemingly in-

compatible ideas about rights and interpersonal morality.

10.1.1 Theories of Rights

In Chapters 2 and 3, I described two approaches to thinking about rights. I sug-

gested that each view had appealing aspects, but that neither of them seemed to

capture everything that we want to say about rights and wronging. The interest

theory, I argued, seems to have something correct in attending to the ideas of harm

and justification. But it is prone to giving rights to third-party stakeholders, and it

struggles to capture how a right involves a duty owed to the rightholder and how

having a right is tied to being able to perform certain activities. The will theory,

in contrast, features the very ideas that the interest theory lacks. It explains the

way that a duty is owed to another by attending to the rightholder’s ability to exer-

cise normative control. But, although this approach captures the sense that many

rights are about ownership of normative control, it loses touch with the idea that

rights guard against some of our deepest injuries. By transforming all violations

into trespasses on each person’s individual sphere of sovereign control, the will
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theory restricts the type of complaints that we can make against one another.

There is an observable pattern here: the strengths and weaknesses of each view

on rights seem to mirror one another.¹ The interest theory produces too many

rights claims, and the will theory produces too few wrongs. The interest theory

focuses on the ideas of harm and justification, and it struggles to describe the di-

rectedness of duties and the powers involved in rightholding. The will theory fo-

cuses on explaining the directness of certain duties in terms of the recipient’s pow-

ers to engage in certain normative activities, but it struggles to cover the diversity

of injuries for which we can demand justification, bogged down by focusing only

on individual self-sovereignty.

I believe that one can capture the insights of each of these theories by divorcing

the concepts of rights and wrongs—the activities of claiming and complaining. If

one denies that rights and wrongings are flipsides of the same coin, then the inter-

est and will theories can be interpreted as attending to different concepts, rather

than essentially in disagreement. The interest theory’s focus on harms and justifi-

cation are at the core ofwhat it is to bewronged, which is natural given the primacy

that the interest theory gives to injuries and wrongings. Conversely, the will the-

ory’s focus on directed duties and normative control provides a more compelling

conception of a right if one does not view this as constraining the complaints we

can make against one another—if one has the resources to acknowledge the stake

¹ Lief Wenar observes this mirroring: “The will and the interest theory are both inadequate
to our understanding of rights, the weakness of each being the strength of the other” (2005,
p.243). I think that Wenar is right to see the interest and choice theories as essentially mirror-
images of each other and as focused on different concepts so as to be somewhat orthogonal to
each other. So I think the spirit of his diagnosis is a good one, but I do not find his positive
account explanatorily illuminating.
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that we have in each other’s lives beyond those things towhichwe are entitled. Put

very simply: the interest theory roughly captures wronging, and the will theory

roughly captures rights.

10.1.2 Respect and Justification

I believe that the distinction between rights andwrongingsmaps onto amore fun-

damental distinction in our ways of relating to each other morally. Moral philoso-

phers often appeal to two different ideas in describing our essential moral relation-

ships: respect and justification. For some, morality is ultimately about respecting

persons’ moral significance; for others, morality is about ensuring that our actions

are justifiable to one another. Of course, philosophers generally don’t reject either

idea, but they do tend to privilege one or the other. Respect can be the crucial idea,

with acting justifiably being simply a component or byproduct of treating others

with respect. Or justification may be what gives content to the otherwise indeter-

minate catchword of respect. So, while fewwould reject the significance of respect

or justification, one or the other is taken to be explanatorily primary. In this way,

the assumption that a single form must undergird all moral relationships drives a

tension between these two ideas.

In thinking about rights and directed duties, philosophers regularly say that the

directedness of these concepts has to do with the way the rights and duties consti-

tute respect for the other person. This thought has a natural appeal. The fact that I

owe various obligations to you seems to reflect the fact that I should recognize you

as morally significant. I must attend to your moral status; I must see you as having
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a sort of authority with regard to me. To have rights seems, in this way, to involve

being an object of proper respect from others.

This connection between rights and respect has an obvious Kantian heritage.

The idea is that rights are the proper respect for the status that all of us have as

members of humanity. In Kant’s words,

[A]humanbeing regardedas aperson, that is, as the subject of amorally
practical reason, is exalted above any price; for as a person he is not
to be valued merely as a means to the ends of others or even to his
own ends, but as an end in himself, that is, he possesses dignity (an
absolute inner worth) by which he exacts respect for himself from all
other rational beings in the world. He can measure himself with ev-
ery other being of this kind and value himself on a footing of equality
with them. Humanity in his person is the object of the respect which
he can demand from every other human being… (1965, 6:434-35)

Moremodern rights theorists have pickedupon this same line of thought. War-

renQuinn, for example, similarly appeals to the idea that rights are entailed by the

proper respect for persons:

A person is constituted by his body and his mind. They are parts or
aspects of him. For that very reason, it is fitting that he have primary
say over what may be done to them—not because such an arrange-
ment best promotes overall humanwelfare, but because any arrange-
ment that denied him that say would be a grave indignity. In giving
him this authority, morality recognizes his existence as an individual
with ends of his own—an independent being. Since that is what he
is, he deserves this recognition… It is not that we think it fitting to
ascribe rights because we think it is a good thing that rights be re-
spected. Rather we think respect for rights a good thing precisely
because we think people actually have them—and… that they have
them because it is fitting that they should. (1993, pp.170,173)
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Robert Nozick appeals to the respect for the moral status of persons as a way to

explain the non-aggregative feature of right. He writes:

Side constraints upon action reflect the underlying Kantian princi-
ple that individuals are ends and not merely means; they may not
be sacrificed or used for the achieving of other ends without their
consent…Side constraints express the inviolability of other persons.
Butwhymaynotone violate persons for the greater social good?…To
use a person in thisway does not sufficiently respect and take account
of the fact that he is a separate person, that his is the only life he has.
(1974, pp. 30-33)

Picking up on this same line of thought, Frances Kamm writes:

[W]e might say that some rights are a response to the good (worth,
importance, dignity) of the person and/or his sovereignty over him-
self, rather than a response to what is good for the person (what is in
his interest). If it is in a person’s interest to be a being of such impor-
tance, the right is still not a response to his interest in being impor-
tant, but simply to his importance. (The interest gets protected as a
side-effect, not as the point, of the right.) The strength of the right
is not a mark of the strength of the interest it protects, but a mark of
the fact that the right is a response to a characteristic of persons that
makes persons important. (2002, p.487)

And Joel Feinberg argues that having rights may simply amount to the ability to

demand respect from others:

Having rights enables us to “stand up like men,” to look others in
the eye, and to feel in some fundamental way equal to anyone. To
think of oneself as the holder of rights is not to be unduly but prop-
erly proud, to have that minimal self-respect that is necessary to be
worthy of the love and esteem of others. Indeed, respect for persons
(this is an intriguing idea) may simply be respect for their rights, so
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that there cannot be the one without the other; and what is called
“human dignity” may simply be the recognizable capacity to assert
claims. (1970, p.252)

I have included these lengthy quotations to illustrate a common theme. Rights

exist where others are under a duty out of respect for the rightholder. In particular,

rights involve the proper response to amorally significant status that the other per-

son possesses. Below, I will return to this line of thought: that having rightsmeans

that others are under a duty based on respect for a status that the rightholder pos-

sesses.

There is, however, another theme that philosophers often emphasize in think-

ing about rights and directed duties. This is the thought that actions should be

justifiable to those upon whom they bear. Having a right, on this view, involves

the fact that others are accountable to you. For example, Thomas Nagel offers the

following sketch of why there might be absolutist constraints on action—that is,

why utilitarian reasoning may have to give way to rights-based reasoning:

[Utilitarian justifications] are really justifications to theworld at large,
which the victim, as a reasonableman, would be expected to appreci-
ate. However, there seems tome somethingwrongwith this view, for
it ignores the possibility that to treat someone else horribly puts you
in a special relation to him, which may have to be defended in terms
of other features of your relation to him. The suggestion needs much
more development; but it may help us to understand how there may
be requirements which are absolute in the sense that there can be no
justification for violating them. If the justification for what one did to
another person had to be such that it could be offered to him specifi-
cally, rather than just to the world at large, that would be a significant
source of restraint. (1972, p.137)
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This sort of focus on justifiability to has famously become the foundation for

modern contractualist ethics. Scanlon, for example, says that he “takes the idea

of justifiability to be basic in two ways: this idea provides both the normative ba-

sis of the morality of right and wrong and the most general characterization of its

content” (1998, p.189). In other words, morality is essentially about acting so that

our actions are justifiable to others.

This picture connects with the thought thatmorality concerns accountability to

those who are affected by our actions. On this note, Jay Wallace writes:

What makes an action of mine morally wrong is the fact that it can-
not be justified to someone affected by it on terms that personwould
be unreasonable to reject. In a situation in which I do something
morallywrong, the person adversely affectedwill have beenwronged
byme, and have privileged basis formoral complaint, resentment, an
soon, precisely insofar as I have actedwith indifference to the valueof
relating to them on a basis of mutual recognition and regard. (2013,
p.163)

In this way, justifiability, like respect, purports to explain the directedness of our

moral obligations. Whereas respect focuses on the sense in which moral agents

should recognize other persons as having an authoritative status, justification fo-

cuses on theway inwhich agents are accountable to other personswho are affected

by our actions. Both concepts highlight a different way in which other persons

matter to our actions and, conversely, different ways in which we relate to other

people’s actions. These two ways of relating to each other—as demanding one

another’s respect and as accountable to one another—constitute two ways that

philosophers describe the relationship between moral agents. In particular, these
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relations are used to describe morality’s “deontic” or “bipolar” or “directed” struc-

ture.

What I want to suggest is that these two descriptions actually pick out two dif-

ferent moral relationships. Furthermore, I want to suggest that the difference be-

tween respect and justificationparallels thedistinctionbetween rights andwrongs.

Thinking of rights and wrongs as distinguishable phenomena makes it possible

to capture both of these fundamental moral concepts independently. Rights are

basedon the respect thatweowe toone another. Wrongs, on theother hand, relate

to the sense that we should be able to justify our actions to each other. This is not

to deny that there is considerable overlap, both between respect and justification

and between rights and wrongs. But, respect and justification seem to involve dis-

tinguishable and sometimes competing ideas. I think that the distinction between

them can be seen as mapping onto the distinction between rights and wrongs.

Notice how this suggestion dovetails with the earlier points about the interest

theory and the will theory. Respect and justification seem to animate the differ-

ence between the interest theory and the will theory. The interest theory begins

from a focus on unjustifiable harms to our interests. To have a right is to have one’s

interests protected from harm by a set of norms. The will theory, in contrast, be-

gins with the idea that a right-holder has a special kind of normative influence. To

have a right is to have one’s choices command respect.
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10.1.3 Ex Ante and Ex Post

Interpersonal morality involves both forward-looking and backward-looking per-

spectives. Before an action is undertaken, two agents can be related as one who

owes a duty and one to whom the duty is owed. After an action is performed, the

perspective is different. Agents may be related as one who did something and one

to whom something was done. Even if one doubts that this difference is morally

important, it undeniably arises simply from the temporal structure of actions.

Furthermore, the ex ante and ex post relationships involve differentmoral struc-

tures andpractices. Before an action is undertaken, a personmayowe it to another

person to act in a particular way. In such contexts, the person to whom the action

is owed has a sort of moral entitlement, which is frequently illustrated by that per-

son’s ability to claim, waive, control, or even transfer the duty in question. After

an action has been performed (or omitted), a person may be in a position to hold

another accountable for a failure. The victim might resent the transgressor, com-

plain about the injury, demand compensation, or seek to forgive the trespass; the

transgressor might apologize, offer restitution, or simply feel the stinging guilt of

having committed an injustice.

This distinction connects, I believe, with the contrast between justification and

respect. Oneway inwhich the ideas of justification and respect aredistinguished is

by the perspectives that they represent. Justification largely occurs in a backward-

looking context. The practices of giving or demanding justification most natu-

rally take place against a backdrop of an action that has already been performed.

They paradigmatically have forms like “Why did you do that?” and “x, y, and z rea-
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sons supported my doing that.” It is true that there are some partial exceptions.

In a forward-looking manner, we can inquire whether an action would be justifi-

able. But even this question involves assuming something of a hypothetical ex

post perspective. Roughly speaking, it asks what could be said, if the action were

performed, to those affected. We also sometimes give justification for an action

that has yet to be done, as when a coach explains to an athlete why he is going to be

cut from the squad the next day. But this practice too is largely retrospective in that

it presupposes that the thing to done is a fait accompli.² So, although I don’t want

to deny that justification can occur in a range of contexts, I think that it typically

involves some form of a backward-looking perspective.

Respect, in contrast, is basically forward-looking. Respecting someone’s status

as a person involves giving that person a proper place in one’s considerations. It

involves giving another personweight. Respect captures the relationship inwhich

an agent is guided by another person’s moral significance going forward. We can,

of course, evaluate after the fact whether an action manifested proper respect for

another person. But I think that this is essentially a retrospective evaluation of

the agent’s forward-looking deliberations—his or her approach. Actually giving

another person respect is something that is done going forward.

² We can even give justification for something that might or might not happen, as when the
coach explains to an athlete that he will be cut the next day if the team sponsorship doesn’t come
through. But even this has the same backward-looking structure. It assumes that the chips are
down and all that is left is to see how the cards fall. My point is that one does not generally give
or demand justification when a choice has yet to be made—when the decisions is still up in the
air. Before making a choice, we can think about what justifications we could offer if we chose
one way or another, but this is basically a matter of thinking about what would follow after the
choice. In this sense, giving or demanding justification always has something of an after-the-fact
perspective.
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As I said, there is undeniably a temporal difference between the ex ante and ex

post relationships. But I believe that the difference between ex ante and ex post

relationships represents more than simply different temporal perspectives on the

same relationship. Through a variety of arguments, I have tried to show that the

structures and practices involved in ex ante and ex post moral relationships come

apart in certain ways. How we relate morally to one another ex ante and ex post

are, I believe, quite different. For this reason, rights and wrongs do not always

come as a unified package. At a broad, structural level, one might say that this is

because ex ante we relate to each other in terms of giving and demanding respect

and ex post we relate to each other by giving and demanding justifications.

10.2 Wronging

My thesis is that rights and wronging are best understood when they are

decoupled from each other. I have offered a number of arguments for this sep-

aration, but, thus far, I have not attempted to give an actual analysis of these two

concepts. I have argued only that, by linking the two concepts for theoretical sim-

plicity, we may obscure the actual relationships that the concepts describe. But

what are these relationships? When has one person wronged another person?

The philosopher who is asked to imagine a wrong is likely to conjure up an

example of deliberate rights violation. One might envisage physical violence—

punching,murder, and so on. Or onemight imagine denying someone something

that is rightfully hers—stealing or destroying property, breaking a promise, and so

on. All of these examples no doubt typically constitute wrongs. But I want to
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resist the idea that these examples are paradigmatic.

In the preceding chapters, there have beenmany examples that do not have this

simple complexion of a rights violation leading to an injury. Ripstein’s homeowner

is wronged by the harmless trespasser. The mother is wronged by the negligent

driver who kills her daughter. The coworker is wronged when one indulges in

violent sexual fantasies about her. Cass Mastern wrongs the slave girl who is the

unwitting victimof his illicit affair. WalterO’Malleywrongs theBrooklynDodgers

fans. The prostitute is wronged by those who exploit her, even though she has

consented. And theworthy lover—be it, LevinorLucyMorris orPrinceAndrei—

stands to be wronged if undeservedly cast aside.

I believe that, in real life, the typical wronging resembles thismotley assortment

at least as often as it resembles a punch in the face. Wrongs are quite frequently

unintended and unforeseen. Often they involve harm, but they don’t have to. And

the wronged party need not have had some right that was violated.

But this is not to say that there is no recognizable pattern. I would suggest

that a run-of-the-mill chain of events leading to a wrong looks like this. You do

something that you could not justify to someone else. Usually—although not

necessarily—this means that you do something that you ought not. Perhaps you

say something foolish. Oryou forget about something that’s important to someone

else. Or you are distracted from taking adequate care in somemundane task. As it

turns out once things come to pass, someone identifiable could call you to account

for what you have done. You have hurt someone’s feelings, or caused someone a

hassle, or treated someone without proper respect, or violated what someone was
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entitled to expect from you. Sometimes the person who can complain could have

been identified beforehand, but sometimes someone is affected whom you never

would have anticipated. That person’s interests may figure in the explanation of

why what you did was wrong, but that too is not necessary. What is important

is that your action ends up bearing negatively on someone else and you cannot

justify your conduct to that person.

I think that we should take this rudimentary description more or less at face

value. It seems to correctly pick out situations when onemight apologize for one’s

actions, when onemight be forgiven, andwhen onemight reasonably be resented.

It also captures the sense that wronging is inescapably ex post. And it captures the

idea that consequences matter without making them essential.

This description has two parts—first, one’s actionmatters to someone else, and

second, one cannot justify the action to that person. In a way, I think that wrong-

ing does have these two separate elements. But they are deeply connected. The

connection can be illustrated by recasting ‘matters to’ in terms of the standing to

demand justification. One is wronged, I mean to suggest, when one is in a posi-

tion to demand justification for someone’s action and that person cannot give a

justification. In this way, both elements concern the demanding and giving of jus-

tification. Wrongs arise only where there is someone to whom the action matters

because only then is someone in a position to demand justification. Wrongs typ-

ically arise when someone acts wrongly because that is usually when there is no

justification to be given for such an action. But the unifying idea is that wrongings

involve the absence of justification where justification could be demanded.

331



This line of thought allows the following rough sort of analysis of what the con-

cept of a wrong involves:

X wrongs Y in doing φ iff Y can demand justification for X’s doing φ
and X cannot justify doing φ to Y.

More colloquially, one might say that one person wrongs another person when

she does something to another person and her doing so cannot be justified to that

person. More, however, needs to be said about both elements of this definition.

The requirement that the actionmatter or concern the other person is, as I have

suggested, a requirement that the other person have standing to demand justifi-

cation.³ We cannot generally hold each other to account for everything each of

us does. If you want to demand justification for an action of mine, you must be

able to answer the question “what’s it to you?” Demanding justification can be

viewed as lodging a provisional complaint, and one must have grounds for such a

provisional complaint. You must have some stake in the matter or I do not need

to justify myself to you.

This threshold requirement can be satisfied in a variety of ways. For this reason,

I have used intentionally vague descriptions like “it matters to you” or “it concerns

you” or “you have a stake in the matter.” The most obvious way that this condi-

tion can obtain is when one is harmed. The mother who loses her daughter and

³ One might worry that being in a position to demand justification covered more than those
who are wronged. A lawyer or a police officer, for example, might be in a position to demand jus-
tificationwithout herself beingwronged. I don’t think that this poses a problem. These examples
involve individuals serving as representatives of others (the client and the state, respectively). In
such cases, it is still the wronged party demanding justification, though they do so through an
agent.
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the Brooklyn Dodgers fan who lost her team are in positions to demand justifica-

tion because they are harmed. In this way, the harm functions as a sort of moral

property. It gets the harmed party past the threshold inquiry of why the action

concerns them; it entitles the harmed party to demand justification. But harm

does not itself constitute a wrong. In many cases, harm may result to others de-

spite the fact that we act in perfectly acceptable ways. For example, I invent a new

product thatmakes your product obsolete. Or I say something bad about you, but

it is both true and something others should know. In such cases, the harm does

not give rise to a wrong—damnum absque injuria. But the fact that one is harmed

means that one can inquire whether that harm can be justified.⁴

Harm, however, is not the only thing that can satisfy the requirement that the

personhas a stake in thematter. AsRipstein emphasizes, standing also existswhen

one party harmlessly trespasses on another’s rights. If you harmlessly use my bed

or kiss me while I’m under anesthesia, I have a stake in that. “You used me” or

“you violated my rights” are very intelligible answers to the question “what is it to

you?” But, I don’t believe that having a right is required, even in the absence of

harm. If you harmlessly but unfairly think that I killed Cock Robin, the fact that

this thought is about me could be enough to generate the sense that I amwronged.

It concerns me enough to overcome the “what’s it to you” threshold.

In sum, someone is in a position to demand justification only if the action con-

⁴ This doesn’t mean that the harm is necessarily separate from the questions about justifica-
tion. Often the harm will itself be part of all of what makes an action unjustifiable. For example,
yourmaking noisemay be unjustified precisely because it bothers your neighbor. But sometimes
the harm that gives rise to standing does not figure in making the action unjustified. For exam-
ple, I have suggested that the harm to a victim’s mother is not part of the explanation for why
negligent driving is impermissible.
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cerns or matters to her in some identifiable way, but this standing requirement is

broad. It can be satisfiedwhen an action harms someone, when act action violates

someone’s rights, and even sometimes when an action merely involves someone.

The way that the action concerns or matters to the person must, however, be in

some way negative. By this, I don’t mean that a person can only be wronged by

actions that are bad for her.⁵ All that there must be is some way that the action

bears on her adversely. There must be something that the person could complain

of.

Being in a position to demand justification does not require that one actually be

able to complain. For one thing, you are wronged when you are murdered, even

though your death would prevent you from actually complaining or demanding

justification. Furthermore you can have a complaint, even if you do not know

it. If the CIA ran experiments on you in your sleep, you would be wronged by

that even though you had no idea. When your coworker thinks horrible things

about you, you may be wronged without knowing it. So actual ability to demand

⁵ One might think that an action that benefits a person cannot wrong the person. I don’t
think this is correct. First, if you do something bad formy sake and I benefit from your wrongful
act, you may wrong me by making me a participant and a recipient of wrongful gains. Second,
it seems possible that to be wronged by an action that nevertheless leaves one overall better off,
where the benefit is conferred in an impermissibleway. For example, Seana Shiffrin (1999) notes
that dropping gold cubes from airplanes might wrong the people below even while benefitting
them overall. Third, it even seems conceivable that someone might be wronged by having such
a large good conferred on them that they are burdened by the obligations, either of gratitude or
noblesse oblige that result.

Still, it does seem like there could be some actions that concern me, but not in any way that I
could complain about. If an action only caused me a slight incidental benefit, then I might not
be able to overcome the “what’s it to you?” threshold. In terms of your standing to complain, it
may not be substantively different than if the action didn’t affect you at all. But the same might
not be true of a similar amount of harm. So the sense in which an action must involve someone
does seem to be sensitive to polarity of that involvement.
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justification is not essential.

In another sense, however, the ability to complain or demand justification is

required. A nonhuman animal is not like the person who simply never knows

about a violation. In the latter case, we have no difficulty saying that the person

has a complaint but doesn’t know it. Were the person aware of certain predicate

facts, he or she would be in a position to actually complain. The person could com-

plain but for the lack of knowledge. The animal’s barrier, in contrast, isn’t a lack of

knowledge or a lack of continued existence. The problem is that the nonhuman

animal is not the sort of thing that can make complaints or demand justification.

Rather differently, a wrongdoer might not be in a position to demand justification

due to his or her own past actions. In that case, the past actions disable the person

from satisfying the threshold question about having a stake in the matter: “Yeah,

we lied to you. What’s it to you?” Because the demand for justification is also a

provisional complaint, being unable to appeal to the relevant norm functions like

not having a stake. In sum, the first element of wronging requires that an entity

could, in the relevant sense, complain or demand justification.

When someone is in a position to demand justification—because an action

harmed her or violated her rights or otherwise concerned her—then that person

is wronged if there is no justification that can be given to her. Put another way,

the provisional complaint becomes an actual complaint. If you have hurt me, that

may entitle me to ask an exploratory, “why did you do that?” This is a provisional

complaint insofar as it implies that a wrongmight have been done. Youmay, how-

ever, have a very good answer to my query. If you can say something like “I did

335



it to save your life” or “I was legally required to do that,” then I have probably not

been wronged. If your only answer is that you enjoy seeing my pain, then you

probably have wronged me. I assume, here, that the former and not the latter are

justifications that should be accepted. The idea is that someone is wronged only if

the action in question cannot be justified to him or her.

The possibility of justification is what is important; it is not necessary that justi-

fication actually be demanded or given. Onemight think, fromwhat has just been

said, that wronging is grounded on a right after all: the right to be given justifica-

tion. The wrong is the result of a denied claim, namely the claim to justification.

But this thought is incorrect. The wronged party is wronged by virtue of there

being no justification. One is wronged even before she asks for justification—but

she only knows it when the request is given insufficient answer. It is the unjusti-

fiable action that constitutes the wrong. In fact, one might be wronged and never

know it—as youwere that time the CIA ran experiments on you. It is the fact that

an action could not be justified to you that matters.

To say that an action could be justified to you is, roughly, to say that the actor

could give reasons to you that you should accept for the action. There is much

more that must be said than I can offer here. Still, there are a few points that I

would like to highlight.

First, justification is a relational concept. It is justification to the other person

that matters.⁶ In part, this means that whether one can offer justification will de-

⁶ I am agnostic about the extent to which the justificationmust appeal to the person in ques-
tion in order to be satisfactory. For example, it is debatable whether saving someone else can
count as a justification to someone whose rights are infringed in order to save the person. If it
doesn’t, then it is possible that, in such cases, one wrongs the person whose rights are infringed
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pend on the nature of the relationship between the parties. For example, suppose

that Bonnie and Clyde are on a crime spree when Bonnie becomes wracked with

her misdeeds and turns herself in. I think there is a sense in which Bonnie wrongs

Clyde in doing this even though she may be doing the right thing.⁷ Surely there is

a good justification for Bonnie’s actions, but (and this is the key) there is not a jus-

tification that can be offered to Clyde. The nature of their relationship is based on

the forsaking of certain values so an appeal to such values would carry no weight.

It is important to distinguish, here, that the point is about the existing relation-

ship between the parties, and not about what the harmed party would accept as

justification. If an innocent bystander turned Clyde in, Clyde might be equally

unwilling to accept the justification for that action. But we would not say that this

person has wronged Clyde. What matters in the first example is not that Clyde

wouldn’t accept Bonnie’s justification, but that Bonnie’s offer of that justification

has no traction given their relationship. Bonnie is, so to speak, estopped from of-

fering it.

This relationship-dependence can work in the opposite direction as well. A

relationship between two parties canmean that certain reasons will count as justi-

fications that might not otherwise. For example, Bonnie might be able to justify

some act to Clyde on the grounds that it will facilitate their robbery. But this

relationship-dependence is not limited to justice among thieves. Whenever peo-

ple share in a set of institutions or social cooperation, that relationship can make

even though one acts permissibly. On the other hand, if we think that saving the person is a jus-
tification to the rightholder, then it will not constitute wronging that person. It strikes me as a
virtue of the present account that it remains open to either characterization of cases like these.

⁷ This example is borrowed from Christine Korsgaard.
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certain reasons count as justifications that, without the background relationship,

might not. In particular, we can afford each other certain prerogatives to act on

our own interests. For example, in some communities, themere fact that someone

wants a three-car garage might be a justification for casting shade on a neighbor’s

vegetable garden. In some neighborhoods, however, it might not be. Where it

is, the person’s desire alone counts as a justification because there is a background

agreement that each person will have the prerogative to do that sort of thing with

their property should they so desire.

In this way, justification often may not require a great deal. It may simply in-

volve asserting one’s own self-regarding reasons for pursuing a certain action. For

example, Imight justify selecting our town’s other ice creamparlor by noting that I

like their flavors better. And Imight justifymy three-car garage by explaining that I

need room formynew Jaguar. Or itmight simply involve appealing to some shared

norm. For example, Imight explain that I did something as amatter of etiquette or

as a religious duty. The point is that whether one person can offer another person

a justification is going to be highly context- and relationship-sensitive.⁸

Both elements of this account of wronging—the requirement that a person be

⁸ One might be tempted to think that if justification can be this minimal, then there really is
no requirement for justification at all. But I think this is incorrect. Even where someone has
a prerogative to treat self-regarding reasons as decisive, they could act in a way that cannot be
justified to another person. Suppose, for example, that I justified adding the garage by saying,
“I wanted to block the sunlight from reaching your vegetable garden because I wanted to spite
you for beating me in the housing development’s tennis tournament last month.” In such a case,
the neighbor in a way appears to be wronged—he might reasonably resent the addition in a way
that wouldn’t have been appropriate if it was just normal suburban growth. There seems to be
a sense in which one can be wronged even by permissible actions when they are done with bad
intent. This can be understood by recognizing that, if one’s actual reasons for doing something
were bad, one cannot justify one’s action by appealing to good reasons without a degree of disin-
genuousness.
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in a position to demand justification and the requirement that justification cannot

be given to that person—contain directed, relational elements. In this way, the

account of wronging is doubly ‘bipolar.’ It involves a connection between moral

agents in two ways. First, the wrongdoer must do something to the other person.

The parties are connected by the action in question because one person has acted

and the other person has been acted upon. Second, thewrongdoermust be unable

to offer a justification to the other person. This requirement connects the parties

as the giver and receiver of reasons, and it invokes the context of their particular

relationship to one another. When these connections exist, then a bidirectional

moral connection exists: the wrongdoer has committed awrong to the victim, and

the victim has a complaint against the wrongdoer.

The significance of the two elements can be illustrated by contrastingwith cases

in which each is absent. We sometimes witness another person acting wrongly,

who could not justify his or her behavior to us if called upon to do so. But the ac-

tionmay not concern us. We are neither harmed nor violated nor even concerned

in the matter. In such circumstances, we are not wronged. Still, some lesser ana-

log exists. Strawson describes the negative reaction arising in such cases as “moral

indignation”—“the vicarious analogue of resentment” (1962, pp.70-71). Moral

indignation is like resentment because it arises out of a failure of justification, but

is a weaker vicarious analog because it is not one’s own harm for which justifica-

tion is sought. Another lesser analog of wronging arises when the requirements

for standing to demand justification are met and yet there is no one from whom

one can demand justification. This happens when one feels a sense of injustice at
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misfortune. Thevictimsof a hurricane, for example,may feel something akin to re-

sentment. This response makes some sense: the hurricane has caused them harm

forwhich no justification can be given. Of course, they are not trulywronged. But

the victims’ relationship to the hurricane shares one element with the relationship

between one who has committed a wrong and one who has suffered it.

10.3 Rights

Rights have a different character than wrongs. In the preceding chap-

ters, a number of features of rights have been tentatively put forward. Having a

right involves being owed a directed duty from another. This directedness appears

to be connected with certain activities like waiving and claiming. Without powers

likewaiver, someonewho is protected by a duty—like themother for whose care a

promise has been made—may not seem like a rightholder. Without the authority

to make a claim, actions that might nevertheless constitute wrongings—like bad

thoughts or a lack of gratitude—still do not seem tobe things overwhichwehave a

right. Furthermore, rights are action-guiding. The presence of a right—unlike the

presence of a potential wronging—exerts a special force over the person deciding

what to do. This force can involve trumping, or excluding, other considerations.

Rights can govern our actions, I argued, even where the rightholder is not in a po-

sition to hold us accountable. Rights, in sum, are about shaping our deliberations

before we act, and not about accountability afterwards.

I mean to suggest that, whereas wrongs exist ex post and are connected to jus-

tification, rights function ex ante and are connected with respect. The support for
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this suggestion should be evident in the features of rights that I have just described.

Rights play their important role before an action is performed. When an agent has

yet to act, the presence of a right shapes the deliberative process. It does so by giv-

ing the rightholder authority or sway over the contemplated action. This authority

is evident in certainpowers that canbe exercisedonly ex ante—thepowers ofwaiv-

ing and demanding. Recognizing a right involves recognizing that the rightholder

has this special status in one’s deliberation.

In this way, rights are about respect. To have a right is to be the bearer of impor-

tance in others’ deliberations; this is what Darwall (2009) refers to as “recognition

respect.” Rights are about appreciating the special normative importance of others.

They involve obligations to treat another in a certain ways because he or she has

some normatively significant property.⁹ This thought roughly begins to capture a

sense of respect and a sense in which the other is the source of duty.

But not every instance of recognizing another entity as normatively significant

constitutes respect. As discussed in Chapter 2, a party may incidentally fall within

the scope of another person’s obligation—and thus hold normative significance—

without the obligation being owed to them. For example, if you promise me that

youwill tip your hat to everymustached gentleman that youmeet for the rest of the

week, then, althoughmustache bearers acquire a normative significance, recogniz-

ing this normative significancewouldn’t count as respect for themustached. What

⁹ More formally, we might say something like: X has a duty to treat each member of type Ψ
in a certainmanner because thatmember belongs to type Ψ andYbelongs to type Ψ and doing φ
is the appropriate way for X to treat a member of type Ψ. The point is that the obligation is owed
to the other person insofar as it is based on the other person’s normatively significant property.
But, as described in what follows, this thought is incomplete.
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one needs is the thought that the status in question is a normatively significant cat-

egory on its own.¹⁰ In fact, one might say that it is precisely because someone can

matter without being directly significant that wronging can outstrip rights in the

ways that I described in Chapter 4. The respect involved in rights is a special kind

of normative significance; far narrower than the open-ended normative consider-

ations that can go into questions of justification and wronging.

I mean to suggest that respect involves seeing another as significant on his or

her own if the significance is not just instrumental or indirect. The problem with

appealing to the category “mustached” is that the category is only important as an

instrument to fulfilling your promise. Unlike tipping the hat to mustached gen-

tlemen, which one does as a means to satisfying one’s promise, treating another

with the respect he or she is due is not a means to satisfying some further goal.

Respect involves recognizing significance of non-instrumental form. But, to bor-

rowadistinction fromKorsgaard (1983), non-instrumental doesn’tmean intrinsic

significance. Someone may have a status that generates respect and rights in part

due to its extrinsic significance. For example, the status of being a speaker may

be the basis of rights in part or whole because of the role that protecting speak-

ers plays for the autonomy of listeners or the health of civic discourse.¹¹ Similarly,

¹⁰ Put another way, what one is looking for is themajor premise in the syllogism leading to the
duty, not theminor premise. If someone askswhy you felt a duty to tip your hat to the youngman
who just walked by, there are two response that you might offer: (1) I promised to tip my hat
to all mustache bearers, and (2) that man has a mustache. Youmight offer (2) as an explanation
if the inquiring person already knew (1), but if one is inquiring into the source of the duty, (1)
would be the appropriate explanation. In fact, in normal conversation, the response “because
he had a mustache” would be taken as a joke—giving normative significance to a category that
obviously has none. What the skeletal definition seeks is an appeal to a category that explains
where the duty comes from.

¹¹ Just to be clear, the non-instrumental significance here is perfectly compatible with it being
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parental rights may be based on the significant status ‘parent’ even though the rea-

sons for treating parents with deferencemay havemore to do with the importance

that according that status has to children. So, in this way, respect involves not sim-

ply recognizing another’s normative significance, but recognizing the other’s non-

instrumental normative significance. It is the recognition that the other deserves

some treatment on his or her own.

Still, even if this rough description captures a basic idea of respect, not every in-

stance of this kind of respect implicates rights. Wemight accord a great work of art

or a natural wonder its own normative significance. It is quite plausible that, out

of respect for such an object, we have duties that are not simply based on the hu-

man interests involved. But this respect would not mean that we are according the

object in question rights. The respect involved in rights is more particular. Notice,

however, that even this kind of respect does seem to capture some form of direct-

edness. Although it would be nearly absurd to say thatHamlet or the great sequoia

groves have rights, it is not unnatural to think that one owes it to Hamlet to stage

the play in certain ways or to think that it would be wrong to the sequoias to chop

them down for toilet paper. So, even here, some link exists between respect and

the sense that obligations are directional. Rights, however, seem to involve more

than just this.

Rights involve a deeper form of respect. Rights do not imply simply that the

the case that the value of the right—or the value of that general pattern of treatment—is at least
partially extrinsic. For example, when the government avoids silencing a speaker for his or her
viewpoint, it does not do so as a means to further some end. If it did, then a speaker could be
silenced whenever that end is not being advanced. Respecting a speaker does not just have this
instrumental significance—it is pursued for its own sake. This is true even if the reason that such
categorical treatment is valuable depends on its benefits to society at large.
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rightholder is normatively important—a source of reasons. Rights mean that the

rightholder is normatively important in a distinctive way—as authoritative, or as

a source of a privileged kind of reason. The respect here is not just that involved in

recognizing qualities. It also involves recognizing a decision-maker. Though they

deserve our respect in a way that may guide the weight we place on certain con-

siderations and thus the decisions we make about them, Hamlet and the sequoias

don’t take decisions out of our hands. To afford someone a right, in contrast, is to

recognize that some matter is not even up to you to decide. It involves respect in

the deeper sense of acknowledging authority outside oneself.

This description, however, is still somewhat nebulous. In what follows, I mean

to describe two ways to understand this special form of respect—that is, two ways

to understand rights in terms of respect. According to the first view, having a right

involves being able tomake a claim on another person. In this sense, having a right

involves being able to exercise authority over another through the activity of mak-

ing a claim. It involves respect for the rightholder as a giver of reasons. According

to the second view, having a right involves having an entitlement, which is under-

stood as a sphere of activity that is specially protected. Respect, in this context, is

respect for the other’s actions.

These two conceptions of rights and respect have already made prominent ap-

pearances in earlier chapters, both as contrasts with wrongs. Consider two of the

examples of rights that have been considered. In Chapter 8, I argued that we resist

the idea that there are rights concerning each other’s mental activity because we

cannotmake claims onwhat other people do in theirminds. I suggested that, even
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though there may be duties owed to one another, there are not rights because the

activity of claiming is unavailable. We have no authority over each other’s mental

life. This invoked a conception of rights as claims that we can make on one an-

other. In contrast, in Chapter 7, I argued that wrongdoers and nonhuman animals

can have rights, even if they are not in a position to complain. I suggested that

this was the case because there are duties that are owed to them in sense that they

are entitled to certain treatment. This idea that they are entitled to certain treat-

mentwas evidencedby certain special characteristics of ourduties toward them. In

particular, the duties have a deontic structure that resists tradeoffs, a phenomenol-

ogy of being owed to the other and not just to the world at large, and an attached

prerogative of others to make sure that we abide by these duties. This invoked a

conception of rights as entitlements—as special constraints on how we must be

treated by others, i.e., as correlated with special kinds of duties.

It may appear as though these conceptions are in tension with one another;

rights must be one or the other. I don’t know that this is correct. I think that we

use the word “right” ambiguously to refer to both these ideas, and I don’t know

that anything is gained by privileging one use over the other. In fact, I shall argue

that these two conceptions are ultimately dependent on one another. On the one

hand, when one makes a claim, one seems to be claiming something. The natural

thought is that one is claimingwhat one is entitled. This descriptionmakes the ac-

tivity of claiming seem to depend on the existence of entitlements to be claimed.

On the other hand, an entitlement isn’t just something that we ought to receive;

it must be something that we can claim as rightfully our own. This way of framing
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matters makes it look like entitlements depend on the activity of claiming. In my

opinion, both of these dependence claims are essentially correct and neither one

is privileged.

These two conceptions, I believe, represent two perspectives on the special sig-

nificance that rights play in our deliberations. In this sense, they are two perspec-

tives on the special respect that rights involve. Respecting a rightholdermeans rec-

ognizing that one does not have authority over that person in some matter. This

can be viewed either as recognizing the other person as the authority or as recog-

nizing limitations on one’s own authority. For an analogy, recall Hart’s suggestion

that a rightholder is “a small-scale sovereign,” discussed in Chapter 3. A nation

might respect its neighbor’s sovereignty either by recognizing the other country’s

authority over its lands or by appropriately recognizing that its own authority does

not extend into the other’s territory. The respect involved in rights can be under-

stood in both ways as well—either as recognizing the other as an authority or as

recognizing that there are boundaries which afford the other a sphere of control.

The former involves thinking of rights as claims, and the latter involves thinking

of rights as entitlements. And, as I have said, I think that these two conceptions,

though different, reinforce one another. In the next two subsections, I will say

something more about each.

10.3.1 Rights as Claims

Thinking of rights as tied to making claims has appeared already in previous chap-

ters. InChapter 2, I argued that one of theweaknesses of the interest theory is that
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it does not seem to capture the connection between having a right and performing

certain activities. InChapter 9, I argued that we resist the idea that there are rights

to be thought of in particular ways because thoughts do not seem to be subject to

our making claims.

These arguments depend on an active conception of rights—that having a right

involves having the ability to do something of normative significance. This under-

standing sees the rightholder as not simply the passive bearer of normative signif-

icance but the active source of normative demands. Although other candidate

activities have beenmentioned, I believe that the distinctive aspect of rights is that

they involve one party making a claim on the other party. A rightholder can en-

gage in the activity of claiming. More formally, we might say:

X has a right that Y do φ iff Y has a duty to φ and X can claim that Y
perform that duty.

More need to be said about the activity of claiming before this definition can be

meaningful. Still, the basic idea is that having a right involves having a special sort

of authority over a duty of another person.

The conception of rights as claims is most famously developed by Joel Feinberg

(1970). Feinberg emphasizes the performative activity of claiming as a crucial as-

pect of rights. He distinguishes between “performative claiming,” or “claiming

to,” and “propositional claiming,” or “claiming that.” The latter sort of claiming is

basically a form of assertion. In this respect, the performative claiming is what is

crucial. Tomake a claim to something is “to petition or seek by virtue of supposed

right.” What is crucial is that “making a claim to can itself make things happen.” I
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agree that this activity of claiming is a distinctive feature of rights. It is one that has

appeared repeatedly in the preceding chapters.

In addition to showing that claiming is a distinctive feature of rights, Feinberg

makes a further suggestion. He contends that the activity of claiming is not only

distinctive but, in a sense, explanatorily prior. This second element of Feinberg’s

argument is more or less a rejection of the conception of rights as passive entitle-

ments. In this vein, he writes,

“What is it to have a claim and how is this related to rights? I would
like to suggest that having a claim consists in being in a position to claim,
that is, to make a claim to or claim that. If this suggestion is correct it
shows that primacy of the verbal over the nominative forms. It links
claims to a kind of activity and obviates the temptation to think of
claims as things, on the model of coins, pencils, and other material
possessions which we can carry in our hip pockets.” (1970, p.253)

This thought—that claimsmust be understood in terms of an activity—combines

with the view that rights are valid claims, to yield the idea that having a right in-

volves being in a position to claim. That is, rights are not entitlements (things we

just carry around with us) but rather normative powers to do something, namely

make a valid claim. Feinberg seems to saying that the activity of claiming is, in

some sense, prior to the thing claimed. There being claims depends, for him, on

there being the activity of claiming.

I believe that Feinberg’s account is very attractive. It explains a way in which

rightholding can be about more than just having certain properties or interests,

and instead about having certain authority. As a result, I think that it offers an im-

portant characterization of the respect owed to a rightholder. But, despite whole-
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heartedly endorsing these aspects of Feinberg’s argument, I am not convinced of

the explanatory priority. Feinberg seems to think that the activity of claiming is,

in some sense, prior to the thing claimed. I am unsure about this. It seems to me

that the activity of claiming and having something to claim are mutually depen-

dent, neither having priority over the other.

In order tomake his argument Feinberg envisions aworld calledNowheresville,

which lacks the activity of claiming. Feinberg contends that Nowheresville might

be populated by a variety of moral concepts, including wrongness and duty, but

that it will lack rights as long as there is no practice of claiming. Feinberg suggests

to his reader that a world without rights would be importantly lacking, and that

what would be missing is not any set of norms but rather the activity of making

claims on one another.

Among the elements that Feinberg says might exist in a world without rights

is some notion of personal desert, in the sense it might be “fitting” for people to

receive certain treatment. At times Feinberg describes actions based on desert

or fittingness as “supererogatory” or “gratuity,” but this seems to be a bit of a red

herring, making the actions seemoptional. If Feinberg admits intoNowheresville

the concept of duty and the concept of fittingness, then there should be no reason

why the two should not combine. That is, if Feinberg’s argument is correct, then

there could be duties that are based on desert.

This can start to look like a right, even thoughwe have said nothing about claim-

ing. That is, if there can be duties that are owed because another person deserves

certain treatment, itmay be start to look likewe have all the elements necessary for
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rights. Consider an example. One could, in Feinberg’s world, say that an innocent

person does not deserve to go to prison. There is a duty not to send this person to

prison, and it is based on the fact that the person doesn’t deserve to go to prison—

it’s not fitting. Now suppose that the innocent person asserts this principle as a

reason for us not to send him to prison. Does he thereby make a claim? That

is, does he engage in the activity of claiming by virtue of pointing us to a reason

that references the duties that arise out of giving himwas its fitting? It may appear

that he does. That is, if there is a concept of desert and individuals can draw our

attention to the things that they deserve, then that seems to already introduce the

practice of claiming.¹²

Although not wrong, this is a bit too hasty. Pointing out that one is deserving

of something—that is, pointing out that another is under a duty to do something

because it is fitting that you be treated this way—is not exactly the same thing as

claiming it. It is true that, when one makes a claim, what one is doing is pointing

out that one is entitled to something. But not every instance of the pointing out

an entitlement involves making a claim. For example, a guest at a dinner party

might laughingly note, “you really ought to serve the guest first,” with a tone that

makes clear a complete indifference to whether this rule is followed. Or, to use

an example that has arisen elsewhere, someone might point out that another per-

¹² This is much the same criticism that Jan Narveson raised in his commentary on Feinberg’s
original article. He writes, “I don’t see why people who are the proper and deserving benefi-
ciaries of various duties and benevolent sentiments should not be in a position to point this out
to those whose duties, etc., they are; and why this does not amount to a claim” (1970, p.258).
Narveson’s argument seems a bit too broad. He describes the potential claimants as “the proper
and deserving beneficiaries of various duties and benevolent sentiments.” But not all beneficia-
ries of a duty are the basis for the duty.
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son has reason to show gratitude—“You should remember all that I have done for

you”—without exactlymaking a claim. And, of course, we regularly point out that

other people deserve to be treated in some way without thereby making claim for

them. So, making a claim seems to involve somethingmore than just pointing out

that one ought to be treated a particular way.¹³

The additional element, I think, is an aspect of authority. Making a claim in-

volves not merely drawing attention to a way that one ought to be treated, but do-

ing so in an authoritative fashion. When one makes a claim, one does more than

just put something forward for the other person’s consideration with their own

judgment. It is not just making a suggestion or giving advice. Rather, making

a claim implies an authority to tell another person how to act. In this sense, to

make a valid claim is to insert oneself into the deliberation of another. It involves

giving—not just showing—another a reason.

Feinberg’s point, I think, is that the possibility of this special kind of drawing

¹³ One might appeal to the idea of wronging to explain the extra aspect that claiming intro-
duces. At a number of points, Feinberg does appeal to this idea: “If the deserved reward had not
been given him he should have had no complaint, since he only deserved the reward, as opposed
to having a right to it, or a ground for claiming it as his due.” “[W]hile the sovereign was quite
capable of harming his subjects, he could commit no wrong against them that they could com-
plain about, since they had no prior claims against his conduct. The only party wronged by the
sovereign’smistreatment of his subjects wasGod, the supreme lawmaker.” “I have inmind the fa-
miliar phrase in certainwidely distributed religious tracts that ‘it takes three tomarry,’ which sug-
gests that marital vows are notmade between bride and groom directly but between each spouse
andGod, so that if one breaks his vow, the other cannot rightly complain of beingwronged, since
only God could have claimed performance of themarital duties (as his own due; and hence God
alone had a claim-right violated by nonperformance.” “A direct apology to Billy would be a tacit
recognition of Billy’s status as la right-holder against him, someone he canwrong aswell as harm,
and someone to whom he is directly accountable for his wrongs.” Unsurprisingly, I think this is
incorrect. And I think that the gratitude examplemakes this quite clear. We canwrong someone
by failing to show him or her proper gratitude. Wemight apologize for it afterwards. This is not
because the person had a claim in advance in Feinberg’s sense.

351



attention iswhatmakes entitlements into rights. Ifwe couldnot engage in this kind

of authoritative assertion, then the duties that are owed to us would all resemble

duties of gratitude—fitting and required, but not claimable. For this reason, he

suggests that, in a world without claiming, there could be duties based on what

is fitting for others, but there couldn’t be rights. Rights cannot exist without the

activity of claiming.

This active conception of rights connects with one way of thinking about the

special respect implicated by rights. As I have noted, a rightholder is not merely

respected as a valuable object in theworld, theway that art or natural objectsmight

be respected. Rather, a rightholder is respected as someonewhohas active author-

ity over others. In the passage quoted earlier, Kant notes that respect is something

that a person “exacts for himself ” and that “he can demand from every other hu-

man being.” The respect involved in rights, in this sense, is a respect that can be

asserted or demanded. When someone has a right, others appreciate not merely

that they owe something, but that something can be exacted from them. This is

the kind of respect that a right entails.

10.3.2 Rights as Entitlements

As much as Feinberg’s argument illuminates key connections between rights, re-

spect, and claiming, I am not convinced that claiming is more essential to rights

than the thing that is claimed. Consider the difference between deserving a prize

in a contest inwhich you are themost qualified entry and deserving your paycheck

at the end of the week in accordance with your employment contract. The latter
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looks like a right; it can be claimed, in Feinberg’s sense, in a way that the former

probably cannot. But this fact seems to be explained by a further fact about what

is being claimed. We cannot claim the prize in the way that we can claim our pay-

check because, even if we do entirely deserve it, the basis for that desert is less firm,

less established. Themore thatwe imagine the rules for the contest being concrete,

public, and involving no discretionary components, the closer it comes to looking

like the winner can make a claim to the prize.

These considerationsmake it appear as though claiming depends on there being

things that we can claim, i.e., things that we not only deserve but things to which

we are entitled. In other words, claiming seems to depend on a kind of established,

rule-governeddesert. Sometimes evenFeinberg seems todescribe claiming in this

way: “he serves notice that he nowwants turnedover to him thatwhichhas already

been acknowledged to be his” (1970, p.251). In this light, the activity of claiming

seems predicated on there being things to which we are entitled. If we added such

entitlements to Nowheresville, then it seems like claiming would follow on their

heels.¹⁴ This thought makes it seem like rights aren’t about being able to claim

per se, but about having entitlements, which in turn are the sort thing that can be

¹⁴ Feinberg himself seems to admit something like this. Hewrites, “Thepropriety involved [in
Nowheresville desert] is amuchweaker kind than thatwhich derives… fromhis having qualified
for it by satisfying the well-advertised conditions of some public rule. In the latter case he could
be said not merely to deserve the good thing but also to have a right to it.” (1970, p.245). This
seems basically correct to me, but I don’t see why Feinberg should believe it. In a sovereign
rights monopoly, satisfying the conditions of a public rule should be like deliberately becoming
the incidental beneficiary of someone else’s promise. One ought to receive something, but it
isn’t owed to you. Feinberg’s point may be that this conception of entitlement is unstable. If it is
“well-advertised” that a certain benefit will be conferred, then the recipients will come to regard
it as a right based on their legitimate expectations. But this would seem to undermine the entire
idea of a sovereign monopoly of rights.
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claimed. To the extent that Feinberg’s argument is that the activity of claiming is

conceptually prior to what is claimed, it’s not clear that he is correct.

According to this line of thought, claiming itself depends on our already having

a right, understood in terms of something that it is not just fitting or obligatory for

us to receive but something to which we are entitled. This suggests that the focus

should be on what is owed. Rights involve a special connection between a person

(the rightholder) and an obligation. Claiming focuses on the person and, I believe,

for good reason. But onemight focus instead on the obligation. That is, onemight

focus onwhat sorts of obligations involve rights. In this section, I want to consider

this way of thinking about rights and respect—not as the claim, but as the thing

being claimed, which is to say, as the obligation in the other person.

As already noted, not all obligations of respect give rise to rights. We can rec-

ognize a piece of art or a natural wonder as having its own non-instrumental nor-

mative significance without thereby according it rights. The question is what is

special about rights. One possibility is that rights can be claimed. But might there

be another possibility in terms of the obligation itself?

One temptation here is to appeal to interests. Obligations of respect for a nor-

matively significant status constitute rights, one might think, only when the obli-

gations or the status advance the interests of the other entity. Artwork and moun-

tains, even if deserving of respect, cannot be rightholders because they have no

interests. And it may seem that, even for humans, something is only a right if it’s

good for us. If a normative constraint did not on balance advance the interests of

the subject, then, according to many writers, it would not be a right. For exam-
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ple, if the law requires you to enslave me, we would not say that this gives me a

legal right to be enslaved (Cruft, 2004, p.364). Without a rider that a right must

serve its holder’s interests, then onemight have rights in virtue of being entitled to

certain treatment as, say, “undesirable.”

Despite the intuitive appeal of such examples, I don’t believe that rights must

advance their holders’ interests. In Chapter 2, I discussed cases in which a person

seems to have a right that does not serve his or her interests at all—for example,

the farmer who has a right to use a particular fertilizer even though she is com-

pletely indifferent to it. Beyond cases of complete indifference, there are plausibly

examples of rights that are adverse to our interests. Sophie was granted the right

to choose which of her children would live, although it does not seem that this ad-

vanced her interests. Somewhat differently, various thinkers have, for example,

posited a right to be punished.¹⁵ It seems to me that that this thought should not

be taken to be either a category mistake or a claim that punishment advances the

interests of the punished. In a similar vein, one might say, for example, “I have a

right to be humiliated.”¹⁶ All of these examples indicate that advancing an interest

is not a necessary feature of rights.¹⁷

¹⁵ See, e.g., Dubber (1998); Morris (1976).
¹⁶W.E.B. DuBois once published a newspaper column entitled “TheWhite FolkHave a Right

to be Ashamed,” National Guardian, Feb. 7, 1949. This locution has the elegant feature of being
both deeply critical and yet also implicitly respectful.

¹⁷ I think that these examples actually lend further strength to the idea that having a right in-
volves having a status that generates duties in others. Although neither punishment nor humil-
iation advance the interests of the subject, they presuppose that the subject has a certain status.
It is appropriate to punish someone insofar as the person is someone who can be responsible for
his or her actions. To say that someone should not be punished in spite of his actions is to deny
that person status as a responsible agent. In this sense, it is demeaning. But this is not to say
that punishment serves the interests of the person. So although the actual duty generated is not
valuable to the person, the status on which it is based is valuable. Similarly, being humiliated
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It may still be the case that, in order to count as a rightholder, one must have

interests. Such a constraint makes sense because claiming and acting only make

sense if something has interests. Without interests, making claims or performing

actions would be pointless. But I don’t think that every right must advance an in-

terest of the rightholder.

Instead, I want to suggest that the crucial quality that right-creating obligations

have is that theyprotect the actionof the rightholder from interference. Righthold-

ers, unlike artwork or mountains, are animate—they are capable of acting. Obli-

gations regarding them can count as rights because they can protect their actions

from the interference of others. Rights carve out spheres of activity. This is a dif-

ferent perspective onHart’s idea of “a small-scale sovereign.”The point here is less

about authority and more about boundaries. Rights establish the public bound-

aries where my actions cannot interfere with your actions and vice versa.

According to this idea, rights, when thought of as entitlements, are spheres of

protected activity. When we make a claim, what we are claiming is a protection—

not just any protection but the kind of protection that demarcates when one per-

son’s actionmay not interfere with another person’s action. Rights as entitlements,

does not advance one’s interests. But it does imply that one has a sort of dignity or standing
that is threatened. Although being humiliated is not in one’s interests, it would be, in a sense,
worse to have the status of being unable to be humiliated. This is why it makes sense to say that
one has a right to be humiliated. In this way, these examples differ from Cruft’s duty to enslave
because in that example we assume that it is an undesirable status on which the duty is based.
One can, however, reimagine the example in such away that it no longer seemsmistaken to think
of a right to be enslaved. Suppose, for example, that society had a culture of dueling, in which it
was the duty of the winning party to enslave a worthy opponent but let free an unworthy loser.
It seems to me that one might, in such context, speak of someone having a right to be enslaved,
even though the person’s interests would be better served by being let free. Enslaving would, in
such a case, be a way of showing the other person respect, although undermining his interests.
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in this sense, are connected with a special kind of respect. We can respect artwork

or amountain as having normative significance. But the respect for a rightholder is

the recognition of another with whom we share the realm of activity. This respect

distinguishes a special formof obligation. Above, I noted that, although onemight

deserve a prize, we would not naturally think of that as a right. This, it can now be

said, is because the respect for a prizewinner is more akin to the respect for a great

piece of art. Bothmay be obligatory recognition of a significant status, but they are

not about the shared rules by which we carve up the realm of action. In this way,

neither constitute rights in the entitlement sense.

From this perspective, we can quite easily understand the thought that nonhu-

man animals and disabled humans can have rights, even where they might not be

capable of making claims. Nonhuman animals and disabled humans are animate.

They do things, and our activity can interfere with their doing things. We can, in

this sense, interact with them. As a result, respect for them isn’t simply the respect

that we might owe a great painting—appreciation and preservation of a locus of

value. It is, instead, the respect for something that has a sphere within which it is

entitled to act without interference. It is the respect that goes along with appreci-

ating that another can do as it pleases.

When we engage in the activity of claiming, it seems like there must be some

entitlement like this that we are claiming. In this way, claiming seems to depend

of the thing claimed. But entitlements also seem to depend on claiming. Why, af-

ter all, do norms that demarcate spheres of activity have a special character? Such

norms are special, one might think, precisely because they mean that the other
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actor’s choices become an authority for us. Put this way, it can look like activity

is important because it implicates claiming. Rights arise because we interact with

one another. This interaction is governed by norms, which, insofar as they apply

to what happens between us, are shared. They aren’t just norms connecting our

action with abstract value; they are norms that connect our action with other peo-

ple’s actions and decisions. Entitlements are distinctive, we might think, because

they are the sort of thing that could be claimed.¹⁸

Thus, I think that these ideas—rights as claims and rights as entitlements to pro-

tected spheres of activity—depend on one another. Entitlements give claims their

content; claiming depends on there being something to claim. But entitlements,

the things thatwe can claim, are distinctive because they represent the sort of thing

that could be claimed; they are protections of our sovereign authority. We often

operatewithoneor theother conceptionof rights, but they seem tobe importantly

connected.

In particular, both ideas describe perspectives on the thought that rights are

about the duties that we owe to other agents out of respect for them. Rights are

about recognizing the normative significance of another. This recognition can be

of the other as an authority whomakes demands or as another actor whose sphere

of activity limits one’s own. Either way, the rights of others serve their function in

¹⁸ It should be clear that the ‘could’ here is not describing a physical capacity. I might not be
able to claim the jackpot because I am unaware of that my ticket is a winner. But this factual
barrier doesn’t mean that I don’t have a right to the jackpot. That right is based on the fact that
I could claim it, in some sense. The actual ability to make a claim is not essential. In this vein,
it is noteworthy that, in another possible world, nonhuman animals and disabled humans could
claim the treatment that they deserve. But we would have to reach a muchmore distant possible
world before inanimate objects like artwork or mountains made claims.
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shaping our deliberations ex ante. In this way, both conceptions offer a clear con-

trast with the retrospective and more general questions of justification that are at

the core of wrongs.

10.4 Similarities

At this point, I have described a variety of differences between wrongs and

rights. I have argued that rights and wronging are two distinct relationships in

which parties may stand. They are not flipsides of the same coin. And I have tried

to offer independent characterizations of each relationship. Having emphasized

the differences, it is worth pausing to discuss certain aspects thatwrongs and rights

share and certain ways in which they may be analogous.

10.4.1 Active, Passive, and Placeholder Conceptions

I have focused on distinguishing two different moral phenomena. But the careful

reader will notice that I have, at various points, acknowledged that we sometimes

operate with various different conceptions of rights and wrongs. For example, I

just described two different conceptions of rights with which we sometimes oper-

ate. Elsewhere, I have acknowledge that we might operate with what I have called

a “placeholder” conception of wronging, which dodges the differences between

rights and wrongs by stipulation. The fact that we can shift among these different

conceptions can obscure our thinking about the underlyingmoral phenomena. In

this section, I want to say something about these different conceptions of rights

and wrongs and about how I see them relating to one another.
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Let me begin with the placeholder conceptions. We can, I have acknowledged,

simply stipulate that “wronging” implies the violation of a right. It is probable that

the word is sometimes used in this way. If this is our meaning, then we can say

that the mother in Hart’s example is not wronged, precisely because she has not

had her any right violated. Here, “wronged” is used simply as a placeholder for the

violation of a right. On the other hand, we might also sometimes use the word

“right” to mean that the person stands to be wronged. In this way, we can say that

the mother has a right that her child not be killed precisely because she stands to

be wronged if her child is killed. I think that we sometimes speak and think in this

way as well. When we do, we are using the idea of a “right” as simply a placeholder

for a potential wronging.

Theseplaceholder conceptions arenot, I have suggested, terriblyuseful. Forone

thing, we could not have only placeholder conceptions, as that would be entirely

empty. We must have a substantive conception of one relationship in order to

have a placeholder conception of the other. Insofar as we do have substantive con-

ceptions, the placeholder conceptions mask the fact that there are distinct moral

phenomena that count as rights andwronging. We have commitments about what

rights are and about what wrongs are. There are features of our moral experience

that we think of as rights and that we think of as wrongs. It is these substantive

conceptions that I am focused on. I have argued that, understood in these ways,

rights and wrongs are distinct phenomena.

Even limiting ourselves to the substantive conceptions, there may be different

conceptions of rights and wrongs. In the previous section, I described two differ-
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ent conceptions of rights. Both conceptions, I argued, can be considered ways of

filling in the sense in which rights involve respect for the rightholder. One con-

ception was active—rights involve the activity of making claims. According to

this conception, rights involve norms that the protected party can assert in a spe-

cial way. The other conception was more passive—rights involve having morally

significant qualities of a certain sort. Rights, in this sense, exist where the norms

protecting something have a special character and wall off a sphere of protected

activity.

Although I emphasized that these two conceptions are mutually dependent,

they can potentially come apart. This happens where there are passive rights with-

out their active correlate. The rights of nonhuman animals and humans with cog-

nitive disabilities are examples insofar as their bearers lack the capacities to engag-

ing in claiming. But other examples can include rights of ordinary human agents,

where some barrier exist to the activity of claiming. For example, as the benefi-

ciary of a blind trust, there may be certain things to which I am entitled—things

that we would think of as my rights—even though it would be quite odd to think

that I have any claims. There is no reason to think that rights of this sort, where

only the passive conception is apt, are weaker or less significant. They play much

the same role in our moral decisions; theymatter to our deliberations inmuch the

sameway. It is simply that one conception of rights applies and yet ourmore active

conception does not.

Having described this category of rights in which a passive conception applies

but an active conception does not, one might wonder why a parallel point might
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Active Passive Placeholder
Rights claims entitlements potential to be wronged
Wrongs complaints mistreatments rights violations

Table 10.2: Active and passive conceptions

be made about wrongs. Might there be active and passive conceptions of wrong?

In analyzing wronging, I linked it with the activity of making a complaint. I ar-

gued that breached duties do not generate wrongs where the standing to make a

complaint is unavailable—including the case of nonhuman animals. But why not

say that there is a passive conceptionofwronging, analogous to thepassive concep-

tionof rights, according towhichnonhuman animals arewronged? Although they

might not be able to complain, animals can be harmed by unjustifiable treatment.

In a way, I see no reason to resist this suggestion completely. We can form a pas-

sive conception of wronging with this character. In this sense, the nonhuman ani-

mal or the criminal iswronged. Wemight think of this as a conception ofwrongs as

mistreatment, distinguishable from the conception of wrongs as complaints. I see

no reason to dispute that such a conception is available to us. We might represent

these various different conceptions in table form (10.2).

The admission that we might have a conception of wrongs as mistreatment, ac-

cording to which nonhuman animals can be wronged, may seem to be in tension

with what I have claimed elsewhere. It might be if this conception is just as im-

portant to us. But I suspect that it is not. I emphasized the active conception of

wronging—wrongs-as-complaints—because I believe that this conception is the
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one that captures wronging’s function in our moral experience. When we say “X

wronged Y,” I think that this is what we ordinarily mean. This is conception of

wronging that we ordinarily use, I believe, because it captures our settled commit-

ments about wronging—commitments about accountability, reactive attitudes,

remedial obligations, practices of apology and forgiveness, and so forth. In short,

complaints are the important phenomena in our moral lives.

Mistreatment, in contrast, is more like a placeholder. It offers an intelligible

conception of wronging, and one that picks out certain circumstances. But it is

not one, I think, that plays a major role in our moral lives. What matters to us—

what shapes how we relate to one another—is wronging understood in terms of

complaints.

My central argument is about the connection, or lack thereof, between our fun-

damental moral phenomena. The arguments that I have offered have sought to

show that what matters to us about rights does not always line up with what mat-

ters to us aboutwronging. As a result, I have tried to show thatwrongs, understood

in terms of complaints, are importantly distinguishable from rights, understood

either as claims or as entitlements. We have clusters of moral practices and experi-

ence, which, if I am correct, do not always map onto one another.

10.4.2 The Overlap

Even if one accepts the arguments that I havemade that wrongs and rights are dis-

tinct phenomena, one might still wonder whether there is not some underlying

connection. After all, there seems to be a large amount of overlap between them.
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At the beginning of this chapter, I offered a venn diagram of some of the cases that

had been considered. This diagram showed a substantial region of overlap, which

contained standard examples of rights and wronging. This overlap reflects the fact

that rights violations typically count as wrongs and many wrongs result from the

violation of a right. Surely this is not a coincidence. Even if rights and wronging

do come apart in the ways that I have described, there must be an explanation for

why they so frequently come together.

I believe that the above sketches of wrongs and rights offer an explanation for

this overlap. Wrongs, I suggested, arise where an action cannot be justified to

someone who has a stake in that action. Rights, in contrast, arise where respect

for another person generates a special kind of norm regarding how that person

ought to be treated. Considerations about what one ought to do figure in both

stories, albeit differently. For wrongs, such considerations matter to the question

of whether an action could be justified to the other person. Rights, in contrast,

involve a special subset of considerations about what we ought to do.

Because normative considerations play a role in both stories, they can explain

why wrongs and rights so often come alongside one another. The same consid-

erations that generate a right will often also be the crucial element in whether an

action is justifiable. For example, if you ought not physically assault another hu-

man being, then this principle will be relevant both to why I have a right that you

not physically assault me and also to why your act of physically assaulting me can-

not be justified to me. Put simply, a common way that you can act unjustifiably in

a matter concerning me is by violating my rights.
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Figure 10.2: Overlap

I have argued that this is not the only way. I might wrong you by failing to

do what I ought, and thereby being unable to offer you justification for the harm

that you suffer, even though the obligation that I violate is not owed to you. In

such a case, the considerations that makemy action unjustified are not the kind of

considerations that ground rights. But inmany cases, the same considerations will

play both functions. As a result, the reason why something cannot be justified will

often be because it violated someone’s rights. So, although rights andwronging are

distinct phenomena, they have ingredients that are frequently shared.

I don’t want to put too much weight on the diagram (Figure 10.2). Its purpose

is to illustrate how the same elements can play a role in both rights and wrongs.

But there are important elements ofmy account that this diagram leaves out. First,

the considerations that give rise to rights are, I have suggested, only a subset of the

considerations that may bear on questions of justification and wronging. For ex-

ample, the fact that you promised to care formymothermay not give rise to a right
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in her, and yet it may still explain why a failure cannot be justified to her. So the

diagram should not be taken to imply that the same considerations always give rise

to both rights and wrongings. Second, the diagram leaves out important features

of rights and wrongs. For example, I argued that wrongs involve not merely a fail-

ure of justification but also a standing to demand justification. A more complete

picture would include additional elements like this, at the expense of simplicity.

The basic point here is that rights and wrongs share an essential element. They

both relate to questions about how one ought to act, albeit in different ways. This

should hardly be surprising. It is what makes them both aspects of our ethical ex-

perience. But this common element should not, I have argued, lead us to think

that these two phenomena are necessarily reflections of one another. Rather, they

each play importantly different roles in our ethical lives.
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The surface of the earth is soft and impressible by the feet of
men; and so with the paths which the mind travels.

Henry David Thoreau

11
Conclusion

Distinguishing moral relations as ex post and ex ante may seem rather

abstract. For this reason, I want to conclude by sketching the practical significance

of the distinction. Although how we categorize moral phenomena can appear

purely academic, this appearance could not be further from the truth. Rights and

wrongs represent ways that we relate to one another in our everyday lives. They
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are bound up with a wealth of practices and understandings. When it is appro-

priate to deploy these practices and understandings is a matter of great practical

importance.

I argued that, by separating rights and wronging, we can accommodate two

competing pulls, found in both our theories and our rich practical commitments

concerning rights and wrongings. With the will theory, we can understand rights

as concerned with an ability to exert normative control over someone else’s con-

duct. The duties that correlate with rights are owed to the rightholder insofar as

they involve giving the rightholder a kind of authority. In this way, we can say that

interpersonal morality is about respecting each person as a maker of claims. This

meshes, I think, with how we generally apply the concept. For example, we think

that the promisee and not the affected third party counts as the rightholder.

On the other hand, with the interest theory, we can say that we are wronged

when someone violates a norm that would have protected our interests. In this

way, interpersonal morality involves the idea that we owe it those affected by our

actions to ensure that we treat them in ways that can be justified to them. This

meshes, I think, with our understanding of wronging. For example, we think that

a thirdpartywho is injuredby awrongfully breachedpromisemayhave a grievance

and is not mere bystander.

What is at stake here is hardly just a matter of labeling. It involves questions

of who can waive or demand performance, complain or forgive, seek compensa-

tion, and so on. And it also involves questions about the source and stringency

of the obligation and the costs and ramifications of its violation. In seeking to an-
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swer practical questions like these—which arise in legal, political, and everyday

contexts—people routinely draw inferences between rights and wrongs as a mat-

ter of conceptual entailment. If my argument is correct, then these inferences are

often misguided.

On the one hand, a familiar form of argument infers that a party cannot be

wronged if that that party did not hold a right initially. In law, for example, a tort-

feasor may escape liability by arguing that the injured party was not the holder of

the right that was violated. This argument is available because of the framework

articulated by Cardozo in Palsgraf, which essentially relies on the necessary con-

nection of wrongs with rights violations. Consider a typical example of how this

plays out.¹ A physical therapist allegedly used highly atypical treatment methods

that negligently implanted false memories of sexual abuse in the patient’s mind.

Thepatient’s father, againstwhom these allegations of abuseweremade, attempted

to sue the physical therapist. The court held that, because the physical therapist

did not owe a duty to the father, who was merely a third party, the father could

not bring a complaint. Having a right is viewed as prerequisite to having stand-

ing to complaint. This sort of requirement exists in other parts of the law as well.

For example, the governmentmay avoid adefendant’s complaint that evidencewas

unconstitutionally obtained if the search did not violate the right of the defendant,

even if it did violate the rights of others.² If the argument of this dissertation is cor-

rect, then these limitations on legal complaints cannot be justified—as they often

currently are—in terms of the essential structure of rights.

¹ Flanders v. Cooper, 706 A.2d 589 (Me. 1998).
² Alderman v. United States, 394 U.S. 165, 169 n.2, 174 (1969).
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The same mistaken inference occurs outside the law as well. In political dis-

course, it is sometimes argued that a disadvantaged group can have no complaint

against a given social arrangement on the grounds that the group has no right to

assistance.³ Even in personal interactions, onemight think that someone can have

no complaint at being spurned because he or she had no right to affections or

friendship.⁴ If my contention is correct, then all of these inferences are invalid.

Lacking a right does not preclude the possibility that one has been wronged.

The opposite inference—from wrongs to rights—is equally mistaken. There is

a temptation to think that every wrong can be traced to a rights violation. Those

concerned with injustice may therefore be inclined to posit rights. The law, for

example, posits a “right to consortium,” which is essentially a legal fiction conjured

up for the sake of acknowledging certain wrongs.⁵ And there is a temptation to

say that parents, when faced with the injury or death of their child, have a right not

³ To pick on someone, consider Jon Elster’s argument in “Is There (or Should There Be)
a Right to Work?” (1988). Elster argues that there is no right to work, and implicitly that the
unemployeddonothave a claimagainst society on thebasis of their unemployment. But it seems
tome that, with regard to thosewho are unemployed, the important question is notwhether they
have a right to work but whether they can complain against society for their situation. It may be
correct that individuals do not have a right to work, but it does not follow that we do not wrong
those who society leaves unemployed. It may be—indeed, I suspect it is—the agenda of those
who favor a right to work to suggest the sense in which society fails to do right by those who are
left unemployed. It seems to me that Elster’s argument does little to address this question.

⁴ A common response to a perceived wrong is to say or think, “I didn’t owe you anything.”
I believe that this retort is based on a mistake, shifting the issue to a different question. This is
why it feels cruel. It is the same inferences seen from the other side that bothers Levin in Anna
Karenina: “I have nothing and no one to complain about… What right did I have to think she
would want to join her life with mine?”

⁵ Somewhat similarly, the law introduces the fiction of “transferred intent” in order to explain
howmalicious intent towards one person can produce awrong to someone else. For example, if I
attempt to punch you but hit the guy sitting next to you, the law treats it as though I intentionally
punched the guy sitting next to you. It is as though, in order to be wronged, a person must have
been the one whose rights were not properly respected, so we simply pretend that that is what
happened.
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to have their children harmed. Similar positing of rights runs amok in political

discourse. The serious injustices in the world lead to a proliferation of rights talk.

But not every wrong—serious though itmay be—is founded upon a right that has

been violated. The proliferation of rights comes at the expense of confusing what

obligations we really have and to whom we really owe these obligations.⁶

We are better off, I believe, recognizing that our ex ante and ex post moral con-

nections with one another are not simply different perspectives on the same un-

derlying moral relation. Being wronged and having a right are not opposite sides

of the same coin. Instead, they represent two different ways in which persons can

relate to each other morally. The contrary assumption that they are necessarily

connected is a source of not only theoretical confusion but also practical error.

⁶ For discussions of how this rights talk has grown and distorted various issues, see Glendon
(1991) and Bedi (2009).

371



References

Alexy, Robert (2002),ATheory ofConstitutionalRights,Oxford: OxfordUniversity
Press.

Anscombe, G. E. M. (1958), “Modern Moral Philosophy,” Philosophy, 33(124):
1–19.

———(1967), “Who isWronged? Philippa Foot on Double Effect: One Point,”
The Oxford Review, 5: 16–17.

——— (1990), “On the Source of the Authority of the State,” in Joseph Raz, ed.,
Authority, pp. 142–173, New York: New York University Press.

Aquinas, Thomas (1920), Summa Theologica, London: Burns Oates and Wash-
bourne, 2nd and rev. ed.

Aristotle (1995), “Poetics,” in Terence Irwin and Gail Fine, eds., Aristotle: Selec-
tions, Indianapolis: Hackett Pub. Co.

Austin, J.L. (1962), How to Do Things with Words, Oxford: Clarendon Press.

Bedi, Sonu (2009), Rejecting Rights, Cambridge: Cambridge University Press.

Bekoff, Marc (2007), The Emotional Lives of Animals: A Leading Scientist Explores
Animal Joy, Sorrow, and Empathy — and Why They Matter, Novato, CA: New
World Library.

Benn, Piers (1996), “Forgiveness and Loyalty,” Philosophy, 71(277): 369–383.

Bentham, Jeremy (1823),An Introduction to the Principles ofMorals and Legislation,
Oxford: Clarendon Press.

——— (1838), “General View of a Complete Code of Laws,” in John Bowring,
ed., The Works of Jeremy Bentham, vol. III, Edinburgh: William Tait.

372



——— (1970), Of Laws in General, London: University of London, Athlone
Press.

Birks, Peter (2000), “Rights,Wrongs, andRemedies,”Oxford Journal of Legal Stud-
ies, 20(1): 1–37.

Blackburn, Simon(1998),RulingPassions: ATheory of PracticalReasoning,Oxford:
Oxford University Press.

Blackstone, William (1769), Commentaries on the Laws of England, Oxford:
Clarendon Press.

Bond, E. J. (1996), Ethics and Human Well-being: An Introduction to Moral Philos-
ophy, Malden, MA: Blackwell Publishers.

Brennan, Denise (2002), “Selling Sex for Visas: Sex Tourism as a Stepping-
Stone to International Migration,” in Barbara Ehrenreich and Arlie Russell
Hochschild, eds., Global Woman: Nannies, Maids, and Sex Workers in the New
Economy, New York: Henry Holt & Co.

Butler, Joseph (1726), Fifteen Sermons, London: W. Botham.

Cohen, G.A. (2006), “Casting the First Stone: Who Can, and Who Can’t, Con-
demn the Terrorists?” Royal Institute of Philosophy Supplement, 58: 113–136.

———(2013), “Ways of SilencingCritics,” inFindingOneself in theOther, chap. 7,
pp. 134–144, Princeton, N.J.: Princeton University Press.

Cruft, Rowan (2004), “Rights: Beyond InterestTheory andWillTheory?” Law&
Philosophy, 23(4): 347–397.

Dagan, Hanoch (1999), “The Distributive Foundation of Corrective Justice,”
Michigan Law Review, 98(1): 138.

Dan-Cohen, Meir (2009), Harmful Thoughts: Essays on Law, Self, and Morality,
Princeton, NJ: Princeton University Press.

Darwall, Stephen (2009), The Second-Person Standpoint: Morality, Respect, and Ac-
countability, Cambridge: Harvard University Press.

Dershowitz, AlanM. (2005),Rights fromWrongs: A SecularTheory of the Origins of
Rights, New York: Basic Books.

373



Dickens, Charles (1853), Bleak House, London: Bradbury and Evans.

Downie, R.S. (1965), “Forgiveness,” The Philosophical Quarterly, 15(59): 128–
134.

Dubber, Markus Dirk (1998), “The Right to Be Punished: Autonomy and Its
Demise in Modern Penal Thought,” Law and History Review, 16(1): 113.

Dworkin, Ronald (1978), Taking Rights Seriously, Harvard University Press.

Eliot, George (1873), Middlemarch, New York: Harper & Brothers.

Elster, Jon (1988), “Is There (Or Should There Be) a Right to Work?” in Amy
Gutmann, ed., Democracy and the Welfare State, Princeton, N.J.: Princeton Uni-
versity Press.

Evans, E.P. (1906), The Criminal Prosecution and Capital Punishment of Animals,
London: Faber and Faber.

Exline, Julie Juola, Baumeister, Roy F., Zell, Anne L., Kraft, Amy J., and Witvliet,
Charlotte V.O. (2008), “Not So Innocent: Does Seeing One’s Own Capability
for Wrongdoing Predict Forgiveness?” Journal of Personality and Social Psychol-
ogy, 94(3): 495–515.

Favre, David (2000), “Equitable Self-Ownership for Animals,” Duke Law Journal,
50(2): 473–502.

Feinberg, Joel (1970), “The Nature and Value of Rights,” The Journal of Value In-
quiry, 4(4): 243–260.

——— (1978), “Voluntary Euthanasia and the Inalienable Right to Life,” Philos-
ophy and Public Affairs, 7(2): 93–123.

——— (1984), Harm to Others, New York: Oxford University Press.

——— (1988), Harmless Wrongdoing, New York: Oxford University Press.

Fried, Barbara H. (2012), “The Limits of a Nonconsequentialist Approach to
Torts,” Legal Theory, 18: 231–262.

Gaita, Raimond (2005), The Philosopher’s Dog: Friendships with Animals, New
York: Random House.

374



Garcia, Ernesto V. (2011), “Bishop Butler on Forgiveness and Resentment,”
Philosophers’ Imprint, 11(10): 1–19.

Gardner, Gerald (1994), Campaign Comedy: Political Humor from Clinton to
Kennedy, Detroit: Wayne State University Press.

Gilbert, Margaret (2004), “Scanlon on Promissory Obligation: The Problem of
Promisees’ Rights,” Journal of Philosophy, 101(2): 83–109.

Glendon,Mary Ann (1991),Rights Talk: The Impoverishment of Political Discourse,
New York: Simon and Schuster.

Goldberg, JohnC. (2006), “TwoConceptions of Tort Damages: Fair v. Full Com-
pensation,” DePaul Law Review, 55: 435–468.

Goodin, Robert E. (1987), “Exploiting a Situation and Exploiting a Person,” in
AndrewReeve, ed.,ModernTheories of Exploitation, London: SagePublications.

Graham, Paul (1996), “TheWillTheory of Rights: ADefence,” Law& Philosophy,
15(3): 257.

Hart, H. L. A. (1955), “Are There Any Natural Rights?” The Philosophical Review,
64(2): 175.

——— (1982), “Legal Rights,” in Essays on Bentham: Studies in Jurisprudence and
Political Theory, Oxford: Clarendon Press.

Hill, Thomas E. (2000), Respect, Pluralism, and Justice: Kantian Perspectives, Ox-
ford: Oxford University Press.

Hohfeld, Wesley Newcomb (1917), “Fundamental Legal Conceptions as Applied
in Judicial Reasoning,” Yale Law Journal, 26(8): 710–770.

Jones, P. (1999), “Group Rights and Group Oppression,” Journal of Political Phi-
losophy, 7(4): 353–377.

Kamm, F. M. (2002), “Rights,” in Jules Coleman and Scott J. Shapiro, eds., The
Oxford Handbook of Jurisprudence and Philosophy of Law, Oxford: Oxford Uni-
versity Press.

———(2006), Intricate Ethics : Rights, Responsibilities, and PermissibleHarm, Ox-
ford: Oxford University Press.

375



Kant, Immanuel (1784), “Naturrecht Feyerabend,” unpublished.

——— (1965), The Metaphysics of Morals, Cambridge: Cambridge University
Press, Mary J. Gregor ed.

——— (1993), On a Supposed Right to Lie Because of Philanthropic Concerns,
Hackett Publishing.

———(1997),Groundwork of theMetaphysics ofMorals, Cambridge: Cambridge
University Press, Mary J. Gregor ed.

Kaplow, Louis and Shavell, Steven (2009), Fairness versus Welfare, Cambridge:
Harvard University Press.

Kearns, Stephen and Star, Daniel (2008), “Reasons: Explanations or Evidence?”
Ethics, 119(1): 31–56.

Kim, David Haekwon (1999), “Contempts and Ordinary Inequality,” in Susan E.
Babbitt and Sue Campbell, eds., Racism and Philosophy, Ithaca, N.Y.: Cornell
University Press.

Korsgaard, Christine M. (1983), “Two Distinctions in Goodness,” The Philosoph-
ical Review, 92(2): 169.

——— (1996), Creating the Kingdom of Ends, Cambridge University Press.

———(2011), “Interactingwith Animals,” in TomL. Beauchamp andR.G. Frey,
eds., The Oxford Handbook of Animal Ethics, Oxford: Oxford University Press.

——— (2013), “Getting Animals In View,” The Point, 6.

Kramer,MatthewH. (1998), “RightswithoutTrimmings,” inMatthewH.Kramer,
N.E. Simmonds, and Hillel Steiner, eds., A Debate Over Rights: Philosophical
Enquiries, Oxford: Oxford University Press.

Kumar, Rahul (2003), “Who Can Be Wronged?” Philosophy & Public Affairs,
31(2): 99–118.

Leopold, Aldo (1949),A Sand County Almanac, Oxford: OxfordUniversity Press.

Londey, David (1986), “Can God Forgive Us Our Trespasses?” Sophia, 25(2): 4–
10.

376



Macchiavelli, Niccolo (2008), The Discourses on Livy, Digireads.

MacCormick, D. N. (1977), “Rights in Legislation,” in P. M. S. Hacker and Joseph
Raz, eds., Law, Morality, and Society: Essays in Honour of H.L.A. Hart, Oxford:
Clarendon Press.

Maimonides (1987), The Commandments, vol. 2, New York: Soncino Press.

Maitland, Ian (2003), “TheGreatNon-DebateOver International Sweatshops,” in
William H. Shaw, ed., Ethics at Work: Basic Readings in Business Ethics, Oxford:
Oxford University Press.

Malcolm, Norman (1995), Wittgenstein: A Religious Point of View?, Ithaca, New
York: Cornell University Press.

Marx, Karl (1844), “On the JewishQuestion,” in DavidMcLellan, ed.,Karl Marx:
Selected Writings, Oxford: Oxford University Press, 2nd ed.

Meyers, Chris (2004), “Wrongful Beneficence: Exploitation and Third World
Sweatshops,” Journal of Social Philosophy, 35(3): 319–8211.

Moran, Richard (2001), Authority and Estrangement: An Essay on Self-Knowledge,
Princeton, N.J.: Princeton University Press.

Morris, Herbert (1976), “Persons andPunishment,” inOnGuilt and Innocence: Es-
says in Legal Philosophy andMoral Psychology, Berkeley: University ofCalifornia
Press.

Murdoch, Iris (1970), The Sovereignty of Good, London: Routledge & K. Paul.

Murphy, Jeffrie G. (1979), “Moral Death: A Kantian Essay on Psychopathy,” in
Wilfrid Sellars, ed., Retribution, Justice, And Therapy: Essays in the Philosophy of
Law, pp. 128–146, Dordrecht, Holland: D. Reidel Publishing.

Nagel, Thomas (1972), “War and Massacre,” Philosophy & Public Affairs, 1(2):
123–144.

——— (1979), “Moral Luck,” in Mortal Questions, Cambridge: Cambridge Uni-
versity Press.

Narveson, Jan (1970), “Commentary,”TheJournal of Value Inquiry, 4(4): 258–260.

Nozick, Robert (1974), Anarchy, State, and Utopia, Basic Books.

377



Owens, David (2012), Shaping the Normative Landscape, Oxford: Oxford Univer-
sity Press Press.

Plutarch (1914), Plutarch’s Lives, vol. 1, London: Heinemann, Bernadotte Perrin
ed.

Quinn, Warren (1993), Morality and Action, Cambridge: Cambridge University
Press.

Rawls, John (1999),ATheory of Justice, Cambridge: HarvardUniversity Press, rev.
ed.

Raz, Joseph (1986), The Morality of Freedom, Oxford: Oxford University Press.

——— (1992), “Rights and Individual Well-Being,” Ratio Juris, 5(2): 127–142.

Reath, Andrews (2006), Agency and Autonomy in Kant’s Moral Theory, Oxford:
Clarendon Press.

Reed, Homer Blosser (1916), “TheMorals of Monopoly and Competition,” Inter-
national Journal of Ethics, 26(2): 258–281.

Ripstein, Arthur (2006), “Beyond theHarmPrinciple,”Philosophy&PublicAffairs,
34(3): 215–245.

——— (2009), Force and Freedom: Kant’s Legal and Political Philosophy, Cam-
bridge: Harvard University Press.

——— (2011), “Civil Recourse and the Separation of Wrongs and Remedies,”
Florida State Law Review, 39(1): 163–208.

Sandel, Michael (1987), “The Political Theory of the Procedural Republic,” in
Gary C. Bryner and Noel B. Reynolds, eds., Constitutionalism and Rights, New
York: Columbia University Press.

Scanlon, T.M. (1998),WhatWeOwe to Each Other, Cambridge: Harvard Univer-
sity Press.

Scanlon,Thomas (2008), Moral Dimensions: Permissibility, Meaning, Blame, Cam-
bridge: Belknap Press.

Scheffler, Samuel (2010), Equality and Tradition : Questions of Value in Moral and
Political Theory, Oxford: Oxford University Press.

378



Schopenhauer, Arthur (1907), The World as Will and Idea, London: Kegan Paul,
Trench, Trubner & Company.

Schwarz, Wolfgang (1970), “Kant’s Refutation of Charitable Lies,” Ethics, 81(1):
62–67.

Shiffrin, Seana Valentine (1999), “Wrongful Life, Procreative Responsibility, and
the Significance of Harm,” Legal Theory, 5: 117–148.

Simmonds, N.E. (1998), “Rights at the Cutting Edge,” in Matthew H. Kramer,
N.E. Simmonds, and Hillel Steiner, eds., A Debate Over Rights: Philosophical
Enquiries, Oxford: Oxford University Press.

Smilansky, Saul (2006), “The Paradox of Moral Complaint,” Utilitas, 18(3): 284–
290.

Smith, Adam (1869), Moral Sentiments, London: Alex. Murray & Son.

Sreenivasan, Gopal (2005), “A Hybrid Theory of Claim-Rights,” Oxford Journal of
Legal Studies, 25(2): 257–274.

Steiner, Hillel (1994), An Essay on Rights, Oxford: Blackwell.

Strawson, P. F. (1962), “Freedom and Resentment,” in Freedom and Resentment
and Other Essays, New York: Routledge.

Sunstein, Cass R. (2000), “Standing for Animals (WithNotes onAnimal Rights),”
UCLA Law Review, 47(5): 1333–1368.

Sunstein, Cass R., Hastie, Reid, Payne, John W., Schkade, David A., and Viscusi,
W. Kip (2002), Punitive Damages: How Juries Decide, Chicago: University of
Chicago Press.

Taylor, Charles (1985), “Atomism,” in Philosophy and the Human Sciences, vol. 2,
Cambridge: Cambridge University Press.

Thaler, Richard H. (1991), Quasi Rational Economics, New York: Russell Sage
Foundation.

Thompson,Michael (2004), “What Is It toWrong Someone? A Puzzle About Jus-
tice,” in Reason and Value: Themes from the Moral Philosophy of Joseph Raz, Ox-
ford: Clarendon Press.

379



Thomson, Judith Jarvis (1990), The Realm of Rights, Cambridge: Harvard Univer-
sity Press.

——— (1991), “Self-Defense,” Philosophy & Public Affairs, 20(4): 283–310.

Timmermann, Jens (2008), “Agency and Imputation: Comments on Reath,”
Philosophical Books, 49(2): 114–124.

Tolstoy, Leo (1937), War and Peace, Louise and Aylmer Maude ed.

——— (2004), Anna Karenina, New York: Penguin Group, Richard Pevear and
Larissa Volokhonsky ed.

Trollope, Anthony (1872), The Eustace Diamonds, London: Asher.

Viscusi, W. Kip (2000), “Corporate Risk Analysis: A Reckless Act,” Stanford Law
Review, 52: 547–597.

Waldron, Jeremy (1988), The Right to Private Property, Oxford: Clarendon Press.

Wallace, R. Jay (2007), “Reasons, Relations, andCommands: Reflections onDar-
wall,” Ethics, 118(1): 24–36.

——— (2013), “The Deontic Structure of Morality,” in David Bakhurst, Mar-
garet Olivia Little, and BradHooker, eds., Thinking About Reasons: Themes from
the Philosophy of Jonathan Dancy, Oxford: Oxford University Press.

Warren, Robert Penn (1946), All the King’s Men, Boston: Houghton Mifflin Har-
court.

Weinrib, Ernest J. (1995), The Idea of Private Law, Oxford: Oxford University
Press.

——— (2001), “Restitutionary Damages as Corrective Justice,” Theoretical In-
quiries in Law, 1(1).

——— (2012), Corrective Justice, Oxford: Oxford University Press.

Wenar, Leif (2005), “The Nature of Rights,” Philosophy & Public Affairs, 33(3):
223–252.

Wertheimer, Alan (1999), Exploitation, Princeton, N.J.: Princeton University
Press.

380



Williams, Bernard (1981), Moral Luck: Philosophical Papers 1973-1980, Cam-
bridge: Cambridge University Press.

Wise, Steven M. (2000), Rattling the Cage: Toward Legal Rights for Animals, New
York: Basic Books.

Wolf, Susan (2001), “The Moral of Moral Luck,” Philosophic Exchange, 31: 4–19.

Zipursky, Benjamin C. (2003), “Civil Recourse, Not Corrective Justice,” George-
town Law Journal, 91(3): 695–796.

Zwolinski, Matt (2007), “Sweatshops, Choice, and Exploitation,” Business Ethics
Quarterly, 17(4): 689–727.

381


