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Am I to be cursed forever with becoming
somebody else on the way to myself?
—Audre Lorde!

INTRODUCTION

In this Article we describe preliminary research by and about
women law students at the University of Pennsylvania Law School—-a
typical, if elite, law school stratified deeply along gender lines.?
Our database draws from students enrolled at the Law School
between 1987 and 1992, and includes academic performance data
from 981 students, self-reported survey data from 366 students,
written narratives from 104 students, and group-level interview data
of approximately eighty female and male students.® From these
data we conclude that the law school experience of women in the
aggregate differs markedly from that of their male peers.*

! AUDRE LORDE, Change of Seasor, in CHOSEN POEMS, OLD AND NEW 40, 40 (1982).

2 Qur research is only about the University of Pennsylvania Law School and may
not apply to other institutions of legal education which do not share Penn’s history,
traditions, dominant first-year pedagogy, and predominantly male faculty. See infra
note 150 (identifying traditions and histories that may be peculiar to Ivy League
institutions). On the other hand, the same phenomena we identify in legal education
at this law school are, of course, in evidence in most of legal education throughout
American law schools. See ROBERT GRANFIELD, MAKING ELITE LAWYERS: VISIONS OF
LAw AT HARVARD AND BEYOND 106-07 (1992) (acknowledging that a significant num-
ber of women in law school feel disempowered, report low levels of class participa-
tion, do not feel competent, and find the law school experience both sexist and
dehumanizing); Robert MacCrate, Task Force on Law Schools and the Profession:
Narrowing the Gap, Legal Education and Professional Development—An Educational
Continuum, 1992 A.B.A. SEC. LEGAL EDUC. & ADMISSIONS B. 22 [hereinafter MacCrate
Report] (noting a gendered experience in the legal profession, both because men find
the adversarial nature of their work more important with respect to job satisfaction
than do women, and because persistent bias and stereotyping aid in maintaining a
“glass ceiling,” in both legal education and the legal profession, above which women
cannot rise); see also Memorandum from Robert A. Gorman, Associate Dean of the
Law School, University of Pennsylvania, to Lani Guinier, Professor of Law, University
of Pennsylvania 3 (July 19, 1993) (“What is striking about American legal education
is not the differences but the sameness.”). Moreover, other studies have documented
findings similar to those we present here. See infra notes 34-66 and accompanying
text; infra notes 151-52.

% See infra notes 1928 and accompanying text.

* Our findings contradict much of the early literature on law school performance
of women in the 1960s and 1970s. See infra notes 34-40 and accompanying text. The
results of this study are also inconsistent with contemporaneous data about University
of Pennsylvania undergraduates. At the college level, the grade point distribution
does not appear to be gendered, according to statistics maintained by the University.
Sez Interview with Susan Shaman, Director of Institutional Research and Planning
Analysis, University of Pennsylvania, in Philadelphia, Pa. (Oct. 15, 1992).
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First, we find strong academic differences between graduating
men and women. Despite identical entry-level credentials, this
performance differential between men and women is created in the
first year of law school and maintained over the next three years.®
By the end of their first year in law school, men are three times more
likely than women to be in the top 10% of their law school class.®

Second, we find strong attitudinal differences between women
and men in year one, and yet a striking homogenization by year
three.” The first-year women we studied are far more critical than
their first-year male peers of the social status quo, of legal educa-
tion, and of themselves as students.® Third-year female students,
however, are less critical than their third-year male colleagues, and
far less critical than their first-year female counterparts.® A dispro-
portionate number of the women we studied enter law school with
commitments to public interest law, ready to fight for social justice.
But their third-year female counterparts leave law school with cor-
porate ambitions and some indications of mental health distress.!

Third, many women are alienated by the way the Socratic
method is used in large classroom instruction, which is the
dominant pedagogy for almost il first-year instruction.!!’ Women

5 See infra part ILA.

6 See infra text accompanying notes 72-74.

7 See infra notes 101-06 and accompanying text. This finding is based on an
analysis of only one group of first-year women who responded in 1990 to a self-
reporting survey. See infra note 20 and accompanying text. Unlike our academic
performance data or our findings regarding women’s alienation, this finding does not
reflect a longitudinal database. Nor is it generalizable beyond the women who pro-
vided the data—those who responded to the 1990 Bartow Survey. But ¢f. infra note
102 (hypothesizing that differences between first-and third-year women are probably
significant where first- and third-year men do not show comparable distinctions and
where first-year women consistently distinguish their interests from first-year male
counterparts in other self-reported value surveys conducted between 1988 and 1991).

8 See infra notes 97-100 and accompanying text.

9 See infra text accompanying note 101.

19 See infra notes 103-04, 111 and accompanying text.

11 We refer here to the Socratic method, or case-study method, which was devel-
oped and originally implemented by Christopher Columbus Langdell at Harvard Law
School in the late 19th century. Both Langdell and his methodology came to promi-
nence through Harvard Law School, and for this reason, the case-study method is
often called the Harvard method. In its most extreme form, the case study method
teaches law exclusively through the study of appellate decisions. Typically, the class
session is devoted to the professor’s questioning the student (or students) about
details of the court’s decision in an effort to extrapolate the legal principles em-
bedded in the opinion. This method was intended not only to convey legal principles,
but also to aid the student in developing legal reasoning skills and becoming an
independent thinker. See JOEL SELIGMAN, THE HIGH CITADEL: THE INFLUENCE OF
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self-report much lower rates of class participation than do men for
all three years of law school.’? Our data suggest that many women
do not “engage” pedagogically with a methodology that makes them
feel strange, alienated, and “delegitimated.””® These women
describe a dynamic in which they feel that their voices were “stolen”
from them during the first year. Some complain that they can no
longer recognize their former selves, which have become submerged
inside what one author has called an alienated “social male.”**

Law school is the most bizarre place I have ever been. . .. [First
year] was like a frightening out-of-body experience. Lots of
women agree with me. I have no words to say what I feel. My
voice from that year is gone.?”

Another young woman added, “[Flor me the damage is done; it’s in
me. I will never be the same. I feel so defeated.”

Even those women who do well academically report a higher
degree of alienation from the Law School than their male counter-
parts, based in part on complaints that “women’s sexuality becomes

HARVARD LAW SCHOOL 11-12 (1978) (relating the origins of the Socratic method);
ROBERT STEVENS, LAW SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850s TO
THE 1980s 53 (1983) (discussing the development of the Socratic method along with
the case method); Edwin W. Patterson, The Case Method in. American Legal Education:
Its Origins and Objectives, 4 J. LEGAL EpUC. 1, 1-20 (1951) (describing the goals and
elements of the Socratic method).

12 See infra notes 85-86 and accompanying text.

13 See infra notes 11420 and accompanying text (describing how the Socratic
method of classroom instruction does not reach a large segment of the student body
at this law school). Our research suggests that women’s alienation is not exclusively
derivative of an intimidating classroom pedagogy, but is also related to the hostility
that female students perceive the methodology generates or encourages in their male
peers. See infra notes 12829, 143 and accompanying text. This conclusion is consis-
tent with findings from a study of nine Ohio law schools. See COMMITTEE ON GENDER
ISSUES IN THE LAW SCHOOLS, OHIO SUPREME COURT AND OHIO BAR ASS’N, THE
ELEPHANT IN OHIO LAW SCHOOLS: A STUDY OF PERCEPTIONS—EXECUTIVE SUMMARY
[hereinafter EXECUTIVE SUMMARY] (finding that 64% of women, compared to 51% of
men, believed the Socratic method did not allow a free exchange of ideas).

" Christine A. Littleton, Reconstructing Sexual Equality, 75 CAL. L. REV. 1279, 1308-
09 (1987) (defining “social male” as a person assuming characteristics deemed cultu-
rally male, independent of “biological” gender); see also infra text preceding note 128.

15 All quotations from students are taken from the narrative portion of the Bartow
Survey, the small-group interviews, or seminar discussions. See infra text accompany-
ing notes 19-20, 107-09. All speakers were guaranteed anonymity, but we have
identified a speaker’s year in school, gender, and race whenever important for
context. In some instances, comments may reflect multiple observations from the
same individual. We do not present our qualitative data to represent the opinions or
views of the Law School community in general. We present the actual comments to
triangulate our data. See infra notes 23-31 and accompanying text.
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a focus for keeping [women] in their place.” For these women,
learning to think like a lawyer means learning to think and act like
a man. As one male professor told a first-year class, “to be a good
lawyer, behave like a gentleman.”?®

Finally, we document substantial material consequences for
those women who exit the Law School after sustaining what they
describe as a crisis of identity. These women graduate with less
competitive academic credentials, are not represented equally within
the Law School’s academic and social hierarchies, and are apparent-
ly less competitive in securing prestigious and/or desirable jobs
after graduation.!”

We propose three related hypotheses to explain our, primary
empirical finding, which is that men outperform women at the
University of Pennsylvania Law School. Our research suggests that
(1) many women feel excluded from the formal educational
structure of the Law School; (2) many women are excluded from the
informal educational environment; and (3) some women are individ-

1S We use the term “gentlemen” throughout this Article to evoke the traditional
values of legal education, including its mission to train the legal minds of detached,
dispassionate advocates. For the purpose of this Article, the term gentlemen
describes the lawyer’s role as a neutral, unemotional, but courteous advocate for a
client’s interest. Although gentlemen primarily refers to men, and in particular men
of “good breeding,” it assumes men who possess neither a race nor a gender. Cf.
Peggy McIntosh, White Privilege and Male Privilege: A Personal Account of Coming
to See Correspondences Through Work in Women’s Studies 1 (1988) (unpublished
manuscript, on file with author) (arguing that white men’s race and gender are an
“invisible package of unearned assets”).

The lawyer’s role is still occasionally described in terms such as “behaving like

a gentleman.” See Lani Guinier, Of Gentlemen and Role Models, 6 BERKELEY WOMEN'S
LJ. 93, 93 n.2 (1990-91); see also Rosabeth M. Kanter, Reflections on Women and the
Legal Profession: A Sociological Perspective, 1 HARV. WOMEN'S L.J. 1, 8 (1978) (de-
scribing the law firm management as running a “gentlemen’s club,” an enterprise that
depends on a “sharing of standards from similar cultural experiences”); infra note 134
(discussing the view that law schools aim to create advocates who are competitive,
adversarial, and ruthless, and who favor logic over emotion, neutrality over commit-
ment, and individual rights over community interests—all traditionally male attri-
butes). Helene Schwartz recounts an experience in which a judge nearly addressed
her as “gentleman.” She did not insist that the judge acknowledge her gender.
Although she was not active in the women’s movement, which at the time sought to
minimize formal gender distinctions, her feminist consciousness was apparently
consistent with efforts to be considered “one of the boys.” See HELENE E. SCHWARTZ,
LAWYERING 13940 (1976). Of course, an alternative explanation is that women
pioneers prefer not to call undue attention to themselves. See Kanter, supra, at 13-14
(discussing the “unobtrusiveness phenomenon”).

7 See infra part ILA (documenting that women’s academic performance lags
behind that of men at the Law School); infra part IILA (positing that women
experience a depressed social position at the Law School).
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ually affected by the gendered stratification within the Law School,
in terms of potentially adverse psychological consequences and
more limited employment opportunities. We believe that our data
documenting the differing experiences of male and female law
students offer an opportunity to reconsider the educational project
of law school. Although some have said in response to our data that
perhaps women are not suited to law school or should simply learn
to adapt better to its rigors, we are inclined to believe that it is law
school—not the women—that should change.’® Indeed, changes to
the existing structure of the law school might improve the quality
of legal education for all students.

This Article reports our empirical findings, assesses them in the
context of studies of women at other law schools, and suggests
several ways to place our findings within the ongoing debate about
individual assimilation into hostile, elite, and previously all-male
organizations. Further, this Article indicates directions for future
research and identifies the potential for transforming legal educa-
tion’s principal pedagogy and assumptions about hierarchy in order
to train and support the needs of all students.

I. THREE WINDOWS INTO THE LAW SCHOOL

A. Methodologies

In April 1990, a third-year law student at the University of
Pennsylvania Law School surveyed the school’s full population of
712 students about their views of gender and the law school experi-
ence.! Questionnaires were placed in the mail folders of every
first, second-, and third-year student. Of the 366 students who
responded, 174, or 47.5%, identified themselves as female (com-
pared to 41% then enrolled at the Law School), and the remaining
192, or 52.5%, identified themselves as male. The responses of
female and male Penn Law students were compared across the first,
second, and third years of law school and used to investigate anec-
dotal observations by several female law students about stigmatiza-
tion, harassment, and general malaise related to their gender.?

18 See infra notes 224-42 and accompanying text.

¥ For the Bartow Survey questions, see Appendix A. For survey responses and
related statistics, see Bartow Survey (1990) (on file with authors).

2 Ann Bartow, while a third-year student, brought these concerns to Professor
Lani Guinier. Bartow asked that Guinier supervise an independent study to develop
a film script parodying Bartow’s own experiences at the University of Pennsylvania
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The survey consisted of a multiple-choice questionnaire and one
open-ended question designed to elicit narrative responses. One
hundred four of the 366 respondents answered the open-ended
question. The data, analyzed by gender and year in law school,
revealed significant gendered attitudes and beliefs among the
respondents, who constituted 51% of the men and women enrolled
at the Law School in 1990.

Intrigued by the initial results, we set up a multiple-method
research design to assess the comparative status of women and men
when they enter, as they participate in, and when they leave law
school. Our three-part research design investigated gender-related
differences in levels of academic performance, law student attitudes
toward career goals, and general satisfaction with law school
experiences.

The Bartow cross-sectional survey of 366 law students formed
the initial database, analyzed by gender and year in law school. This
database was not longitudinal and was affected by a selectivity
bias.?! The Bartow Survey represents the attitudes and experiences

Law School. Guinier proposed the survey as a means to investigate whether the
concerns of Bartow and a few other vocal female law students were widely shared.
Bartow intended to develop a videotape of her law school experience along the lines
of a comparable documentary produced by female medical students who reversed
traditional gender roles associated with their medical school experience. The medical
school videotape, entitled Turning Around, contains role reversal vignettes. For
example, all the medical students study as typical the female body, all the professors
are women, and “a female doctor leers at a male nurse, admires the fit of his uniform,
pats him on the rear and calls him ‘a good boy.”” Camille Peri, Battling Stereotypes,
IMAGE, July 3, 1986, at 6.

The idea for the survey was that a videotape would be most useful if it addressed
concerns shared by significant numbers of women law students about practices
perceived to be sexist. Portions of the survey were adapted from a questionnaire
distributed as part of a 1987 Stanford Law Review study. See Janet Taber et al., Gender,
Legal Education, and the Legal Profession: An Empirical Study of Stanford Law Students
and Graduates, 40 STAN. L. REv. 1209, 1234 (1988). Other survey questions were
independently created based on concerns raised by law students in various contexts
over the past few years.

2 Although we employed random sampling techniques to administer the Bartow
Survey, we nevertheless ended up with a selectivity bias by gender in our final sample.
A significantly larger number of women than we would have expected and a smaller
number of men than expected answered the survey. p <.001. Because we make no
generalizations and draw no conclusions about the entire cohort from which this
sample was drawn and only speak about the cohort in terms of men versus women—
two samples that are indeed randomly distributed—such a selectivity bias does not
affect the arguments made in this Article. In fact, although there are many possible
reasons as to why a disproportionate number of women responded to the survey, we
hypothesize that the gendered response bias in the final sample is related to the
gender experiences described throughout the Article.
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of a little over half (366 out of 712) of the men and women enrolled
at the Law School in 1990. Discovering significantly gendered atti-
tudes and beliefs, we sought to analyze student performance data.

Our second database comprised a quantitative cohort analysis of
the academic performance of 981 students at the Law School.??
This database was longitudinal and was designed to determine the
relationship, if any, along gender lines between incoming creden-
tials and law student academic performance. The second database
began in 1990 as an archival cohort study of the 712 students then
enrolled in the Law School. With the full cooperation of Colin
Diver, Dean of the University of Pennsylvania Law School, we
subsequently analyzed performance data for all students enrolled at
the Law School during the academic year ending June 1991, in
order to confirm our initial findings. As a result, we collected and
analyzed performance data for a total of 981 students, 712 of whom
were enrolled at the time of the 1990 Bartow Survey, and 366 of
whom submitted responses to her survey. We have the full aca-
demic performance data for the classes of 1990 and 1991, the first
two years of law school for the class of 1992, and the first year of
law school for the class of 1993.

The Law School furnished us with an anonymous listing for each
of the 981 students, including gender, race, undergraduate grade
point average (GPA), Law School Admission Test (LSAT) score,
undergraduate institution, undergraduate rank, and law school GPA
for each year in law school. We did not receive information about
size of individual law classes, gender of the professor, or type of
examination. We did not examine, therefore, possible correlations
between these variables and student performance by gender. These

# Statistical analyses were conducted with a cohort sample of 981 students at the
Law School. These students comprised the classes of 1990 through 1993. This group
of 981 included data on 676 third-year students, 700 second-year students, and 929
first-year students. We did not have complete transcripts for 101 students, who were
therefore not included in the study. Some of these students may have transferred to
other educational institutions; others may have dropped out or pursued joint degrees.
We did not find significant differences in what we are calling the attrition rates
between men and women (or between white students and students of color) in our
initial cohort study of 712 students. The p value for attrition rates between men and
women is p <.30. The p value for attrition rates between people of color and Whites
is p <.50. Fourteen percent of the men and 11% of the women during the 1987-91
period are in this category, as are 11% of the people of color and 13% of the white
students. We have no reason to believe that the attrition rates in our later
examination of the performance of 981 students (712 of whom were included in our
initial analysis) are significantly different from those found in the original study.
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areas of study may prove fruitful for future research.

Finally, in order to generate more detailed hypotheses regarding
the gendered experiences of law school as suggested by the
quantitative survey and academic performance data, we created a
third, qualitative database. Qualitative data have become central to
the work of social scientists, enabling them to produce more valid
explanations of social life by checking their own assumptions and
biases against the perspectives and understandings of the researched
populations or subjects.?® Our qualitative data include the 104
narrative responses to the open-ended question about student
experiences of gender discrimination in the Bartow Survey,* focus
group data collected from twenty-seven students (including white
students and students of color, both male and female),?® our obser-

8 See, e.g., MARCOT ELY, DOING QUALITATIVE RESEARCH: CIRCLES WITHIN
CIRCLES 2 (1991) (noting the rise in recent decades of qualitative research methods
as an alternative to traditional methods of empirical research and suggesting that
qualitative researchers may reduce the distortions created by their own subjectivity
by consciously recognizing the perspectives and interpretations of their research
subjects); Frederick Erickson, Qualitative Methods in Research on Teaching, in
HANDBOOK OF RESEARCH ON TEACHING 119, 131-34 (Merlin C. Wittrock ed., 3d ed.
1986) (stating that qualitative research methods lead to a better understanding of
effective teaching in the classroom, and of how insiders see and talk about an
institution, than standard positivist research methods); Karen L. Henwood & Nick F.
Pidgeon, Qualitative Research and Psychological Theorizing, in SOCIAL RESEARCH:
PHILOSOPHY, POLITICS AND PRACTICE 14, 2728 (Martyn Hammersley ed., 1993)
(noting the current use of qualitative research methods in psychology); Elliot G.
Mishler, Meaning in Context: Is There Any Other Kind?, 49 HARV. EDUC. REV. 1, 811
(1979) (arguing that the social and behavioral sciences should abandon the traditional
scientific method’s search for universal, contextfree laws in favor of context-
dependent laws, so better to explore novel hypotheses, confirm and disconfirm varied
explanations, and generate new interpretations of data); see also SHULAMIT REINHARZ,
FEMINIST METHODS IN SOCIAL RESEARCH 22 (1992) (noting that qualitative data may
be presented as a corpus or offered through illustrative quotations); Rosalind
Edwards, An Education in Interviewing: Placing the Researcher and the Research, in
RESEARCHING SENSITIVE TOPICS 181, 183-85 (Claire M. Renzetti & Raymond M. Lee
eds., 1993) (describing the frequent use of qualitative methods in feminist research).

% For the text of the open-ended question in the Bartow Survey, see infra note
139 and Appendix B.

2 The focus groups were held in 1992 to test and update the findings of Bartow’s
original survey. Students were solicited by memoranda placed in student mailfolders
and through recommendations from other students in order to reach editors of the
Law Review, students in the top 10% of their class, members of several first-year legal
writing sections, members of the Black, Asian, and Latino Law Students’ Associations
(BALSA, APALSA and LALSA, respectively), and the Women’s Law Group.

We conducted seven focus groups, each of which included between three and six
students. Two of the focus groups were held among white women, two were held
among male and female African-American students, and the remaining three included
male and female students of color and white students from diverse racial and ethnic
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vation of and participation with two classes of a critical perspectives
seminar,? a meeting with the Women’s Law Group,?” and several
meetings with Law School faculty.?

Each of the three databases provides different windows into the
students’ gendered experience of law school. The academic perfor-
mance data represent the entire population of students enrolled
between 1990 and 1992. It is a definitive statement reflecting the

backgrounds. Three of the focus groups included only first-year students, and the
remaining four groups were composed of third-year students. The interviewers were
third-year students who asked a scripted list of four questions.

At the beginning of each session, students were asked to identify themselves by
race, gender, and year in law school. Each group discussion lasted 45 minutes;
discussions were tape recorded and then transcribed. The students were asked to
discuss the following four questions:

1. Are you different from the person you were when you first entered law

school? In what ways? Do you consider these changes for better or worse?

2. How do you feel that other students, or the faculty and administration,

perceive you?

3. What are the conditions that make a classroom situation comfortable for

you?

4. Have you ever talked to professors after class or outside of class? Do you

have a relationship with any professors in the school? Why or why not?

The interviews took place in April and May 1992. The participants in the focus
groups were given neither information about the ongoing study nor details from the
study, either prior to or during the discussion sessions.

The decision to conduct interviews was a response to suggestions made by Law
School faculty colleagues with whom we discussed our data. The most formal faculty
meeting regarding our data took place on May 4, 1992. Seventeen faculty attended,
four of whom were women. Four law students—Rebecca Bratspies, Deborah Stachel,
Laura Nussbaum, and Nicole Galli—also attended and took extensive notes on the
proceedings. Other, more informal discussions with faculty occurred in the fall of
1992 and the early spring of 1993.

% These students were enrolled in a spring seminar at the Law School entitled
“Critical Perspectives on the Law: Issues of Race and Gender.” The seminar
originated in 1990 in response to the interest of students seeking to study the legal
academic literature of feminist and race theorists whose perspectives they felt had
been ignored by the more traditional law school curriculum. Based on continuing
student demand, the seminar has become a regular course offering available to
second- and third-year law students.

We presented our initial findings at two meetings of this seminar, once in 1991
and again in 1992. During our discussions with the students we observed and
recorded their responses to our data. A total of 41 students participated, including
men and women of various ages from diverse racial and ethnic backgrounds. The
group was self-selected based on interest in participating in a student-initiated
seminar on this subject matter.

¥ These students were members of the Women's Law Group of the University of
Pennsylvania Law School who were interviewed as a group or individually by
Professor Guinier. The Women’s Law Group is a student-run organization that meets
to address issues of mutual concern, including career options and networking.

2 See supra note 25.
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disparity in grades between men and women during the period of
our research. We used the additional two sets of data to help
formulate hypotheses explaining the relatively weak academic
performance of female law students.

The Bartow Survey is representative of the experiences and
attitudes of the 366 men and women who participated in the survey
in 1990. The 104 narrative responses elicited from Bartow’s open-
ended survey question about student experiences of gender discrim-
ination are also representative of the attitudes and experiences of
these men and women. These responses were based on the same
random sample as the rest of the Bartow Survey.

The narrative responses are part of our qualitative database.
They offer qualitative data that are reliable, meaning that the
instrument for collecting the data is likely to generate the same
response over several observations taken in the same time period.?
They are also valid, meaning that the categories of analysis used by
the researchers are the same categories that the subjects employ.*
The focus groups and responses to the presentation of our data
were neither randomly selected nor necessarily representative. They
are substantively valid, but not necessarily generalizable. We use
these qualitative data to generate hypotheses explaining the more
reliable quantitative data.!

By triangulating our databases, that is, moving back and forth
among the three sets of data collected during our research, we have
developed a number of observations regarding the divergent experi-
ences of many men and women at the University of Pennsylvania

 Reliability is “[t]hat quality of measurement method that suggests that the same
data would have been collected each time in repeated observations of the same phe-
nomenon.” EARL BABBIE, THE PRACTICE OF SOCIAL RESEARCH, at G7 (6th ed. 1992).

% Validity is “a descriptive term used for a measure that accurately reflects the
concept it is intended to measure.” Id. at G8. The narrative responses to the survey,
the discussions of focus groups, and the responses to the presentation of our data are
substantively valid but not necessarily generalizable. These qualitative data are not
generalizable to the extent that they were collected from nonrandomly chosen
samples of students active in the professional and social life of the Law School. We
do not argue that these responses are reflective of all students’ experiences at the Law
School in 1990; nor do we generalize the attitudes and experiences expressed in our
focus groups and those responding to the presentation of our data.

31 We use quotations from the transcriptions of the interviews and narrative
responses to contextualize observations generated by the more reliable quantitative
data to allow us to hear the “emic” perspective. See, e.g., Erickson, supra note 23, at
150-51 (suggesting that an emic perspective is important in determining how insiders
see and talk about an institution); see also ELY, supra note 23, at 58 (arguing that an
interview allows a researcher to see the world from the interviewee’s perspective).
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Law School. Our multimethod design seeks to contextualize and
explain our primary empirical finding: given traditional academic
predictors, women at the University of Pennsylvania Law School
underperform compared to their male counterparts.

B. Related Research

We designed our study to compensate for some of the untested
assumptions in the literature. Although other studies found lower
rates of classroom participation among women law students,?* no
one had systematically documented the extent of gendered differ-
ence; nor had anyone researched the academic and emotional costs
paid by women for their “different” or “dominated” experiences.*
Our study is the first that attempts to weave a full analysis out of
self-reported survey data, actual academic performance data, and
open-ended narrative responses.

Early surveys of law students generally failed to examine the
experience of legal education critically.*® The original studies of
women’s experiences narrowly focused on women’s entry into®
and motivation for going to®® law school, how women adapted to

#2 Five empirical studies of women law students found that women engage less
frequently than men in class discussion. See Taunya L. Banks, Gender Bias in the
Classroom, 38 J. LEGAL EpuC. 137, 141-42 (1988) (examining five unidentified law
schools); Robert Granfield, Contextualizing the Different Voice: Women, Occupational
Goals, and Legal Education, 16 LAW & POL'Y 1, 6-12 (1994) (surveying half of the 1540
students attending Harvard Law School in 1987 regarding their orientations toward
law and legal practice); Suzanne Homer & Lois Schwartz, Admitted but Not Accepted:
Outsiders Take an Inside Look at Law School, 5 BERKELEY WOMEN’S L.]. 1, 37-38 (1989-
90) (studying Boalt Hall Law School); Taber et al., supra note 20, at 1239 (considering
Stanford Law School); Catherine Weiss & Louise Melling, The Legal Education of
Twenty Women, 40 STAN. L. REV. 1299, 1335 (1988) (evaluating Yale Law School).

8 We try not to take a position in this paper on the nature versus nurture debate.
See infra note 222 and accompanying text.

% See, e.g., Audrey J. Schwartz, Law, Lawyers, and Law School: Perspectives from the
First-Year Class, 30 J. LEGAL EDUGC. 437, 441 (1980) (examining how law students’
“world views” changed during the first year of law school); Robert Stevens, Law
Schools and Law Students, 59 VA. L. REv. 551, 556 (1973) (“A primary aim was to
uncover any changes in the backgrounds, motivations, career expectations, and
politics of law students during the increasing turbulence of the 1960’s.”).

% See, e.g., David M. White & Terry E. Roth, The Law School Admission Test and the
Continuing Minority Status of Women in Law Sckools, 2 HARV. WOMEN’Ss L.J. 103, 103
(1979) (focusing on the effects on women resulting from law schools’ increased
reliance on the LSAT).

% See Georgina W. LaRussa, Portia’s Decision: Women'’s Motives for Studying Law and
Their Later Career Satisfaction as Attorneys, 1 PSYCHOL. WOMEN Q. 350, 353-58 (1977)
(examining women’s motives for attending law school and how they relate to later
career satisfaction); see also Stevens, supra note 34, at 611-16 (noting that men
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law school and professional success,’” and what type of practice
women pursued after graduation.®® When women were novel in
the field of law,*® researchers were asking more simple questions:
Were women too “feminine” to succeed in a “masculine” field?
Could they adequately adapt to and incorporate the necessary attri-
butes (that is, male styles) of professional conduct?®® They wanted

identified more with the traditional role of lawyer as adversary whereas women
wanted to use the law to change society or help the underprivileged).

%7 See, e.g., Alice D. Jacobs, Women in Law School: Structural Constraint and Personal
Choice in the Formation of Professional Identity, 24 J. LEGAL EDUC. 462, 467-68 (1972)
(noting that women students’ clannishness harmed them because it removed them
from those vital parts of law school culture that serve as successful preparation for
professional life); E.R. Robert & M.F. Winter, Sex-Role and Success in Law School, 29
J- LEGAL EDUC. 449, 450 (1978) (exploring how women achieve success in law school
despite “the considerable disparity in sex role socialization” that seems to favor men).

* Seg, e.g., LaRussa, supra note 36, at 360-63 (examining trends in career
satisfaction among women lawyers); Paul W. Mattessich & Cheryl W. Heilman, Tke
Career Paths of Minnesota Law School Graduates: Does Gender Make a Difference?, 9 LAW
& INEQ. J. 59, 60-61 (1990) (reviewing a study commissioned by Minnesota Women
Lawyers on the Status of Women in the Legal Profession); see also Stevens, supra note
34, at 611-24 (comparing several motivating factors and assessing their relative
influence on the decision by women, men, and people of color to attend law school).

* The Union College of Law (now Northwestern School of Law) was the first law
school to admit women in 1870. See D. Kelly Weisberg, Barred from the Bar: Women
and Legal Education in the United States 1870-1890, 28 J. LEGAL EDUC. 485, 494 (1977).
In 1972 women gained access to all ABA accredited law schools. See Donna Fossum,
Law and the Sexual Integration of Institutions: The Case of American Law Schools, 7 AM.
LEGAL STUD. ASS'N J. 222, 224 (1983); see also CYNTHIA F. EPSTEIN, WOMEN IN LAwW
49-59 (1981) (providing a historical overview of women’s admission to law schaols,
and noting the increase in women’s admissions in the late 1960s and early 1970s).

*® Studies that attempted to answer this question focused on women in law school
in the 1960s and 1970s. They found that many women performed as well as, if not
better than, their male counterparts. Seg, e.g., Stevens, supra note 34, at 572 n.46
(“[O]ver 53 percent of the women [in the class of 1972], compared to only 38 percent
of the men, graduated in the top 10 percent of their undergraduate class. And
average LSAT did not vary significantly by respondent’s sex.”).

One can generate many hypotheses to explain the findings of these studies. Per-
haps the first wave of female law school students felt they had to prove their fitness
just to be in law school “taking a man’s place.” As carly pioneers, these women may
have emulated an aggressive style without the ambivalence of their contemporary
counterparts. Or, because only a small group of women were then in law school,
these trailblazers may have self-selected themselves because of their “male” traits.
Today, however, with a larger pool of women in law school, enrollment reflects a
wider range of women with “traditionally female” values or aptitudes, whether cul-
tural or biological. Cf. infra note 52 (discussing the possibility that law schools are
now more hospitable to women and that women, finding themselves a larger
subgroup in law schools, are more comfortable). Without actual performance data
from that period, we can also speculate that the early literature, based primarily on
self-reporting, may not be entirely accurate. Although the nature of this question
seems to essentialize maleness, our study suggests that the failure to consider fully the
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to know if women could “fit” into law school; the structure and
practices of the school were not considered problematic. The only
interesting question was could women “make it?”

The more recent studies have tended to contemplate “the
gender question” as a feature of the law school process.*’ More
concerned with how male and female students experience law
schools, these projects analyze gender by classroom performance
and degree of social alienation. Many have been particularly
intrigued, for instance, by women’s silence in legal classrooms.*?

gendered attributes of law school has had serious and harmful repercussions for
women law students.

41 See supra note 32 (discussing recent empirical studies). In addition to the
empirical data, there has been an ever growing body of narrative literature about the
law school experience and legal education with specific emphasis on its impact on
women. See Catharine W. Hantzis, Kingsfield and Kennedy: Reappraising the Male
Models of Law School Teaching, 38 J. LEGAL EDUC. 155, 155 (1988) (analyzing two
common approaches to legal instruction and arguing for a feminist approach to legal
issues and teaching); Cynthia L. Hill, Sexual Bias in the Law School Classroom: One
Student’s Perspective, 38 J. LEGAL EDUC. 603, 603 (1988) (presenting an imaginary
interview concerning a woman’s perceptions about the treatment of women in law
school); Faith Seidenberg, A Neglected Minority-Women in Law School, 10 NOVA L.J.
843, 845-49 (1986) (suggesting that legal education techniques which could better aid
women in their law-related experiences be incorporated in a course structured to
meet women’s needs); Stephanie M. Wildman, The Question of Silence: Technigues to
Ensure Full Class Participation, 38 J. LEGAL EDUC. 147, 152-54 (1988) (urging
professors to determine why female law students tend to speak less in class than male
law students and suggesting techniques to encourage greater participation in class,
including support networks, role playing, and sharing of personal experiences); K.C.
Worden, Overshooting the Target: A Feminist Deconstruction of Legal Education, 34 AM.
U. L. REv. 1141, 1156 (1985) (rejecting the “[u]lnquestioning acceptance of the
immutability of a ‘male voice’ monopoly on legal thought and practice” and urging
incorporation of a “female voice” in the law).

%2 Seq, e.g., Banks, supre note 32, at 141-45. Professor Banks focused on female law
students’ silence in the classrooms at five unidentified law schools. Through a self-
reporting survey, Banks asked questions about levels of volunteering in class, the
influence of professorial attitude on class participation, how the gender of the
professor affects class participation, and informants’ views of gendered “humor” and
comments in the classroom.

With regard to voluntary participation, Banks found that close to twice as many
women as men reported never volunteering (17.6% to 9.6%, respectively), but 44.3%
of men and 32.1% of women reported voluntary participation on a weekly basis. See
id. at 141. Banks further broke down the rates of women’s participation by age.
Here she found significant differences: whereas 44.6% of women over age 30
volunteered weekly, only 27.7% of 25-30 year-olds and 26.5% of the 21-24 age group
did the same. See id. at 141 n.19.

Banks found that the gender of the professor affected perceptions about whether
women were called on as frequently. Almost twice as many women as men (12.9%
versus 7.2%) reported that the gender of the professor affects the frequency with
which they are called on in class. See id. at 143. Moreover, 70.8% of women
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The more recent studies have been prompted predominantly by
women law students and/or legal professionals, and have been
influenced by the women’s movement and feminist legal theory.
The law school experience, especially that of being silenced in the
classroom, provoked some women to search for broader understand-
ings of what others termed “personal problems.” This phenomenon
originally motivated Bartow’s 1990 study at Penn.** Carol
Gilligan’s early writings on women’s “different voices™** were pro-

respondents, as opposed to 55.4% of men, believed that women professors are more
encouraging of student participation. See id. Nearly twice as many women as men
(11.0% versus 5.8%, respectively) also reported that the gender of the professor
affects their voluntary class participation. See id.

Banks argued that women’s silence derives from their exclusion from the
structure of the institution, especially the law school classroom, and from women’s
self-perceptions of inferiority. See id. at 146. The claim that women’s silence was a
response to alienation and exclusion helped begin to focus attention on the structural
problems of the law school itself.

43 See supra note 20 and accompanying text; see also Katharine T. Bartlett, Feminist
Legal Methods, 103 HARV. L. REV. 829, 863-67 (1990) (discussing consciousness-raising
as a methodology of inductive reasoning in which individual stories become the basis
for a shared consciousness about general phenomena). Another example of this is
found in the Weiss and Melling study, which grew out of a women’s law school discus-
sion group. See Weiss & Melling, supra note 32, at 1299. After experiencing a class-
room situation in which men participated at much greater rates than women, the
authors decided to count the number of comments, both volunteered and requested,
by men and women in a large number of classes. They then looked for average per-
formance rates based upon the total number of women and men in each class. See
id. at 1363.

“ See generally CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY
AND WOMEN’S DEVELOPMENT (1982). Giiligan found that women and men (and girls
and boys) speak about and understand moral questions differently. Unlike many of
the women she studied, men often adopted a rights-based, abstract justice approach
in which they resolved moral conflict through the rigid application of general rules.
The women tended to resolve conflict from a flexible standpoint of care and connect-
edness, in which they sought to find the compromise that would benefit the greatest
number of people. See id. at 18, 43-44. Gilligan posits an ethic of care as a distinctly
female approach to moral reasoning based on a different self-perspective. See id. at

Gilligan’s work is not without its critics. Seg, e.g., Lucinda M. Finley, Transcending
Equality Theory: A Way out of the Maternity and the Workplace Debate, 86 COLUM. L.
REV. 1118, 1154 n.158 (1986) (noting strong feminist reaction to Gilligan’s work);
Ruth B. Ginsburg, Some Thoughts on the 1980°s Debate over Special Versus Equal
Treatment for Women, 4 LAW & INEQ. J. 143, 148 (1986) (arguing that the difference
debate depends on overgeneralizations without emphasizing enough the individual
differences within gender). In particular, Catharine MacKinnon argues that the dif-
ferences found by Gilligan reflect existing power relationships in which women’s so-
called different perspective is a consequence of their social, economic, and physical
standing. See CATHARINE MACKINNON, FEMINISM UNMODIFIED 38-39 (1987); see also
Isabel Marcus et al., Feminist Discourse, Mor