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Abstract

The laws pertaining to the Jewish Sabbatical year are explored. The laws derive
from a Biblical commandment to let the land (of Israel) lay fallow every seventh
year. The first part of this paper is an exposition of the laws, including the
types of agricultural work proscribed and the different prohibitions associated
with produce grown during the Sabbatical year. The second part presents an
analysis of the controversial ‘‘hetter mechira,’’ the legal device developed by
Rabbinic authorities in the 1890s, whereby farmland is sold to a non-Jew to avoid
the harsh constraints imposed by observance of the Sabbatical year.
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Introduction

The commandment to let the land lie fallow is seemingly a simple isolated commandment in the
Bible. During the seventh year, the land must rest, and what grows of itself is subject to
certain dietary restrictions. However, even a perfunctory review of the rich literature on
the subject reveals the deeply complex legal issues and deeply meaningful ideological concepts
this commandment present. Shemittah!, the Jewish Sabbatical Year, has long been recognized

in Jewish scholarship as embodying the fundamental aspects of the Jewish philosophy of life:
human dignity, freedom, equality, trust in God, rejection of the worship of property, support

for the poor, and deemphasis of the mundane to free oneself for spiritual pursuits.

The most natural place to begin is the Bible itself, where Shemittah is discussed in several

passages:

Six years shall you sow your land and gather in its produce. And in the seventh,
you shall leave it untended and unharvested, and the destitute of your people
shall eat, and the wildlife of the field shall eat what is left; so shall you do
to your vineyard and your olive grove.

Exodus 23: 10-11
1Alternate spellings include: Shmita, Shemita, Shmitoh, Shemittoh.




God spoke to Moses on Mount Sinai, saying: Speak to the Children of Israel and
say to them: When you come into the land that I give you, the land shall observe
a Sabbath rest for God. For six years you may sow your field and for six years
you may prune your vineyard; and you may gather in its crop. But the seventh year
shall be a complete rest for the land, a Sabbath for God; your field you shall not
sow and your vineyard your shall not prune. The aftergrowth of your harvest you
shall not reap and the grapes you had set aside for yourself you shall not pick;
it shall be a year of rest for the land. The Sabbath produce of the land shall

be yours to eat, for you, for your servant and for your maidservant; and for your
laborer and for your resident who dwell with you. And for your animal and for

the beast that is in your land shall all its crop be to eat. You shall count for
yourself seven cycles of sabbatical years, seven years seven times; the years of
the seven cycles of sabbatical years shall be for you forty-nine years. You shall
sound a broken blast of the shofar, in the seventh month, on the tenth of the
month; on the Day of Atonement you shall sound the shofar throughout your land.
You shall sanctify the fiftieth year and proclaim freedom throughout the land for
all its inhabitants; it shall be the Jubilee Year for you, you shall return each
man to his ancestral heritage and you shall return each man to his family...The
land will give its fruit and you will eat your fill; you will dwell securely upon
it. If you will say: What will we eat in the seventh year? Behold! We will not
sow and not gather in our crops! I will ordain My blessing for you in the sixth
year and it will yield a crop sufficient for the three-year period. You will

sow in the eighth year, but you will eat from the old crop; until the ninth year,
until the arrival of its crop, you will eat the old.

Leviticus 25: 1-12;19-22

At the end of seven years you shall institute a remission. This is the matter

of the remission: Every creditor shall remit his authority over what he has lent
his fellow; he shall not press his fellow or his brother, for the Lord’s remission
has been proclaimed...If your brother, a Hebrew man or woman, will be sold to
you, he shall serve you for six years, and in the seventh year you shall send
him away from you free. But when you send him away free, you shall not send him
away empty-handed. Adorn him generously from our flocks, from your threshing
floor, and for your wine-cellar, as the Lord, your God, has blessed you, so shall
you give him. You shall remember that you were a slave in the land of Egypt and
the Lord, your God, redeemed you; therefore, I command you regarding this matter
today.

Deuteronomy 15: 1-2; 12-15

As the passages indicate, there are three different components of Shemittah, the Sabbatical

year: the obligation to let the land lie fallow, the obligation to set a Jew who has been



sold as a servant free, and the annulment of debts so that creditors are legally barred from
collecting money owed to them. Yovel, the Jubilee year, has an additional feature: hereditary

properties are returned to the original owners or their heirs.

Throughout the centuries of Jewish scholarship, the purpose of the Sabbatical year is discussed

and pondered. Maimonides sets forth the most straightforward and natural reason for the commandment:
let the land rest in order that the land be rejuvenated.2 He points to the benefit the land

derives from a year of laying fallow. Others, however, are not satisfied with this explanation.
They point to passages in the Bible describing the consequences of not keeping the laws of

the Sabbatical year -- the exile of the Jewish people from the land.? If the purpose is the
rejuvenation of the land, then the punishment should not be exile of the Jewish people, but

rather the natural consequence of depriving the land of its rest - land that is not fertile.
Furthermore, the exile of the Jewish people, and the inhabitation of the land by non-Jews who

will certainly not observe the Sabbatical year does not serve the purpose of rejuvenating the

land!?

Two major moral components of the commandment are suggested by scholars: support for the poor® and the
rejection of worship of property. Many of the laws of Shemittah are aimed at providing equal
access to all. For example, a field owner is obliged to relinquish ownership of the produce

that grows of its own accord in the seventh year. He must not lock or otherwise bar access

2Maimonides, Guide to the Perplexed

3See Leviticus 26:33-35, where in a long solemn warning about the consequences of neglect of the
Torah laws, the Bible reads: ‘‘...And I will scatter you among the nations, I will unsheathe the
sword after you; your land will be desolate and your cities will be a ruin. Then the land will be
appeased for its sabbaticals during all the years of its desolation, while you are in the hands of
your foes; then the land will rest and it will appease for its sabbaticals. All the years of its
desolation it will rest, whatever it did not rest during your sabbaticals when you dwelled upon
her.’’

4See Commentary of Kli Yakar on Leviticus 25:2.

5See e.g. Maimonides, Guide to the Perplexed



to his field, in order that the produce be freely accessible to all. Some of the laws pertaining
to the sanctity of such produce place limitations on its sale in order that it should be accessible
at a low cost to all. This purpose of supporting the poor is even more pronounced in the closely
related laws of Yovel. During the Jubilee (Yovel) year, hereditary properties are returned

to their original owners.® This requirement, which took effect every fifty years, served the
purpose of avoiding accumulation of land in the hands of a few wealthy land owners, and ensured
there would be no landless population. Yovel served to restore the property to the poor man

who was forced to sell it, and restore the freedom to a slave who was forced to sell himself

for want of money.

Others” discuss how the requirement that one relinquish ownership during the Sabbatical year
teaches not to place too much stock in ownership. The laws of the sabbatical year teach that
not only are the powers of the individual subsumed under the general rights of the community,
but also that individuals do not have the right of exclusive dominance over their own property.
This notion is reflected in the verses that require that the produce of this year be available
to all people and animals to eat. This theme is also apparent in the laws pertaining to the
sanctity of produce grown during the Sabbatical year, which prohibit the disposal or waste

of such produce. As destruction is perhaps the clearest expression of ownership, refraining
from destroying property is the clearest acknowledgment that the property does not really belong

to us.

On a more spiritual level, the observance of the laws of the Sabbatical year is intended to

6Upon conquest of the land in the time of Joshua, the land was distributed in an equitable manner
among the twelve tribes. Each household was given property within the tribal land.
"See e.g. Sefer haChinuch (13** century) commandment # 84



cultivate a sense of trust in God, and serve as a testimony that everything belongs to God.
The verses describing the Sabbatical year plainly indicate that it is a test of supreme trust:
‘‘The land will give its fruit and you will eat your fill; you will dwell securely upon it.

If you will say: What will we eat in the seventh year? Behold! We will not sow and not gather
in our crops! I will ordain My blessing for you in the sixth year and it will yield a crop
sufficient for the three-year period.”8 It is meant to be a test of faith on the natiomal
level as well as on the personal level, that God will provide in economic matters. Rabbi S.R.
Hirsch writes” that the observance of the Sabbatical year is the greatest act on the part of

a whole nation of the recognition that God is the sole, one and real Owner and Master of their
land, inasmuch as in that year they lay it in homage at His feet and refrain from exercising
their rights of ownership. The year is meant to remind the Jewish people of God’s ownership
of the Earth and the fact that all of its produce is only as a result of His allowing it to

be produced, as reflected in the verse stressing, for the Land is Mine. 10

In the words of Dr. I. Grunfeld!!, the Sabbatical and Jubilee years not only introduce morals,

but also metaphysics into economics. Similar to the weekly Sabbath, the Sabbatical year is
intended to remind the Jewish people of God’s creation of the world, which in turn reflects

on His ability to affect events on earth and perform miracles at will.!? By renouncing exercise
of purposeful control of natural objects and forces, the Jew proclaims God as the source of
all power -- one day in seven, and one year in seven. The Bible indicates that the rain and

productivity of the soil of Israel are conditioned on the Jewish people’s observance of the

8Leviticus 25: 19-21

9See commentary to Leviticus 25.
10gefer Hachinuch, commandment #84.
1Jewish Dietary Laws, Vol 2, p. 100
12Tbid.



law in general, and the laws of Shemittah in particular.K;The produce of the land of Israel
is thus not only conditioned by agricultural and other physical elements, but by the moral

factor of the Jewish people’s observance of the law.

In more recent times, the spiritual rejuvenation that observance of Shemittah affords has been
stressed. By forcing a Sabbatical year (in the academic sense), God could insure that people
would have time to study Torah'? and to refocus their energies on spiritual matters. As Shemittah
is described in the Bible as a ‘‘Sabbath for God,’’ its purpose is not only to refrain from
certain activity, but also to set aside time for spiritual pursuits. This goal has actually
come to fruition in Israel today, as farmers who commit to observance of Shemittah participate

in programs of study for the twelve months of the Sabbatical year.

This remainder of this paper will focus on the agricultural, as opposed to fiscal aspects of
the Shemittah year: the requirement to let the land lay fallow. The paper is divided into

two parts. Part I is a brief exposition of the laws of Shemittah. Part II presents an analysis
of the controversial hetter mechira, the legal device developed by Rabbinic authorities in

the 1890s, whereby farmland is sold to a non-Jew to avoid the harsh constraints imposed by

observance of Shemittah.

13In general, see Deuteronomy 11:13-16 ‘‘...if you hearken to My commandments...to love the Lord,
your God, and to serve Him with all your heart and with all your soul, then I shall provide rain
for your land in its proper time, the early and the late rains, that you may gather in your grain,
your wine, and your oil. I shall provide grass in your field for your cattle and you will eat and
be satisfied.’’ Shemittah in particular, see Leviticus 25:19, as a reward for observance of the
Sabbatical year, The land will give its fruit and you will eat your fill; you will dwell securely
upon it.’’

MTorah refers to the Pentateuch, but also to the entire body of Biblical and Halachic
scholarship.



PART ONE: THE LAWS OF SHEMITTAH
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This exposition of the laws of Shemittah is not meant to be comprehensive, but rather to give
an overview of the laws and legal issues that arise. In some instances greater attention is
paid to differences of opinions among authorities and the differing rationales that lead to

the adoption of those views. 15

A. Introduction to Jewish Law

In Jewish Law, the supreme source of law is the Pentateuch, given to Moses at Sinai. The Pentateuch,
known in Hebrew as Torah, is the source of all civil, religious and criminal law. The oral

law, also given to Moses at Sinai (albeit not in written form) functions to supplement and

explain the written Torah. The oral law remained unrecorded in writing until the end of the

second century of the Common Era (C.E.) when Rabbi Judah the Prince compiled the Mishna. Centuries
of discussion and exegesis of the Mishna were incorporated into the Talmud between the fourth

and sixth centuries C.E. The Talmud is therefore not an organized code of black letter law,

but a description and discussion of various opinions, which often does not arrive at a definitive
conclusion. There are two versions of the Talmud, the Palestinian and the Babylonian, both

named after the countries where they were redacted.

In later centuries, scholars attempted to codify Talmudic discussions into an organized code

of black letter law. The two most prominent and widely accepted of those codes are Maimonides’'6

15For an exhaustive treatment of the laws of Shemittah, see Kahana, Mitzvos haAretz; Karp,
Mishmeres Hasheviyis.

16Moses ben Maimonides (1138-1204), renowned medieval scholar, is widely recognized as one of
the greatest Torah scholars of all time, and one of the great philosophers of the Middle Ages.
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Mishna Torah, compiled in the 12“Lcentury, and Rabbi Joseph Caro’s Shulchan Aruch!7, compiled

in the 16ﬁlcentury. Maimonides’ code is more comprehensive in that he incorporated laws that
did not apply in his day, such as laws relating to the Temple service, whereas the Shulchan

Aruch is limited to laws that were applicable in the 16”Lcentury. Since Jews did not populate
the land of Israel in the 16" century, Rabbi Caro did not include laws pertaining to agriculture,
such as the obligation to tithe produce and the laws of Shemittah. Consequently, this paper

will focus on the Maimonides’ code. A later code modeled after the Shulchan Aruch dealing

solely with agricultural laws applicable in the land of Israel was compiled in the 18“Lcentury.
This code, entitledPe’as Hashulchan by Rabbi Israel Mishklov will also be periodically referred

to.

Jewish law, or halacha, does not vest the authority to make or adjudicate laws in any clearly
defined individual or group. Reconciliation of cases and determination of the law is generally
based on a consensus of opinion or an individual who is recognized by the community to have
authority due to his scholarship and leadership. Because the Talmud, as a codification of

the Oral Law, reflects a range of opinions as to how to interpret the law, students of the

law over the centuries have developed a systematic approach as to which of those opinions to

accept.

In general, two rules govern the assignment of weight to differing authorities: (1) the time

period in which the individual lived, and (2) the stature of the individual. Opinions of earlier

He worked in Spain and Egypt in the twelfth century, and also served as chief physician to the
Egyptian Emperor.

17"Rabbi Joseph ben Ephraim Caro (1488- 1575), leader of the Sephardic (The Orient and
Mediterranean Rim) school of learning, composed the most authoritative code of Jewish law, which
was accepted throughout the Jewish world, and served as the basis for all future development of
Jewish law.

12



authorities carry more weight that those of later authorities. The basic rationale for this
approach is that Jewish law presupposes an oral tradition dating back to Moses. The earlier

an individual lived, the closer he is in this chain to the original transmission. As an earlier
link in the chain, an individual’s opinion is considered more reliable. Thus, a clear pronunciation
of law from the Talmud will never be questioned by later codifiers or halachists. Where there

is disagreement in an earlier source, later halachists, may of course, argue in favor or against
a particular side. The general rule that earlier sources are given more deference is especially
pronounced as between eras inhalachic jurisprudence. The order of these eras are: The Talmud
(4" c. -- 6" c.), Gaonim (7" ¢ -- 10" c.), Rishonim (11th c. --15th c.), Acharonim (16th

c. -- 19th c.), and contemporary Acharonim (19th c. -- present). Thus, an 18th centuryhalachist
will not refute the ruling of Maimonides. (He may however support his opinion by a contrary

ruling of a contemporary of Maimonides).

Sometimes, the stature of a particular halachist is such that the law is usually decided in

his favor. For example, 16th centuryhalachists and codifiers relied more heavily on the rulings
of three codifiers in theRishonimera (Maimonides, Rif!® and Rosh!?). The law is rarely decided
against their rulings. Although hundreds of commentaries on Maimonides have been written,

when there is a dispute in understanding the language or intent of Maimonides, the opinion

of the Kesef Mishna (Rabbi Joseph Caro, also the author of Shulchan Aruch) often prevails,

due to his stature. In rare cases, the stature of an individual can be so great that it is
considered as if he lived in an earlier era. Such is the case of the Vilna Gaon, who lived

in the 18th century, but who, inhalachic jurisprudence, is considered to have issued rulings

18Rabbi Yitzchack Alfasi
19Rabbi Yaakov ben Asher

13



in the era of the Rishonim.

B. The nature of the obligation of Shemittah today

Jewish Law, is divided into two categories: Biblical and Rabbinic, known inhalachic literature
as d’oraisa and d’rabanan, respectively. Biblical requirements or prohibitions are either

set forth explicitly in the text of the Bible or have been transmitted as part of the oral
tradition given to Moses at Sinai. Rabbinic law consists of later decrees and ordinances set
up by the Rabbis and often provide additional requirements or prohibitions to ensure compliance
with the Biblical law. The classification is not merely a formal one -- it is meaningful and
bears on many aspects of the law, including: the stringency associated with the law, the level
of consciousness required for a violation, the instances in which exceptions may be made, the
status of an object that was obtained through a violation (e.g. fruits grown improperly),

and resolution of the law in cases of doubt or uncertainty.

There are some commandments, or parts thereof, whose classification as Biblical applies only

when certain conditions are met. The most prevalent example of such a contingency is the existence
of the Temple. There are many commandments that clearly depend on the Temple’s existence,

such as bringing sacrifices and visiting the Temple during the holidays. Those areas of law

simply do not apply at all when there is no Temple. Another category of commandments, however,
only indirectly depend on the Temple’s existence. It is in this category or law that commandments

or prohibitions may be reclassified from Biblical (when the Temple exists) to Rabbinic (post-destructio:

14



Whether the laws connected to the soil of the land of Israel (mitzvos haTluyos ba’aretz) are
considered Rabbinic after the destruction of the Temple is a complicated and controversial

d20

question. It is dealt with in many passages of the Talmud“’, and in the writings of Talmudic

scholars and halachists from the post-Talmudic times to the modern era’!.

The controversy is connected to the question of whether the sanctification of the land of Israel
continues after the destruction of the Temple. This, in turn, depends on whether the Land

is in the possession of the Jewish people. The land of Israel was sanctified twice: by Joshua
upon conquest of the land (Kedusha Rishona), and again by Ezra after the return from the Babylonian
Exile (Kedusha Shniya). The view of Maimonides and others is that the sanctification of Joshua

lapsed upon the Babylonia conquest, but the sanctification of Ezra survived the Roman conquest22.

Maimonides explains the difference between the two sanctifications?®: Joshua’s was on the
basis of conquest alone, whereas Ezra’s was on the basis of the legal title of Usucaption (Chazaka)
-- since Cyrus permitted the return of Jews to the land. According to this view that the second

sanctification is still in effect, the laws pertaining to the soil of Israel (including the

laws of Shemittah) would retain their Biblical status even today.

However, the analysis is complicated by another passage in the Talmud?*, in which an unusual

expression used in the Bible to introduce the laws of Hallah,?® ‘‘B’voachem’’ (lit. ¢‘when

20Unless otherwise indicated, all referenced to the Talmud refer to the Babylonian Talmud. See
Yevomos 16a, 8la, 82b; Kesubos 25a; Niddah 46b; Gittin 36a; Makos 19a; Shabbos 16a; Zevachim 60Db.

213ee Maimonides, Hilchos Trumos 1:5, 22, 26; Hilchos Shemittah v’Yovel 4:25, 9:1, 10:9

22This view is based on a passage in the Talmud (Yevomos 82b), which interprets Deuteronomy 30:5
to mean that only two sanctifications of the land were necessary since the sanctification brought
about by Ezra is forever.

233ee Maimonides, Hilchos Trumos 1:5

24Kesubos 25a

25The laws of Hallah pertain to the land of Israel: the obligation involves separating a portion
of bread baked to donate to the Priests working at the Temple.

15



you come [into the land]’’?®) is discussed. The Talmud deduces that for Hallahto maintain

its Biblical status, the all of the Jewish people must be present in the land of Israel. It
follows then, that during the second commonwealth, when some of the Jewish people remained

in Babylonia, the laws of Hallahdid not apply as Biblical Law. Maimonides extends this principle

to the laws of Trumos and Ma’asros (tithing of produce)?”.

The foregoing analysis applies tomitzvos haTluyos b’aretz in general, but there are further
complications when considering whether Shemittah ought to be considered Biblical or Rabbinic
in our time. The Babylonian Talmud®® records a debate as to whether the laws of Shemittah
and Yovel are interdependent to the extent that Shemittah only applies as Biblical law when
Yovel applies as Biblical law. According to Rebbi, Shemittah law applies as Biblical law only
when Yovel applies as Biblical law. According to the Sages, Shemittah law may continue to
apply as Biblical even during a time when Yovel does not apply as Biblical law. This in turn,
has led to a dispute in later halachic literature about the nature of Shemittah law today.
For the majority of authorities who opine Shemittah is Rabbinically ordained today, the logic
is as follows: From verses describing Yovel, it is deduced that Yovel only applies when ‘ ‘Kol
Yoshveha Aleha’’- when all of the Jewish people are in the land of Israel?®. Since the condition
is not fulfilled today, Yovel, and by inference, Shemittah, no longer apply as Biblical law

today®’. The other school of thought sides with the Sages, and concludes that regardless of

26Numbers 15:8

2"Note this extension of the requirement of Hallah to Trumos and Ma’asros is not accepted by all
Talmudic scholars.

28Mo’ed Katan 2b

29Rashi and Tosfos (Erechin 32b) differ as to the meaning of this phrase. Rashi understands
‘‘all’’ to mean literally all of Israel. Tosfos understands ‘‘all’’ to mean ‘‘all of the twelve
tribes’’ -- meaning that a representation of each tribe would satisfy this condition. This was
especially relevant during the time of the second commonwealth, when all of the Jewish people were
not present in the land, but representatives of each tribe were brought back by Jeremiah.

30Some of the authorities holding this view include: Ritva, Rashba, Semag,Semak, Ba’al Yereim,
Sefer Hachinnuch, Tur.

16



the applicability of Yovel, Shemittah is still in its full Biblical force.3!

There is a third, minority view that Shemittah no longer applies today and that its observance is

merely a pious custom. 32

In this opinion, although the destruction of the Temple rendered
Yovel (and Shemittah by association) Rabbinic, the subsequent abolition of the central court
in Jerusalem caused the cessation of Yovel observance completely. This opinion reasons that

since Yovel and Shemittah are interdependent (the opinion of Rebbi in the Talmud), the laws

of Shemittah also no longer apply.>3?

If, as the majority opinion holds, the laws of Shemittah are Rabbinic today, certain leniencies
apply. Chiefly, in a case of dispute among authorities regarding any specific law of Shemittah,
the more lenient of the opinions may be adopted. Second, in a case of doubt or uncertainty

‘‘safek d’rabanan 1’kula’’

about what has or has not been done, one may rely on the principle
—-- one can make the assumption that results in the more lenient outcome. Regarding the inherent
stringency of the laws, due to their classification as Rabbinic, several authorities maintain
that although the Biblical stringency does not exist, there is an additional stringency added

by the oath the Israelites took during the time of the rebuilding of the second Temple.34 This

refers to a passage in the book of Nehemia:

3lSome of the authorities holding this view include: Sha’agas Aryeh, Netziv, Beis Halevi, Ridbaz,
Aruch Hashulchan and S.R. Hirsch.

32This view is held by R. Zerachiah ben Isaac halevi Gerondi (known by the abbreviation Razeh)

33For a more detailed description of the halachic dispute and the three different opinions about
the status of the laws of Shemittah today, see Grunfeld, The Jewish Dietary Laws, v.2, p.105 and Karp,
Mishmeres HaShviyis, p.25 (fn. 1)

34Sece Beis Halevi 3:1; Netziv, Meishiv Davar, Kuntrus Hashemittah
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The remainder of the people, the Kohanim, the Levites, the gatekeepers, the
singers, the Nethinim and everyone who had separated themselves from the peoples
of the lands to [accept] Gods Torah, their views, their sons and their daughters,
all those who had knowledge [and] understanding, supported their bretheren, their
dignitaries, and entered into a curse and an oath to follow God’s Torah, which was
given through the hand of Moses, the servant of God and to observe and fulfill all
the commandments of God, our Lord, and His laws and His decrees; ... and that we
would relinquish [the land] and all loans during the seventh year.

Nehemiah 10:29-32 (emphasis added)

According to many, this oath was taken as an oath on future generations to keep the laws of

Shemittah.3® As such it carries with it the stringencies associated with oaths.

C. Forbidden agricultural activities during the Shemittah year

Aside from the gross classification of the entire area of Shemittah law as Rabbinic or Biblical
today, subclassifications within the laws of Shemittah determine which aspects or laws are
Rabbinically or Biblically mandated (these subclassifications apply even during the existence
of the Temple, when the entire body of Shemittah law is considered Biblical in nature). The
Biblically mandated prohibitions include those that are explicitly mentioned in the text of

the Bible: sowing, pruning, reaping and picking36:

your field you shall not sow and your vineyard you shall not prune. The aftergrowth
of your harvest you shall not reap and the grapes you had set aside for yourself
you shall not pick; it shall be a year of rest for the land.

Leviticus 25:4-5 (emphasis added)

35Chazon Ish 18:4, Netziv, Kuntrus Hashemittah
36Maimonides, Hilchos Shemittah v’Yovel 1:2
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Plowing is also a forbidden activity, based on the positive commandment °‘you shall desist

from plowing and harvesting.”37 Planting is included by way of logical deduction from sowing
and pruning. Since the verse refers only to pruning a vineyard, some authorities maintain

that pruning is only biblically prohibited on fruits of the vine, but not other trees.38 Reaping
and gathering are forbidden for any fruit or produce that is considered to have the sanctity

of the seventh year39

, even if it is harvested and gathered after the seventh year. Conversely,
produce that is not considered to be sacred may be harvested and gathered even during the seventh
year. The reaping and gathering that is forbidden is only that which is performed in the usual

manner of reapers and vintagers: reaping the whole field or vine using regular reaping tools.

Reaping and gathering grapes in small quantities is permissible.

In order to ensure compliance with the Biblical requirements, the Rabbis mandated that other
agricultural activities fall within the prohibition. Specifically, any other type of work
one is accustomed to performing in the field, orchard, or vineyard is the subject of this Rabbinic

prohibition.40

They include, but are not limited to: clearing fields of stones, weeding,
manuring, hoeing, and watering. Any type of work necessary for a tree’s existence was not,

however, included in this prohibition. Thus, one may engage in any of the Rabbincally prohibited

activities if necessary to save the tree.

Note that the Biblical prohibitions of the Shemittah year include agricultural activities but
not consumption. As far as Biblical law is concerned, produce is permitted for consumption.

This applies equally to produce sown in the sixth year which grew in the seventh, to the aftergrowth

37Exodus 34:21. See Maimonides, Hilchos Shemittah V’yovel 3:2

38Chazon Ish, Sheviyis 21.

39For a discussion of which produce is imbued with this sanctity, see section entitled ‘kedushas
sheviyis,’’ infra p. 37,

40Maimonides, Hilchos Shemittah V’yovel 1:3-5
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or spontaneous growth (sefichim-to be discussed later) caused by the seeds that accidentally
fell to the ground and grew on their own in the seventh year, and even to produce which was
illegally sown. The Rabbis, however, prohibited consumption of the aftergrowth and of the
produce illegally sown to prevent potential transgressors from sowing during the Shemittah

year.

D. Upon whom/what does the obligation devolve?

The Biblical source of the laws of Shemittahis the positive commandment ‘‘When you come into
the land that I give you, the land shall observe a Sabbath rest for God.’’* It is not clear
from the verse on whom this obligation devolves. Is it the land-owner or the hired worker
who must refrain from working the land? The Talmud in tractate Avoda Zara 15b states that
the obligation of the land resting is an obligation on an individual for his own field. The
commentary of the Tosfos explains that the obligation is not contingent upon ownership, but
rather any Jew who works the land must refrain from doing so during the seventh year. There
is fundamental disagreement as to whether the obligation applies to the individual (be it an
owner or a worker) or whether it applies to the land itself. Some authorities maintain that
the text of the verse ‘‘the land shall observe’’ signifies the obligation applies to the land
itself.%? The implications of this approach include the prohibition of employing gentiles

to work the field. If the obligation is on the land itself, the field may not be worked by

Hleviticus 25:2
423ee the commentary of the Ritva on Avoda Zara 15b. It seems clear that this is the majority
view, and although not stated explicitly by Maimonides, it is inferred that he shared this view.
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any individual. The question arises, then, of how attenuated the work on the land may be to

the initial activity of the Jewish landowner or worker. For example, if a Gentile accidentally
spilled seeds onto the land of a Jew, can this be considered a violation of the commandment?
Furthermore, if the wind blew seeds onto the land, would this constitute a violation? If it

is in fact an obligation on the land, to what extent must the landowner guard his land to ensure
that his land indeed ‘‘rests’’ during the seventh year? It seems clear that there must be

‘‘rest.’’ The landowner

a more direct causation between the act and the resultant lack of
is not responsible for accidental occurrences of the sort mentioned above. It is equally clear
that he may not hire a Gentile for the express purpose of working his land.*? It is unclear
however, what the obligation is in a case of a Jewish landowner who rented his land to a Gentile.
If the rental period coincides exactly with the seventh year, most authorities maintain that

the landowner has an obligation to ensure that no work be done on the land. When the rental
period overlaps exactly with the Shemittah year, there is a presumption that the Gentile is

renting it for the purpose of working it for that year. If however, the rental period includes
more than the seventh year, some authorities release the landowner from the obligation of ensuring
his land ‘‘rest.’’%! When the rental period is greater than the Shemittah year alone, halacha

considers the Shemittah portion of the rental period to be mixed with the other portion, and

it is as if the landowner has no knowledge of what transpires on his land.

433ee commentary of Tosfos Rid on Moed Katan 3b
44Mabit, Vol 2, Chapter 62.
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E. Tosefes Shviyis

During the time of the Temple, the laws of shviyis took effect some time before the beginning

of the seventh year. The Biblical requirement of tosefes shviyis included the last 30 days

of the sixth year. Depending on the type of field, Rabbinic law mandates the laws of shviyis

to take effect either from the festival of shavuos (approximately four months before the Jewish
New Year, Rosh Hashana) or from the preceding Passover (approximately five and a half months
before Rosh Hashana). Since the destruction of the Temple, the consensus is that laws of shviyis
do not take effect until Rosh Hashana of the seventh year.‘45 There is some discussion, however,
suggesting that tosefes shviyis may apply at a time when the Temple does not exist, if the
majority of people living in the land of Israel are Jews. The source of this debate is whether
the sanctity of the land, which invokes tosefes shviyis, is restored when Jews return from

exile despite the fact that the Temple has not been rebuilt .46

Although most of the laws of Shemittah do not apply until Rosh Hashana, a Rabbinic ordinance
prohibits the planting of fruit-bearing trees 44 days before Rosh Hashana (this prohibition

is thus in effect from the 16" of the month of Av). The source for this number is found in
Tractate Sheviyis (Mishna) 2:46 which records a dispute as to whether the prohibition of planting
a fruit-bearing tree extends 30 days or 14 days. The Talmud clarifies that the opinions recited
refer to the time preceding the 30-day biblically mandated tosefes shviyis47. The dispute

is resolved in favor of the 14-day opinion, leading to a prohibition of planting fruit bearing

trees 44 days precedingRosh Hashana of the seventh year. The two week period represents the

45Maimonides, Hilchos Shemittah v’Yovel, 3:1;
46See Tosfos, Rosh Hashana: 9a; Tosfos HaRosh, Moed Katan: 4a.
47Tractate Rosh Hashana: 10b
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time in which the plant takes root in the soil after the initial planting. The two week prohibition
seeks to ensure that the plant will not take root during Shemittah. Despite the fact that

no work is being done by the farmer, the consequence of the plant taking root may not occur

when the laws of Shemittah.apply.48 Therefore, the 44 day prohibition ensures that no fruit

bearing tree will take root during the biblically mandated 30-day tosefes shviyisperiod. There

are opinions however, that after the destruction of the Temple, when tosefes shviyis does not

apply, the 44 day prohibition is reduced to a 14 day prohibition, since the ordinance is merely
trying to prevent the taking root during a time where the prohibition actually applies.“)A
similar Rabbinic ordinance prohibits the planting of non-fruit bearing trees and decorative
plants and flowers 14 days before Rosh Hashana of the seventh year. Some vegetables and plants
whose stalks are low are subject to shorter three day prohibition, since they are thought to
take root within 3 days after planting.a)There is a view, however, held by Chazon Ish, that

one may plant such trees and plants until the eve of Rosh Hashana.®! In his opinion, the initial
prohibition was not intended to prevent plants from taking root during shviyis or tosefes shviyis,
but was rather a flat prohibition against planting during tosefes shviyis. Since tosefes shviyis

no longer applies, the Chazon Ishmaintains that one may plant until the eve of Rosh Hashana.

52

48This reflects the notion that the prohibitions of shemittah devolve not only the individual, but
on the land. Despite the fact that the individual is not engaging in any activity, since the land
is not ‘‘resting,’’ but rather is taking root, this constitutues a violation of shemittah laws.

49See the commentaries of the Rash and Meiri on Rosh Hashana 10b. The opinion that the 44 day
prohibition is reduced to a 14 day prohibition in our days is not unanimous because there is a
difference of opinion as to the reason for the 44 days. Other considera