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THE VALUE OF ACCURACYIN ADJUDICATION:
AN ECONOMICANALYSIS
LOUIS KAPLOW*

I.

INTRODUCTION

C_ONCERNS
for the accuracy of adjudication permeate analyses of procedural rules and aspects of substantive law. Yet the value of more accurate
adjudication is largely taken for granted. When this is done, however,
there is no basis for choosing among rules (or for judges to make discretionary judgments when applying them), for it typically is the case that
greater accuracy comes at a cost. Even if precise quantification of various
benefits of accuracy is impossible, decision-making will be enhanced by
understanding why accuracy may be desirable.
This article presents an economic analysis of the value of accuracy in
adjudication. It focuses primarily on three considerations: the effect of
inaccuracy on implementation of substantive legal norms (individuals'
incentives to comply with the law and proper assignment of future rights
and obligations), the administrative costs of inaccuracy and attempts to
reduce it, and costs arising from the imposition of sanctions.
Accuracy is a central concern with regard to a wide range of legal
rules. One might go so far as to say that a large portion of the rules of
* Harvard Law School and the National Bureau of Economic Research. I am grateful for
comments from Marcel Kahan, A. Mitchell Polinsky, Frederick Schauer, Steven Shavell,
Kathryn Spier, and participants at the Conference, Harvard's Law and Economics Workshop, and the American Law and Economics Association Meeting; research assistance from
Michael Steigmann; and support from the John M. Olin Foundation. Readers interested in
the published comments by Daniel Ortiz and Stephen Bundy will find discussions of most
of their points in Section IIA (especially note 9 and Subsections lb, lc, and 4) and, for the
latter portion of Bundy's comment, Section VC (especially Subsection 3). Presented at the
John M. Olin Program in Law and Economics Conference on "Economic Analysis of Civil
Procedure" at the University of Virginia School of Law, March 26-27, 1993.
[Journal of Legal Studies, vol. XXIII (January 1994)]
? 1994 by The University of Chicago. All rights reserved. 0047-2530/94/2301-0014$01.50
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civil, criminal, and administrative procedure and rules of evidence involve an effort to strike a balance between accuracy and legal costs. The
regulation of lawyers in litigation and some other settings is appropriately
viewed, for present purposes, as an aspect of procedural rules concerned
with achieving accurate outcomes while not incurring excessive costs.
Implicit judgments concerning the value of accuracy are central in assessing major legal reforms (such as substituting an inquisitorial system for
an adversarial system), evaluating more modest changes (limiting discovery or the use of expert witnesses), determining how adjudicators should
exercise discretion (pretrial orders concerning the conduct of litigation),
and designing and using alternative dispute resolution (often specified by
contract).
Many aspects of substantive law also are concerned with accuracy.
Most obvious are special burdens of proof in particular areas of law (such
as burden shifting in employment discrimination cases or res ipsa loquitur
in tort law) and rules concerning what evidence meets even conventional
proof burdens (such as whether a dealer's complaint to a manufacturer
is sufficient evidence of an antitrust conspiracy to reach a jury). Also
important are components of substantive law that determine which categories of behavior are to be distinguished. For example, when assault
with intent to commit murder is made a crime separate from simple assault, the legal system distinguishes two types of behavior, with the result
that sanctions are more precisely tailored to individuals' conduct. When
various categories of consequential damages are allowed, defendants'
payments may reflect plaintiffs' actual harm more closely; but consequential damages sometimes are disallowed because they would be too costly
to establish or may be so prone to error that defendants' payments would
less accurately reflect differences in actual harm.
This article is primarily concerned with the question of why accuracy
is valuable. It is assumed throughout that more accuracy can be obtained
only at a higher cost.1 No attempt is made to determine which legal rules
are more accurate, by how much, and at what cost. Such inquiries are
best made case by case. Rather, the analysis seeks to illuminate the
following sort of inquiry: if a contemplated legal reform would increase
accuracy in some specified manner and increase cost by a determined
amount, is the reform desirable?
' Some changes in the legal system might make it simultaneouslymore accurateand
cheaper, but it is usually obvious that such changes are desirable (from the economic
perspectiveemployedhere) and thus analyticallyuninterestingto considerthem.
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Other closely related questions are considered as well. In particular,
this article addresses how the cost of improvingaccuracy depends on
other aspects of the legal system (such as the extent to which a law is
enforced)and how problemsof accuracy affect the appropriatedesign of
otherelements of the system (such as whether sanctions shouldbe higher
or lower when inaccuracy is a more serious problem).The analysis also
examinesexpenditureson legal advice, in particularwhetherprivateparties' incentives to seek advice when contemplatinghow to behave or
when litigatingare socially appropriate.(For example, do partiestend to
spend too much or too little to pursue their interests in adjudication?)
Largely separate discussions will be offered for three importantlegal
contexts-the determinationof damages, of liability, and of futurerights
and obligations-because the analysis differs substantiallyfor each. Part
II examines a scenario in which different acts cause different levels of
harm.While the average level of damageis known, or can be ascertained
at low cost, the particularlevel of damagesin a given case can be determined only after more substantialexpendituresare made. The question
is whether it is worth the cost to measure damages more accurately.
Accurate damage determinationmay improve individuals' incentives
to behave properly.2If I contemplatecommittingan act that is unusually
harmful,I will be more careful or more likely to refrainfrom the act if I
will be held responsiblefor the true, higherlevel of harm,ratherthan for
the lower, average level of harm for the class of acts. (Similarly,if my
act is less harmfulthan is usual, holdingme liable for an accordinglylow
amountwill preventexcessive deterrenceof my activity or avoid creating
excessive incentives to be cautious.) In contrast, if at the time I act I am
unaware whether my act will cause an atypically high or low level of
harm, knowledge that an adjudicatorwill determine harm precisely ex
post will not cause me to adjust my behavior accordingly. (If my act
creates a risk of injuringa pedestrianand I have no way of knowinghow
seriousa particularinjurywill be, makingthe damagesI must pay depend
precisely on the details of the actual injurycannot affect how carefullyI
act.) Thus, greater accuracy is valuable only to the extent it involves
dimensions about which individuals are informed at the time they act.
Relatedly, Part II explores how greater accuracy in adjudicationinfluences individuals' incentives to become better informed before acting.
Finally, Part II considers whether parties' incentives to present infor2 This part also examines briefly how accuracy affects the compensatoryfunction of
damages. See Subsection IIA3 infra.
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mation concerning damages in adjudication are socially excessive or
inadequate.
Part III addresses accuracy in determining liability. The context
examined is one in which there may be errors: individuals who
truly committed
acts causing harm-referred to as the "guilty" for
convenience3-may
mistakenly be exonerated (false negatives), and those who actually did
not commit harmful
mistakenly be sancacts-the "innocent"-may
tioned (false positives). Such errors reduce the law's deterrent
effect.
The existence of false negatives means that those who commit
harmful
acts are less likely to be sanctioned, while false positives
increase expected sanctions for innocent behavior. Both effects reduce the disincentive to commit harmful acts.
Thus, one benefit of accuracy is that it is a means of increasing deterrence. The analysis considers what combination of expenditures
to increase accuracy and other methods-raising enforcement effort and
increasing sanctions-enhances
in
the
least
manner.
costly
In
deterrence
addition, the analysis demonstrates that greater reliance on
accuracy
allowsa given level of deterrence to be achieved while
imposing sanctions
lessoften, which is beneficial whenever sanctions themselves are
socially
costly (as with imprisonment). The analysis also considers the relationshipbetween accuracy, the level of sanctions, and concerns for sanctioningthe innocent. The main result is that, when error is greater, an
enforcementpolicy that relies on higher rather than lower sanctions
may
beappropriate.4 Other topics addressed in Part III are how the
burden
ofproof should be incorporated into the article's
analysis and whether
individuals'incentives to present information in adjudication are
socially
appropriate.
InPart IV, the analysis shifts to situations in which the purpose of
adjudicationis to determine either future behavior (such as in
licensing
procedures)or eligibility for future public benefit payments. Because the
analysisof Parts II and III is concerned with incentives for ex ante behavior,it is largely inapplicable in this setting. (When future rights and
obligationsare determined as a consequence of prior behavior, both the
analysisof Part
IV and that of the prior parts will be relevant.) Determining
3Theanalysis applies to the civil context as well.
4Thereason, briefly, is that, in
achievinga given level of deterrence,highersanctions
permit
enforcementeffort to be reduced, with the result that sanctions are
mistakenly
less often;moreover,when enforcementeffortis reduced,raising
imposed
accuracy(further
reducing
mistakes)becomes cheaperbecause the requiredadditionalexpendituresneed be
made
in fewer cases.
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the value of accuracy with regard to future events consists largely of
identifying the social benefits associated with different outcomes. For
example, with entitlements to social security disability payments, one
would be concerned with the benefit of supporting the truly disabled,
the implicit cost of public expenditures, and the extent to which giving
payments to those not truly disabled produces benefits that fall short of
the cost of public funds. While this formulation does not appear to deviate
substantially from conventional understandings, it is suggested that arguments about accuracy in this context often confuse changes in accuracy
with implicit changes in the burden of proof. This part also indicates
how incentives for individuals to pursue their claims tend to be socially
excessive.
Part V examines concerns that fall outside a conventional economic
analysis, particularly those related to the fairness of adjudication. The
discussion suggests that some such concerns, notably the problem of
mistakenly sanctioning the innocent (whether imprisoning the innocent
or requiring individuals not truly liable to make payments to plaintiffs),
are already reflected to a substantial extent in the economic analysis. It
is explained that, if one's concern about mistakenly imposed sanctions
were greater than the economic analysis credits, the implications for legal
rules are not always what they appear to be. In addition, Part V addresses
the extent to which process values have significance independent of effects on results (as through improving accuracy by providing more information to decision-makers). The discussion in this part is incomplete,
in part by design, as the focus of this article is on economic effects,
and in part by necessity, as frequently invoked concerns about fairness are rarely sufficiently specified to allow them to be applied and
assessed.
II.

OFDAMAGES
ACCURACY
IN THEASSESSMENT

This part considers efforts to increase accuracy in specifying damages
to be awarded in adjudication. The analysis in Section A emphasizes the
relationship between the degree of accuracy that is anticipated in ex post
adjudication and how individuals choose to behave ex ante, in light of
the sanctions they expect to be applied to their conduct. It takes into
account how the accuracy of adjudication influences individuals' incentives to become better informed before they act. In Section B, the analysis is applied to various legal settings. Section C extends the discussion to
address parties' incentives to present information in adjudication (thereby
increasing accuracy).
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A.

Accuracy and Ex Ante Information5

1. How the Value of Accuracy Depends on Individuals' Information
at the Time They Act
Consider a scenario in which individuals' contemplate committing acts
deemed to be harmful. (Such acts may include, for example, torts that
involve only a risk of causing harm, breaches of contracts, or violations
of intellectual property rights of others.) Acts in a given class are known
to cause a particular level of harm, on average; some acts cause more
harm than average and others less. (For example, victims' injuries may
differ in severity, and given injuries may impose different costs, depending on characteristics of the victim.)6
To simplify the discussion, assume that when they cause harm injurers
are always liable for damages and the only question is the extent of
damages.7 The adjudicator8 has two choices: award damages equal to the
5 Most of the analysisin this section is demonstratedin a formalmodelin Louis Kaplow
& Steven Shavell, Accuracy in the Assessment of Damages (WorkingPaper No. 4287,
NationalBureauof EconomicResearch1993)(hereinafterAccuracyandDamages).Related
issues are analyzed formallyin Louis Kaplow, The OptimalComplexityof Legal Rules
(DiscussionPaper No. 97, HarvardLaw School, Programin Law and Economics 1991).
Some of the points in this section have been touchedon in investigationsof legal advice in
litigation.See Stephen McG. Bundy & Einer RichardElhauge, Do Lawyers Improvethe
AdversarySystem? A GeneralTheoryof LitigationAdvice and Its Regulation,79 Calif.L.
Rev. 313, 381-82 (1991);Louis Kaplow& Steven Shavell,LegalAdviceaboutActs Already
Committed,10 Int'l Rev. L. & Econ. 149, 158-59 (1990);Louis Kaplow& Steven Shavell,
LegalAdvice aboutInformationto Presentin Litigation:Its Effects and Social Desirability,
102Harv. L. Rev. 567, 588-90, 597-98 (1989)(hereinafter
Legal Advice).
6 Consideringvictim's incentives, which must be ignoredin this preliminaryinvestigation, wouldmakeoptimalrules morecomplicated(as whenone allowsa defenseof contributory negligence)or imperfect(strict liability, even with a contributorynegligencedefense,
leaves victims with excessive incentives with regardto theiractivitylevel). See, for example, Steven Shavell, Strict Liability versus Negligence, 9 J. Legal Stud. 1 (1980). Once
rules are imperfectto begin with, the value of accuratelyapplyingthem will differ. One
suspects the value may fall. In the simple case in which the rule is strict liabilitywith no
defense, awardsbased on actualratherthanaverageharmwouldreducevictims'incentives
to minimizetheirexpectedharm;if this effect were moreimportantthanany beneficialeffect
of accuracyon injurers'behavior, greateraccuracy would be undesirable.(A decoupling
approach,in which injurerspaid damagesreflectingactualharmbut victimsreceived compensationequal to averageharmmay avoid this problem.)
7 Amongthe issues ruledout is that concerningincentivesto sue andfrivolouslitigation.
It may be that accuracy would discouragefrivolous suits, althoughgreateraccuracy increases litigationcosts, which in some contexts mightencouragefrivolous suits. See, for
example, Lucian Bebchuk, Suing Solely to Extract a SettlementOffer, 17 J. Legal Stud.
437 (1988);Avery Katz, The Effect of FrivolousLawsuitson the Settlementof Litigation,
10 Int'l Rev. L. & Econ. 3 (1990);David Rosenberg& Steven Shavell, A Model in Which
Suits Are Broughtfor Their Nuisance Value, 5 Int'l Rev. L. & Econ. 3 (1985). See also
note 184 infra (effect of accuracyon incentiveto file claims for publicbenefits).
8 For the present analysis, this may be a judge, a jury, an arbitrator,or whoever.
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averageharmfor the class, or make an inquiryinto harmin the particular
case, in which event damages will depend on the actual level of the
harm.9This inquiryentails some cost.1?(For the moment, it is immaterial
whetherthe inquiryis undertakendirectly by the adjudicator,by a governmentagency, or by the parties.)11
This subsection examines the value of accuracy with regardto influencing actors' behavior for various assumptions about the information
individualshave at the time they act. The influenceof accuracyon incentives to become informedex ante and the value of accuracy with regard
to compensatingvictims will be considered in later subsections.
a. WhenIndividualsCannotAnticipatethe Actual Level of Harm. Assume that individuals,at the time they decide how to act, know only the
average level of harm for the type of act they will commit but not the
actual harmtheir act will cause.12Then it is apparentthat greaterpreci9 Thus, it is assumed that "inaccurate"decisions are unbiased,ratherthan involvinga
systematicand thereforepredictableover- or underestimateof the harmcaused by a type
of activity.Instancesin whichless accurateassessmentsof damagesmayinvolve systematic
errorare consideredin SubsectionsAlc, A4, and B3. (If the problemis simply that, say,
damageawardsare 10 percent too low in a class of cases, one mightcheaply correct the
problemby usinga damagemultiplierratherthanby spendingmorein each case to improve
estimates.)
Relatedly, the assumptionis that it is easier (see note 10 infra) for the adjudicatorto
learnaverageharmthan the actual harm.In this case, there are three possibilities-actors
ex ante know only average harm (consideredin Subsection a), both average and actual
harm(Subsectionb), and only actual but not average harm(which is an interpretationof
the analysis in Subsection4). When instead the actual harmis easiest for the adjudicator
to observe, it usuallywill be clear thatdamagesshouldsimplyequalactualharm,regardless
of whetheractors ex ante know actual harmor only averageharm(the latterbeing noted
in SubsectionB3). (A caveat may arise when defendantsare risk-averse,as discussed in
SubsectionA3, or on account of effects on settlement,as indicatedin note 97 infra.)
10The simple story examinedhere can be understoodin a mannerthat capturesa range
of more realistic situations.One mightimaginethat, after an initialinquiry,a tribunalhas
some informationon the actual harmin a particularcase but that uncertaintynonetheless
remains.At that point, it has an estimateof the actualharm,which can be taken to be the
"average"for purposesof the analysisin the text. (Thus,the "average"need not be across
some broadclass of acts about which the adjudicatormay know little but, rather,can be
understoodas simply the best estimate before undertakingadditionalinvestigation.)The
tribunalcould, however, engagein furtherinquiry-at some cost-to refineits estimatefor
the particularcase. This refinedestimate, even thoughitself imperfect,can be taken to be
the "actual" harmfor present purposes. See Subsectionc infra.
l1 The only effect is that the optimaldamageawarddependson who pays for the inquiry.
In this simple case, if the defendantpays for the inquiry,the optimaldamageawardif an
inquiryhas been undertakensimply equals the actual harm.If the governmentundertakes
the inquiry,the optimaldamagepaymentmustbe increasedby the cost of the inquiry.See,
for example, A. MitchellPolinsky & Steven Shavell, EnforcementCosts and the Optimal
Magnitudeand Probabilityof Fines, 35 J. Law. & Econ. 133 (1992).
12It sometimes will be the case that individualswould initially know the actual harm
they mightcause but not the averagethat an adjudicatormightestimate, perhapsbecause
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sion ex post, in adjudication, is a waste of resources because information
learned later cannot improve the earlier decision.
For concreteness, suppose that the contemplated act, using a toxic
substance, may cause harm of 5, 10, or 15, each with equal probability,
if a storage tank leaks. The average harm is 10. If liability always equals
10, the decision whether to use the substance and about how careful to
be in preventing leaks will reflect that, if a leak occurs, liability will be
10. If, instead, damages would equal 5, 10, or 15, depending on the actual
harm that results, the analysis is the same, for it is assumed that individuals do not know the actual harm ex ante. Since they will be held liable
for damages of 5, 10, or 15 with equal probability, their expected liability
is 10, which will induce the same behavior as if the average harm were
used as the basis for damages.13 (This assumes that individuals care only
about expected liability and not its variance-that is, that individuals are
risk-neutral. Risk aversion is considered in Subsection 3.)14
Thus, greater accuracy has no effect on behavior, while it entails a
positive resource cost. As a result, accuracy is of no value and greater
accuracy is undesirable.
b. When Individuals Do Anticipate the Actual Level of Harm. Assume that individuals, at the time they act, do know the actual level of
harm their particular acts will cause.15 If damage payments reflect the
level of harm caused, behavior will be improved. For example, if the
benefit from using the toxic substance is 8, it will be used if the actual
harm and thus the damage award will be 5, but not if the harm and
they are unsureof what evidence the adjudicatorinitiallywill have in makingits estimate
(see notes 9 & 10 supra). The scenario examined in Subsection4 can be interpretedas
includingthis case. See also SubsectionB3 infra (possibilitythat adjudicatormust inquire
into actualharmbecause it does not know an individual'saverageharm).
13The argumentin the text involves an oversimplification.If expenditureswill be made
ex post, then they affect behaviorex ante either because the actor will anticipatehaving
to make the expendituresor because they will be reflectedin an optimaldamageaward.
See note 11 supra. Thus, behavior would differ. (More acts would be deterred;greater
precautionswouldbe undertaken.)But the primaryconclusionthat accuracyis undesirable
is unaffected,for whateverbehavioris producedwith accuracycould have been produced
withoutaccuracyby simplyraisingthe damageawardfrom 10 to 10 plus the cost of accuracy. That would produce precisely the same behavior as with accuracy but would not
involve the expenditureof resources.
14See also note 32 infra.
15Accuracyalso will tend to be valuablewhen individualsdo not know the actuallevel
of harmbut take some action-not observedby the adjudicator-which affects the magnitude of actual harmin a known manner.(Thus, actors ex ante may know more about the
harmthat will arise than the adjudicator.)Then damagesequal to averageharmwill give
actors insufficientincentive to reduce expected harm. See KathrynE. Spier, Settlement
Bargainingand the Design of DamageAwards, J. L. Econ. & Org. (in press); Subsection
B3 infra (providinganalysis similarto what would be applicablein such a case).
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damage award will be 10 or 15. In contrast, if the damage award will be
10, to reflect the average harm, the substance would not be used even
when the actual harm is only 5. Thus, accuracy avoids excessive deterrence. Similarly, if the benefit from using the substance were 12, it would
be used even when the actual harm would be 15 if damages were based
on the average harm of 10, but not if damages equaled the actual harm
of 15. Accuracy thereby provides efficient deterrence that otherwise may
be lacking.16
The question remains whether this improvement in behavior on account of accuracy is sufficiently desirable to justify the cost of greater
accuracy. If most leaks caused harm of 10 and accuracy were expensive,
the cost of establishing whether there were exceptions in each case would
exceed any benefit in improving behavior. Similarly, accuracy would be
undesirable if decisions concerning use of the substance would be unaffected in any event. (This would occur either if most users had benefits
less than 5, in which case they would not act regardless of whether damages were estimated accurately, or if most users had benefits exceeding
15, in which case they would act in any event.)17 In contrast, accuracy
will be valuable when it is cheap and the effect on use of the substance
would involve substantial benefits.
c. The Optimal Degree of Accuracy. When individuals are informed
about the level of harm that their acts might cause, the optimal level of
accuracy will be a matter of degree. It would no doubt be undesirable to
treat auto and aircraft collisions as a single group because the average
level of harm in each category differs greatly; moreover, the cost of
distinguishing these categories is extremely low. Similarly, one would
wish to distinguish cases in which cars hit pedestrians from those in
which cars crush strands of grass on someone's lawn. It may be very
costly, however, to determine whether a victim's loss in future earnings
will be 30 percent or 40 percent of his previous potential, while such a
difference may have little effect on precautions.
In addition, the more refined the damage inquiry, the less likely it is
16The text oversimplifiesbecause behaviorwith accuracywould also reflectthe cost of
the accuracy,as discussed in note 13. Accountingfor this would not fundamentallychange
the analysis. (For example, if accuracycosts 1, the expected total costs for individualswho
commit acts causing harm of 5, 10, and 15 would be 6, 11, and 16, respectively, and the
examplein the text would illustratethe same potentialeffects of accuracy.)
17 If they would not act, of course, the litigation costs would not be borne in such
instances. If one considered instead a scenario in which individualswould act regardless
and the only question were how much care they would take, the analogousargumentis
that, if care wouldbe little influencedby the differencesin actualharm,it wouldbe wasteful
to be more accurate.
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that any difference in outcome will be anticipated at the time
individuals
decide how to
act. One who drives into a pedestrian in a crosswalk may
cause harm of thousands or millions of dollars. But the
degree of harm
will not be known to the driver in advance. Thus, a
practice of using
averages-say, for types of accidents or types of injuries-may have
little effect on behavior even when the range of potential
difference in
actual harm is vast.18
2. The Degree of Ex Post Accuracy and Individuals'
Incentives
to Acquire Information Ex Ante
a. How Accuracy Ex Post Induces Individuals to
Acquire Information
ExAnte. The analysis in
Subsection 1 assumes that individuals, at the
time they decide how to act, either are or are not informed
about an
aspectof the harm they might cause. Often, however, the extent to which
individuals are informed will be a matter of choice. For
example, one
whocontemplates using dynamite may not know very
precisely how dangerous it is but may be able to consult experts who are more familiar
withthe extent of the danger from various uses. The more
individuals
arewilling to spend, the more information they can
acquire.'9
Thecentral point of this subsection is that the extent to which
individualswill choose to become more informed ex ante, when
contemplating
howto act, will depend on the degree of accuracy they
expect in adjudication,ex post. An individual will see no value in making an expenditure
tolearn whether her act will cause harm of 5, 10, or
15if she knows that
acourt will award 10 in any event.20 Only if she
anticipates that the court
willlearn the level of harm more precisely, and make
damages reflect the
actualharm, will she have an incentive to learn the actual level of
harm
exante.
18
Relatedly, if the driver knew in advance that substantialharmwould be caused, she
would
have been more careful. And if she knew that reckless drivingin
herlifetimewould
in
fact producetrivialharm-that is, if she knew in advancethat she would
be extremely
would
have
been
less
careful.
The
point is that such differencesin outcomes
lucky-she
are
often unknownin advance, in which case they do not affect behavior.
One can think of the two cases in Subsection 1 as representingextremeswith
19
regard
to
ex ante informationcosts. The case in which individuals
were assumedto be
is
similarto one in which informationis extremelycheap, while the one in whichinformed
not
informedmight be one in which informationis prohibitivelyexpensive. (In they are
many inof course, predictingfutureevents withhighprecisionmay be
stances,
virtuallyimpossible;
can
think
of
the
information
cost
as
infinite, in which case individualswould never
one
the informationin any event.)
acquire
20
Ifthe actor and potential victim are in a contractualrelationship,there
may be an
incentive
with regard to negotiation of
price and adjustingbehavior. See note 41 infra
the Hadley v. Baxendaleproblem).
(noting
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Whetherindividualsultimatelyacquirethe informationis anothermatter. Individualswill acquire informationwhen the benefits of being informedexceed the costs of the information.The benefitof being informed
is that one can better adjust one's behaviorin light of actual legal consequences. For example, if there is a probabilitythat one will learn that
actual harm, and thus expected liability, is very high, and one would
choose not to act in that instance, then the benefit of informationwould
be the difference between the net value of not acting and that of acting
in such an instance, weighted by the probabilityone expects to learnthat
actualharmis very high.21Similarly,one might learn that harmis lower
than anticipatedand in that instance commit an act that one otherwise
would have refrainedfrom doing.
To illustrate,suppose that the use of a toxic substancewill cause harm
of 5, 10, or 15, each with equal probability,and that the user does not
know the actual harmthat would be caused. If the benefitfrom using the
substanceis 12, it would be used in the absence of informationbecause
the expected liability is 10. If one acquiredinformationon actual harm,
the substance would not be used in the event that harm was 15.22This
producesa gain of 3-liability of 15 is avoided while the benefit of 12 is
forgone. Because the probability of this outcome is 1/3, the expected
value of informationis 1.23 Thus, informationwould be acquiredif and
only if the cost of the informationwere less than 1.
Informationex ante is valuableonly if what is learnedwill be reflected
in awards ex post. Similarly,as noted in Subsection 1, accuracy ex post
is valuable only if individuals also have accurate informationex ante;
that statement can now be interpretedto include both the case in which
individualsalreadyhave the necessary informationand that in which they
will be induced to discover it. And individualswill be induced to learn
informationex ante only if their benefits from adjustingbehaviorexceed
the cost of the information.
21 The value of not acting can be taken to equal zero as a referencepoint. The value of
acting would be the benefit of the act minus the expected sanction;in this instance, the
value is negative. (If the differencewere positive, it would be desirableto act even if one
learnedthat harmwas very high. Then the individualwould have had no reasonto acquire
the information.)
22When the user learns that actual harmis 5 or 10, the substancewill be used, for the
benefitis 12, but this is the same resultas when informationis not acquired.Thus, acquiring
informationaffects behavioronly in the case in which actualharmis 15.
23An analogousexample can be constructedfor the case in which one is inducedto act
by favorableinformation.If the benefit from using the substancewere 8, one would not
use it withoutfirst obtaininginformationabout actualharm,because the expected liability
is 10. If the informationindicatesthat actualharmis only 5, the substancewould be used,
for a gain of 3 and an expected gain of 1.
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b. The Social Value of Accuracy Ex Post. Having established
when
accuracy is valuable, it remains necessary to consider whether the value
is worth its cost. In Subsection lb, when individuals
simply were assumed to be informed, accuracy ex post was desirable when the benefit
of
the improvement in behavior was greater than the cost of more
accurate
adjudication ex post. In the present context, the benefit with regard to
behavior must exceed the sum of the cost of accuracy ex post and the
cost of individuals' becoming informed ex ante.24
c. Whether Individuals' Incentives to Acquire Information Ex Ante
Are
Excessive or Inadequate.25 It is noted in Subsection a that individuals
acquire information when the anticipated benefits to themselves exceed
its cost. This subsection explores whether, ex ante, individuals will
tend
to acquire more or less information than is socially
appropriate (taking
as given that adjudication will involve the expenditure of
resources to
reachaccurate results ex post).
First, consider a benchmark case. Assume that liability is strict, the
only uncertainty concerns damages, and individuals properly estimate
thevalue of information to themselves.26 Then, if the information concerns how a court will properly assess harm, individuals' incentive to
acquireinformation will be socially appropriate.
Thereason incentives are proper in this simple context relates to familiarproperties of a rule of strict liability.27 When individuals
acquire information about the true level of harm, and expected damages
equal
expected true harm, they will be induced to behave appropriately. Relatedly,the private benefit from their change in behavior will equal the
socialbenefit. (The private benefit will consist of gains or losses from
modifyingone's activity, which are assumed to be social gains or losses
aswell. Changes in expected liability payments will equal
changes in
expectedharm, which is a correct measure of the external social cost of
one'sactivity.) Finally, individuals' private cost of information involves
realexpenditures of resources (usually, time or expenditures to
purchase
experts'services), which will thus be a proper measure of the social
costof information. Therefore, when individuals compare their
private
24Incontexts in which harmis probabilistic-as is typical with
accidents-note that ex
ante
costs will be borne more frequentlythan ex post costs.
25
This topic is the subject of Louis Kaplow & Steven
Privateversus Socially
Optimal
Provisionof Ex Ante Legal Advice, 8 L. Econ.Shavell,
& Org. 306 (1992).
J.
26
Moreprecisely, the assumptionis that theirprobabilitydistributionof what
they might
learn
is correct-ratherthan, say, biased toward expecting that what
they learn will be
more positive than is actuallythe case.
systematically
See, for example, Shavell, supra note 6.
27
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benefits and costs, their calculus will precisely reflect social benefits and
costs, and their incentive to become informed will be correct.
Before discussing contexts in which this conclusion may not hold, it is
useful to explore the implications of social and private incentives to acquire information being properly aligned. On one hand, alignment implies
that there is no case for taxing or subsidizing individuals' purchases of
such information28-which often may consist of legal services. On the
other hand, alignment of ex ante incentives leaves open the question
whether the degree of accuracy ex post is appropriate. The analysis of
private incentives to acquire ex ante information takes as given the assumption that damage awards will be accurate with regard to the type of
information they might acquire. It remains the case that such accuracy
will be desirable only when the benefits from improved behavior exceed
the ex ante costs of information acquisition plus the ex post costs of
greater accuracy. That private incentives are correct establishes only that
the benefits from improved behavior exceed the ex ante information
costs. Whether the difference between these benefits and costs (summed
across the relevant population of individuals)-which is the net ex ante
benefit-exceeds the ex post cost of greater accuracy is another matter.
Finally, it should be noted that private incentives to acquire information ex ante, even given the level of accuracy in adjudication, need
not be socially appropriate. In the context explored in Subsection 4
below, in which ex ante information concerns errors adjudicators will
make ex post, private incentives tend to be excessive. Similarly, when a
negligence-type rule is employed, incentives may be excessive.29
For present purposes, the possibility that private incentives to acquire
information may be socially excessive, or inadequate, complicates a practical inquiry into the value of accuracy but not the fundamental elements.
It is still the case that one must weigh the benefits with regard to behavior
against the costs of ex ante and ex post information. The only difference
is that assessing the benefits with regard to behavior and the costs of ex
28This is not to deny that there may be a role for governmentintervention.If there are
publicgood aspects to such information,it may be efficientfor the governmentto collect
and publishit-for example, by producingor subsidizingthe privatecreationof databases
with accident statistics. Aside from such acts, however, individuals'incentives to learn
aboutwhat is in such databasesand how the informationmay be appliedto theirbehavior
would be appropriate.See also SubsectionB2c infra.
29See Kaplow & Shavell, supra note 25. A "negligence-type"rule is meant to include
any rulein which one is not liablefor any damagesif one's behaviorfalls withina protected
zone, but one is liable if one's behavioris outside the protectedzone. This would include,
for example,the negligencerule in tort law, contractrules findingbreachonly when behavior crosses some threshold,and public regulationsthat impose penaltiesonly for violating
standardsthat permitsome harm-producingactivity.
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ante information may be more complicated when ex ante incentives to
acquire information are inappropriate.
3. Compensatory Objectives and Risk Aversion
When parties are risk-averse-that is, when uncertain losses are more
detrimental than a certain loss with the same expected value-the level
of actual damage awards will affect their welfare directly, in addition to
affecting their behavior.30 To illustrate this, recall the example in which
actual harm may be 5, 10, or 15, each with equal probability.
Consider first the effect with regard to injurers (defendants), who have
been the focus of the analysis thus far. In the scenario examined here,
inaccuracy corresponds to making defendants pay the average harm
caused by their type of act (10), while accuracy involves each defendant
paying the actual harm caused by her particular act (5, 10, or 15). By
construction, the expected payment (the mean) is the same in both instances (10). But the variance differs: there is no variance if the average
harmis paid by all injurers, while there is positive variance if each
injurer
paysthe actual harm she causes (the standard deviation is approximately
4.1).31As a result, greater accuracy in adjudication increases the risk to
whichdefendants are exposed. On this account, accuracy is less desirable
thanotherwise.32 Thus, when individuals are uninformed ex ante, so that
thereis no behavioral benefit, accuracy would be undesirable even if the
greateraccuracy were free!33
Forplaintiffs, the effect would tend to be the opposite. Assume that
plaintiffs' damages compensate for pecuniary losses
(or nonpecuniary
losses, such as physical injuries, that are fully restored by expenditures
ofmoney). Then, if they are risk-averse, the optimal amount of
compen30
The possibilitythat one may care about accuratecompensationindependentof concerns
for imposingrisk is consideredin SubsectionVA1.
Moregenerally,there is positive varianceand thus riskin both instancesif an injurer's
31
act
causes harmonly with a probability,for then when no harmarises, the paymentis zero.
the varianceis greaterwhen, in instanceswhereharmoccurs, individualspay
Nonetheless,
for
actualharmratherthan the averageharmfor such instances.
A complete analysis would be more complicatedbecause, when defendantsare risk32
averse,
optimaldamageswould no longer equal actual harm. Rather,they would involve
some
compromisebetweenoptimallycontrollingbehaviorex ante andminimizingthe imposition
of risk. (Relatedly,the effect of damageson behaviordiffers when individualsare
The statements in the text would, nonetheless, remain valid even if such
risk-averse.)
were taken into account.
complications
33
If individualsbecome informedbefore they act, the risk of a more accuratesystem is
borne
at the stage at which they become informed.
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sationequals the actual loss.34 Hence, if damagesequal averageharmfor
classes of plaintiffs rather than actual harm, some plaintiffs (those with
harmof 15) will be undercompensatedand others (with actual harmof 5)
will be overcompensated(as both types receive damages of 10). Therefore, plaintiffswill bear risk when results are inaccurate, but not when
they are accurate.
Thus, taking risk aversion into account could make accuracy more or
less desirablethan otherwise, dependingon whether plaintiffs'or defendants' risk aversion were more significant.Of course, all these conclusions are mitigatedto the extent parties are insured.35
4. Variation:Reduction of ErrorThat Is Costly to Predict36
The analysis in this section has considered the situation in which an
inaccurateadjudicationis one that involves awardingdamages equal to
the average harm for a class of activity, while accurate adjudicationinvolves damages equal to actual harm. Consider now a differenttype of
inaccuracy. Suppose that, if the adjudicatoris inaccuratewith regardto
a particularact, it awards too high a level of damagesin some instances
and too low a level of damages in others but that, on average, its awards
are correct. To be concrete, consider the case in which true harmis 100,
34If injuriesare nonpecuniary,optimal compensationneed not equal actual loss. For
example, if individualsincur substantialpain and suffering,but this does not alter their
marginalutility of wealth, the optimalcompensatorypaymenton account of risk aversion
is zero. See, for example, Steven Shavell, Economic Analysis of Accident Law 228-35,
245-54 (1987).As between paymentsthat will equal some class averageand paymentsthat
will reflectone's actualpain and suffering,risk-averseindividualswouldpreferthe former.
In this instance, therefore, both risk-averseplaintiffsand risk-aversedefendantswould
prefer the less accurate system, with damages equal to average harm ratherthan actual
harm.
35To the extent insurancecoverageis nearlycomplete,the behavioralbenefitsof liability
rules will tend to be less, makingthe very presence of a system of adjudicationthat makes
injurerspay damagesless likely to be desirable;relatedly,an expensive and precise system
will be less attractivethan a cheaper, impreciseone. Accuracymay still be valuableto the
extent that insurancecompanies can identify injurersin advance as those likely to cause
more or less harmthan average. (That is, the question becomes whetherinsurers,rather
than whetheractors, know actual harmex ante.) For then premiumswill be adjustedfor
such individuals,which may affect behavior.(For example, those whose acts cause more
injuryand thus who must pay high insurancepremiumsmay forgo the activity. Or businesses will reflectthese costs in prices, leadingto a moreefficientallocationof resources.)
See also BharatSarath,UncertainLitigationandLiabilityInsurance,22 RANDJ. Econ. 218
(1991)(suggestingthat liabilityinsurancemay be undesirableif thereis errorin determining
liability).
36This scenariois modeledin Kaplow& Shavell, supranote 25, at 312-16, althoughthat
articledoes not addressthe issue of when greateraccuracyis desirable.
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but10 percent of the time damages are mistakenly determined to be 75
and10 percent of the time they are 125. Expenditures making the adjudicationaccurate eliminate such errors.37
Whenan individual cannot anticipate the error a court will make in her
particularcase, accuracy is of no value. The reason is that, in such instances,she will act based on the expected award (100), which is assumed
inthis instance to equal the actual harm. (The difference with the prior
analysisis that here behavior is ideal when individuals are uninformed
aboutthe precise outcome of the adjudication.)
Whenan individual does anticipate the error a court will make, she
maybehave incorrectly. For example, if she anticipates that the court
willerr on the side of awarding damages that are too low (75), she will
taketoo little precaution or may be induced to undertake an activity the
benefitsof which exceed the expected liability payment but are less than
thetrue expected harm (for example, an activity with a benefit of 90). If
thecourt were to make the expenditure necessary to eliminate the error,
however, then the expected liability payment would equal the true expected harm (100), so behavior would be appropriate. Thus, as before,
accuracyis valuable in the case in which individuals have information ex
ante.(The difference is that here individuals' information concerns court
errorin the case in which adjudication is inaccurate, rather than true
harmin the case in which adjudication is accurate.)
Finally, suppose that individuals do not know the error an inaccurate
courtwill make but can predict it if they make an expenditure on information.38In this case, in contrast to that in Subsection 2c, such information
isundesirable (and thus, a fortiori, less socially valuable than its positive
cost). After all, uninformed individuals behave properly (because their
expected liability equals actual harm), while informed individuals may
behave improperly (when they learn that actual liability differs from actualharm).39Thus, in principle, one might wish to discourage the acquisition of such information. Alternatively, this problem would be a reason
to increase accuracy: when adjudicators are accurate, there is no longer
and
any error to learn. Individuals are therefore induced to behave better,
to
investments
ante
ex
wasteful
make
to
they no longer have an incentive
37The analysis would be qualitativelythe same if the expendituresreducedeither the
entirely.
probabilityor magnitudeof such errorsratherthan eliminatingthem
knows
38For example,they may hirea lawyerwho can predicttypicaljury biases or who
harm.
of
thatrules concerningconsequentialdamagesomit certaincomponentsex ante or ex post
39Another possible dimension of improperbehavior may involve
such costly
activitydesignedto misleadthe adjudicator.Greateraccuracymay discouragewill
remain
efforts, or it might lead individualsto substitutemore costly techniquesthat
accurate
adjudication.
more
even
by
undetected
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predict errors (that no longer will be made). Thus, greaterexpenditures
on accuracyex post arejustifiedwhen the cost is exceeded by the benefit
fromimprovedbehaviorplus the reductionin ex ante informationacquisition costs.40
In summary, as before, accuracy tends to be valuable to the extent
individualsare informed ex ante. The primarydifference concerns the
incentive to become informed.In the originalscenario addressedin Subsections 1-3, more accuracy ex post induces greaterinformationacquisition ex ante; here, more accuracy reduces the incentive to acquireinformation ex ante. In both instances, greater accuracy tends to improve
behaviorif individualsare informedex ante but has no effect on behavior
if they are uninformed(and will not be induced to become informed)
ex ante.
B. Applications
This section applies the analysis in Section A to various legal settings.
Some of the applicationsare generic, consisting of commentson the type
of setting or legal question to which the analysis applies. Others are
specific and are offered because of their independentsignificanceas well
as their value in illustratingthe analysis more concretely.
1. Generalitywith Regardto Areas of Law and Types of Rules
The scenarios outlined and analyzed in Section A are most directly
interpretedas involving accident law and a rule of strict liability. But the
analysis is more general in a numberof dimensions. First, much of law,
particularlypublic regulation,is like tort law in that it attaches sanctions
to activities that may cause harm to third parties. This includes most
substantiverules outside of the contractualcontext.
Second, in contractual settings, the scenario is directly applicableto
questions of breach. Whether rights are determinedby backgroundlaw
or terms supplied by the parties, the question remains how accurately
an adjudicatorshould determine harm.4'(The concrete question might
40Note that in this instance a more accuratelegal system may reduce total legal costs.
This would be the case if the reduction in ex ante expenditureson legal advice itself
exceeded the greaterlegal costs from more accurateex post adjudication.
41One particularapplicationinvolves the problem of foreseeabilityof unusuallyhigh
damages, as in the famous case of Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145
(1854).It is familiarthat, if the promisoris not informedaboutwhen the harmfrombreach
is severe, there is no benefit with regardto the promisor'sbehaviorin makingdamages
highin such cases. See, for example, RichardA. Posner, EconomicAnalysisof Law ? 4.9
(4th ed. 1992);Lucian Arye Bebchuk & Steven Shavell, Informationand the Scope of
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involve, for example, the measurement of expectation damages.) Also
note that parties often provide for alternative dispute resolution in their
contracts. This merely transfers the question of the appropriate degree
of accuracy to another forum. Parties might specify the level of accuracy
with which they would like an arbitrator to resolve disputes or they may
choose a particular provider of dispute resolution services that is known
to provide a desired level of accuracy (at a cost that reflects how accurate
an outcome is usually produced).42 Or, they may specify liquidated damages, making an inquiry into actual harm unnecessary.
Third, the scenario was presented in a manner suggesting that adjudication concerned the level of damages rather than, say, whether an activity
is of a type or was conducted in a manner that subjects one to liability.
But the scenario can readily be interpreted differently. Suppose, for example, that acts in a given class are of two actual types, one harmless
and another causing a certain degree of harm (denoted H). An accurate
adjudication would apply a rule of no liability to the harmless type of act
and liability (with damages of H) to the harmful type of act. An inaccurate
adjudication-one that failed to distinguish the two types of acts-might
award damages of less than H to all acts (where the amount of damages
equaled the average harm-H times the proportion of acts in the class
that are of the harmful type). But this is functionally equivalent to saying
that there is liability for all acts and, if the court is accurate, damages
equal true harm, which is zero for the harmless type of act. As a result,
interpreting the scenario as involving uncertainty over two possible levels
of harm (rather than a potentially unlimited range of possibilities), when
one possible level is zero, indicates that the analysis is applicable to
accuracy in categorizing activity.
An important qualification is that the analysis assumed in all contexts
that the legal rule took the form of strict liability-that is, the injurer
pays the victim's harm even if the injurer behaved reasonably. Under a
negligence-type rule, the analysis may be more complicated, as small
differences in behavior might be responsible for great differences in liability payments.43 The results, nonetheless, are qualitatively similar. If indiLiabilityfor Breach of Contract:The Rule of Hadley v. Baxendale,7 J. L. Econ. & Org.
284 (1991).
42Those designingalternativedisputeresolutionmechanisms,such as for the American
ArbitrationAssociation or in state statutes providing,say, mandatoryarbitrationfor complaints that a new car is a lemon, confront the same questions facing architects of the
conventionallegal system (with the possible differencethat constitutionalconstraintsmay
be absent).
43See note 29 for elaborationon what is meantby negligence-typerules. The effects of
a negligencerule on behaviorin the presenceof uncertaintyis exploredin RichardCraswell
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vidualsare uninformedex ante, there is no value in an adjudicatorhaving
more precise informationex post.44If individualsare informedex ante,
the anticipationof greater accuracy ex post will improve behavior.45Finally, individuals' incentive to acquire informationex ante will be affected by the degree of accuracy that will be employed ex post.46
2. FormulatingLegal Commands:
Rules versus Standardsand Complexity47
Two recurringquestions concerning how legal commands should be
formulatedinvolve the appropriatedegree of complexityor detail (should
acts and outcomes be distinguishedfinely or groupedmore broadly)and
whether commands should take the form of rules or standards(should
the content be determinedand announcedin advance, in a rule, or left
to an adjudicator,in a standard).As I have arguedelsewhere, it is useful
to distinguishthese two aspects of formulationand consider them separately. The reason is that two dimensions are involved that often can be
varied independently.To illustrate, one could have a simple rule (a penalty of $10 for any parkingviolation), a complex rule (a detailedschedule
& John E. Calfee, Deterrenceand UncertainLegal Standards,2 J. L. Econ. & Org. 279
(1986); Jason S. Johnston, Bayesian Fact-findingand Efficiency: Toward an Economic
Theory of Liabilityunder Uncertainty,61 S. Cal. L. Rev. 137 (1987);Shavell, supra note
34, at 79-83, 93-99. As Kahan notes, however, the doctrineof causationmay eliminate
the characteristicof a negligencerule that results in substantialdifferencesin liabilityfor
smalldifferencesin behavior,in which case the analysisis closer to that applicableto strict
liability.See MarcelKahan, Causationand Incentives to Take Care underthe Negligence
Rule, 28 J. Legal Stud. 427 (1989). The effect of these differenceswith regardto ex ante
incentives to acquire informationis examined in Kaplow & Shavell, supra note 25, at
311-12, 316.
44While this argumentis more complex because of the mannerin which a negligence
rule affects behaviorin the presence of uncertainty,it still holds. See Kaplow & Shavell,
Accuracyand Damages, supra note 5, at 18 n.21.
45With a negligence rule, there are scenarios in which straightforwarduse of greater
accuracycouldmakebehaviorworse. See Craswell& Calfee,supranote 43, at 287(showing
thatreducingthe variancein estimatesundera negligencerulecan resultin worse behavior).
But it will generally be true that if one used the more accurate informationoptimally
(includingthe possibility of adjustingthe rule, as by changingthe criterionfor due care),
one could improvethe control of behavior. (It is trivialto ensure that mattersdo not get
worse; if they did, the informationcould be made legally irrelevant.Usually, however,
there would be a way to use the better informationto improvebehavior.)
46Distortionsin the incentive to acquireinformationex ante undera negligencerule are
analyzedin Kaplow & Shavell, supra note 25, at 309-12, 314-16.
47The analysisin this subsectionlargelyderives from Louis Kaplow,Rules versus Standards:An EconomicAnalysis, 1992Duke L. J. 557. A formalanalysisof complexityappears
in Kaplow, supra note 5. Some of the points concerningrules versus standardsappearin
Anthony Ogus, Information,Error Costs and Regulation, 12 Int'l Rev. L. & Econ. 411
(1992).
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of parking penalties that depend on location, time of day, day of week,
and driving conditions), a simple standard (the adjudicator sets the penalty, taking into account only that there was a parking violation), or a
complex standard (the adjudicator considers location, time of day, and
so on in setting the penalty). This subsection briefly considers the relationship between these aspects of formulation and the problem of accuracy.
a. Complexity. The question of the appropriate degree of accuracy in
adjudication and that of the appropriate degree of complexity or detail in
legal commands are closely related. Consider the scenario introduced in
Subsection A1. The question posed was whether it is worthwhile under
a rule of strict liability for an adjudicator to inquire into the precise level
of harm rather than holding defendants liable for the average harm for
the relevant class of acts. Compare this question to one of how detailed
a rule for harmful behavior should be. A simple rule specifies that acts
in the described class of behavior shall give rise to liability of a stated
amount and sets this amount equal to the average harm of acts in the
class. A complex rule specifies a damage award for each type of actual
case that may arise, with the award equal to actual harm. Under the
simplerule, evidence concerning the actual harmfulness of an act would
be irrelevant. Under the complex rule, one could not determine what
damage amount was applicable unless one first assessed the particular
act that occurred. In essence, the simple rule is a command that the
adjudicatornot invest in more accurate information, and the complex
ruleis a command that the adjudicator invest in more accurate information.Thus, the specificity of substantive rules is one of the ways in which
alegal system indicates how accurate its adjudication is meant to be.48
Thedifference between simple and complex standards involves much
thesame choice. A simple standard, recall, is one that does not involve
theadjudicator making a precise ex post inquiry but, rather, making its
decisionas to the appropriate level of damages in a more general fashion.
Incontrast, a complex standard is one in which the adjudicator takes
intoaccount more factors-which requires more precise information-in
determiningwhat damages must be paid. (The difference is that, when
standardsare used rather than rules, the determination of what penalty
correspondsto what set of facts is made by the adjudicator, ex post,
ratherthan the promulgator of the rule, ex ante.)
Furthermore,when adjudicators operate under standards, as they often
48Ofcourse, a substantivelaw could be even more detailed:it could
specify what evidence
counts as proof of an element or, similarly,indicatewhat damagesshall be awarded
for
variouscombinationsof evidence that may be presented.See note 49 infra.
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do at least implicitly, they must decide what level of specificityis appropriate. If a law merely commands that those who park improperlyshall
pay accordingly,the adjudicator,in interpretingthe law, must determine
how many dimensionsin how much detail are to be considered;the more
complex the inquiry, the more refined the necessary evidence will be.
Thus, a decision on how complex the standardshould be is a decision
about how accuratelythe adjudicatorshould assess behavior.49
b. Rules versus Standards. Comparea complex-that is, a detailed,
precise, accurate-standard to a complex rule with the same content (one
that provides for the same level of damages for each particularact that
may arise).50How, if at all, would their effects on behavior differ? If
individualswere, in either case, unaware of the detail of the law, they
would act in the same mannerunderboth formulations,in a mannerthat
reflected the expected liability for a class of acts ratherthan the actual
harmfulnessof their particularact. Similarly, if they were aware of the
precise consequences that would follow from theiractivity in either case,
they would act the same way, in a mannerthat reflected the particular
harmof their act.
But it is plausible to suppose that individuals'informationwill differ
under the two formulations.In particular,individualsmay find it easier
(cheaper)to become informedunder rules. Because the specificationof
particularconsequences is stated in advance, legal consequences are less
costly to determinethan under a standard,where by definitionthe statement of damagesfor various acts is left to an adjudicator,ex post. Thus,
even when the content does not differ, individualsmay often be more
informedabout the particularsin rules than in standardsat the time they
act and thereby conform their behavior more closely to the law's commands.51

Moreover, it may sometimes be true that even if one compareda less
49One mightsay that, once an element is deemed to be relevantin a particularmanner,
there remainsthe questionof how accuratelyto ascertainthat element. But the distinction
is largely semantic. In principle,one can state a functionalrelationshipdirectlyfrom evidence to outcomes: findingson elements are a function of evidence, and outcomes are a
functionof findingson elements;thus outcomes are a compositeof these two functionsand
can be determinedfrom the evidence. The deemed relationshipbetween evidence and
findingscan be viewed as part of the system of legal commandsjust as is the relationship
between findingsand outcomes. When evidentiarypresumptionsand proof burdens are
stated formally,this is obvious, but the logical relationshipremainsthe same even if the
relationshipsare implicit.
50The validity of this sort of comparisonis discussed in Kaplow, supra note 47, at
586-96.
51The suggestionthat some standardsmay be more accessible to individualsthan rules
is criticizedin id. at 596-99.
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complex rule to a more complex standard (perhaps one that could be
more detailed because hindsight is better than foresight), the former, less
complex command may result in behavior that is more precisely in accord
with underlying legal norms. The reason is that the standard's added
detail may be unknown, and too difficult to predict, ex ante (for the very
reason that hindsight has yet to be obtained). Thus, the conventional
view that there is an advantage in allowing more room for adjudicators
to examine context-specific factors, rather than specifying legal consequences in advance under a simpler scheme, exhibits an error in logic.
This view implicitly assumes that the more precise ex post result will be
reflected in ex ante behavior; but this will not occur if the ultimate content
of the legal command cannot cheaply be predicted in advance (which is
often a major premise of those presenting this justification for standards).
Moreover, failing to announce (formulate into rules) even simpler aspects
of an appropriate outcome may make it more difficult for individuals to
take them into account in their behavior, leading to worse results. This
analysis is simply an application of the main principle of Subsection A1:
accuracy ex post, in adjudication, is valuable with regard to improving
behavior only to the extent individuals have the relevant knowledge ex
ante, when they decide how to act.
There is, however, an exception to this maxim. Recall from Subsection
A4 that, if errors are made in formulating the law and individuals can
predict errors in the outcome of adjudication, their behavior will be worse
than if they cannot. Assume that rules, when promulgated, and standards,
when applied, contain errors. Errors under rules are easier for individuals
to learn and thus more likely to affect behavior in an undesirable manner.
In contrast, precisely because individuals are more poorly guided by standards, they are less likely to be influenced (adversely) by errors in the
application of standards.52
c. Predictability of Legal Outcomes. The arguments in Subsection b
are based on the preceding analysis indicating that predictability is desirable when greater accuracy is involved and undesirable when error is
involved. These ideas have implications aside from questions literally
involving the law's formulation. If one wants the law to be a more precise
guide to behavior, individuals need the relevant knowledge. One way to
disseminate it is through rules, which state the consequences that attach
to various behavior. Another way to disseminate information to guide
52Even this exception has a caveat: if errorsunderstandardsare likely, individualshave
an incentiveex ante to expend resourcesto predictthem. To the extent individualsundertake such expenditures,behaviorwill be littlebetterunderstandards,while more(wasteful)
expenditureson ex ante advice will be made.
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behavioris throughthe outcomes of adjudication.Obviously, one benefit
of more accurate outcomes is that individuals in the future will have
betterguidance concerningtheir behavior.53
But adjudicationtends to be a costly and ineffective way to collect and
disseminateinformation.Often more will be spent adjudicatinga single
case than would be requiredto fund a substantialempirical study of a
mass of cases. Moreover, if a case settles, typicallyfew individualslearn
of the informationproduced through the litigation. Even if there is a
verdict, it is extremely difficultto interpreta black-box pronouncement
by a jury, without statementsof reasons, weight given to factors, or basic
evidentiaryfindings.54
Thus, while adjudicationdoes, at substantialcost, provide some useful
information,governments should consider alternatives that involve directly gatheringand disseminatinginformation.55For example, if one is
concerned about the waste-disposal behavior of dry-cleaningestablishments or auto repairshops, study of appropriatemethods of disposal and
costs of inappropriatemethods, followed by distributionof the results,
may be an importantaccompanimentto substantive law regulatingthe
activity. (Of course, such investigationwould simultaneouslyprovidethe
informationneeded to give appropriatecontent to the legal commands.)
Even if one chose to enforce complianceusing a conventionaltort regime,
there would exist the advantage that, when adjudicatorsset damages
equal to actual harm, individualswould be more likely to know actual
harmat the time they decide how to act. (In addition, adjudicatorsmay
find that they could assess harm more accurately and more cheaply if
such an investigationhad been undertaken.)
In contrast, the legal system may function more effectively if its errors
and idiosyncrasies are less predictable. Randomlyassigningjudges and
makingit difficultto learn how juries actually reach decisions interfere
with prediction.56Limitingappellatereview of fact-finding,usuallyjusti53This subsectionconsidersonly the effect of predictabilityon ex ante behavior,not on
settlement.
54See JamesF. Blumstein,RandallR. Bovbjerg,& FrankA. Sloan, BeyondTortReform:
DevelopingBetter Tools for Assessing Damages for PersonalInjury, 8 Yale J. Reg. 171
(1991)(exploringthe problemand advocatingsolutions);RandallR. Bovbjerg,FrankA.
Sloan, & JamesF. Blumstein,ValuingLife and Limbin Tort:Scheduling"Painand Suffering," 83 Nw. U. L. Rev. 908 (1989).
55 See note 28 supra.

56Predictionof jury behavioris impededby using general verdicts ratherthan detailed
special questions and by limitinglawyers' abilities to interviewjurors afterward.See, for
example,Tannerv. United States, 483 U.S. 107 (1987)(FederalRule of Evidence 606(b),
which prohibitsjuror testimony about deliberationsto impeacha verdict, appliedto testimony aboutjurors' alcohol and drug use duringtrial). In addition,jury outcomes are not
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fled on unrelated grounds, also has the effect of limiting the knowledge
base of legal experts and individuals who contemplate activity in the
future. Of course, all such limits also disguise what may be important
information reflecting the (at least roughly) accurate findings of adjudication.57
3.

Inquiries about Ex Ante Knowledge versus Ex Post Consequences

There are two important differences between inquiring into an actor's
ex ante knowledge and inquiring into what is known ex post, including
the actual consequences of her acts. First, different inquiries may be
appropriate as a matter of principle. For example, ex ante knowledgewhat individuals actually knew or should have known-may be most
relevant for incentives58 while ex post consequences may be most relevant for determining appropriate compensation of risk-averse plaintiffs.59
Second, different inquiries may involve different costs. In some cases,
ex post consequences will be obvious, but ex ante knowledge (actual or
what an actor should have known) may be extremely difficult to determine. In others, ex ante knowledge may be straightforward while there
is substantial dispute concerning what actually happened. (When an individual commits an act that is readily classified and has a known distribution of consequences, ex ante knowledge may be apparent; yet whether
a particular harm was caused by an act or how extensive the harm was
to a particular victim may be quite difficult to ascertain.)
Such considerations have an important bearing on accuracy in adjudication. For example, it is often the case that individuals can know at most
the probability distribution of consequences of their acts. (The effect of
a form of air pollution may be reasonably well known statistically, although it is impossible to predict whether particular molecules that are
emitted will ever enter anyone's lungs and what damage they will cause
that otherwise would not have occurred.) At the same time, greater accuofficiallyreported,makingit difficultto matchoutcomesto case characteristics.Of course,
commercialservices and grapevinescommunicatesuch information,althoughratherimperfectly. (Each decision is noisy and involves many factors; generalizingacross a broad
sampleof such decisions will thus be difficult,particularlywith informalnetworksin which
communicationsare incompleteand perhapspurposelybiased to reflect positively on the
lawyertellingthe story.)
57Intentionallydesigningthe legal system to make it more difficultfor individualsto
understandhow it operatesraises questionsof legitimacyandaccountabilitythatgo beyond
the scope of this article, althoughsome such issues are noted in Section VC.
58 See Steven Shavell, Liabilityand the Incentiveto ObtainInformationabout Risk, 21
J. Legal Stud. 259 (1992).
59 See Subsection A3 supra.
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racy ex post may be extremely expensive. (Determining whether a plaintiff was actually exposed to a defendant's emissions and, if so, the extent
to which his illness can be attributed to such exposure may be very costly
and unavoidably uncertain.)
In such instances, not only would accuracy be costly, but it would be
of no value. Evidence of the harm the defendant caused the plaintiff
would be only a fragment of the data concerning the defendant's expected
harm. Of course, if the defendant will be held to account accurately for
all harm caused, the defendant's expected liability will equal the expected
harm, as well as it can be ascertained ex ante. But basing liability on
averages (or substituting fines or taxes on emissions, with payments equal
to expected harm, for tort liability) would induce the same behavior.
Accurate information about ex post consequences is useful in two types
of settings. One, the focus of Section A, is when an individual knows (or
might be induced to learn) ex ante the actual harm her act will cause. If
precise prediction is possible for particular acts, behavior will be better
if damages reflect actual harm rather than average harm for a class.
Accurate information about ex post consequences is also valuable
when an adjudicator has poor information on average harm (in particular,
worse information than the actor). Suppose, for example, that there are
two groups of actors: the first type causes, on average, a low level of
harm (5), and the second type causes, on average, a high level of harm
(15).60One option would be to provide liability equal to average harm for
both types taken together (10). But then the first type will be overdeterred
and the second underdeterred. Another option is to consider average
harm, determining averages for each type (so liability is higher for the
second type-15 rather than the two groups' average of 10). Suppose,
however, that this is impossible (or too costly). A third option is to award
damages equal to actual harm. This option might be best, even though
individuals of both types could not predict actual harm. The reason is
that, under this rule, the first type of individual-who causes, on average,
a low level of harm (5)-has a low expected liability (5) and the second
a high expected liability (15). It is, of course, possible that in a particular
case the low-harm-causing type would pay a high award, reflecting an
atypically high level of harm, and the high-harm-causing type would pay
a low award, but on average this would not be true. Even though the
harm in the particular case is only a single data point on individuals'

60A similarargumentwould apply if actors faced the same options but one dimension
of theiractions affectedthe expected level of harm.(For example,greatercare may reduce
the expected harmcaused by the activity, as modeledin Spier, supranote 15.)
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types, it is an unbiased estimate, so using it would lead, ex ante, to
appropriate behavior.61
The conclusion of Section A must, therefore, be qualified: there are
instances in which accurate assessments that cannot be anticipated will
be useful. Note, however, that the qualification is modest. For, while
individuals cannot predict the actual accurate assessments, they are assumed to be able to predict the distribution of such assessments. Moreover, in this instance the argument depended on the fact that, with accurate assessments, different types of individuals would know that their
expected damage payments would, accordingly, differ. If individuals did
not know whether they were the type that causes higher or lower harm
on average, there would be no value derived from the court determining
actual damages ex post rather than relying on the average for all such
individuals.
4.

Scheduling Sanctions

a. Personal Injuries. A conscious decision to reduce accuracy by setting damages equal to average harm rather than particular harm is reflected in proposals to provide a damage schedule for personal injuries.62
Workers' compensation schemes use such an approach to some extent.63
But scheduling of damages is not generally employed in the tort context.
It is useful to compare other, similar settings in which schedules are
used. First-party insurance is a good example. Policies often provide
particular payments for loss of limb, rather than indicating that, in the
event of injury, an inquiry will be made to determine actual losses. Presumably, if more precise compensation were thought to be worth the
61 Damages equal to actual harm will not be the best estimate one could make of an
injurer'sexpected harm. To illustrate,if low types cause an average harmof 5 and high
types an averageof 15, and actual harmin a given case were 20, 20 could hardlybe the
best estimate of the defendant'sexpected harm. An adjudicatorcould set damagesequal
to the best estimateof the defendant'sexpected harm(usingBayes' rule)ratherthansetting
damagesequal to actual harm. Expected liabilitywould be the same whichevermethodis
used. As suggestedby the analysis in SubsectionA3, this alternativewould be preferable
if defendantswere risk-averse(because there would be less variancein damageawards)
but inferiorif plaintiffswere risk-averse(because compensationwould be less accurate).
62See, for example, 2 AmericanLaw Institute, EnterpriseResponsibilityfor Personal
Injury 217-27 (1991); Bovbjerg, Sloan, & Blumstein, supra note 54. Another proposal
involves allowing statisticalclaims profiles to be introducedas evidence or to determine
awardswithoutresortto a trial.See KennethS. Abraham& GlenO. Robinson,Aggregative
Valuationof Mass Tort Claims, 53 L. & Contemp.Probs. 137 (1990).
63See Donald T. DeCarlo& MartinMinkowitz,WorkersCompensationInsuranceand
Law Practice82-83 (1989).
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cost of particularized inquiries, policy provisions would differ.64Another
instance is disability insurance, where policies typically provide for a
fixed percentage of one's prior wage for covered disabilities.65
In other first-party insurance contexts, such as homeowners' insurance, there is a mix of scheduling and inexpensive forms of alternative
dispute resolution. Scheduling arises implicitly from advance appraisals
of particular objects, so it is particularized.66 In other instances, or when
property is damaged without losing all its value, a common provision is
for binding arbitration.67 First-party auto insurance for injury by uninsured motorists operates similarly.68
Thus, in a wide range of contexts, particularly including contractual
settings, one observes damage scheduling or the use of very inexpensive
dispute resolution. It is unclear whether these practices should be seen as
demonstrating the superiority of employing less accuracy in conventional
adjudication. On one hand, the questions posed often are the same. On
the other hand, ex ante provision by contractual arrangement offers advantages not available when contracts are silent (rather than providing
for liquidated damages) or in contexts such as accidents in which there
is no prior contractual arrangement.69In addition, the use of alternative
64Healthinsurancepolicies, of course, typicallyreimbursemedicalexpenses, which are
particularized.(Policies also typically omit entirely pain and suffering,most probablybecause it is inefficientfor individualsto insure against such nonpecuniarylosses, see note
34 supra; costs of accurate assessment could be avoided by scheduling.)Life insurance
involvesschedulingof sorts, in thatan insurancepolicy will providefor a specifiedpayment.
But in such instances, as well as with provisionsprovidinga specifiedamountfor loss of
limb, the amountis contractedfor in advanceby the insuredparty, so it is likely to reflect
some particularsof that individual'scircumstances.(Nonetheless, there will remainvariations that are not taken into account.)
65As discussedpreviously(see note 64 supra),to some extentthis reflectsthatindividuals
choose the level in advance by contract, to suit their particularsituation. But disability
coverage tends to be ratherstandardized(often purchasedin a group plan throughone's
employerthat provides the same coverage for all employees who participate),suggesting
thatthe benefitsof more preciselytailoredcompensationare not viewed as worththe costs.
66Nonetheless, the value is usually determinedin an inexpensivemannerin contrastto
disputes over valuation in the context of litigation. This could reflect that precision of
compensationis not that valuable. Alternatively,it may be that, with ex ante valuations,
there is only a small probabilitythat they will ever govern the amountthat must be paid,
and premiumsadjustto reflect expected payments,whereasex post each dollardifference
in the valuationwill translatedirectlyinto a differencein payment.
67See, for example, Thomas W. Mallin & Michael E. Bragg, eds., Annotationsto the
HomeownersPolicy 145-46 (2d ed. 1990).
68See, for example, 3 Irvin E. Schermer, AutomobileLiability Insurance33-8 to -10
(2d ed., revised 1993).
69Even with accidents, insurancecompaniesmightbehave in a mannerleadingto different forms of dispute resolutionto the extent these would be advantageous.For example,
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dispute resolution may not reflect a differing view about the value of
accuracy but, rather, a belief that different procedures can produce as
good or better accuracy at lower cost.70
b. Fines. Fines, as for parking violations, can be formulated in various ways, with different levels of specificity for different settings and
withthe amount stated ex ante or left open to be determined ex post. (In
thelanguage of Subsection 2, they can be more orless complex, and they
may take the form of rules or standards.) Fines often take the form of
simple rules (it is the simplicity that is most relevant for present purposes). Thus, there may be a $10 fine for a parking meter violation,
regardless of whether one was illegally parked for ten minutes or ten
hours, or there may be a $15 fine for double-parking, regardless of
whether there was no traffic or one caused gridlock for an hour. There
are some gradations: blocking an intersection and parking in a taxi space
maybe treated differently.71 While further gradation of fines would probably be useful (as the above examples suggest),72 no one would advocate
any careful inquiry into harm done in particular instances. A number of
factors contribute to such a result: the stakes are low, the cost of accuan insurancecompany could state in its policies that, whenever a dispute involved an
opposingparty with the same clause in its policy, a particularform of alternativedispute
resolutionwould be employed, or both sides would operate in a certainmannerin court
litigation.Or insurancecompanies might cooperate informally.(When both parties to a
disputehave the same insurer, there generallyis no litigation;while determiningliability
maynot be very importantin such instances, damageswould still matter,as they would
affect the payment from the insurance company to the victim, who has first-partyinsurance.)
70The schemes may use expertise more effectively and avoid duplicativegatheringof
informationand misleadingpresentationto inexperiencedfact-finders.Relatedly,the desire
of insurancecompaniesto maintaina good reputationmay lead them to provideeffective
disputeresolution.
Debateson alternativedispute resolutionoften addressaccuracy(perhapsindirectly,in
callingit second-classjustice). See, for example, EdwardBrunet,Questioningthe Quality
of AlternateDispute Resolution,62 Tul. L. Rev. 1 (1987). Such debatesusuallyoffer little
analysis or proof concerning actual differences in accuracy. More relevant for present
purposesis thatthey do not indicatewhy or how muchaccuracyis valuablein the particular
context.
71Manyparkingtickets list dozens of offenses, althoughtheremaybe only a few different
fine levels. Thus, rather than to determinethe penalty, the purpose of the categories is
largelyto provideinformationas to the offense-perhaps so the offenderwill know what
the police officerbelieves was done illegally.
72Furthergradationwould not be appropriateif enforcementprobabilitiesalreadyreflect
differencesin expected harm, so that the expected sanctionequals expected harmeven if
sanctionsimposedare not proportionalto expected harm.(Police may use their discretion
in a mannersuch that tickets are more often given for more serious behavior.But during
times when trafficis busy, police may be more heavilyengagedin directingtrafficand thus
have less time to ticket those who double-parknear an intersection.)
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rately measuring harm may be high, and individuals at the time they
parkillegally would know only approximately how much disruption they
would cause.73
Inother regulatory settings, such as the violation of pollution or safety
standards, fines also tend not to be particularized. In these instances,
anotherfactor may contribute to the desirability of such fines: harm may
be probabilistic and not have occurred.74 Alternatively, it may be that it
is extremely difficult to trace particular injuries to particular violations.75
Thus, average expected harm may be far cheaper to ascertain than actual
harm.Moreover, there is little difficulty with regard to diminished incentives because the injurer also is unable to determine actual harm at the
time she decides how to act.76
c. Criminal Sentencing. In the past decade, the federal government
has adopted criminal sentencing guidelines, involving a highly detailed
sanction schedule.77 For present purposes, two features of these guidelines are notable. First, they often involve substantial differentiation
among offenses causing different levels of harm-providing different sentences, for example, for different degrees of offenses against the person
and for different amounts of money involved in crimes such as theft or
fraud.78 In most instances, one suspects that individuals contemplating
such crimes would know at least approximately how severe the resulting
harm would be. (For example, a thief usually knows whether a crime is
likely to involve a few thousand dollars or a few million.) Thus, making
73To illustrate,determiningactualharmmightrequireknowingwho was inconvenienced
andwhat mission was delayed as a result. This inquirywouldbe extremelyexpensive, and
a violatorcould not readily anticipatethe outcome. In contrast, if one double-parksnear
an intersectionduringrush hour, one can anticipatecausing significantdisruption,and it
wouldbe simplefor a police officerto ascertain,at least approximately,the significanceof
the disruption.
74One mightask why there is a fine when there is no harm,ratherthanliabilityfor harm
done if and when harm arises. In addition to the argumentthat follows in the text, an
importantreasonis that injurersmay be judgment-prooffor the largeharmthey mightcause
(butnot for the lower finesfor violationsdetectedin advance).See Steven Shavell,Liability
for Harmversus Regulationof Safety, 13 J. Legal Stud. 357 (1984).
75 See id.

76This is one of the cases noted in Subsection3.
77See United States SentencingCommission,GuidelinesManual(1992).The motivation
for the guidelines involved in significantpart concerns for a more open process and for
uniformity(see id. at 2), suggestingvalues of promotingfairness and avoiding potential
abuses of power (see Subsection VC3 infra) in additionto instrumentalobjectives of the
criminallaw, such as effectivelycombatingcrime.Reducingthe cost of adjudicationwas not
a primaryissue, as the previousdiscretionarysystem did not devote significantresourcesto
determinean appropriatesentence.
78See id. ?? 2A, 2B1.1, 2F1.1.
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sanctions depend on harm is desirable with regard to its effect on behavior.
Second, the guidelines do not usually require expensive adjudication
of the degree of harm. For example, in determining the amount of the
loss for theft and related offenses, the commentary indicates that "[t]he
loss need not be determined with precision, and may be inferred from
any reasonably reliable information available, including the scope of the
operation."79 And facts are not determined at a trial but, rather, using less
formal sentencing procedures.80 Thus, the system operates in a manner
suggesting that approximate accuracy is a reasonable objective, while
great precision is not worth the additional costs involved. An important
exception, however, is that some of the differentiation provided by the
guidelines involves different sentences for formally different crimes
rather than for different degrees of harm from a given type of crime.
Establishing the crime category requires proof beyond a reasonable doubt
at trial or a plea bargain made with the knowledge that the prosecution
would otherwise have had to meet such a standard.81
5.

Market-Share Liability

When it is difficult to determine which of many potential injurers
caused a particular plaintiff's injury, market-share liability has been proposed and adopted in some instances.82 For example, if four manufacturers each sold an identical drug that caused delayed illness in some users,
each manufacturer might be held responsible for the fraction of damages
corresponding to its percentage of sales in the relevant period. Arguments
in favor of such an approach usually combine the difficulty of determining
79Id. ? 2B1.1, commentary,applicationnote 3.
80 See id. ? 6A1. In particular,when a matteris disputed, section 6A1.3 provides for
informationto be submittedin addition to the presentence report, but the commentary
indicates a preference for written submissions of counsel and affidavitswhen possible.
(The commentaryfurtherindicates that sentencingjudges are not restrictedto admissible
informationand that a preponderanceof evidence standardis appropriate,which presumably reduces the prosecution'sneed to offer expensive proof unless the defendantis able
to presentcrediblecontraryinformationon the disputedfactor.)
81 This, of course, raises the questionwhy proof that one has committeda more serious
crimeis subjectto high standardsguaranteedby the Constitutionwhile proofof the degree
of a given offense-which may have as great an effect on the sanction-is not subjectto
such requirements.
82See, for example, Sindell v. Abbott Laboratories,26 Cal. 3d 588, 607 P.2d 924, 163
Cal. Rptr. 132,cert. denied, 449 U.S. 912 (1980);DavidRosenberg,The CausalConnection
in Mass Exposure Cases: A "Public Law" Vision of the Tort System, 97 Harv. L. Rev.
849 (1984).A relatedapproachinvolves the use of statisticalsamplingof cases to determine
damages. See Robert G. Bone, StatisticalAdjudication:Rights, Justice, and Utility in a
Worldof Process Scarcity, 46 Vand. L. Rev. 561 (1993).
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causation,the need to provide incentives for potentialinjurersto behave
properly,and the desire to compensate victims.
Observe that in the context just described, a market-shareapproach

to
may be preferableeven if causationfrom particularmanufacturers
particular injuries could be established. First, establishing causation
would cost more. Second, establishingcausation would not alter the expected liability of each manufacturer,so there is no behavioralgain to
be had from accuracy. Third, it would not affect victim compensationin
the case posed. Moreover, in some importantvariations,victim compensation would be worse from an insurance perspective if individualized
causationwere established. Suppose, for example, that one manufacturer
with 25 percent of the market was bankrupt.Then, under market-share
liability,each victim would receive 75 percent compensation.If, instead,
causationwere accuratelytraced, 75 percent would receive full compensationand 25 percentwould receive nothing.Victims as a class are worse
off because their situationis riskier,while manufacturersare unaffected.83
Thus, even if causation can be established accurately, it may cost more
and produce a less desirable outcome.
There is one obvious and importantcaveat. The above analysis assumes that it is known that the products or processes that may have
caused the injury are fungible.84If this is not known, tracing causation
to particularvictims would be a way of determininghow much harmeach
manufactureractually caused. This argumentparallels that in Subsection 3 concerningthe benefit of determiningactual harmwhen expected
harm caused by an individual or group is not known. Note, however,
that tracing harm in perhaps thousands of particularcases may not be
the best way to gather the relevant information.A statistical study may
be of similaraccuracy and far less costly.85Even if it is less accurate, it
83Accuratelytracingcausation would introduceadditionalsources of uncertainty.For
example,if 50 percentof illness was due to naturalcauses, a market-shareapproach(properly conceived)wouldprovide50 percentcompensationto everyoneratherthan 100percent
compensationto half of those who were ill. Also, accuratetracingin any settingwill impose
some riskon defendants.One's expected liabilityhas less variancewhenone is held responsible for one's marketshare than for the injuryone actually caused (which may be more
or less, even thoughit is, on an expected-valuebasis, precisely equal to one's share).
84 It is also assumedthat the injuriesare caused by the manufacturersratherthan other
sources, which suggests similarqualifications.
85It could not be more accuratethan determiningthe actual cause of harmin each and
every case. Manyerrors,however, will be madeinvestigatingeach case, particularlygiven
the methodsof proof employed in adjudication.(In particular,victims have incentives to
misleadthe fact-finderabout causationsince theircompensationdependson it. If, instead,
they were asked to participatein a statistical study that would determinemanufacturers'
liability, but they were provided a level of compensationthat was independentof the
outcome of the study, the informationobtainedmightbe better.) Particularlywhen illness
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may be sufficiently cheaper to justify its use in place of conventional
tracing of particular injuries.
C.

Parties' Incentives to Present Information in Adjudication

The discussion in Sections A and B largely assumes that the legal system-those who promulgate rules or judges who apply them-is able to
choose the degree of accuracy in adjudication. In adversary adjudication,
however, this choice is made largely through a scheme of indirect controls. Legislators and judges do not determine which witnesses will testify
at trial. Rather, they establish a system in which private litigants present
whatever information they believe will further their cause. The quantity
and type of information a fact-finder ultimately considers is thus a product
of procedural and substantive law and the parties' choices. This section
considers whether parties' incentives to present information tend to be
socially appropriate, excessive, or inadequate.86
This question has an important bearing on the design of the legal system. If parties' incentives tend to be socially appropriate, there would
be no need to worry greatly about too much or too little accuracy. One
could leave it to the litigants, who would produce the correct level.87 If
has multiplecauses, statisticalevidence may be the only reliableevidence availablein any
event. Relatedly, in statistical studies with large samples, a fairly high error rate in each
observationmay be unimportantas long as errors in measurementare unbiasedbecause
errors will tend to cancel. Adjudicationof an individuals'right to recover is not usually
conductedunderthe assumptionthat erroris permissiblebecauseit evens out across cases.
See Section C infra.

86As noted in the Introduction,questionsof whethera given system producesaccuracy
at the least cost-for example, whether an adversarysystem is an efficient producerof
information-are beyond the scope of this inquiry.Also, the readershould keep in mind
that the present analysis concerns incentives to present factual informationratherthan
incentives to develop and present argumentsabout the appropriatecontent of the law.
While many elements of the analysis here are applicablein the lattercontext, there is the
additionalconsiderationthat determinationof the law in a particularcase is a publicgood
to the extent the case serves as a precedent, a factor suggestingthat private incentives
would be insufficient.See also SubsectionB2c supra.
87This is a familiarinvisible-handargument.Note that a generalbelief in the efficient
functioningof marketsdoes not provideany basis for inferringgood resultsin adjudication
(unlessthe form of adjudicationwas itself chosen in the market,as when it is specifiedby
contract).The reason is that virtuallyevery act of a litigant,by design, hurtsthe opponent;
externalitiesare thus a central characteristicof behavior in litigation.This fundamental
differencebetween litigationand other goods and services is often overlooked. See, for
example, Jerry L. Mashaw, BureaucraticJustice: ManagingSocial Security Disability
Claims 80-81 (1983) (arguingthat litigation, unlike dispute resolutionconcerningbenefit
determinations,is largely analogousto other markets, such as that for cars, with respect
to individuals'incentives to incur litigationcosts); JonathanR. Macey, Rule of Law: Not
All Pro Bono WorkHelps the Poor, Wall St. J., Dec. 30, 1992,at A7 ("Whenclients must
pay for legal services, lawyerswill be hiredonly when the benefitsof the lawyers'activities
outweighthe costs.").
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parties' incentives might be incorrect, then one must take this into accountin designingadjudication.Alternatively,one may view the question
of the appropriatedegree of accuracy as involving, at the implementation
phase, the design of a set of procedures so that self-interestedparties
will be induced to produce the right amount of accuracy (at the least
cost).
1. Analysis of Parties' Incentives88
Returnto the scenario from Section A, in which a damageawardmay
be based on the average harm for acts in the class or the actual harm
caused by a particularact. It was assumed that the legal system chose
whether or not more accurate informationwould be used. Now assume
instead that the adjudicatorbegins with informationabout the average
harm;damageswill equal averageharmunless one of the partiespresents
reliableevidence of actual harm, in which case damageswill equal actual
harm.89

When will a plaintiffor defendantoffer evidence of actual harm?For
concreteness, assume that average harm is 150. Furthermore,assume
that, after the accident, each of the parties learns of the actual harmand
can prove it in adjudicationat a cost of 20. Then, whenever actual harm
is less than 130, the defendantwill spend 20 to prove actual harm;whenever actual harm exceeds 170, the plaintiffwill spend 20 to prove harm;
and whenever actual harm is between 130 and 170, neither party will
prove harm, so damages will be 150. (The reasoningis straightforward:
if actual harmwere 125, the defendantwould ratherpay 125 in damages
plus 20 in litigation costs than pay 150 in damages. If actual harm were
175, the plaintiffwould rathercollect this amount, spending20 to prove
it-for a net of 155-than collect damages of 150. If actual harmis near
150, neitherparty gains enough by provingthat actual harmdiffers from
150to justify the cost of 20.)
The remainderof the analysis in this subsectionexplainswhy the incentives just describedare not generallysocially appropriate.The discussion
first considers the case in which individuals are uninformedof actual
harmex ante, then the case in which they are informed,and finally concludes with remarkson some of the simplifyingassumptionsemployed
in the analysis.
88For a formalanalysisof most of the argumentin this subsection,see Kaplow& Shavell,
Accuracyand Damages, supra note 5, at 11-17.
89This descriptionis simplerthan actual adjudicationin that it ignoresthe possibilityof
conflicting,misleading,or unreliableevidence. In some sense, it is an optimisticscenario
for the presentationof information.It assumes that each party is able, with certainty,to
establishthe truthat some cost (borneentirelyby itself).
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a. Whether Incentives to Present Information Are Excessive When Individuals Cannot Anticipate the Actual Level of Harm. When injurers
do not know at the time they act what the actual harm will be, expenditures ex post by plaintiffs and defendants to prove the actual harm are a
pure waste. The analysis in Subsection Ala explained that greater accuracy is of no value because it cannot improve injurers' behavior ex ante.90
Yet, in adjudication, ex post, both injurers and victims will sometimes
find it in their interest to make expenditures establishing actual harm, if
such evidence is admissible.
Two sorts of policies might address this problem. One could adopt a
rule that ignored proof of actual harm.91Alternatively, some sort of tax
on presenting information could be implemented.92 Such a tax would raise
parties' private costs of presenting information without consuming real
resources.93
b. Whether Incentives to Present Information Are Excessive When Individuals Do Anticipate the Actual Level of Harm.94 When injurers
know the actual harm they will cause at the time they act, the prospect
of greater accuracy ex post as a result of parties' incentives in litigation
will improve behavior. The question is whether the value of the improvement is sufficient to justify the ex post cost. In addition, there is the
possibility that there may be valuable but unrealized improvements in
behavior because parties, ex post, would not have a sufficient incentive
to present information leading to accurate results.
The analysis, which is substantially more complicated than for the pre-

90 There mightbe a benefitof accuracywith regardto guidingfutureactors' behaviorif
the outcome of an accurate adjudicationis effectively disseminated.See SubsectionB2c
supra(indicatingthat often this is unlikely).
91In Subsectionb, where it is assumed that individualsknow actual harmex ante and
thus informationhas some value but private incentives may be excessive, the analogue
wouldbe to ignoreproof of actual harmwhen it differsonly modestlyfrom averageharm.
Rulingthat evidence is inadmissiblebecause it is largelyredundantof other evidence has
this feature. A party may wish to present evidence at a cost of 10 that will affect the
outcomeby an expected amountof 11. Even if the party'sevidence is entirelyreliableand
will not lead to furtherexpendituresby the other side, such evidence may have a cost in
excess of its social value.
92One could imagineoptions such as taxing legal services in litigationor chargingfees
for court time.
93One can contrastlegal rules that make it more difficultto presentinformation.If the
informationis nonetheless presented, more real resources will have been consumed,
whereasa tax transfersmoney withoutwastingresources.
94The effects examinedin this subsectionare of the sort identifiedwith regardto incentives to file suit in Steven Shavell, The Social versus the PrivateIncentiveto BringSuit in
a Costly Legal System, 11 J. Legal Stud. 333 (1982).
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ceding case, is sketched in the margin.95The basic points are as follows.
Initially, it can be demonstratedthat the social benefit from improving
behavior is generally less than the difference between actual harm and
averageharm. In contrast, the privatebenefitfrom provingharmin adjudication equals the difference between actual and average harm, as explained previously. This suggests that, even when individualsare perfectly informedof actual harm at the time they act, litigants' incentives
to present informationabout harm in adjudicationare never inadequate
and are sometimes socially excessive. Indeed, this is the case for defendants.
95Supposethat actualharmis 170ratherthan the averagevalue, 150. If damageswill be
170 rather than 150, how will this affect behavior? For individualswhose benefit from
committingthe act exceeds 170, there will be no effect: they will act regardless. (This
example assumes that harm is certain. If harm has a probabilityof, say, .1, one could
considerindividualswith a benefitof 17 ratherthan 170, 15 ratherthan 150, and so on, and
the analysiswouldbe the same;the maximumbenefitof informationwouldbe the difference
between actual and averageharm, weighted by the probabilityof harm.)The expenditure
of 20 ex post will be a waste with respect to them. For those whose benefitfromcommitting
the act is less than 150, there will be no effect: they will not act in eitherinstance. (There
is no waste, however, because there will never be an occasion ex post to spend the 20 to
prove that harm is 170 rather than 150.) For one with a benefit of 160, the act will be
committedif damagesare 150 but not if they are 170. The social gain from deterringthis
act is 10 (the differencebetween the harmof 170 and the benefitof 160). For one whose
benefitis 151, the social gain from deterrencewill be 19. For one with a benefitof 150.01,
the gain will be 19.99. Thus, 20-the difference between the actual harm and average
harm-is the maximumpossible benefitfrom accuracy. In virtuallyall cases (all but those
where the privatebenefitexactly equals 150 and the individual,indifferentbetween acting
and not acting when damagesare 150, chooses to act), the benefitis less than 20, and in
many (when the benefitexceeds 170), the benefitis zero.
Returnnow to the incentive to present information.It was explainedthat when actual
harmis between 130 and 170, neitherpartywould spend 20 to presentinformation.This is
desirablewith respect to defendants,for informationcosts 20, while 20 is the maximum
possible benefit with regard to behavior when harm is in this range. For plaintiffs,this
result is desirableif the act would be committedin any event (for then there is no benefit
from demonstratingthat actual harm exceeds average harm). But if the act would have
been deterred-for example, if actual harmis 160 and the actor's benefitis 155-it would
be desirablefor harmto be demonstrated,for the prospectof such demonstrationprovides
deterrence,in which case the ex post informationcost of 20 is never borne.
Considernow the situationin which actual harmis just below 130 or just above 170. In
this case, partieswould present information,at a cost of 20. This result usuallywould be
undesirablefor demonstrationby defendants. The reason is that the maximumpossible
benefitof the informationis close to 20, suggestingthat the averagebenefitof information
(whichusuallyis less than 20 and may well be zero) is less than 20. Since the information
costs 20 to present, the incentive often is excessive. For plaintiffs,the above reasoning
applies:the resultis undesirableif behavioris unaffectedbut desirableif thereis deterrence
because then the 20 need never be spent.
Finally, consider situationsin which harmis muchless than 130or muchmore than 170.
Then it is possible that the benefitof establishingactual harmwill, on average, exceed 20
for both plaintiffsand defendants. See also Kaplow & Shavell, Accuracy and Damages,
supra note 5, at 14-17 (formallyanalyzingthe case where the behavioralbenefitinvolves
the actor's level of care). The precedinganalysis assumes that partiesbear theirown legal

342

THE JOURNAL OF LEGAL STUDIES

When plaintiffs have an incentive to demonstrate harm, however, there
is a further consideration: the prospect that they will demonstrate an
above average harm will sometimes deter harmful acts, in which case the
cost of demonstrating harm ex post will not be borne. In such instances,
the improvement in behavior is obtained for free, so the ex post incentive
is not excessive and may be inadequate. Thus, when actors are fully
informed ex ante about the actual harm caused by their acts, plaintiffs'
incentives ex post may be excessive or inadequate, depending on whether
the particular act would in fact be deterred by the expectation that actual
harm would be established in adjudication.
c. Comments on Simplifying Assumptions. The.preceding discussion
indicates that defendants' incentives to present information are systematically excessive, while plaintiffs' are excessive when actors do not know
actual harm when they act and indeterminate when actors are informed
when they act. The analysis oversimplifies in many respects. First, it
ignores risk aversion. As noted in Subsection A3, when plaintiffs are
risk-averse, accuracy may be more valuable than otherwise and, when
defendants are risk-averse, accuracy may be less valuable. Thus, for
example, if plaintiff risk aversion were a significant problem (because
plaintiffs were very risk-averse and could not obtain insurance), accuracy
would be more valuable, so what appeared to be an excessive incentive
to present information in adjudication may not be so excessive.96
Another simplification is that the possibility of settlement is ignored.
When settlement is possible, accuracy may be less costly. In the extreme
case in which settlement was certain before any legal costs were incurred
and settlement reflected actual harm rather than average harm, accuracy
would be free. Thus, if accuracy has any positive value, it would be
desirable. More realistically, settlement often occurs after substantial expenditures, the magnitude of which is related to the level of accuracy.97
costs. If plaintiffs' costs were borne by defendants, as would be efficient in this scenario
with regard to effects on injurers' ex ante behavior, plaintiffs' incentives to demonstrate
harm would unambiguously be excessive.
96 When individuals are uninformed of actual harm ex ante, the ex post incentive is still
socially excessive. Because there is no benefit with regard to improving behavior, the only
possible benefit would be enhanced accuracy in compensation. But since parties are willing
to spend up to a dollar for each dollar change in the outcome, expenditures would be
excessive even if plaintiffs were risk-averse. (Even a risk-averse individual would not be
willing to spend up to a dollar to improve the precision of his insurance coverage by a
dollar.) See Subsection IVA2 infra.
97 For an analysis of how legal complexity (similar to greater accuracy; see Subsection
B2a supra) affects the likelihood of settlement when there is asymmetric information concerning actual harm, see Spier, supra note 15. Also note that accuracy, by making trial
more expensive, may make settlement more likely, which could reduce litigation costs.
That settlement is ignored in Sections A and B is of little consequence, for the analysis
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For example, if particular aspects of the plaintiff's circumstances are
relevant in establishing damages, then investigation, taking of depositions, and consultation of experts may have occurred before settlement
is reached. It is even possible that costs in proving actual harm could be
greater than suggested in the above example because, even if costs are
lower in each case, they may be incurred more often when bargaining
over settlement amounts is taken into account.98
In conclusion, whether private parties' incentives to provide information in adjudication are socially appropriate is a complex question. When
injurers are uninformed about actual harm ex ante, the ex post incentive
is clearly excessive; when injurers are perfectly informed, the incentive
may well be excessive, although not always, in the simple case, while
settlement and other values of accuracy further complicate the calculus.99
This subsection also employed other simplifying assumptions, such as
that parties who spend resources to prove actual harm do so only when
what they are proving is the truth and that they will be successful in
proving the truth. Overall, it seems quite clear that there is no strong basis
for assuming that parties' incentives generally tend to be appropriate.1??

theresimplyassumedthatgreateraccuracyinvolves some addedcost. As longas settlement
does not always occur (and the frequencyis not greatlyaffectedby accuracy)or involves
some added cost when adjudicationis more accurate, the analysis would be qualitatively
the same. (As notedin the Introduction,if accuracyreducedcosts overall,one couldusually
concludethat it was desirablewithoutbotheringto analyze its benefits.)
98For example, if a plaintiffhas injuriesthat are above average,this may not be known
to the defendant,who then would not be willingto settle for a high amount.Thus, there
must be enough gatheringand exchange of informationfor the defendantto believe that
the plaintiff'slikelyrecoveryis highin orderfor the plaintiffto obtaina generoussettlement.
With such asymmetricinformation,there may tend to be an unravelingphenomenonto
some extent. See Bruce L. Hay, Civil Discovery: Its Effects and OptimalScope, in this
issue; Steven Shavell, Sharingof Informationpriorto Settlementor Litigation,20 RAND
J. Econ. 183 (1989). Plaintiffswith above averageharmwill prove this to defendants.This
leads defendantsto revise downwardtheir estimate of the averageharmof plaintiffswho
remainsilent. Then, of this group, those with greaterharmwill have an incentiveto prove
their actual damages, and so on. Thus, it is possible that the cost of establishingharm
wouldbe incurredin most cases, even cases involvingactualharmclose to or below average
harm:costs may not be incurredat trial, but costs would be incurredbefore trial, in the
process of bargainingover settlementamounts.
9"If parties were uninformedex ante, but could make expendituresto learn more, the
analysiswouldinvolve aspects of both cases, as well as additionalcomplicationsconcerning
ex ante decisions to acquireinformation.
100See note 87 supra (no reason to suppose that the invisible hand produces efficient
expenditureson litigationbecause litigationinvolves imposingcosts on opposingparties).
Note that the social value of accuracy will vary greatly by context, while the ex post
incentives to present informationtend to be similarand largelyindependentof the social
value of accuracy.
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2.

Applications

Growing concern with the cost of litigation has led to reform proposals
designed to reduce costs.l?l Some reforms are designed to reduce the
presentation of information, such as limits on the amount of discovery
or the numbers of expert witnesses.102 In addition, judges often exert
informal, but powerful, pressure on parties to act in ways that reduce
costs of disputes.103The analysis here provides a framework for evaluating such proposals and actions.
To the extent that incentives to present information in litigation are
more often excessive than inadequate, the analysis also casts doubt on
the wisdom of rules that require parties to present more information than
they would present on their own. Some evidence rules-those excluding
hearsay,104requiring "best evidence,"105 demanding that foundations or
chain of custody be established106-force parties to present more accurate
but more expensive information than they would choose. Production burdens of proof operate similarly. There may be justifications for many
such rules because they may reduce costs if they dispose of cases or
eliminate channels of proof.107There also may be concerns about jury
error.108Nonetheless, it is interesting that some components of the legal
101While there is much noise about the problemof excessive litigationcosts, there is
little analysis indicatinghow we know that the costs are excessive, rather than simply
higherthan we would "like." (Presumably,we would like them to be zero.) In particular,
the social purposes of litigation usually remain unstated. It is not possible to analyze
whetherexpendituresare excessive when there is no benchmarkfor evaluation.
102See, for example, JudicialConference,StandingCommitteeon Rules of Practiceand
Procedure,Proposed Amendmentsto the Federal Rules of Civil Procedureand Forms,
Rule 16(c)(15)(April 1993:effective December 1993)(authorizingpretrialorders limiting
time allowedfor presentationat trial);id. Rule 30(a)(2)(A)(limitingnumberof depositions
that may be taken withoutleave of court);id. Rule 33(a)(limitinginterrogatoriesavailable
withoutleave of court); Wall St. J., June 30, 1992, at B7 (reformof discovery and limits
on expert witnesses adoptedin Arizona).
103At the same time, they regularlyfail to rule on motions in a timely fashion, leading
partiesto spend on discovery vast sums that turn out to be wasted even from a private
point of view.
104Fed. R. Evid. 802.
105Fed. R. Evid. 1002.
106An example is the business records exception to the hearsay rule, Fed. R. Evid.

803(6), althoughit should be noted that the requirementsare much more lenient than at
commonlaw. See Advisory Comm. Notes, Fed. R. Evid. 803(6).
107Productionburdens allow more frequent summarydispositionof cases. A hearsay
rule may reducecosts if, for example, the declarantis unavailable(assumingthat the party
is not therebyinducedto offer additional,more costly evidence instead).
108This concern may explain the hearsay rules-particularly outside the criminalcontext-although plausibleviews of jury errorprovidea weak foundation,and one inconsistent with the manyareasin whichjurorsare trusted.See Note, The TheoreticalFoundation
of the HearsayRules, 93 Harv. L. Rev. 1786(1980).
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system operate to push parties to present more information,while others
even thoughit is plausionly occasionally ignore relevant information,'09
ble in many contexts that private parties' incentives to present information are excessive ratherthan inadequate.
III.

OFLIABILITY
ACCURACY
IN THEDETERMINATION

In this part, attention shifts from accuracy in assessing damages to
accuracyin determiningliability. As noted in the Introduction,errorsin
adjudicationwith regard to liability are of two types: failing to impose
liabilityon those who violate legal commands (false negatives), and imposing liability on those who did not violate legal commands(false positives). For convenience, those who violate the law are referredto as the
"guilty" and those who do not as the "innocent," and the languageof
"sanctions" and "penalties" will be employed, even though most of the
analysis is applicableto civil and criminaldisputes (as well as violations
Mistakesin determiningliabilitycan
of rules internalto organizations).11?
arise in many ways. There may be uncertaintyconcerningthe identity of
the person who committed an act, whether an act was committed,
whetheran act in fact caused the victim's injury, or whether an act was
justified in some mannerrecognized by the law.
The analysis in Section A emphasizes the relationshipbetween efforts
to enhance accuracy and other aspects of enforcement,notably the general level of enforcementeffort (audit or investigationrates, intensity of
police patrols, rate of private suits) and the level of sanctions. Thus, the
analysis will emphasize trade-offs among various enforcement instruments. In addition, the discussion will focus on the costs of imposing
sanctions, which received only brief attention in Part II.111Section B
addressesthe relationshipbetween settingthe burdenof proof and choos109Notable instances involve excluding evidence on account of prejudicialeffects (see
Fed. R. Evid. 403) or because of purposes unrelatedto accuracy or cost (as with the
constitutionalexclusionaryrules; see note 138infra),ratherthanout of a concernfor cost.
110SubsectionC1 explainshow even portionsof the analysisthat seem uniquelyapplicable to the criminalcontext have importantimplicationsin the civil context or thatof private
disputeresolution.
111In particular,SubsectionIIA3 discussed risk aversion. Imposingrisk is an important
social cost of sanctions, distinguishedfrom the aspect of monetarysanctionsthat merely
involves transferringfunds between individualsor from individualsto the government.
Part II devoted less attention to sanction costs in part because they are less directly
affectedby policies concerningaccuracyin the context of assessing damages.Settingsanctions equal to average harmfor a class ratherthan equal to actual harmfor each act in a
class involves, as a first approximation,imposingthe same amountof sanctionsin total.
(The approximationis not precise because behaviormay differunderthe two approaches,
which may affect total sanctions. In addition, when sanctions are costly, it is no longer
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ing a level of accuracy. Applications of the analysis are presented in
Section C. Section D examines issues involving the extent to which individuals are informed about the law and their incentives to present information in adjudication.
A.

Accuracy, Enforcement Effort, and Sanctions112

Consider a scenario in which individuals decide whether to commit an
act that causes a known level of harm. (Such an act might be a crime,
tort, breach of contract, violation of a disclosure obligation, or whatever.)
It is assumed that individuals commit acts when their benefit from so
doing exceeds the expected sanction cost.113
The legal system provides a sanction for such acts. (The sanction may
be a fine, imprisonment, or damages paid to the victim.) For present
purposes, the level of the sanction is not taken as given but is viewed as
involving a choice in designing the system.114Raising the sanction reduces

optimalto set expected sanctionsequal to expected harm,which wouldfurthercomplicate
the analysis. See, for example, A. MitchellPolinsky & Steven Shavell, The OptimalUse
of Fines and Imprisonment,24 J. Pub. Econ. 89 (1984).) Thus, that sanctions are costly
need not be relevantto the choice. Risk aversionis an exceptionbecause risk dependsnot
only on the aggregateamountof sanctions imposedbut, for defendants,on their variance
and, for plaintiffs,on the extent to which they reflect actual harm. (In contrast, costs of
imprisonment,as a first approximation,depend on the total amountof imprisonment:two
five-yeartermsand one ten-yeartermresult in aboutthe same costs of maintainingprisons
and involve the same total deprivationof liberty. Restatedformally,costs of nonmonetary
criminalsanctionsmay be approximatelylinear.)
112Most of the analysisin this section is demonstratedin a formalmodelin Louis Kaplow
& Steven Shavell, Accuracyin the Determinationof Liability,37 J. Law & Econ. (in press,
April 1994).The most relevantprioreconomic literatureconcerns incentives in principalagentrelationships;some of that literaturediscusses the value of informationin monitoring.
See SanfordJ. Grossman& Oliver D. Hart, An Analysis of the Principal-AgentProblem,
51 Econometrica7, 35-38 (1983);Bengt Holmstrom,MoralHazardand Observability,10
Bell J. Econ. 74, 81-88 (1979);Steven Shavell, Risk Sharingand Incentivesin the Principal
and Agent Relationship,10 Bell J. Econ. 55, 64-65 (1979).
113Both elements of this statement may be interpretedbroadly. Their benefit may be
definednet of any aversiontowardviolatingthe law for its own sake (thatis, withoutregard
to the risk of sanctions).The expected sanctioncost in some instanceswill refernot to the
cost of some expected sanction(the mean)but ratherto whatevercost one associates with
the possibilityof sanctions(thusallowingfor the possibilityof riskaversion).The discussion
will proceedon the assumptionthat individuals'benefitsvary, so that, for any given legal
regime,some individualswill be deterredand others will act. Also, the languageis that of
actingor not acting, but the decision may be taken to includehow one acts (so that acting
may be actingwithouttakingprecautionsand not actingmay be not actingas dangerously,
by takingprecautions);relatedly, "innocent" individualsmay be individualswho acted in
a less harmfulmannerratherthan in a harmlessmanner.
114In the civil context, the level of damages is affected by various rules determining
which elements of harmare compensable(consequentialdamages,pain and suffering)and
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the number of individuals who will commit the act (assuming other aspects of the system remain unchanged). This section considers the case
in which sanctions are socially costless (as with fines or civil damages,
that are mere transfers if individuals are not risk-averse) and the case in
which sanctions are socially costly (as with imprisonment, or monetary
sanctions when individuals are risk-averse).
The legal system also involves a level of enforcement. Thus, for tax
compliance, there is an audit rate; for reported crimes, an investigation
rate; for traffic violations, a density of police on patrol; for civil disputes,
a set of rules affecting the likelihood that a victim will sue. Increasing
enforcement effort deters more individuals. Such increased effort is
costly.115

Finally, designing the legal system entails choosing a level of accuracy.
The greater the level of accuracy, the fewer innocent individuals are
sanctioned and the more guilty are sanctioned. One can view enforcement
effort as determining the number of individuals who are detected and
sanctioned, while accuracy indicates the fraction of those sanctioned who
are guilty.116For example, one can choose the number of audits and the
care with which each is conducted. Or one may determine how many
thefts to attempt to solve and how carefully to adjudicate the guilt of
each suspect. Greater accuracy is assumed to be costly.
This section will analyze three ways in which accuracy in the determination of liability may be valuable. First, greater accuracy is a means of
achieving deterrence,~17 in addition to raising sanctions or enforcement

whetherdamagessimply equal harmor may differ (as with damagemultipliers,statutory
minimumdamages,punitivedamages).In privatearrangements,sanctionsmay be specified
by contract(liquidateddamages),determinedby an arbitrator,or left to the defaultrules
providedby the formallegal system.
115A qualificationis that raisingenforcementrates in some contexts may reduceenforcement expenditureson account of the increase in deterrence.For example, if a sufficiently
highpercentageof cases were pursuedvigorously,few individualswould continueto commit such acts. (In contrast, posting more officers along a highway may reduce speeding,
but that reductionwill not in turnreducethe numberof officerswho mustbe posted.) Most
of the discussion to follow, however, will consider differentcombinationsof techniques
that achieve a given level of deterrence.
116Accuracy and enforcementeffort are not inherentlyseparable.For example, hiring
betterdetectives may resultin more suspects beingdetected, with a higherfractionof those
detected being trulyguilty. Nonetheless, it is useful in thinkingabout the problemto view
each aspect separately.
117"Deterrence"will often be used as a synonymfor controllingbehavior.Althoughthe
term is more familiarin the criminalcontext, where for most crimes it would be ideal to
deter all harmfulacts (if this could be done at no cost), the term can be appliedto typical
cases in the civil context. For example, increasingdeterrencefor an activity subjectto tort
law (that is often desirablewhen conducted properly,but not always, at least when con-
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effort. Second, when deterrence is achieved through enhanced accuracy
rather than by using alternatives, sanctions are imposed less often, which
is a benefit to the extent that sanctions are socially costly. Third, increasing accuracy may increase the precision with which behavior is controlled.
1. Accuracy and Deterrence
Accuracy is relevant in controlling behavior because increasing accuracy, like increasing the level of sanctions or enforcement effort, is a
method of increasing deterrence.1l8 The reasoning involves two components.1l9 First, greater accuracy-holding sanctions and enforcement efthe likelihood that the guilty are sanctioned
fort constant-increases
rather than mistakenly exonerated. Thus, individuals contemplating
whether to act expect the likelihood of sanctions to be higher if they
commit the harmful act. (The likelihood is the product of the probability
that they will be detected and the probability that they will be sanctioned
given detection. Increasing enforcement effort raises the first factor and
increasing accuracy raises the second factor.) Second, greater accuracy
reduces the likelihood that the truly innocent are sanctioned. This makes
a decision not to commit the act look more attractive. Both factorsmaking harmful acts less attractive and harmless behavior more attractive-increase deterrence.120
It might be objected that many sources of enhanced accuracy do not

ducted improperly)simply means increasing the expected liability associated with that
activity.
118Priorliteraturehas emphasizedhow the presenceof legal errormay affect deterrence
and, in some instances, how adjustingsanctionsmay be an appropriateresponse. See, for
example, Isaac Ehrlich,The OptimumEnforcementof Laws and the Conceptof Justice:
A PositiveAnalysis,2 Int'l Rev. L. & Econ. 3, 16-18 (1982);I. P. L. Png,OptimalSubsidies
and Damages in the Presence of JudicialError, 6 Int'l Rev. L. & Econ. 101 (1986);A.
MitchellPolinsky& Steven Shavell, Legal Error,Litigation,and the Incentiveto Obey the
Law, 5 J. L. Econ. & Org.99 (1989);RichardA. Posner, An EconomicApproachto Legal
Procedureand JudicialAdministration,2 J. Legal Stud. 399, 402-10 (1973).Such literature
has not, however, consideredthe level of accuracyas an instrumentof enforcementpolicy
and, thus, has not consideredthe value of accuracyin determiningliability.
119Accuracymay also influenceindividuals'effortsto evade sanctions.Such effortsmay
be reducedif greateraccuracyrendersthem ineffectiveor increasedby inducingshifts to
more costly techniquesthat tend to be successful in spite of more accurateprocedures.
120If the likelihoodof mistakenlysanctioningthe innocentis small,as one often suspects
is the case, this second factor would be much less importantthan the first. Sometimes,
however, it may be important.Many areas of the law are ambiguousor difficultto apply
withouta significantrisk of error(such as some tax rules). Then, individualsmightreason
that committingan act is beneficialin significantpart because they are fairly likely to be
sanctionedeven if they do not committhe act. Moreover,which situationprevailsdepends
on how the burdenof proof is set. See SubsectionB2a infra.
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reduce both the likelihood of mistakenly exoneratingthe guilty and of
mistakenlysanctioning the innocent. In fact, some-such as providing
free defense counsel to indigent criminaldefendants-may increase one
type of error (mistaken acquittals) while reducing the other (mistaken
convictions). As Section B will emphasize, however, such an argument
involves changingboth accuracy and (implicitly)the burdenof proof. If
the de facto burden of proof is held constant (in a manner to be explained),increasedaccuracywill by definitionresult in reductionsin both
types of error.
Havingdescribedhow accuracy, enforcementeffort, and sanctions affect deterrence, it is now possible to explore what combinationof these
three aspects of enforcement policy should be selected.l2:The simplest
answer, reflectingthe economic perspective of this article, is to choose
the combinationthat minimizes costs. The remainderof this subsection
examinesfactors relevant in determiningthe appropriatecombination.
a. Sanctions and EnforcementEffort. First, consider sanctions and
their relationshipwith enforcement effort. If sanctions are costless (as
when they involve mere monetary transfers and individuals are riskneutral),there is a benefit in employing them to the maximumfeasible
extent. If the sanction were less than its maximumfeasible level, it could
be raised, thereby increasing deterrence at no cost. Then, one could
reduceenforcementeffort by just the amountthat restores deterrenceto
its priorlevel. The combinationof these two changes has the result that
the control of behavior remains unaffected but enforcement costs are
reduced.122Therefore, as long as the sanction is less than its highest
possible level, the enforcementpolicy is not optimal.
121The emphasisin this part is on achievinga specifiedlevel of deterrencein the most
appropriatemanner.There is, of course, the separatequestionof how much deterrenceis
optimal.(It is separatebecause, whatever level is optimal, it is best to achieve it in the
most efficientmanner.)Whenenforcementis costly, the answeris complicated.The simple
maximthat expected sanctionsshouldequal expected harm,so that acts will be committed
if andonly if theirbenefitsexceed theircosts, does not holdwhen thereis a cost of obtaining
that result. See, for example, Polinsky & Shavell, supra note 111. Moreover,the cost of
achievingan additionalincrementto deterrencewill dependon how it is achieved-that is,
by what combinationof increased sanctions, enforcementeffort, and accuracy.Thus, the
questionof optimaldeterrenceis hardlyindependentfrom the presentanalysisbut, rather,
will dependin part on its outcome.
122This argumentderives from the reasoningin GaryS. Becker, Crimeand Punishment:
An EconomicApproach,76 J. Pol. Econ. 169(1968).Ehrlichpresentsa modelin which he
arguesthat higherenforcementwith a lower sanctionmay be optimal. See Ehrlich,supra
note 118, at 16-18. But he simply assumes that raisingenforcementeffort does not result
in an increasein erroneousconvictions.(In addition,his objectivefunctionandassumptions
aboutbehaviorare ad hoc-for example, expected sanctionsdo not determinebehaviorin
any direct way--and there are some errorsin his derivations-terms omittedfrom derivatives and a failureto optimizeone of the choice variables.)
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The problem of inaccuracy does not fundamentally alter this argument.
Increasing sanctions will have less effect on deterrence when there is
error because some portion of the increase will fall on the innocent rather
than the guilty. But the logic suggesting that it is better to raise sanctions
and reduce enforcement effort to save costs still holds.
The literature on the economics of law enforcement has developed
numerous qualifications to this result, most of which have similar relevance when one allows for the possibility of error and expenditures to
reduce it.123Of particular importance is the effect of costly sanctions on
the analysis, considered in Subsection 2.
Finally, note that, for a given level of accuracy, raising sanctions and
reducing enforcement effort need not involve any change in the total
extent to which errors are made in imposing sanctions. Thus, for the
innocent, mistakenly imposed sanctions will be larger, but they will be
imposed less often. These effects tend to be offsetting. (When individuals
are risk-neutral, they are precisely offsetting.)124
b. Accuracy and Enforcement Effort. Second, consider the appropriate mix of enforcement effort and accuracy. One suspects that attempts to increase each are subject to diminishing returns. For enforcement effort, returns tend to diminish because the best enforcement
opportunities are pursued first.125Similar logic holds for accuracy. One
might adopt breathalyzers before blood tests if the former achieve most
123These includedifferencesin individuals'wealth(andthus in the highestfineor damage
awardthey can pay), see A. MitchellPolinsky& Steven Shavell, A Note on OptimalFines
When Wealth Varies among Individuals,81 Am. Econ. Rev. 618 (1991);risk aversion,
discussedin Subsection2, see A. MitchellPolinsky& Steven Shavell,The OptimalTradeoff
betweenthe Probabilityand Magnitudeof Fines, 69 Am. Econ. Rev. 880 (1979)(hereinafter
Risk Aversion);limits on the abilityto adjustenforcementeffortbecause effort may affect
the probabilityof detection for differenttypes of acts, see Steven Shavell, Specificversus
GeneralEnforcementof Law, 99 J. Pol. Econ. 1088(1991);and individuals'misperceptions
of the probabilityof apprehension,see Lucian Arye Bebchuk& Louis Kaplow, Optimal
SanctionsWhen IndividualsAre ImperfectlyInformedabout the Probabilityof Apprehension, 21 J. Legal Stud. 365 (1992).
124When individualsare risk-averse,the total impositionof sanctions on the innocent
would fall when sanctions are raised and enforcementeffort reduced in an amountthat
keeps deterrenceconstantbecause each incrementto the sanctionhas an increasingmarginaleffect on deterrence.But the utilitycost of the highersanctionto the innocent,which
seems more relevant, would tend to be constant.
125For investigationof theft, some cases will, by chance, be easier to investigatethan
others(forexample,witnesses varyin theirabilityto give a precisedescription).The easiest
cases can be pursued first; if a higher rate of detection is required,progressivelymore
difficultcases must be investigated.The same is true with audits if they are not random
but, rather,targetfirstthe most likely violators.Withtrulyrandomaudits(includinginspections and the like), there may be no diminishingreturns(except to the extent one mustpay
progressivelyhigher wages to hire enough auditors, which is unlikely to be a significant
problemin the long run).
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of the possible improvement over simple observation (smelling breath,
having the driver attempt to walk in a straight line) at far lower cost. If
more experts improve accuracy in adjudication, one suspects that the
twentieth expert does not contribute as much as the tenth.126
When two options are subject to diminishing returns, it is often best
to employ an intermediate combination. (If one is used substantially and
the other not, the former will exhibit little return at the margin while the
latter will have a high marginal return, so reducing the first and increasing
the second will be more effective.) Similarly, if more deterrence were
required, it would seem best to accomplish this by increasing both enforcement effort and accuracy.
There is, however, an important caveat to this logic. The marginal
costs of enforcement effort and accuracy are closely interrelated: the
higher the level of one, the more costly is the other at the margin. For
example, if the criminal courts are made more accurate at a cost of 100
per case, it will be more costly to increase enforcement effort than previously: each added individual who is detected will now be processed
through a system that costs 100 more. Or, if the audit rate is high, the
total cost of increasing the accuracy of audits will be higher than if the
audit rate is low because the increased cost of each audit is incurred
more often.
This interaction of costs has two implications. First, it is possible that
a high enforcement effort/low accuracy strategy or a high accuracy/low
effort strategy may be appropriate. For many categories of theft, we
employ a rather accurate system (which is quite costly per case, given
the stakes) and use a low level of enforcement effort (police seriously
attempt to capture only a small fraction of thieves).
Second, as will be relevant to the discussion in the next subsection
and in Part V, accuracy may be valued for reasons in addition to its effect
with regard to controlling behavior. Then, a higher level of accuracy will
be appropriate. Given that this is the case, enforcement effort will be
more costly at the margin, so the appropriate level of enforcement will
be lower. This, in turn, implies that it will be optimal to rely on sanctions
to a greater extent, if this is possible. Recall that raising sanctions allows
one to reduce enforcement effort in achieving a given level of deterrence.
When we wish accuracy to be high, this reduction in enforcement effort is
even more valuable. (And, as noted above, raising sanctions and reducing
126The second may add more than the firstin an adversarysystem, if each side hires an
expert. But if court appointedexperts were used as permittedunderFed. R. Evid. 706, it
is possible that one expert would be more accuratethan two (where one is appointedby
each party).
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enforcement effort in a manner that keeps deterrence unchanged does
not increase the total amount of mistakenly imposed sanctions.)
Another way to see this difference is to compare two extreme systems,
the first with a very high level of enforcement effort (high detection rate)
and a low sanction, and the second with a very high sanction and low
detection rate. In the first system, accuracy would be extremely costly
because there would be so many cases to process, so accuracy would
tend to be low. In the second, because there are so few cases, accuracy
could be made comparatively high at modest cost-much higher at a
given total cost than would be possible with the first system. Thus, the
more valuable accuracy is deemed to be, the more one should favor a
high sanction, low enforcement effort policy.
2.

Accuracy and Sanction Costs

Most of the analysis in Subsection 1 assumed that sanctions were costless, as with monetary sanctions applied to risk-neutral individuals. Consider how the analysis is affected by introducing costly sanctionsnonmonetary sanctions, like imprisonment, or monetary sanctions when
individuals are risk-averse.
a. Sanctions and Enforcement Effort. It was noted that, when sanctions are costless, there is a benefit of raising sanctions while reducing
enforcement effort because a given level of deterrence can be achieved
at a lower enforcement cost. Whether sanction costs affect the argument
depends on the source of sanction costs. With imprisonment, for example, sanctions are no longer free. But if sanctions are raised and enforcement effort reduced to keep behavior unaffected, the total imposition of
sanctions would also tend to be unaffected. (For example, a 50 percent
probability of imposing a sanction of 10 and a 25 percent probability of
imposing a sanction of 20 both involve an expected sanction of 5.) Thus,
raising sanctions and reducing enforcement effort in a manner that keeps
behavior unchanged may also keep total sanction costs unchanged while
still reducing enforcement costs (because fewer police and court officials
are needed if only 25 percent of violators rather than 50 percent are
apprehended and processed).
When sanction costs arise because risk-averse individuals are subjected to monetary sanctions, raising sanctions and reducing enforcement
effort will raise sanction costs. (In the preceding example, the expected
sanction is the same, but the variance is greater when the probability is
25 percent and the sanction is 20.) As a result, it may be optimal to
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employ lower sanctions and use greater enforcement effort when individuals are risk-averse.127
The presence of inaccuracy does not fundamentally alter this argument.
When errors are made, the costly sanctions are less often borne by the
guilty and are sometimes borne by the innocent. When sanctions are
raised, some of this increase will fall on the innocent rather than on the
guilty. But, when enforcement effort is reduced, the overall detection
rate is lower, so fewer innocent individuals will be subject to the risk of
mistakenly imposed sanctions. As a first approximation, these effects are
offsetting.128
b. Accuracy and Enforcement Effort. In Subsection 1, the discussion
emphasized that accuracy and enforcement effort (in addition to sanctions) are substitutes in achieving deterrence, and therefore they should
be combined in a manner that achieves a given level of deterrence at the
least cost. When sanctions are costly, however, this is no longer the case.
Rather, a higher level of accuracy (and thus lower enforcement effort) is
appropriate.
The benefit of substituting accuracy for enforcement effort can be seen
by comparing how each increases deterrence. Increased enforcement effort enhances deterrence by increasing the detection rate. As a result,
more guilty individuals and more innocent individuals will be subject to
sanctions. Increasing accuracy enhances deterrence by increasing the
number of guilty who are sanctioned while decreasing the number of
innocent who are sanctioned.
Moreover, if one raises accuracy and reduces enforcement effort so
that deterrence is kept unchanged, the total imposition of sanctions on
both the innocent and the guilty falls. For the innocent, this is straightforward: reducing enforcement effort reduces the number who are detected,
and raising accuracy decreases the fraction of detected innocent individuals who bear sanctions. For the guilty, there are conflicting effects: reducing enforcement effort reduces the number detected, but raising accuracy
increases the fraction of those detected who bear sanctions. But it must
be that the former effect dominates the latter. This follows from the
assumption that deterrence is unchanged. For deterrence to be constant,
it must be that the difference in expected sanctions for those who commit
127This argumentfirst appearsin Polinsky & Shavell, Risk Aversion, supra note 123.
128For nonmonetarysanctions such as imprisonment,where risk neutralitymay be a

good first approximationand sanction costs tend to be linear (see note 111 supra), the
effects offset precisely. With risk aversion, there are numerousadditionalsubtle effects
operatingin opposingdirections. See Kaplow & Shavell, supra note 112.
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the act and those who do not remains the same. Since the latter falls, it
mustbe that the former falls as well.129
Raising accuracy and reducing enforcement effort a corresponding
amountthus reduces the total imposition of sanctions, which is desirable
when sanctions are socially costly. Therefore, accuracy should be higher
andenforcement effort lower than the level that minimizes enforcement
costs.130The most obvious implication is that this provides a rationale
for providing relatively more accurate adjudication in the criminal context, where sanctions often involve high social costs, than in the civil
context, where sanctions in themselves may involve little social cost.131
(As will be noted in Section B, the benefit of greater accuracy should be
distinguished from any benefits associated with the height of the burden
of proof.)
3. Accuracy and Precision in Controlling Behavior
This section has addressed the benefits of accuracy with regard to
deterrence and reductions in the imposition of socially costly sanctions,
but not Part II's concern with precision in controlling behavior. In this
regard, it should be observed that the relationship between deterrence
and precision in controlling behavior is closer than may appear. In Sub129That is, for any given increase in accuracy, the fall in enforcementeffort that keeps
deterrenceunchangedis necessarily large enough to reduce expected sanctions for the
guilty.For if they did not decrease, deterrencewould in fact rise because of the fall in
expectedsanctionsfor the innocent. See Subsection 1 supra.
130In familiarterms, if one is tradingoff the extent of reliance on two components,
addinga benefit on one side of the balance will tip the balancefurtherin that direction.
Moreformally,the levels of accuracy and enforcementeffort that minimizeenforcement
costs are those at which each is equallycostly at the marginin producinga given increment
of deterrence.Therefore,if accuracy is raised slightly and enforcementeffort reducedin
an amountthat keeps deterrenceunchanged,there will be no change in enforcementcost
(this is literally true for an infinitesimaladjustmentand approximatelytrue for a small
adjustment).But this adjustmentwill produce a positive benefit with regardto sanction
costs.

131In the criminalcontext, nonmonetarysanctions (notably, imprisonment)are commonlyemployed. (In fact, some proceduresdepend explicitly on the sanction. See Scott
v. Illinois, 440 U.S. 367 (1979) (counsel must be providedonly if imprisonmentactually
occurs).)In civil cases, sanctionsare typicallymonetary.Even if individualsarerisk-averse,
the typical sanctioncost will be less than in the criminalcontext per unit of the sanction.
Withimprisonment,the privatecost of the sanction,whichaffectsdeterrence,is determined
by the loss of liberty and other factors that also constitute social costs-if costs to guilty
individualsare deemed to be social costs. To this, one must add the substantialcosts of
runningprisons. Thus, the social cost exceeds the private cost. With risk aversion and
monetarysanctions, the risk-bearingcost is necessarily less than the private cost of the
sanction(which equals the expected transferplus the risk-bearingcost). Thus, the social
cost is less than the private cost. Therefore,for a given private sanction cost, the social
cost is higherfor imprisonmentthan for monetarysanctions.
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section IIB1, it is explained that Part II's model concerning damages
could be applied to the case of categorizingacts. For example, if some
acts were harmful, causing harm of H, and others were harmless, one
could interpretthis as involving a single set of harmfulacts, where harm
varied (for some, zero; for others, H). In the language of this section,
acts causing no harm could be thought of as innocent. Part II addresses
whether it is worthwhile to distinguish acts according to their level of
harm.In contrast, the analysis here assumes that there is some value in
distinguishingacts, and asks how accurate the legal system should be in
makingsuch distinctions.132
In addition,one could supplementthe scenarioexploredin this section
in a mannerthat would make accuracyvaluablein achievingmore precise
control of behavior. Suppose, for example, that there are two types of
innocent acts. The first corresponds to that described previously, for
whichthere is a risk of sanctions. The second, equallyharmless,innocent
act does not subject one to the risk of sanctions. (Perhapsthe first type
of act must be carried out publicly, in proximity to where harmfulacts
are regularlycommitted, while the second type is done privately.)
Considernow the prospect of increasingdeterrenceof the harmfulact
by raising sanctions or enforcement effort. Either approach would involve increasingthe expected sanction on the first type of innocent act,
but without affecting the second type of innocent act. This would induce
individualsto favor the second type of act over the first, even when their
benefits from the first act were greater. This effect (sometimes referred
would be undesirable.
to as "chilling" innocent behavior)133
If, instead, deterrencewere enhanced by increasingaccuracy, the expected sanction for the first type of innocent act would fall. This would
reduce the extent to which individualsare inefficientlyinducedto choose
the second act over the first. Thus, achieving more precise control of
behaviorcan be a benefit of accuracy, in additionto enhancingthe level
of deterrencefor harmfulacts as a whole.134
132The case from PartII in which damagesequaledaverageharmwould, in this section,
correspondto one in which both the innocent and guilty were equallylikely to be apprehendedand in which the rate of correct sanctioningof the guiltyjust equaledthe rate of
false convictionsof the innocent. PartII implicitlyassumedthat the only alternativeswere
completeaccuracyin makingthe distinctionand not makingany distinction.In this section,
imperfectdistinctionis allowed. One can controlbehaviorjust as well in such cases as long
as expected sanctionsare highenough. But if there are limitsto or costs of raisingsanctions
and enforcementeffort, expendituresto enhance accuracyare desirable.
133See, for example, FrederickSchauer,Fear, Risk and the First Amendment:Unraveling the "ChillingEffect," 58 B.U.L. Rev. 685, 694-701 (1978).
134It may be possible, however, to achieve this benefit in an alternativemanner.Png
notes that the first type of innocentact could be subsidized.See Png, supranote 118. This
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B.

Burden of Proof

1. Relationship between Burden of Proof and Accuracy
The previous analysis assumed that designing the legal system to regulate a type of activity involved choosing the level of the sanction, enforcement effort, and accuracy. This formulation implicitly takes the burden
of proof as given. But the proof burden can be chosen as well. This need
not, however, affect the preceding discussion, which indicates how to
choose the sanction, enforcement effort, and accuracy for any burden of
proof that may be specified.135 Hence, determining the burden of proof
could be left as a separate inquiry. It is the case, however, that setting
the burden of proof and choosing the level of accuracy often are related.
Initially, it is useful to define a shift in the burden of proof in isolationthat is, taking as given all other aspects of the system, including its accuracy. When a decision-maker hears all the evidence, there inevitably
remains some uncertainty about what actually happened. A higher proof
burden is taken here to mean that the decision-maker must have a higher
level of confidence that the party is responsible for committing the illegal
act in order to impose a sanction. Thus, raising the burden of proof
increases the rate of mistaken acquittals and decreases the rate of mistaken convictions.
In contrast, increasing accuracy was said to reduce the rate of mistaken
acquittals and convictions. This arises when better information is available to the decision-maker or a more capable decision-maker is used. For
a given burden of proof, better information or better analysis of given
information reduces mistakes of both types. (Assume that the burden of
proof is held constant by setting the required level of confidence at a
point such that the same percentage of convictions and acquittals results.
Then the rates of both types of error necessarily fall or rise together as
information improves or worsens.)
The relationship can be explored further with an example. Consider a
policy of subsidizing defendants' legal counsel. Assume for present pur-

might be accomplishedeither by providingsome rewardto those found innocent (in an
amount that, ex ante, just offset the possibility of being mistakenlysanctioned)or by
subsidizingthe activity directly.
135It has been argued that the questions may not be independent,in that juries may
choose to requiremore proof if sanctions are higher. See, for example, James Andreoni,
ReasonableDoubt and the OptimalMagnitudeof Fines: Shouldthe PenaltyFit the Crime?
22 RAND J. Econ. 385 (1991)(offeringa model in which the cost of false convictionsrises
with the sanction but the benefit of correct convictions-as by increasingdeterrence-is
stipulatednot to increase with the sanction).

ACCURACYIN ADJUDICATION

357

poses that the policy increases the accuracy of the proceedings.136
Typically, it is assumed that such a policy also enhances both innocent and
guiltydefendants'chances of success. In the terminologyemployedhere,
this policy involves both an increase in accuracy and an (implicit) increase in the burden of proof. (Thus, the burdenof proof is interpreted
de facto ratherthan with regardto its legal formulation:if the probabilities
of conviction for the innocent and the guilty are lower for whatever reason, the proof burdenis said to be higher.)
Considersome alternativepolicies. Suppose thereis a subsidyof defendants' legal counsel and a simultaneous downward shift in the express
burdenof proof to an extent that the portionof detected individualswho
are ultimatelyconvicted remainsthe same.137Then, the only effect would
be on accuracy.
The question thus becomes whether the additionalaccuracy is worth
the cost, the burden-of-proofquestion being disposed of separately. For
example, what if increasingresources availableto the prosecutionby the
same amountincreased accuracy more?Then, one could accompanythis
change by an increase in the express burden of proof, producingmore
accuracy at the same cost. Similarly,if what one really desired in advocating a subsidy to defendants' legal counsel was making the de facto
burden of proof higher, one might accomplish this directly or through
other indirectmeans (such as by reducingresources availableto the prosecution). Thus, it is possible in principleto view accuracyand the burden
of proof separately.'38Any policies affecting both can be analyzed with
regardto each componentbecause if one aspect is desirableand the other
136This is obviously a controversialassumption.The purpose of the discussion in the
text is to clarify what is meant by increased accuracy and to describe how one should
analyze the policy, whateverone thinks to be the truthaboutits effect on accuracy.
137In reality,there wouldbe no need for an explicit shiftif the decision-makerdiscounted
the informationpresentedto account for the presence of defense counsel (or, equivalently
for presentpurposes,discountedthe prosecution'scase when there is no defense counsel).
A sophisticateddecision-makerwho understandshow the process works would be aware
of the effect of counsel on the averagetilt of the informationpresentedand thus could not
help but consider separatelythe questionof the burdenof proof.
138Some rules may be relatedto accuracyand the burdenof proof in a special manner.
Namely, constitutionalprotections(such as the exclusionaryrules of the Fourthand Fifth
Amendments)may be designedto preventabuse of power by the government.Manyapplications of these protectionsmay decrease accuracy, and even if accuracyis increased(as
by prohibitingthe admissionof confessions obtainedunder questionable,but not entirely
unreliable,circumstances),there may be other ways to increase accuracyat a lower cost.
Yet the provisions may exist to make it difficultfor the governmentto go after political
opponentsor unpopularindividuals.It may be feared,for example,that highproofburdens
and generallyadequateprocedureswould sometimes be insufficient.See SubsectionVC3
and note 271 infra.
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not, it would be possible to benefit from the former and do without the
latter.139

2.

Setting the Burden of Proof140

a. Controlling Behavior. The burden of proof affects the control of
behavior. Obviously, an infinite burden or a zero burden would tend to
be disastrous, as adjudication then would not differentiate according to
behavior.141Ignoring any effect on sanction costs, the optimal burden of
proof would be that which maximizes deterrence. The reason is that
adjusting the burden of proof is free,142 while enforcement effort and
139Whatis truein principlemay sometimesbe impossiblein practice.In the civil context,
there is probablysubstantialroom to modifythe express burdenof proof directly,and this
is sometimesdone. In the criminalcontext, one mightarguethat it is impossibleto increase
furtherthe express burdenof proof (and express decreases may be constitutionallyimpermissible)because we alreadyhave the highest possible express burden(short of requiring
absolutecertainty,whichwouldrequireacquittalin every case). This appearance,however,
is probablymisleading.First, indirectmeans will fail in any event if decision-makersare
sophisticated.See note 137 supra. Second, I am unawareof any demonstrationthat it is
not possible to adjustthe burdenupward.(After all, the currentformulationseems nearly
absolute, yet conviction is routineon evidence fallingwell short of certainty;this may be
in partbecause sophisticatedfact-findersdo discountfor aspects of the process or simply
becausefact-findersdisregardinstructions.One can imagineempiricalresearchthat would
illuminatethis questionfurther.)Third,there are many ways of raisingproof burdens.For
example, one can adjust or add to elements of offenses. (One can heightenthe required
intentor makeaspects of proof elementsof a crime-for example,the two-witnessrequirementfor treason.See also Note, Winshipon RoughWaters:The Erosionof the Reasonable
Doubt Standard,106 Harv. L. Rev. 1093 (1993).) For a possible exception, see note 138
supra (rules that implicitlyraise the proof burdento avoid abuse of governmentpower).
Finally, note that changes in the burden of proof affect litigants' incentives to present
informationand thus affect accuracy.
140Prioreconomic analyses that have consideredthe burdenof proof includeJohnston,
supra note 43; Posner, supra note 118, at 408-15; Daniel L. Rubinfeld& David E. M.
Sappington,EfficientAwardsand Standardsof Proofin JudicialProceedings,18 RAND J.
Econ. 308 (1987)(studyinghow the burdenof proof affects defendants'litigationexpenditures). See also FrederickSchauer & RichardZeckhauser,On the Degree of Confidence
for AdverseDecisions (unpublishedmanuscript,HarvardUniv., KennedySchool of Gov't,
1992)(discussingproof burdens outside the formal legal setting). Earlieradvocates of a
cost-benefitapproachto determiningburdensof proofincludeAlanD. Cullison,Probability
Analysis of JudicialFact-finding:A PreliminaryOutlineof the SubjectiveApproach,1969
U. Tol. L. Rev. 538, and John Kaplan, Decision Theory and the FactfindingProcess, 20
Stan. L. Rev. 1065 (1968). See also LaurenceH. Tribe, Trialby Mathematics:Precision
and Ritualin the Legal Process, 84 Harv. L. Rev. 1329, 1378-93 (1971)(critiquingsuch an
approach,althoughnot advocatinga concrete alternative).
141A zero burdendoes not really exist in most contexts even if there is a zero burdenin
adjudication.For example, if the police apply a threshold in apprehension(ratherthan
makingentirelyrandomarrests),the de facto burdenis not reallyzero. This illustrateshow
accuracyinvolves the combinedeffect of choices in investigation(or auditing,monitoring,
etc.) and in adjudication.See note 116 supra.
142For qualifications,see note 139.
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accuracy are costly. Therefore, if it is possible to raise deterrence by
alteringthe burden of proof, one could make such a change in the proof
burden while simultaneously reducing, say, enforcement effort. This
would keep behavior unchanged while reducing enforcement costs.143
Whatburden of proof would maximize deterrence? Not one that was
very low. To see this, note that reducing the burden of proof not only
raises the likelihood of sanctioning the guilty but also that of sanctioning
theinnocent. When the burden is low, most of the guilty (for whom there
is any significant evidence of guilt) may be found guilty in any event, in
which case a further reduction would primarily increase the rate at which
the innocent are convicted. As explained in Subsection A1, this would
reduce deterrence. Just what burden of proof results in maximum deterrence is difficult to determine. It might be thought that a "more likely
thannot" standard, common in the civil context, maximizes deterrence.
The idea is that such a threshold is precisely the one below which it is
morelikely that one is sanctioning innocent behavior. But the relationship
between the proof burden and behavior is more complicated.144
b. Sanction Costs. When sanctions are themselves costly, as with
imprisonment, a common intuition is that a higher burden of proof is
appropriate. This subsection offers an argument suggesting that this intuition is correct. Increasing the burden of proof reduces sanctions on both
the innocent and the guilty and therefore reduces sanction costs. This
might seem to be enough of a demonstration: the greater the social cost
of sanctions, the greater the benefit of increasing the burden of proof.
There is, however, an important complication. Increasing the burden
143CompareSubsectionA la supra(optimalto raise sanctionsto maximumfeasibleextent
if sanctionsare costless).
'44To illustrate,a lower burdencould readilyimprovebehavior.Suppose, for example,
that when a harmfulact is committed, the injurercannot be distinguishedfrom the two
individualsin closest proximity.Then, the probabilitythat one identifiedthe correctinjurer
would always be one-third.A proof burdenof "more likely than not" would exonerate
everyone.A lowerburdenwould sanctionall injurersas well as additionalindividuals.But
this may have little adverse effect on behavior.First, if the sanctionis sufficientlyhigh, no
one may committhe act in such circumstances.Second, as long as the acts are not terribly
frequent,innocent individualswould not have their behaviormuch affected by the slight
possibilitythat they would be the unlucky partieswho happento be those nearestto the
injurer.

Alternatively,if an act is committedby many and there is some difficultyin identifying
the injurersaccurately,it may be that many innocentindividualswould findthemselvesin
situations-proximate to others committingthe act-where it would seem in adjudication
morelikely than not that they, too committedthe act. Then, they would face no increased
risk of sanctionby committingthe harmfulact, an undesirablestate of affairs.But it may
be that requiringa higher standardof proof would usually exonerate such individuals,
assumingthey did not act, while still resultingin a sanction being applied to most who
actuallycommittedthe act.
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of proof also affects deterrence. Suppose that, in the range under consideration, an increase in the proof burden reduces deterrence.145 Then more
individuals commit the harmful act. But individuals who commit the
harmful act are more likely to be sanctioned than individuals who do
not.146This effect increases the total imposition of sanctions. In total, a
lower fraction of the innocent and guilty are sanctioned, but a higher
fraction of the population will be guilty and thus be sanctioned more
often.
Although the effect on deterrence complicates the argument for a
higher burden of proof, the argument is not undermined entirely. The
analysis in Subsection a indicated that, when sanctions are costless, the
most efficient burden of proof is that which maximizes deterrence. If one
increased the proof burden slightly above that point, the rate at which
deterrence would fall is generally very small.i47 In contrast, raising the
burdenwould reduce sanction costs at a positive rate.148Therefore, raisingthe burden of proof somewhat above the maximum deterrence point
will tend to reduce sanctions, and therefore sanction costs, without
significantly affecting deterrence. One could continue to raise the burden
further,but at some point further increases will reduce deterrence more
significantly. That reduction will be undesirable both because it offsets
to some extent the direct effect of reducing the rate of imposition of
sanctionsand because behavior is less effectively controlled.149The most
If the increasein burdenof proofincreasesdeterrence,it is probablydesirablebecause
145
thereis both a deterrencebenefit (but see the qualificationin note 149)and a reductionin
sanctioncosts. One would stop increasingthe burden furtheronly at some point after
deterrence
began to fall.
146
Otherwise,there would be nodeterrencewhatsoever.
147
The logic is analogousto that in note 130 supra. Intuitively,the argumentis that, in
mostpolicy settings, little is lost as a result of being near the ideal policy rather
than
at it. Thus, increasingthe proof burdenfrom the level that maximizesdeterrence
precisely
has
a
initially
negligibleeffect on deterrencebut not on the impositionof sanctions. Forthe argumentis one from calculus:a functionhas a zero derivativeat its maximum,
mally,
that the rate of change (here, in deterrence)is zero at the maximumand close to
meaning
zerowhen near the maximum.
148
The emphasisis on rates, ratherthan amounts.This relates to the point in note 147.
149
Thislattereffect dependson the assumptionthat, at the optimum-taking into account
sanction
costs, enforcementcosts, and controlof behavior-there tends to be underdeterrence.
This is true when one considersonly enforcementcosts and behavior.(The reason
isthat the benefit of deterrence with regardto behavior alone is subject to
diminishing
and zero marginalreturnsprecisely at the ideal level of deterrence,while the cost
returns,
ofmarginalincreasesin deterrenceremainspositive.) Whensanctionsinvolve social
costs,
it is possible in principlefor optimal sanctions to involve overdeterrence.See
however,
Louis
Kaplow, A Note on the OptimalUse of NonmonetarySanctions,42 J.Pub. Econ.
245(1990);Louis Kaplow, The OptimalProbabilityand Magnitudeof Fines for Acts That
Are Undesirable,12 Int'l Rev. L. & Econ. 3
Definitely
(1992);Polinsky& Shavell, supra
note
111.

ACCURACYIN ADJUDICATION

361

efficient burden of proof will be that which just balances these opposing
factors.150

It is possible to say something more concrete about the ideal burden
of proof when sanctions are socially costly. The preceding argument suggests that, when the burden of proof is set properly, it will be at a level
at which deterrence is falling. Thus, at the margin, a rise in the burden
of proof (say, the last increment before reaching the optimal level) is
more generous to the guilty than to the innocent. This is consistent with
the view that the criminal justice system should err on the side of being
generous to the guilty for the sake of avoiding the imposition of sanctions
on the innocent, although the correspondence is hardly precise.15'
Finally, note how the analysis of the burden of proof combines with
that of accuracy in the case of costly sanctions. Subsection A2b indicates
that more costly sanctions warrant a greater level of accuracy, which in
turn may best be accomplished with a lower level of enforcement effort
and higher sanctions (because greater accuracy raises the cost of enforcement effort). This subsection suggests that, when sanctions are more
150The analysis in the text shows that with costly sanctionsthe burdenof proof should
be higherthan with costless sanctions. A corollaryis that, the greaterthe sanction cost,
the higher the proof burden should be. (For reasons discussed previously, at the most
efficientproof burdenfor a given sanctioncost, one would expect that a marginalincrease
in the proof burdenwould reduce deterrence.For that proof burdento be optimal,it must
be that there is a reductionin total sanctioncosts just sufficientto offset the adverseeffect
with respect to controllingbehavior.Then, if the social cost per unit of the sanctionwere
higher,a marginalincrease in the burdenof proof would be desirable,ratherthan simply
equatingmarginalcosts and benefits.)
151The correspondenceis imperfectfor two reasons. First, the analysisin the text, without empiricalevidence, does not indicatethe extent to which the guilty shouldbe favored
(whileit is commonlysuggestedthat the extent is quite substantial).Second, the generosity
towardthe guilty suggestedby the argumentin the text is in terms of expected sanctions.
When deterrencefalls, it is because the fall in expected sanctions for the guilty exceeds
the fall in expected sanctions for the innocent. Most commentators,however, probably
have in mindnot the expected sanctionsfor the innocent,but the treatmentof the innocent
who are arrestedand subject to the formallegal process. Observethat a shift in the proof
burdenthat permits, say, one additionalguilty person and one additionalinnocentperson
go free is favorableto the guilty on an expected value basis, as long as less than half of
the relevantpopulationcommitsthe act. (Because there are fewer who committhe act, the
expected sanction each guilty person faces must fall by more to produce an expected
reductionin the numberof guilty sanctioned of one, which equals the reductionfor the
innocent,of whom there are more.) Thus, the logic of the argumentin the text, suggesting
that generositytowardthe guilty in terms of expected sanctionsis efficient,does not imply
that the proof burdennecessarilymust be high enough that, at the margin,more guilty go
free than innocent.
The lack of a precise fit may not be surprisingif the burdenof proof in criminalcases is
justified in part by noneconomic concerns, such as those explored in Section VB. (To
foreshadowthat analysis a bit, note that the "economic" concerns here includethe social
cost of deprivingindividuals,both innocentand guilty, of their liberty.)
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costly,proof burdens should be higher, to an extent that reduces deterrence.It may be appropriate to address some of the resulting shortfall in
deterrenceby other means. In light of the comments on accuracy, sanctions,and enforcement effort, it may be best to rely most on enhanced
accuracyand higher sanctions.152 Viewed together, when sanction costs
arehigh, it seems that high proof burdens, high accuracy, high sanctions,
anda low rate of enforcement may be an appropriate mix. This combinationcharacterizes criminal law to a substantial extent, in contrast to the
civilcontext.153
C. Applications
1. Civil Cases and Private Dispute Resolution
Assuggested at the outset of this part, the analysis is applicable to all
disputeresolution contexts even though the language speaks of the innocent and guilty and the use of sanctions. While some examples outside
thecriminal context were noted in some instances, it is useful to consider
furtherhow the analysis applies.
Accuracy in determining liability and the burden of proof are features
all
of legal settings involving the control of behavior. In place of criminal
sanctions, damage awards are more common in civil and private contexts,
butthe logic is unaffected. Corresponding to the level of criminal enforcement effort are aspects of the civil legal system that affect incentives
to sue. With crimes, where the government has a legal monopoly of
enforcement, it is possible to bring cases that, ex post, may not appear
exceed the
cost-justified (for example, because the costs of trial or prison
harm)in order to enhance deterrence. In contrast, private litigants typically have no such incentive.154 Moreover, the government can refrain
to using
152Because this strategydecreases the rate of imposingsanctions, in contrast

moreenforcementeffort, it lessens the need to raise the proof burden;similarly,a higher
valuable
proofburden,by reducingthe impositionof costly sanctions,makesaccuracyless
atthe margin.
note 131
153It is familiarthat in civil proceedingssanctionsare less socially costly (see
often
are
sanctions
and
supra),less effortis made to be accurate,proof burdensare lower,
lower(dependingon how one comparesdamageawardsand imprisonment).With regard
to enforcementeffort, note that in civil cases the injurercan often be identifiedand the
victimoften has an incentive to sue, as long as the stakes are not low relativeto litigation
costs. Thus, the probabilityof suit in many settings is high. For the criminallaw, even
when harm is substantial,this is not true (aside from some exceptional areas, such as
murder).
benefitfrom
154An exception arises when they contemplatefutureinteractionsand can
or to
violations
a reputationof suing even when the stakes are small, in order to deter
incurred.
are
costs
litigation
before
significant
settlements
induce
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from pursuing highly meritorious cases if it has decided that additional
prosecutions would not make a sufficient contribution to deterrence.155In
contrast, private litigants will pursue cases when the expected recovery
exceeds the cost of litigation, even if there would be no contribution to
deterrence. 156
While the government does not control each litigation decision in civil
suits, it does structure the process in a manner that affects incentives to
sue. Litigation costs may be subsidized or shifted. Alternatively, fees
may be charged and penalties imposed (as under Rule 11). Also, in the
private context, there is a direct interaction between sanctions (damages)
and incentives to sue: raising sanctions tends to encourage litigation.
Although adjusting sanctions is less common in the civil context (in most
areas of law, damages equal harm), there are exceptions (treble damages,
punitive damages, rules limiting consequential damages, requirements
concerning proof of damages), and more could be made.157Also, public
enforcement in the civil context is important, whether exclusive or supplemented by private rights of action.158 Similarly, with private dispute
resolution (or civil litigation enforcing contracts), parties can adjust the
system in various ways, most obviously by specifying liquidated damages
(which affects litigation costs, incentives to sue, and the deterrent effect
of a given suit).
The major difference between public enforcement in the criminal context and enforcement in other contexts thus involves the nature of sanctions and the typical degree of directness in controlling the frequency
of enforcement.159 Even here, the difference could be reduced. Some
commentators have proposed schemes such as decoupling the damages
paid by defendants from awards collected by plaintiffs.160
155Of course, the governmentmay also consider other benefits, such as incapacitation
(addressedin SubsectionIVB2).
156The discussionin Section IIC involved this sort of problem.See A. MitchellPolinsky,
Private versus Public Enforcementof Fines, 9 J. Legal Stud. 105 (1980);Shavell, supra
note 94.
157Polinskyand Shavell, supra note 118, consider how settingdamageawardsand payments by losing plaintiffsaffects incentives to sue in a model in which there is error in
determiningliability.
158For example, enforcementof much modernregulationinvolves publicprosecutionin
a civil setting.
159As emphasizedin Section IIC, accuracy is chosen by private parties-in the civil
context and in the criminalcontext (with respect to defendants).Thus, accuracyis determinedindirectly,throughproceduralrules, rules of evidence, proofburdens,anddefinitions
of substantivelaw.
160See A. MitchellPolinsky& Yeon-Koo Che, DecouplingLiability:OptimalIncentives
for Care and Litigation,22 RAND J. Econ. 562 (1991). See also A. MitchellPolinsky &
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2.

Liability versus Regulation

In order to control behavior, the legal system varies its reliance on
liability (as with tort) and regulation (as with traffic or pollution laws),
sometimes relying almost entirely on one or the other and at other times
using both. Although the many factors relevant to the use of liability and
regulation have been examined elsewhere,161 it is useful here to note how
the present analysis bears on their use.
Regulation is usually directed at behavior before harm arises. Regulation may be applied to each actor's behavior (as when all restaurants are
inspected), or it may rely on probabilistic enforcement (as with traffic
violations). Sanctions in many contexts are rather modest, reflecting in
part that violations may not cause harm but only indicate a small probability that harm might have been caused.162With liability, in contrast, it is
typical to wait for harm to occur, allowing the victim to sue to recover
damages equal to the amount of harm caused. In accident cases, the ex
ante probability that harm will occur is often low, and damage awards
are high in comparison to fines for equivalent regulatory violations. (For
example, the fine for speeding may be $50, but if one who is speeding
hits another car, liability may range from thousands to millions of dollars,
depending on how much damage results.)
The prior analysis might be taken to suggest that liability is superior
for two reasons. First, by using a high sanction with a low probability,

DanielA. Rubinfeld,OptimalAwardsandPenaltiesWhenSome SuitsAre Frivolous(Working Paper No. 93, StanfordLaw School, John M. Olin Programin Law and Economics
1992)(increasingdamageawards while penalizinglosing plaintiffsmay reduce the rate of
litigationwhile maintainingdeterrence).Such alternativesmay best be viewed as extending
Becker's intuition,see Becker, supra note 122;SubsectionAla supra, to the civil context
involvingprivateenforcement.See Louis Kaplow, ShiftingPlaintiffs'Fees versus Increasing DamageAwards, 24 RAND J. Econ. 625 (1993).
161See Shavell, supra note 74; Steven Shavell, The OptimalStructureof Law Enforcement, 36 J. Law & Econ. 255 (April 1993).
162There still remainsthe question of why fines are not higher,with a lower probability
of detection. See SubsectionAla supra. For example, fines for commontrafficviolations
may be about $50, and one could imaginefines being raisedto $100, allowingenforcement
effort to be cut in half. The probabilitymay be kept as high as it is (andthus fines may be
low) for manyreasons. First, the police who monitortrafficviolationsare also in a position
to respondto emergenciesand to watch for other illegalacts. See Shavell, supranote 123.
(Still, substantialpolice resources are devoted solely to trafficviolations, as when many
officers staff a speed trap.) Second, if the probabilitywere too low, misperceptionsabout
its magnitudemight become relatively more significant.See Bebchuk & Kaplow, supra
note 123.Third,if thereare too few monitors,it will often be the case thatpotentialviolators
will be certain (by direct observation)that no police are nearby, so that they can violate
the law with impunity. (Yet one suspects that this is often the case in any event, and
changingthe numberof trafficpolice would not greatlyaffect how often this is true.)
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enforcementresources are saved.163 Second, it might appear that tort
liabilityis superiorbecause of accuracy. Whenthe probabilityis so much
lower, one can invest more in each case to promote accuracy. Although
this is true all things being equal, the differences between liability and
regulationsuggest that the latter may in fact be more accurate.When the
police issue speeding tickets, they either measure the speed with radar
or directly observe the car (and they are experienced at making such
observations,focusing on the relevantquestion, and makingcontemporaneous notes of what they see when they write a ticket). In contrast, in
an auto accident case, witnesses who are less expert, have no radar
equipment,may not have been paying attention, and often are interested
partiesoffer later testimony about the speed of a car.164Because differences inherentin the way informationis gatheredhave such a large effect
on accuracy, it is unlikely that subsequent expenditurescould eliminate
the disparityin accuracy in these contexts.
D. Individuals'Informationat the Time TheyAct and Their
Incentives to Present Informationin Adjudication
1. Individuals'Knowledge Ex Ante and the Value
of Accuracy Ex Post
Much of the analysis in Part II emphasizes individuals'knowledge of
legal consequences at the time they decide how to act because accuracy
ex post is valuable only if individuals will be induced to behave in a
mannerthat reflects the distinctions that will be made in adjudication.
Thus, if an individualis unawarewhether her act will cause more or less
163One might save furtherresources by, for example, raising damageawards in auto
accidentcases while simply eliminatingpolice monitoring.The judgment-proofproblemis
the most importantof manyreasonsfor not doingso. See also note 162supra.Alternatively,
one might eliminate tort recoveries for auto accidents and correspondinglyincrease the
level of trafficfines, maintainingdeterrencewhile savingthe costs of the tort system (using
first-partyinsurancefor compensation).This may have two problems.First, when one is
confidentthat police are not monitoringan area, there is no deterrence.Second, because
tort awards depend on harm caused, they will reflect the degree to which behavior is
dangerous.(But trafficfines could be more finely graded, such as by raisingthe fine for
drivingover the center line, having fines vary more precisely as a functionof speed and
trafficdensity, and so on. Moreover,as emphasizedin PartII, much of the precisionwith
regardto ex post damagedeterminationsis not anticipatedex ante. Thus, one runninga
red lightat forty miles per hour will have little idea of who if anyone will be hit, how badly
potentialvictims would be injured,and the like. A fine based on statisticaldata for such
acts could provideequivalentincentives.)
164The testimony may be years later, but often there will have been interviews soon
after the accident. Even so, an interview days or even hours later does not compareto
contemporaneousresponses of a carefulobserverconcentratingon the event in question.
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harm than average, damages based on actual harm rather than average
harm will not affect her decision how to act.
Similar reasoning is applicable to accuracy in determining liability.
Thus, if an individual does not know which of two acts she contemplates
committing is harmful, greater accuracy in distinguishing the acts ex post
will not affect her behavior. To illustrate, suppose that, with perfect accuracy, the expected sanction for the first act would be 100 and, for the
second, 0. If one does not know which act is subject to the sanction of
100 and which 0, the expected sanction for each would be 50.165Alternatively, if there were error, so that the expected sanction for the first act
was 80 (because 20 percent of the guilty are exonerated) and the expected
sanction for the second was 20 (because some who commit the innocent
act are mistakenly sanctioned), the expected sanction for each act would
still be 50. Thus, only if the actor knows which act is harmful, and thus
legally subject to sanctions, will accuracy ex post be relevant for behavior.166If actors initially are uninformed, greater accuracy ex post will
increase the incentive to acquire information ex ante, before deciding
how to act.
Although it is entirely natural to assume in the context in Part II involving damages that individuals often would not know ex ante how much
harm their act would cause ex post, it seems more often to be the case
with regard to liability that individuals know whether their acts are illegal.
This seems most likely with regard to common crimes. For some violations of modern statutes (tax laws, occupational safety requirements),
however, it seems plausible that many actors would have substantial
uncertainty about which acts are deemed harmful by the legal system.
The more it is the case that individuals are uninformed ex ante, the less

165The example uses the assumptionthat the actor believes that there is a 50 percent
chancethat each act is subjectto the sanctionof 100.If individualsbelievedthatthe chance
that the first act was harmfulexceeded 50 percent, there would be some deterrenteffect
of accuracy, althoughless than when individualsare certain. (If individualsbelieved that
the truly harmfulact was the harmfulone with a probabilityunder50 percent, then more
accuracywould actuallymake behaviorworse.)
166This is literallytrue only if the assumptionis that all are uninformed.Assume that
some individualsare informedand some uninformed,that the adjudicatordoes not know
who is who, and that there is error. It may be that it would be desirableto raise expected
sanctionson account of the informedbecause expected sanctionsof 80 versus 20 involve
a dilutionof deterrence,so raisingsanctionsor enforcement,perhapsproducingexpected
sanctionsof 130 and 30, might seem desirable.But then expected sanctionswould distort
behavior if there were additionaloptions. See SubsectionA3 supra. For an analysis of
uncertaintywith regardto liability in a model in which error is not involved, see Louis
Kaplow, OptimalDeterrence, UninformedIndividuals,and AcquiringInformationabout
WhetherActs Are Subjectto Sanctions, 6 J. L. Econ. & Org. 93 (1990).
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valuableaccuracy will be ex post.167Given that the discussion of liability
in Part III can be seen as an instance of uncertaintyabout damages in
PartII,168it should not be surprisingthat the insights of Part II would be
applicablein this part.
2. WhetherIndividuals'Incentives to Present Information
in AdjudicationAre Socially Appropriate
a. Costless Sanctions. Section IIC emphasized the divergence between parties' incentives to present informationabout damagesin adjudication and the social value of informationin that setting. A similarquestion can be asked with regard to information about liability. As the
preceding subsection suggests, the same analysis will be applicable.To
the extent individualsare uninformedex ante about whether their acts
are subjectto liability, greateraccuracyex post will have no social value,
but presentinginformationwill be valuable to parties to the extent of its
effect on the expected outcome of litigation. And if individualsare informedex ante, incentives ex post may still be inappropriatebecause the
effect of accuracy ex post on behaviorex ante does not tend to equal the
private benefit to parties ex post in presenting informationin adjudication.
b. Costly Sanctions. The analysis in Section IIC of parties'incentives
to present informationin adjudicationviewed the effect of such information on the expected outcome as being of value only indirectly, through
its effect on behavior. When sanctions are socially costly, changes in the
outcome also involve direct costs. The present discussion will consider
expendituresby innocent individualsmade to convince a tribunalof their
innocence.169

When innocent individualsprovide better information,decreasingthe
167Whensome individualsare informedex ante andothersare not, it is naturalto consider
whetherdifferentsanctionsshould be appliedto these two groups. See id. (suggestingthat
thereis no reasonfor differentiatingthe two groupsunless there are systematicmisperceptions by the uninformedor sanctions are socially costly). If the distinctionis to be made,
the related question of how accurate adjudicationshould be in makingthe distinctionis
also presented.
168See Subsection A3 supra.

169As in Section IIC, attentionhere is confinedto the presentationof informationthat
improvesthe accuracy of the result. The truly guilty can only improve the outcome by
convincingthe tribunalof their guilt, which they have no incentive to do. In contrast, in
PartII, the truly guilty may have caused less harmthan the court would think were they
to remainsilent. But, as SubsectionA3 indicated,thereare analoguesin the presentcontext.
For example, the truly guilty may be guilty of a lesser offense than the tribunalwould
otherwisethink. But, usingwhatthe tribunalinitiallybelieves as a benchmark,such individuals should be viewed as "innocent" for presentpurposes.
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chanceof a mistake, there is both an improvement in deterrence (the
anticipationthat mistaken sanctions will be imposed on the innocent less
oftenmakes innocent acts relatively more attractive) and a reduction in
sanctioncosts. Although the analysis in Section IIC suggests that the
significanceof the former factor alone (the degree of improvement in ex
antebehavior) may be less than the change in the expected sanction
(whichdetermines an individual's incentive to present the information),
thebalance would be otherwise if the social costs of sanctions were
sufficientlylarge. When the sanction is imprisonment, moreover, it seems
thatsocial sanction costs alone exceed private sanction costs. The reason
isthat the private sanction cost-loss of liberty-is a social cost, whereas
thesubstantial cost of running prisons is a social cost but not a private
cost. Thus, the innocent would have too little incentive to prove their
innocence, as surprising as this may seem. (And this is true even ignoring
thefact that reducing mistaken convictions of the innocent has the further
socialbenefit of improving behavior.)
Whensanctions involve high social costs, as they often do in the criminalcontext, economic considerations thus may favor subsidizing defense
expenditures of the innocent.170There is, however, a problem. The very
reason for criminal trials is that in advance we are not certain who is
innocent. If, instead, one subsidizes all criminal defendants, the guiltywhoalready have an excessive incentive to prove their innocence171-are
furtherencouraged. One would also be concerned about whether accuracyoverall would increase or decrease as a result; if the latter occurred,
thefinal result may involve more mistaken convictions of the innocent.172
Onecan imagine other ways to attempt to address the problem.173For
example, if criminal defendants who were exonerated received rewards,
therewould be more of an incentive to undertake litigation expenditures,
but the increase in incentive may be relatively greater for the innocent.
Alternatively, one could subsidize criminal defense but penalize those
170See also SubsectionB1 (discussingthe exampleof subsidizingdefense counsel for all
defendantsif such a subsidy would increase accuracy).
171See note 169 supra.

172As discussed in SubsectionB1, subsidizingdefense counsel would shift the burdenof
accuracyfalls,
proofand affect accuracy.The two componentscan be separated.Thus, if more
mistaken
thenfor any given level of mistakenacquittalsof the guilty, there will be
convictionsof the innocent. See also note 137 supra (indicatingthat, even if the formal
burdenof proof is not adjusted, sophisticateddecision-makersmay implicitlyadjustit in
solely
anyevent). If one valued defense counsel, withoutregardto the effect on accuracy,
to reducemistakenconvictionsof the innocent,it wouldbe bettersimplyto raisethe burden
of proof. (This would not be true if defense counsel were of more value to the innocent,
but this is precisely the case in which accuracywould improve.)
173The mentionedpossibilitiesare hardlyexhaustive.Thus, one mightimagineproviding
an addedsubsidyto the defense of those with no priorrecordor those who pass a polygraph
test-factors that may be probativeof guilt althoughinadmissibleat trial.
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ultimatelyconvicted, and presumablythe guilty have a greaterlikelihood
of conviction. The present criminaljustice system has this latterfeature,
for the indigent(a largeportionof criminaldefendants)receive subsidized
services, but if one uses them to a great extent by going to trial,174it is
generallybelieved that one's sentence is likely to be greaterthan if one
pleads guilty beforehand.175
IV.

ANDOBLIGATIONS
IN ESTABLISHING
FUTURERIGHTS
ACCURACY

The analysis in Parts II and III considers settings in which the primary
purposeof adjudicationis to provide incentives to guide priorconduct.176
In such contexts, sanctions themselves are of no independentinterest
except to the extent they are socially costly. In that case, it is desirable
to design a legal system in a mannerthat reduces the use of sanctions,
and an importantvalue of accuracy in adjudicationis that it has such an
effect.
In this part, the analysis will focus on situationsin which the outcome
of adjudicationis not merely a sanction, or not a sanction at all, but
rathera pronouncementof futurerightsand obligationsthat have a direct
effect on the future actions of the parties rather than an indirect effect
throughdeterrence. Thus, it will be of independentsignificancewhether
adjudicationis accurate ex post, and the notion that sanctions should be
kept to a minimumwill no longer make sense.
Section A considers adjudicationof future entitlements, an important
instance in which the primary concern of adjudicationis prospective.
Section B addresses adjudicationabout past acts that governs futureconduct, in which the analysis in Section A as well as that in prior parts of
this article is relevant.
A. Adjudicationabout Future Entitlements
Many disputes are primarily,if not exclusively, concerned with future
entitlements.For example, licensing proceduresmay determinewhether
one is fit to practice a profession or performa service.177Another example, which will be the focus of this section because of the attentionit has
174Guilty pleas obviously save prosecutorialand court resourcesin additionto defense
resources.
175See, for example, Kenneth Jost, A Six-MonthBurdenon Right to Trial?A.B.A. J.
34 (June 1993).One also suspects that the increase in sentence for going to trial tends to
be greaterwhen it is apparentat the time of sentencingthat the defendantwas obviously
guilty and knew it, ratherthan involvinga case with an arguabledefense (such as lack of
intentfor tax evasion or possible self-defense).
176One exception is the discussion in SubsectionIIA3 that considers whetherdamages
provideaccuratecompensationto risk-averseplaintiffs.
177Licensing may also involve past behavior. In license renewal proceedings, this is
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received,178involves the entitlement to future public payments,179as from
welfare programs.180Subsection 1 begins the analysis by offering an assessment of the value of accuracy in this context. Subsection 2 addresses
whether claimants' incentives to make expenditures in adjudication to
establish their entitlements are socially excessive. Subsection 3 discusses
how the present analysis differs from that most commonly offered by
courts and commentators.
1. The Value of Accuracy181
Consider a scenario in which individuals apply for disability benefits.182
Eligibility for benefits depends on whether one is disabled.183The system
obvious. In addition,if licenses are denied to applicantswith, say, priorcriminalconvictions, the license denial can be seen as part of the sanctionfor prioracts.
178What is surprisingis that most of the other contexts addressedin this article have
received so little attention.
179Past behaviormay be involved here as well. For example,if one quit one's job rather
than being fired, one may be ineligiblefor unemploymentcompensation.Moreover,many
benefitsaffect ex ante incentives-to earn income in the case of welfare programsor to
avoid injuryin the case of social security disabilityinsurance.These effects are ignored
for convenience.(The lattereffects have the most generalapplication.The decisionto have
the programreflects a judgment that payment of benefits to individualswho qualify is
desirablein spite of these incentive effects. To incorporatethe incentiveeffects, one may
simplydeem subsequentreferencesto the benefitsof providingpaymentsto qualifiedindividualsto be the net benefits:the benefitof compensationminusthe incentivecost.)
180Other contexts involving constitutional claims concerning due process-such as
school discipline, being fired from governmentemployment,or parole revocation-raise
analyticallysimilarissues.
An importantrelated context is the determinationof tax liability. (Tax obligationsand
welfareentitlementsare conceptuallyanalogous,particularlywhen both are determinedby
income levels.) "Future" tax obligationsare usually self-assessed, with litigationarising
only when the governmentdisputes a taxpayer'sclaimedobligation.As with welfare, the
expectationof tax obligationshas importanteffects on ex ante behavior;unlike with most
otherareasof law, the law's effect on behaviortends to be undesirableratherthandesirable.
For an analysisof the income tax context, see Louis Kaplow, Accuracy,Complexity,and
the Income Tax (Discussion Paper No. 139, HarvardLaw School, Programin Law and
Economics 1994).
181This subsectionomits considerationsof some other dimensionsof legal design. Notably, the ideal level of benefits may depend on accuracy. For example, if accuracy were
perfect,one mightwant disabilitybenefitsto providefull compensation(althoughthis conclusion would be affected by taking into account moral hazard).If accuracywere highly
imperfect,so that manybenefitswere paid to individualsnot in need, lower benefitswould
be appropriate.(Since only a fractionof each added dollarof benefitsgoes to those truly
in need, each dollarprovidesless of a social gain.)
182The significanceof the issue is indicatedby the fact that the Social SecurityDisability
Insuranceprogramalone involves annuallyover a millionclaims, paymentsof more than
twenty billion dollars, and public administrativeexpenses approachinga billion dollars.
Social Security Administration,Annual Statistical Supplement,Social Security Bulletin,
tables 4.A2, 4.A6, 6.C7 (1991).
183Many details will be omitted for simplicity. The same logic would be applicableto
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of adjudication involves two types of mistakes, paralleling the form of
error in the discussion of liability in Part III. Some disabled individuals
will be mistakenly denied benefits, and some individuals who are not
disabled will be mistakenly granted benefits.184Expenditures to increase
accuracy are assumed to reduce both types of errors, so that with more
accurate procedures a higher portion of the truly disabled receive benefits, and fewer individuals who are not disabled receive benefits. (This
assumption is unconventional, as it is usually assumed that more of both
groups would receive benefits; Subsection 3 explains, however, that the
conventional view confuses accuracy and the de facto burden of proof.)
In order to assess the value of accuracy, consider first the effect on
the disabled. Providing more of them benefits has an element of social
gain and a cost. The gain corresponds to the social value of a disabled
person receiving benefits, rather than being left to other means of support. The cost is that of the funds, which may be supplied by increasing
taxes, diverting revenue from other programs, or reducing benefit levels.185The net effect should be positive, for otherwise it would be best
to eliminate the program.
Second, consider those not disabled. Denying them benefits involves
a cost (for, after all, providing payments to those not disabled is not a
complete waste of resources)186and a gain. The gain here corresponds to
initialdeterminationsor eligibilityfor continuationof benefits (or to what proceduresare
requiredfor determinationsthat take immediateeffect but are subjectto subsequentreconsideration).Similarreasoningalso would govern disputes concerningthe level of benefits.
Finally,the discussionignoresthe importantfact thatdisabilityis usuallya matterof degree,
suggestingthat the cost of an erroneous decision in some cases (clear ones) may differ
greatly from that in others (close ones). See Mashaw, supra note 87, at 82-85; Jerry L.
Mashaw,AdministrativeDue Process as Social-CostAccounting,9 HofstraL. Rev. 1423,
1441, 1444-45 (1981).
184In both instances, individuals only come before a decision-makerif they apply,
whereas in the discussion of accuracy in determiningliabilityin Part III, a victim or the
governmentinitiatesproceedings.The level of accuracywill affect incentivesto apply. As
accuracyincreases, there is less incentive for one not truly disabledto apply (assuming
that they know at the time of applicationwhetherthey are indeed disabled, which is true
in cases of outrightfraudbut may not be for borderlinecases). Greateraccuracyincreases
the likelihood of success for the truly disabled, makingapplicationmore attractive, but
there may be a countervailingeffect since more accurate proceedingsmay cost more in
time and resources for applicants. (Applicationcharges or subsidies could be offered to
alter these incentives.) See also note 7 supra (effect of accuracyon frivolous suits).
185One way to reduce benefitsis to make it more difficultto qualifyfor benefits, which
Justice Black suggestedmay be the effect of the Court's rulingin Goldbergv. Kelly, 397
U.S. 254, 279 (1970)(dissentingopinion).
186An economic approachordinarilycounts gains to all individuals,even when the gains
may not be "deserved." Moreover,note that manyunqualifiedindividualsmay be disabled
to some extent or otherwisein need, so dismissingall benefitto theirreceivingfundswould
be inappropriate.In any event, the remainderof the argumentdoes not depend on how
one treats this issue.

THE JOURNALOF LEGAL STUDIES

372

the cost with the truly disabled: reducing expenditures allows one to
reduce taxes, increase funding of other programs, or raise benefit levels.
The net effect here should be positive as well, for otherwise it would be
best to expand the program to include those not disabled.
Finally, there is the cost of providing more accurate procedures themselves. Because this cost must be financed, it also has the character
described previously.187 To determine whether a posited increase in accuracy is desirable, one would determine how much it reduced each type
of error and sum the gains and losses just described.
An alternative way to view this cost-benefit calculus is to group all the
financial costs and benefits together. More disabled receiving benefits
increases the revenue requirement; fewer individuals who are not disabled receiving benefits reduces required revenues; and enhanced accuracy affects administrative costs. Taken together, the net effect on direct
costs could be positive or negative. To determine whether increasing
accuracy is desirable, one would add to this the benefit of more disabled
individuals receiving payments and the cost that fewer individuals not
disabled receive payments.
2.

Claimants' Incentives to Present Information188

Subsection 1 indicates that the appropriate level of accuracy is determined by a number of factors. But the claimant will only be concerned
with the value of benefits to himself and the costs he incurs in attempting
to demonstrate eligibility. Thus, claimants' incentives to provide information to enhance their chance of receiving benefits will be excessive because claimants do not take into account the cost of providing benefits.189
Mashawsuggeststhatno social value wouldbe assignedto disabilitypaymentsto individuals with no disability.See Mashaw, supra note 87, at 82-83. Yet, his constructsuggests
that it is desirableto make awardswhenever benefits of the paymentare positive, which
implicitlyignores the costs of financingbenefits (that is, the financialcost of fundingthe
benefits). See id. at 83. Taken together, however, these two omissions are largely offsetting-they would be precisely offsettingif the cost of financingbenefitsjust equaledthe
social value of benefits to those not at all disabled(althoughgenerallythe cost would be
highersince taxationinvolves administrativeand incentive costs).
187As suggestedin note 184, accuracymay affect incentivesto applyfor benefits,which
will affectadministrativecosts. If total applicationsfall, andby a sufficientamount,administrativecosts wouldfall. The analysisin the text does not dependon whetherthe administrative cost is positive or negative. In addition,the text simplifiesin implicitlyassumingthat
all administrativecosts are budgetarycosts, but they may also involve privateexpenditures
of time and money.
188For a formalanalysis, makingthe analogy to privateinsurance,see Louis Kaplow,
OptimalInsuranceContractsWhen Establishingthe Amountof Losses is Costly (Discussion PaperNo. 122, HarvardLaw School, Programin Law and Economics 1993).
189Claimantsalso do not take into account costs of runningthe system that determines
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To illustrate,suppose that a claimantseeks to receive $10,000in public
benefits.To receive these benefits, the claimantwould be willingto spend
up to $9,999. But the social benefit of the claimantbeing found eligible
is always less-and often much less-than this amount. The reason is
that paying the $10,000 in benefits involves an expenditure of public
funds, which may requireincreasingtaxes, reducingothers' benefits, or
cutting other programs. Hence, the social value of the transfer is less
thanthe privatevalue, regardlessof whetherthe claimantis truly eligible
or ineligible.190
In practice, of course, claimants usually would choose to spend far
less than $9,999. For example, if a claimantcan spend $500 to achieve a
95 percent chance of receiving benefits, he surely would not spend an
additional$9,499 to increase the probabilityto 100 percent, even if this
were possible. The argumentin the previous paragraph,however, applies
equally to incentives at the margin. When a claimant contemplates an
additionalexpenditureto increase the likelihoodof receivingbenefits, he
considers only the cost of the expenditureand the gain from receiving
the benefits, and not the social cost of fundingthe program.Therefore,
whatever the amount individuals choose to spend, the amount will be
socially excessive unless they are restrainedor discouragedfrom undertaking as much effort in establishing eligibility as they would like. A
system designedto determinebenefiteligibilityshouldgenerallyconstrain
to some extent the ability of individualsto expend resources establishing
their claims.191
3. Courts and Commentators'Views
Much of the attention to accuracy in the context of benefit eligibility
has been with regardto the SupremeCourt's approachto proceduraldue
eligibility,aside from the costs they incur themselves. To simplify the exposition, it is
useful to think of these costs as part of the cost of providingthe benefits.
190If the claimantis trulyeligible, the social value of providingthe benefitsmay be high,
but it is still the case that there is a nontrivialsocial cost in providingthe funds. If the
claimantis ineligible,the transfer-taking into account the benefitto the claimantand the
cost of providingthe funds-is of negative social value (assumingthat the programmakes
ineligiblethose individualsto whom it would be undesirableto providea transfer),and the
resourcecost incurredin claimingthe benefitsis an additionalsocial cost.
191How muchthey shouldbe constrainedis an empiricalmatter.Thereare othercomplications that could favor a differentoutlook. For example, claimantsmay have resource
constraintsthat makeit impossiblefor them to financeeven the socially appropriateinvestmentin establishingtheir claim, in which case subsidiesmay be desirable.The point would
remainthat the amountof assistance that should be providedis less than what a claimant
would be willing to pay if not under a resource constraint(and, a fortiori, less than the
amountthey would wish to have paid on their behalf at no cost to themselves).
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process that was first articulated precisely in Mathews v. Eldridge:'92
"[I]dentification of the specific dictates of due process generally requires
consideration of three distinct factors: First, the private interest that will
beaffected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards; and finally, the Government's interest, including the function involved and
the fiscal and administrative burdens that the additional or substitute
proceduralrequirement would entail."193Much subsequent criticism has
focused either on whether the Court in this case or others applied this
analysis correctly194 or on the appropriateness of a cost-benefit framework.195The present discussion will instead concern whether the costbenefit framework is properly conceived.
As an initial matter, the Court's formulation is confused. The third
element-the government's interest-includes everything and tells nothing. Presumably, even the first two elements are part of the government's
interest.196And, if one views the government's interest narrowly as involving only its selfish interest, the statement is unilluminating because
it says nothing about how this interest is affected by changing procedures.
The second element is somewhat puzzling, because it does not explain
why the risk of an erroneous deprivation is relevant in addition to the
value of a procedural change. Implicitly, it is assumed that reducing error
from 10 percent to 8 percent is more important than reducing it from 4
percent to 2 percent, but no reason is given.197Even the first element is
192424 U.S. 319 (1976). For subsequent illustrativeapplications, see Connecticutv.
Doehr,111 S. Ct. 2105 (1991);Lassiter v. Dept. of Social Services, 452 U.S. 18 (1981).
193424 U.S. at 335.

194Most criticssuggestthatin applyingthis test courtsaretoo stingyto claimantsbecause
theyfail to appreciatethe significanceof the privatedeprivationor the value of procedural
safeguardsand they overstate the government's interest. See, for example, Jerry L.
Mashaw,The SupremeCourt's Due Process Calculusfor AdministrativeAdjudicationin
Mathewsv. Eldridge:Three Factors in Search of a Theory of Value, 44 U. Chi. L. Rev.
28, 37-46 (1976).Some, however, have suggestedthat courts are all too willingto impose
additionalproceduralrequirements.See Henry J. Friendly,"Some Kind of Hearing," 123
U. Pa. L. Rev. 1267(1975).
195In particular,the suggestion is that a crass utilitariantest overlooks other values,
notablydignitaryvalues. See, for example, Owen M. Fiss, Reason in All Its Splendor,56
BrooklynL. Rev. 789 (1990);Mashaw, supra note 87, at 88-97; Mashaw,supra note 194,
at 46-59; JerryL. Mashaw,AdministrativeDue Process:The Questfor a DignitaryTheory,
61 B.U.L. Rev. 885 (1981). Some of these other values will be addressedin Section VC.
196See, for example, Mashaw, supra note 87, at 81.
197One might imagine that the errors eliminatedwhen moving from 10 percent to 8
percentwould, on average, be more severe errorsthan when movingfrom 4 percentto 2
percentsince when the error rate is low only more modest errorsmay remain.See note

183supra.
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problematic,as it refers to the privateinterestaffectedwithoutspecifying
whetherit is meant to include the interest of ineligibleapplicantsor only
eligible applicants.
A generousinterpretationof the Court's discussion198
suggests that the
firstfactor refers to the interest of the disabled in receiving benefits, the
second to the reduction of false negatives, and the third to costs of the
added procedureplus something else, presumablyinvolving the cost of
payingbenefits to the ineligible. (To be complete, this latter component
would have to include the effect on false positives, the value of benefits
to the ineligible, and the costs of providingbenefits.) Even so, this interpretationis not really a formulation.Rather, it is a heterogeneouslisting
of relevantfactors. There is little care either in specifying each relevant
componentor in ruling out irrelevantones. And it does not attempt to
indicatehow the components fit together.199
These limitationsof the Court's test need not create significantproblems as long as those who apply the test take it to represent a more
coherent formulation.It does not appear, however, that clear thinking
always results. In particular, there seems to be systematic confusion
aboutthe relationshipbetween accuracy and the burdenof proof, a topic
exploredin Subsection IIIB1.
Thisconfusionis reflectedin the Court'sthirdfactor, which is generally
seen as suggestingthat governmentfunctions will be adversely affected,
even aside from the added costs incurredin fundingadditionalprocedural
safeguards.This seems to assume that the added procedurewill involve
an increase in the rate at which benefits are paid to individualswho are
not disabled.200Procedures that increase accuracy in isolation do not
producethis sort of effect: more accuracy would reduce the rate of mistaken grantsof benefits. Instead, this patternof results-a higherrate of
grantingbenefits to both the disabled and those who are not disabled-is
what follows from a reduction in the implicit burdenof proof. In other
words, the Court and subsequentinterpretersand commentatorsimplic198 See 424 U.S. at 339-43.

199The Court simply announces the test, with little explanationbeyond a citation to
Goldbergv. Kelly, 397 U.S. 254, 263-71 (1970),which articulatesno test but does discuss
variousfactors leadingto the Court's conclusion in that case. The interpretationmust be
madefrom the Court'sapplicationof each componentto the facts of Mathewsv. Eldridge,
Goldbergv. Kelly, and other cases. In many instances, this leaves little ambiguityover
what is included, but the readeroften must speculateas to the reasons for inclusion, the
relationshipamongthe factors(includingtheirweight),andwhetherelementsnot mentioned
are excluded or simply not present in the case before the Court.
200The only alternativeexplanationwouldbe thatthe Courthadin mindthe cost of paying
for benefitsof deservingindividuals,but it seems clear from the context and subsequent
applicationsthat this is not the case, at least not entirely.
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itly have in mind procedures that involve a de facto shift in the burden
of proof, without regard to their effect on accuracy.201
This makes the Court's test and discussion of it easier to understand.
The origin is apparent: those who challenge existing procedures are individuals who lose under them, and they will seek an additional procedure
that will improve their circumstances.202 But there remains the problem
of justification. Is there a constitutional requirement that burdens of proof
not be too high in determining benefit eligibility? If not, what is the basis
for demanding a reduction in the burden of proof? The remaining discussion will not answer these questions but, rather, suggest that, whatever
the basis for inquiring into the burden of proof, the conventional approach
seems to differ greatly from one designed to address this issue.
First, a necessary element of a challenge to an existing proof burden
as inadequate would be an inquiry into the height of the current burden
of proof. Perhaps the previously criticized second component-referring
in part to the risk of erroneous deprivation-embodies this inquiry. But
then it is unclear why the inquiry would not be at an end. If the burden
is too high, the complaining party wins; if not, he loses.
Instead, one may understand this as a sort of cost-benefit analysis
about the burden of proof.203The burden of proof should be lowered only
201For example,Mashawarguesthat "[a]nyattemptto eliminateeithertype of errorwill
induce errors of the opposite type. Hence, a move in the directionof eliminatingfalse
negatives-for example, by relaxingstandardsof proof with respect to some criterionof
eligibility-will induce some additionalnumberof false positives." Mashaw, supra note
87, at 84-85 (emphasisadded). This suggests, remarkably,that improvingaccuracy per
se-as by obtainingadditionalmedicaltests, increasingtrainingof decision-makers,investigatingfurtherthe applicant'sabilityto performparticulartasks-is impossible.(It is apparent from other parts of Mashaw'sbook that he does not believe this.)
Furtherevidence that the burdenof proof is the core concern is that those who oppose
moreproceduresoften do so because of the increasein mistakengrantsof benefits,whereas
those who supportthe proceduresmay dispute the magnitudeof the effect but usually do
not dispute the direction. Nor do they propose, say, adding proceduralprotectionsfor
claimantswhile simultaneouslyincreasingthe explicit burdenof proof so as to keep the
likelihoodof mistakengrantsof benefitsconstant. (Obviously,such a rise in the burdenof
proofwould result in more mistakenbenefitdenialsthan underthe proposedaddedprocedures,althoughless thanunderthe status quo if the proposedprocedureswere indeedmore
accurate.)Perhapsthe assumptionthat proceduresinevitablyreducethe claimant'sde facto
burdenof proof has seemed naturalbecause the SupremeCourtcases generatingmuchof
the literaturehave involved terminationsof benefits, where the claimantwas demandinga
preterminationhearing.If such a hearingwere required,it is generallypresumedthat there
would be added delay before all terminations,which would be pro-claimantin the interim
(assumingthat mistakenlypaid benefits often could not be recovered).See, for example,
Mashaw,supra note 183, at 1435-36.
202Even this need not be true. A differentproceduremay be adverse to claimantsin
general,but for a claimantwho has alreadylost underexistingrules, it is desirableto have
a second chance, even if the new game is a more challengingone.
203In fact, the Mathews v. Eldridgebalancingapproachis used in disputes about standardsof proof in civil cases. See LaurenceH. Tribe, AmericanConstitutionalLaw 740-43
(2d ed. 1988).
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if two conditionssimultaneouslyhold: the burdenis "high," and lowering
it is justified on cost-benefit terms. Alternatively,the idea might be that
somecombinationof excessive height in the proof burdenand sufficiently
good markson a cost-benefittest for its reductionwarrantfindingfor the
claimant.Whileone can understandsuch an approach,it seems to diverge
substantiallyfrom much of the discussion and applicationof the Court's
test.204Yet another formulationwould ignore the aspect of the second
componentreferringto the rate of errorand simplyunderstandthe formulationas statingthat there should be a cost-benefitanalysis of the burden
of proof in such settings. If the burden is inefficientlyhigh, it must be
reduced.205

A more puzzling, second question is: if the problem is an excessive
burdenof proof, why should it be reduced by adoptingsome particular
procedure, whether a hearing, providing a lawyer to the applicant, or
whatever?As emphasized in Subsection IIIB1, there are many ways to
alter a proof burden. In the benefit determinationcontext, it may be
feasibleto do this for free. One could instructthose who determineeligibility(whethercase workers, administrativelaw judges, or those providing internal review of appeals) to require somewhat less confidence in
eligibilityas a prerequisiteto grantingbenefits. By reviewing the rate at
which applications are granted or by other means, such a shift could
Even if a direct shift in the burdenof proof
probablybe implemented.206
were infeasible, the question would not be whether a given procedure
accomplishes a cost-beneficial reduction in the burden of proof but,
rather,what procedureaccomplishes a given reductionin the burdenof
proof at the lowest cost. One could then ask whether implementingthat
procedurewould achieve a cost-beneficialreductionin the proof burden.
Thus, if the burdenof proof is the object of the inquiry,a ratherdifferent approachwould be appropriate.Yet there are reasonsfor caringabout
the effects of particularprocedures, even those that may not involve the
cheapest way to reduce the proof burden. An obvious reason is that
proceduresaffect accuracy.207Thus, providingan opportunityfor claim-

204Most notably, one does not find extensive analyses of what "too high" a burdenof
proofmay mean.
205If it is too low, the governmentis always free to amend statutes, regulations,or
procedures.
206Presumably,internaladministrativeguidelinesand proceduresalreadypay much attentionto the implicit, de facto burdenof proof. Those grantingor denyingeligibilitymay
get varioussignalsand sanctionsthatinducethemto behavedifferently.Thereis no obvious
reason that a denial rate that was a few percentagepoints higheror lower would involve
much differencein administrativecosts.
207Otherreasons are discussed in Section VC.
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ants to explain their situation and respond to arguments may improve
decision-makers' knowledge of which claimants are eligible. But the
proper analysis of whether a gain in accuracy is desirable (explained in
Subsection 1) is rather different from that for determining how high the
proof burden should be.
The analysis in Subsection IIIB1 emphasized that it is conceptually
useful and typically feasible as a practical matter to separate evaluations
of accuracy and of changes in the implicit burden of proof. It appears
that courts and commentators that have addressed procedural requirements for determining benefit eligibility care about both and have confused the two inquiries.208The result is that the objectives of the analysis
are not clear, and the analysis of both accuracy and burdens of proof
suffers. Thus, results concerning particular procedures viewed in isolation may be mistaken and, even if they are narrowly correct, they may
not involve the best procedural design compared with alternative ways
to affect the burden of proof and accuracy.209
When it is proposed, say, that there be a more formal hearing, it should
separately be asked whether the hearing would produce a cost-justified
increase in accuracy and whether it would result in a desirable reduction
in the burden of proof. If both answers are affirmative or negative, the
outcome is clear. If only the former answer is affirmative, it would be
desirable to adopt the procedure but also to raise the proof burden by
other means.210If only the latter answer is affirmative, it is probably best
not to adopt the procedure but, rather, to reduce the proof burden in
some other manner.
208The best evidence for this is that, in concrete applications,a procedure'seffects are
almostuniformlydescribedin a mannerthat impliesa shift in the burdenof proof, with no
necessaryeffect on accuracyin eitherdirection,while generaldiscussionsof the desirability
of additionalproceduresoften emphasizeaccuracyandmakeno mentionof how procedures
affect the burdenof proof.
209In part the problemreflects the limits of designinga legal system piecemeal,through
isolated disputes about the proprietyof particularprocedures.Also, governmentofficials
may anticipatethat courtswill be inflexible.For example,if a courtrequiresnew procedure
X today, an agency might imagine eliminatingX tomorrowand substitutingY, which it
believes accomplishesthe objective in a more efficient manner.The question is whether
the court's order is interpretedliterally to requireX, or only to requirecertain sorts of
results, so that it may requireX in the absence of Y but would not requireX if Y were
present.Since courts' statementsof objectivesare so obscure,this is difficultto determine.
210Such an outcome may occur presently. When an agency is forced to adopt an added
procedure,particularlyif it has a limited budget, it may be inducedto adjustits internal
operationsin a mannerthat leads decision-makersto be more stingywith regardto a given
set of information. See Mashaw, supra note 183, at 1447-48; notes 137 and 206 supra. See

also note 185supra(agenciesmay be more reluctantto grantinitialeligibilityif termination
is made more difficult).
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B. Adjudicationabout Past Acts That GovernsFuture Conduct
1. The Effect of Remedies Specifying Future Conduct
on Prior Conduct
Often,adjudicationcombines elements of past behaviorandfutureconduct. For example, prior conduct violating another's rights may be enjoined or one who commits a crime may be imprisoned.In such instances,
the analysis of Parts II and III continues to be applicable,as the anticipation of an injunctionor imprisonmentaffects individuals'ex ante decisions about how to behave. But such ex ante analysis may be only part
of the story. Injunctions and imprisonmentdictate future behavior as
well. In contrast, when sanctions are monetary (damage awards and
fines), individualsare penalized for their prior behavior but left to their
own decisions with regardto the future.211
This difference,however, may be overstatedin the case of injunctions,
for often the enjoined party has the option of contractingwith victims to
remove the restraintimposed by the injunction.212
Similarly, in the absence of an injunction, a victim might contract with an injurerto have
the latterrefrainfrom her harmfulconduct in the future.Thus, it is familiar that the difference between propertyrules (entitlementsenforced by
injunction)and liability rules (entitlementsenforced by damages)is less
thanmay appear.In the limit, when bargainingproceeds withoutany cost
or impediment,they are the same.213In such instances, any injunction
can be seen as having a monetary equivalent, so the analysis of Part II
concerningaccuracy in assessing damages would be applicable.
Nonetheless, it is often the case that injunctionsremain in place because bargainingis imperfector is prohibited.The problemof numerous
dispersed victims is the most familiar example of the former. For the
latter, one might consider civil rights injunctionsor a declarationthat a

211The prioradjudicationmay still affect futurebehavior.First, individuals'information
may change. (One may not have knownpreviouslythat an act was illegal,but for the future
one knowsandis likely to remember.)Second, if futurepenaltiesdependon priorviolations,
one's incentivesin the futurewill differ.(A properanalysiswouldtake accountof the effect
on future opportunitiesin determiningthe effect of a first sanction on an individual'sex
ante behavior.See, for example, A. MitchellPolinsky& Daniel L. Rubinfeld,A Model of
OptimalFines for Repeat Offenders,46 J. Pub. Econ. 291 (1991).)
212Also, an enjoinedparty may have the option of violatingthe injunctionand payinga
penalty.
213See, for example, GuidoCalabresi& A. DouglasMelamed,PropertyRights,Liability
Rules, and Inalienability:One View of the Cathedral,85 Harv. L. Rev. 1089(1972);R. H.
Coase, The Problemof Social Cost, 3 J. Law & Econ. 1 (1960).
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statute is unconstitutional.214 Also, one cannot be released early from
prison upon paying a fee.215
2.

The Value of Accuracy with Regard to Future Conduct

An analysis of the benefit of accuracy with regard to future rights and
obligations is more similar to conventional cost-benefit analysis, as of a
public works project or of eligibility for future entitlements, than to that
in Parts II and III. Compare, for example, crafting the right injunction
for operating a factory that pollutes with determining the best location
for a road. In each case, one can always undertake more study in the
hope of improving the decision, but perfect accuracy is neither feasible
nor desirable, due to its cost.216
When adjudication both creates incentives for ex ante behavior and
affects future conduct, accuracy tends to be more valuable. Consider
imprisonment, where the benefit with regard to future conduct is incapacitation, which prevents dangerous individuals from causing further harm
to the community.217 Note that the benefit of incapacitation does not
depend directly on whether individuals have accurate ex ante knowledge.218 The benefit of accuracy concerns whether those incapacitated
are indeed those who are dangerous. If one increases accuracy, there are
two effects. More guilty, presumed dangerous, individuals are incapacitated, which is an advantage from this perspective. In addition, fewer
innocent individuals are incapacitated. Incapacitating the innocent is of
no independent benefit (and is even likely to be harmful, in addition to
214Thereis some roomfor bargainingeven in this latterarea. For a civil rightsinjunction,
the injunctionmay be avoidableif, priorto a courtorder,the case is settledwitha monetary
payment.(This may have to be court approved,however.) For problemsof constitutionality, if the benefits of a differentapproachare sufficientlygreat, the constitutionmay be
amended.Needless to say, in both contexts there often are sufficientimpedimentsto bargainingthata court'sinjunctionwill remainin effect even if it is not in the aggregateinterest
of affectedparties.
215In some instances, there may be a de facto choice between monetarypaymentsand
imprisonment,as when plea bargaininginvolves an agreementfroma prosecutorto recommenda particulartype of sentence.
216One way injunctionssometimes account for error is to provide for modificationin
light of futureinformation.
217A more extreme situation arises with capital punishment,for which the Supreme
Court has emphasized "the Eighth Amendment'sheightened'need for reliabilityin the
determinationthat death is the appropriatepunishment.'" Caldwell v. Mississippi,472
U.S. 320, 340(1985)(quotingWoodsonv. NorthCarolina,428 U.S. 280, 305(1976)(plurality
opinion)).
218Ex ante knowledge may be relevant. For example, if an individualwould not have
violatedthe law if she knew that the act was illegal, incapacitationfor its own sake would
be unnecessary.
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the deprivation of liberty, if prison teaches the uninitiated how to be
criminals). It was previously noted that the high social cost of imprisonment as a sanction justifies greater accuracy than otherwise.219Considering incapacitation in addition to deterrence and sanction costs suggests
that accuracy in determining imprisonment should be higher still.220
3.

Parties' Incentives to Present Information in Adjudication

In this context, as in the others examined in this article, there is no
particular reason to believe that parties' incentives to present information
are socially optimal.221Parties gain from adjustments that are purely redistributive or even those that decrease value. (The discussion in Subsection A2 of claimants' excessive incentives to demonstrate eligibility for
public benefits illustrates this problem.)222Parties' private gains from presenting information may thus systematically exceed social benefits. An
exception223may arise when there are third parties that are unrepresented
or ineffectively represented.224 The problem, however, is not that those
parties effectively represented will present too little information; their
incentives remain excessive. Rather, information that it is not in their
interest to present may remain unavailable to the decision-maker.
219See Subsection IIIA2b supra.
220The argument is applicable to determining not only who is imprisoned but also the
duration of the term. The reason is that, from an incapacitation perspective, it is desirable
to imprison the more dangerous for a longer period of time. Thus, for example, even if one
is certain as to whether an individual committed murder, knowing whether it was premeditated or committed in the heat of passion may be relevant to assessing dangerousness for
purposes of incapacitation. (Individuals who kill in the heat of passion have lower recidivism
rates.)
221It is useful to contrast the manner in which information is collected to design public
projects and to determine the content of injunctions. The adversary system is obviously
much more central in the latter context, although the use of public hearings or other opportunities to comment on proposed action introduces elements of the adversary system into the
former.
222Expenditures by truly eligible claimants may be socially desirable even though their
objective is redistributive because this particular redistribution is socially favored, but the
analysis suggested that, as in other distributive settings, individuals ignore the cost of
making the payment they will receive. (Expenditures by those who are ineligible involve,
as described in note 190, both undesirable redistribution and a waste of resources.)
223In addition, the exception discussed in Subsection IIID2b (that individuals do not take
into account the full social cost of costly sanctions) remains applicable.
224Class actions and intervention are devices designed to address these problems, but
familiar agency problems render them imperfect. See, for example, John C. Coffee, Jr.,
The Unfaithful Champion: The Plaintiff as Monitor in Shareholder Litigation, 48 L. &
Contemp. Probs. 5 (Summer 1985); Jonathan R. Macey & Geoffrey P. Miller, The Plaintiffs'
Attorney's Role in Class Action and Derivative Litigation: Economic Analysis and Recommendations for Reform, 58 U. Chi. L. Rev. 1 (1991).
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V.

OTHER VALUES OF ACCURACY

This article presents an economic analysis of the value of accuracy in
adjudication. The primary focus throughout is on how accuracy affects
the central instrumental purposes of the law. Therefore, Parts II and III,
which discuss accuracy in determining damages and liability, emphasize
how accuracy is relevant to the effectiveness of the law in controlling
behavior. Part IV, on accuracy in establishing future rights and obligations, concerns the extent to which the law's purposes in directing future
events are fulfilled. The analysis also emphasizes costs of achieving the
law's objectives-in particular, administrative costs and social costs arising from the imposition of sanctions.
Yet, much concern expressed about the accuracy of the legal system
appears to be addressed to different objectives. Thus, accuracy may be
valued because it advances fairness and justice, one cares about mistakenly sanctioning the innocent per se, it is important to the system's legitimacy that adjudication appears to be as accurate as possible, or abuse
of power is made more difficult. Also, some procedures that affect the
accuracy of adjudication may be valued in themselves, perhaps because
they enhance individuals' participation in processes that will affect their
lives.
While there is much that has been and could be said about these issues,
little attempt will be made to address them here. First, in most instances,
the nature of the value at stake is not very well defined, and its grounding
is uncertain.225This makes application in concrete contexts and evaluation of trade-offs quite difficult. Second, the type of analysis that would
be appropriate may be rather different from that offered here, so it seems
useful to undertake further explorations separately.
Nonetheless, the analysis in Parts II-IV offers some illumination of
many of these other values. This part notes some respects in which these
seemingly different values may be implicitly included in the economic
analysis. It also indicates how the economic analysis may illuminate the
extent to which other values are implicated in the contexts that have
been examined here. These remarks will not be comprehensive. Nor can
they be definitive with respect to the topics addressed because many of
these values can be articulated in so many ways that an argument relevant
to one version may be inapplicable to another.
225For example, Mashaw refers to his own statement of the dignitary values of due
process as follows: "The values that fit our intuitions are vague at the margins and potentially contradictory at the core." See Mashaw, supra note 195, at 899.
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A. Accuracy in the Assessment of Damages
1. Fairness and the Accuracy of Compensation
Withregardto accuracy in assessing damages, one mightbe concerned
withthe fairnessof the outcome in additionto how the accuracyof adjudicationaffects behavior. Thus, if a defendantis requiredto pay more than
the harm she caused, this may be seen as an unjust burden. Or if she
pays less than harm caused, this may be seen as less than she deserves
to pay. Similarly, if a plaintiff collects too little, correctivejustice may
not be served. If he collects to much, it may be viewed as an undeserved
windfall.
Examine this claim first in the simplest setting examined in Part II, in
which individualsare risk-neutraland potential injurersat the time they
act do not know theirtrue level of harm(andcannotreasonablydetermine
it in advance). Then, arguably, the analysis suggests that the result is
fair. Both an accurate system (damages equal to actual harm) and an
inaccurateone (damagesequal to average harm)result in injurersbeing
obligated for the same expected payment. Moreover, if they are riskneutral, they value these two outcomes identically. Thus, an ex ante
notion of fairness may be appropriate,and it would not requiregreater
accuracy. (An analogous argumentcould be made for plaintiffs.)226
When individuals are risk-averse, it is no longer true that they are
indifferentbetween damages equal to average harm and actual harm.
For plaintiffs, Subsection IIA3 noted that the possibilities of under-and
overcompensationare costly because of the risk that is imposed. As a
result, greateraccuracy would be justified on this account. The question
then becomes whether fairness demands even more accuracy than this.
That is, does some fairness norm require that the system attach more
weight to mistakes in compensatingplaintiffsthan would be attachedby
226Accuracymay be relevantfor ex ante fairnessto plaintiffsif some suffersystematically
moreharmfromaccidentsthanothers, so that, ex ante, they can expect to be undercompensated. Individualswhose damages,measuredin dollars(as the legal system does even when
the injuriesare nonpecuniary),will usuallybe above averageare typicallythe wealthy,who
have more skills (and thus lose more wages when disabled),attachhighereconomic value
to nonpecuniarylosses, and have moreexpensive propertyto be damaged(a Cadillacrather
than a compact car). First-partyinsurance would eliminate variance in awards, but the
wealthywould pay higherpremiumsto the extent damagesdo not equal actualharm.(For
example, auto insurancepremiumsfor a Cadillacare higherthan for a compact car.) Of
course, adjustmentselsewhere, as in the tax system, could offset such an effect. See note
238 infra. Whetherthe disparateeffect is correctableand whetherit is seen as unjustwill
likely dependon its source and who is affected.
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the plaintiffs themselves? If not, the economic analysis subsumes this
fairness concern.
For defendants, risk aversion indicates that less accuracy than otherwise is warranted because accuracy imposes risk. Does fairness demand
that defendants bear such risk, when it is costly to them and they could
not reasonably foresee the difference? If not, fairness would not call for
a prescription different from that in the economic analysis.227
Another aspect of fairness concerns notice. If, indeed, defendants
could reasonably foresee average harm but not actual harm, do they
deserve to pay for actual harm, even when it is unusually high or low?
If not, an accurate system may be more objectionable than an inaccurate
one.228
Now, consider the case in which injurers do know the actual harm they
would cause in advance. The economic analysis indicates that accuracy
is desirable in this case if it is not too costly. Does fairness demand
accuracy at any cost? If not, how much accuracy does fairness demand?
In particular, is there a reason to provide more accuracy than the parties
would demand if they could agree on the level of accuracy in advance?
If not, then fairness would again be subsumed in the economic analysis.229
2.

Ex Post Incentives to Present Information in Adjudication

The analysis in Section IIC indicates that in many settings parties may
have an excessive incentive to present information in adjudication. Thus,
the economic analysis suggests that the system should be designed in a
manner that either reduces these incentives or prevents parties from acting as they wish (as by limiting discovery or the number of experts who
may testify). Are such limitations unfair? Would they frustrate the value
of allowing parties the ability to participate fully in determining their fate?
A prerequisite to answering such questions is specification of the im-

227Observethat, if fairness does requirethat defendantsbear such risks, liabilityinsurance shouldbe prohibited.
228Manyconcernedwith distributivejustice see eliminatingwealthdisparitiescaused by
fortuityto be a centralconcern. CompareKaplow & Shavell, Legal Advice, supranote 5,
at 603 (fairnessof limitingadvice aboutinformationto presentin litigationwhen individuals
do not know at the time they decide how to act what the advice would be).
229Whilethe languageof the discussioninvolved cost-benefitanalysisratherthan hypotheticalbargaining,it is familiarthat informedpartieswould contractto an efficientresult.
The particularapplicationis that disputeresolutionis indeedoften specifiedby contract.If
fairnessdemandsan outcomeinconsistentwith whatpartieswouldchoose, such contractual
provisionsshouldnot be enforced.
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plicit notion of full participation. If the system offers both sides one trial
day to present evidence, is participation full, excessive, or inadequate?
Can one specify full participation independently of the instrumental values that participation serves? One could ask individuals how much they
value a day in court and then ask them how much they value two or
three days. A result differing from that in the economic analysis would
arise only if individuals attached values unrelated to the outcome participation would produce. (For example, if they preferred three days to one,
at a cost of, say, $1,000 per day in lawyers' fees, even if the outcome
would be the same, then limiting them to one day might be seen as undesirable.)
Parties usually do prefer to present more evidence because they believe
it will advance their case. Similarly, they prefer that their opponent present less. One might ask what joint arrangement they would find best.
The answer, in most instances, is zero trial days; most cases settle for
precisely this reason.230 Moreover, one suspects that, when a case fails
to settle, this may be because of an inability to reach agreement on
amounts of money rather than because one party attaches substantial
independent value to the days in court.231
The value of presenting information in court should be viewed ex ante.
The economic argument that incentives may be excessive concerns the
difference between the effect of further information on ex post results
and on ex ante behavior. In the simple case in which ex ante behavior is
totally unaffected by the prospect of greater accuracy, achieved by
allowing additional presentation of information in adjudication, one could
ask whether fairness or process values call for a different outcome.
Again, the contractual argument can be made: the efficiency analysis
suggests what informed parties would have agreed to ex ante.232 This
230Relatedly,thereare reportsof satisfactionwith alternativedisputeresolutionprograms
that providean appearancebefore a neutraldecision-makerthat falls significantlyshort of
a full trial. See, for example, SteeringCommitteeReport, AmericanLaw InstituteStudy
on Paths to a "Better Way": Litigation,Alternatives,and Accommodation,1989Duke L.
J. 811,817.
231In most contexts, parties attach negative value to time in court, both because of
direct litigationcosts and because of the time and anguishinvolved. There are, no doubt,
exceptions, such as in the libel context where the plaintiffor defendantmay wish a public
pronouncement.(Even there, a settlement in which the other party agrees to a public
apologyis often viewed as an adequatesubstitute,suggestingthat it is the outcome-here,
a nonpecuniaryone-rather than the days in court themselves that are valued.)
232That is, if accuracy ex post is inefficient,but ex post incentives would be such that
one or both parties would nonetheless have an incentive to undertakeexpendituresto
present information,the parties would wish to bind themselves in advance not to pursue
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leaves two possibilities: either there exist values that would call for nullifying an ex ante agreement to limit presentation of information in adjudication233or, if parties attach value on their day in court for its own sake,
the economic analysis presented here omits a component.
B.

Accuracy in the Determination of Liability

1. The Extent to Which the Analysis Incorporates a Concern
for Mistakenly Sanctioning the Innocent
The most obvious independent concern in the context of accuracy in
the determination of liability is a concern for mistakenly sanctioning the
innocent. Recall, however, that the economic analysis takes into account
that sanctions themselves may be costly. Thus, the cost of mistakenly
imposing sanctions on the innocent is a central part of the analysis in
Part III. To be independently concerned with sanctioning the innocent
suggests that in some sense the sanction cost, as measured in an economic analysis, involves an undervaluation.
Consider first the indirect cost of sanctioning the innocent-its effects
on their behavior. The analysis suggested that individuals would, on account of the possibility of mistakes, be more likely to commit harmful
acts234and be more likely to be deterred from committing harmless acts
that subjected them to the risk of sanctions.235 Thus, the analysis fully
incorporates the adverse effects of mistakes on the behavior of individuals who are truly innocent. The value placed on this effect is individuals'
private valuations of the acts deterred.236As long as there are no externalities, there is no obvious reason to depart from such an analysis.237
Now consider the direct costs of sanctioning the innocent--that is, the
costs of the innocent bearing the sanctions themselves, rather than any
effect the prospect of sanctions may have on behavior. When sanctions
are monetary and individuals are risk-neutral, the analysis treats sancthis option. See SubsectionIVA2supra;Kaplow,supranote 188.Partiesin actualcontracts
who specify simple forms of alternativedispute resolutionor who providefor liquidated
damagesin effect do just this. See SubsectionIIB4asupra.
233See, for example, Owen M. Fiss, AgainstSettlement,93 Yale L. J. 1073(1984).
234See SubsectionIILA1 supra.
235 See Subsection IIIA3 supra.

236In the economic calculus, the cost of deterringa harmlessact, for example, is the
individual'sbenefitof the act minusthe harmof zero.
237If there are externalities,such as benefitsto thirdparties,there is a reasonto encourage such acts withoutregardto the problemof inaccuracy.
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tions as socially costless because they involve mere transfersof money.
Thus, sanctioningthe innocent receives no independentweight. Should
this be otherwise? When individualsare risk-neutral,by definitionthey
do not attach any cost to the risky aspect of sanctions. All they care
about is the expected value. That individualscommittinga harmlessact
have a positive expected sanction cost does deter desirable behavior, a
consequence alreadynoted and taken into account. This leaves the possibility of an argumentthat it is unfairthat individualswho are not deterred
must make payments, essentially an argumentthat there is an unfairtax.
Such arguments are much akin to arguments about ex post accuracy
of compensationwhen individualsare risk-neutral,already examined in
SubsectionA1.238
When sanctions are monetaryand individualsare risk-averse,the riskiness of sanctionsis itself a cost. This cost is incorporatedin the economic
analysis, againwith a valuationcorrespondingto the value innocentindividuals themselves would place on it.239When sanctions are nonmonetary, as in the case of imprisonment,the social costs of sanctions are
viewed as includingthe loss of liberty.240
In all these cases, therefore, the economic analysis includes the cost
of sanctionsborneby innocent individuals.Thus, an independentconcern
for sanctioningthe innocent suggests that there is a harmindependentof
the harm to those who are sanctioned. In addition, as noted, such a
concern must be independentof the effect of the anticipationof mistakes
in distortingbehavior. Finally, if it is a harm unique to sanctioningthe
innocent, it suggests that it must not be a general cost of sanctions, but
one unique to their misapplication.241
If one believes that there is such a concern,242the analysis would be
affected in the mannerdescribed in the following subsection. The point
238There may also be a concern with the effect on the distributionof wealth, if innocent
behavioris disproportionatelyundertakenby, say, low-incomeindividuals(which, for the
system as a whole, seems implausible).Comparenote 226 supra. But it is difficultto
maintainargumentsthat such an effect shouldjustify inefficientredesignof the legal system.
See Louis Kaplow & Steven Shavell, Why the Legal System Is Less Efficientthan the
Income Tax in RedistributingIncome, J. Legal Stud. (in press 1994).
239Thatis, the cost of riskinessin sanctionsis measuredby the amountindividualswould
be willingto pay, above an actuariallyfair amount,for insuranceagainstthe risk.
240Actually,the loss of libertyis used as a shorthandto includeany costs to the individual. The argumentis unaffectedby being more complete, includingeffects on one's reputation or other long-termeffects arisingfrom a mistakenconviction.
241The fear of governmentabuse of power, see SubsectionC3 infra, is one possibility.
242For a discussion suggestingthat there is, see RonaldDworkin,A Matterof Principle
72-92 (1985).
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of this subsection is merely that many, even if not all, of the undesirable
aspects of mistakenly sanctioning the innocent are incorporated in the
economic analysis.
2.

How a Greater Concern for Sanctioning the Innocent
Would Affect the Analysis

If sanctioning the innocent should be given more weight, the analysis
would be qualitatively the same. One would consider the same trade-offs,
enforceand changes in various components of the system-sanctions,
ment effort, accuracy, and the burden of proof-would have the same
types of effects. The only difference would be that effects with regard to
sanctioning the innocent would be weighted more heavily in designing the
legal system. Thus, more accuracy than suggested in Subsection IIIA2b
and a higher burden of proof than suggested in Subsection IIIB2 may be
appropriate.
A common intuition is that concern for sanctioning the innocent also
warrants the use of lower sanctions than otherwise. The analysis in Part
III,243however, suggests otherwise. First, for any given level of deterrence one hopes to achieve,244greater enforcement effort will be required
if sanctions are lower. But raising enforcement effort means that more
individuals will be subject to sanctions, so more mistakes will be made.
It was argued that, as a first approximation, the effects would be offsetting, so that the expected costs of sanctioning the innocent would be
unaffected.
Second, the analysis suggested that relying more on enforcement effort
than higher sanctions to achieve deterrence would be counterproductive.
When greater enforcement effort is required, more cases are processed
(more audits, more prosecutions). This means that each increment in
accuracy becomes more expensive. The result is that the appropriate
level of accuracy is lower, producing more mistakes.245
243See SubsectionsIIIAlb and IIIA2asupra. Details and qualificationsnoted previously
will not be repeatedhere.
244The costs of mistakenly sanctioningthe innocent may be a reason to reduce the
targetlevel of deterrence.(But mistakes also directly reduce deterrence,as explainedin
SubsectionIIIA1,so whetheran additionalreductionis justifiedis not obvious.) But, whatever is ultimatelydeemed to be the appropriatelevel of deterrence, there remains the
possibility of achieving it with high sanctions and low enforcementeffort or with low
sanctionsand high enforcementeffort.
245One may not be requiredto reduce accuracy. But, whateverone spends to achieve
accuracywith a highenforcementeffort, low sanctionstrategy,the same expenditureunder
a low enforcementeffort, high sanction strategywould achieve greateraccuracybecause
the same resourceswould be concentratedon fewer cases.
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C. Accuracy in Establishing Future Rights and Obligations246
1. The Right to Appear
In the context of determiningfuture entitlements, a commonly expressedobjectionto employingan economic analysis to determineappropriateprocedures is that the process value of allowing individualsto be
heard is ignored.247There remains some question, however, about the
246The issues examinedin this section arise in other contexts as well but have received
greateremphasiswith respect to governmentdecisions about entitlements,so for convenience they are consideredhere.
Also, no attemptis madeto be exhaustivewith regardto possibleprocess values. One not
consideredhere that has received substantialattentionis the importanceof an independent
adjudicator.See, for example, MartinH. Redish & Lawrence C. Marshall,Adjudicatory
Independenceand the Values of ProceduralDue Process, 95 Yale L. J. 455 (1986).They
offer both instrumental(see id. at 476-81) and noninstrumental(see id. at 482-91) reasons
for this, althoughthe latter do not emerge as having clearly independentweight: "Our
analysiswill demonstratethat most of the proposedvalues are inherentlytied to the instrumentaljustification,and cannot be separatedfrom the individual'sinterest in his entitlement. Because each of them, with one possible exception, is a variationon the instrumental
theme, each of them, in the end, requiresthe same basic proceduresfor its achievement."
Id. at 482-83.
247See, for example, Mashaw, supra note 194, at 49-52 (linkingthe rightto participate
personallyin the adjudicationwith individuals'dignity). Notes in the remainderof this
section often will discuss Mashaw'sviews, as he has devoted greatereffort to illuminating
these issues than others. Yet all the discussion is implicitlyqualifiedby the fact that his
ultimatepolicy conclusions in the area of social security disabilityclaims-a context he
has examinedin greatdepth-give less weightto othervaluesthanone mighthave expected
from his general discussions of them. See Mashaw, supra note 87, at 222-27; Mashaw,
supra note 195, at 887 (while "a dignitaryapproachto administrativedue process has
merit. . . [t]hevalue ... is not, however, that it would supplanta positive, instrumentalist,
andutilitarianconceptionof process"; dignitarytheory "makesmodest 'absolute'demands
on processes of publicdecisionmaking");id. at 922, 930 (liberalthoughtgives only limited
determinatecontent to claims to participation).See also Lance Liebman& RichardB.
Stewart, BureaucraticVision, review of BureaucraticJustice, by Jerry L. Mashaw, 96
Harv. L. Rev. 1952(1983).
Another prominentexposition of the values of proceduralprotectionaside from their
effect on accuracy is Robert S. Summers,Evaluatingand ImprovingLegal Processes-a
Pleafor "Process Values," 60 CornellL. Rev. I (1974).Summersis explicitlymodestin his
claims, but the patternof argumentis problematiceven for limitedconclusions. Summers'
proposedprocess values are usuallydefinedandjustifiedin a couple of paragraphs.See id.
at 20-27 (offeringten values). Frequently,his argumentinvolves presentingan instance
in which his posited procedureseems attractive. For example, to illustratethe virtue of
"proceduralfairness," his exampleconsidersan adjudicatorwho grantsadvantagesto one
side not made available to the other. Id. at 24-25. Recognizingthat this would bias the
results, he simply poses the rhetoricalquestionof whetherit would be unfaireven if it did
not. Id. at 25. But such a propositionis best tested with an examplethat does not involve
such an effect on results. Thus, considerwhetherit wouldbe unfairif a plaintiffwere given
three docket entries for every item he files while the defendantonly gets one docket entry.
It seems difficultto arguethat there is a significantinjustice.But if injusticecan only arise
when there are effects on the outcome, it is hardto see how Summers'criterionof indepen-
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justification for such a process value-in particular, one not already subsumed in the value of accuracy or in setting the burden of proof.248
One suspects that claimants who object to not being heard are those
who are, for example, denied benefits.249 If only losers complain, however, one should be suspicious that the complaint is motivated by a concern for the result, and thus an objection to a lack of process may implicitly be an instrumental argument.250An entirely plausible reason to object
to not being heard is that one may believe (perhaps feel certain) that the
decision was adverse precisely because the decision-maker was deprived
of information one had to offer.251 Thus, the decision may have been
dent concernis established.See id. at 14 (givingas one of three requirementsof a process
value that "it is a value that can rendera featureof the legal process prizableregardless
of its effect, if any, on results"). Even if the example here is unfairto Summers,it does
seem properto ask why he andmost othercommentatorsadvancingthe existenceof process
values wholly independentof results rely primarilyor exclusivelyon exampleswith effects
on results which are alone sufficientto warranttheir preferencefor the procedure.See
id. at 46 ("Identificationis an acute problembecause most process features capable of
implementingprocess values are at the same time capableof servingas means to certain
outcomes."). Summersalso argues that his position is supportedby the fact that "some
processvalues are so takenfor grantedin our own society." Id. at 33. But some procedures
maybe valuedpreciselybecause of theireffect on results. Moreover,it is difficultto justify
the posited values on groundsof public supportand then criticize society for failingto act
on them (which suggests that the supportis minimalor absent). See id. at 39, 42.
248CompareWilliamVan Alstyne, Cracks in "The New Property":AdjudicativeDue
Process in the AdministrativeState, 62 CornellL. Rev. 445, 475-76 (1977):
To the extent that one finds proceduralgrossness offensive in food stampadministration,
public housing, public employment,etc., it is almost certainlybecause one believes that
access to these things is itself of importance.Mistakendenial, or mistakenterminationof
such things to those who are in fact eligible is per se the wrongthat makes one angry. It
belittles the matterto rest the case for minimalproceduralfairness only on an extended
anxiety in behalf of first amendmentinterests, which we know in advancewill be involved
in but a tiny fractionof the cases in which mistakesare made.
249One does not often hear stories of individualswho win complainingthat they did not
get their day in court. If there is an independentprocess value, they would have a claim
for reconsiderationunder properproceduresdespite their victory, and if they valued the
processsignificantly,they wouldchoose such a reconsideration,even at some riskof losing.
250"We all feel that process mattersto us irrespectiveof result. This intuitionmay, of
course, be a delusion.We may be so accustomedto rationalizingdemandsfor improvement
in our personalprospectson the purportedlyneutralterms of process fairnessthat we can
no longer distinguishbetween outcome-orientedmotives and process-orientedarguments.
Thibautand Walker'sexperimentalwork . . . may, after all, merely demonstratethat we
generallyregard control or the opportunityfor personal strategic behavior as the best
protection for our substantive concerns." Mashaw, supra note 195, at 887 (footnote
omitted).
251Informationshould be construedbroadly. For example, if the decision-makerwould
have observed the applicant'sdemeanor,and this would be relevantto the decision, then
not allowingapplicantsto appearin person involves a reductionin information.
Mashawsuggeststhatclaimantswouldperceivea system as unfairif theirclaimsreceived
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inaccurate. Alternatively, one may suspect that the decision-maker would
be more favorable when the claimant appears personally, independent of
any additional information made available, suggesting a favorable shift in
the implicit burden of proof.
To test this, one must consider a hypothetical situation-one probably
too far removed from the typical disappointed applicant's mind for him
to take seriously-in which the applicant is heard but it is certain that
the decision would be unaffected by the hearing. Would individuals value
appearing if they knew in advance that they would be ignored or that they
would be "heard" but that hearing them could have no effect whatever on
the decision?252
From one perspective, this is simply an empirical question that could
be tested directly.253 There is indirect evidence relevant to how much
less efforts than those of others. See Mashaw, supra note 87, at 90; see also id. at 90-91
(claimantswouldbe alienatedby Kafkaesqueprocedures).If they won, it wouldbe surprising if they felt this way. If they lost, they would likely perceive it unfairif they suspected
that, as a result of inadequateeffort, a decision-makerdid not obtaininformationthat may
have led to a differentdecision. (Note that, since claimantsvoluntarilysupply self-serving
information,one might think they would feel unfairlytreatedwhen more ratherthan less
effortwas devoted to investigatingtheir claims.)
252See, for example, Redish & Marshall,supra note 246, at 487-88:
This participationonly makessense, though,if the individualharborssome hope of bringing
about substantivechange in the state agent's action or attitude.Of course, the change in
attitudemightaffect only futurecases, not this participant'ssituation,but nonethelessthe
focus remainsresults-oriented .... Even as Michelmandefinesit, participationmeans "full
and frankinterchange,"and thus focuses on the litigant'sopportunityto informthe agent
in the hopes of changingher decision .... The connectionthat many have drawnbetween
"control"and "participation"demonstratesthe inseparableconnectionbetweenparticipation and result efficacy. Imagine a situationin which the state agent announcesthat his
mindis absolutelymadeup and that he will not reconsiderhis decision. Does participation
at that stage affordany opportunityfor "control" over one's own destiny?
For example, Mashaw argues that "participationincreases self-respectto the degree that
participationgives the participantcontrol over the process of decisionmaking."Mashaw,
supranote 87, at 95. Of course, a claimantwouldpresumablyexercisehis controlto increase
the odds of success. Thus, self-respect is said to requireallowing claimantsto increase
theirchances of success (apparentlyirrespectiveof the merits)-a ratherodd argument.Is
it that self-respectdemands a greater likelihood of success than the merits indicate?Or
that, whateverlevel of success is given a claimant-however high-he shouldbe entitled
to increaseit personally?(Even if affordingthis opportunityleads to a changein the initial
burdenof proofleavingthe claimant'schances of success unchangedor reduced?)Mashaw
finds this and other participationvalues persuasivebut does not attemptto indicatewhat
they meanor why they shouldbe given any weight. See id. at 95-96. CompareTribe,supra
note 203, at 666-67 (noting"the special concernaboutbeing personallytalkedto aboutthe
decision ratherthan simply being dealt with").
253For example,one could have two systems, knownto produceidenticaloutcomes, but
in only one is the applicantheard. By chargingdifferentialfees, one could measurethe
value individualsassociate with the procedure.Of course, the experimentmay fail to provide muchinsightbecause it wouldbe hardto convincethe applicantsthattheirbeingheard

392

THE JOURNALOF LEGAL STUDIES

people value such appearances for their own sake. One type of evidence
noted previously is the high rate of settlement in most civil litigation.254
wouldindeed have no effect on the outcome. (They mightbe told that outcomes would be
determinedby coin flips in either case.) See also note 249 supra.
Therehas been empiricalwork-experiments involvingpaid studentsubjects--designed
to determinepreferencesfor and beliefs about the adversarysystem, notably by a group
of social psychologists. See, for example, John Thibaut& Laurens Walker, Procedural
Justice: A Psychological Analysis (1975); Pauline Houlden, Stephen LaTour, Laurens
Walker, & John Thibaut, Preferencefor Modes of Dispute Resolution as a Function of
Process and Decision Control, 14 J. ExperimentalSoc. Psych. 13 (1978);StephenLaTour,
PaulineHoulden,LaurensWalker,& JohnThibaut,Procedure:TransnationalPerspectives
and Preferences,86 Yale L. J. 258 (1976);John Thibaut& LaurensWalker,A Theory of
Procedure,66 Calif. L. Rev. 541 (1978);LaurensWalker,E. Allan Lind, & John Thibaut,
The Relationshipbetween Proceduraland DistributiveJustice, 65 Va. L. Rev. 1401(1979).
The majorfindingis a preferencefor adversaryproceduresand, in particular,for the use
of representativesfor litigantsratherthan relyingon investigatorsworkingfor the court or
direct interactionbetween the decision-makerand the litigants. The implicationsfor the
presentcontext are uncertain.First, the preferencefor adversaryprocedure(which might
be viewed as more proceduralprotection)coincides with less direct involvementof the
parties (direct participationoften is the least preferredmode in these studies). Second,
beliefs about accuracy are no doubt confoundedwith other values associated with the
procedures.(In most experiments,preferencerankingscorrespondwith rankingsof which
proceduresare perceived to be more accurate or give relative advantagesto the party
believedto have the meritoriousposition.) Mashawhas commentedon much of this work
by notingthat it does distinguishperceptionsof means and ends, but "I do not, however,
believe that they have been able to isolate perceptionsof process that relatenecessarilyto
some dimensionof process other than its potential to provide a favorableoutcome via
eitherpersonalparticipationor the participationof an advocatecommittedto the claimant's
cause. Indeed, their account of what is at work in a favorableor unfavorableperception
of processes seems rathermuddled."Mashaw,supra note 195, at 887-88 n.l5. Additional
difficultiesin applyingthis workincludethe authors'failurein some studiesto holdinformationlevels (or subjects'perceptionsof these levels) constant;thatno valuationsareobtained
(thatis, there is no way to know the weight of the subjects'preferences;moreover,given
the lack of real stakes, subjects' responses may have been intendedto please the experimenter,as Houldenet al. observe (at 27) in the Journalof ExperimentalSocialPsychology);
the inabilityto know whetherthe results reflect more than subjects' stereotypes(as they
are not given independentinformationabout the procedures;nor are they involved sufficiently to learn the effects the proceduresmight have); and the difficultyof determining
the source of results (for example, in the study reportedin the VirginiaLaw Review,
Walker,Lind, and Thibautarguethat participants'perceivedcontrolis central,but in the
studythey were given virtuallyno meaningfulcontrol;they conclude(at 1417)thatthe "data
suggest that the attorneyshouldfacilitateparticipationby the client in the decisionmaking
process," but this was not the case in theirexperiment;they do not remindthe readerthat
in their other studies individualspreferredusing advocates ratherthan participatingdirectly). Also, the authorsdo not attemptto reconciletheirwork with individuals'decisions
in the world, as in settling lawsuits, choosing alternativemethods of dispute resolution,
hiringlawyers, and so on.
254Observethat, in a settlement,both sides forfeitthe opportunityto appearpersonally
and participate,implyingthat settlementdestroys value for both partiesif participationis
indeed valuable to them. (Also, it is typical that settlements are negotiatedby lawyers
ratherthanthe parties,indicatingthat the partiesattachno value or negativevalue to their
direct involvementin proceedingsthat affect them-or that the positive value they place
on participationis exceeded by the personalbenefitsthey receive fromhavingmoreexpert
representation.)
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Another is the form of dispute resolution typically specified by contract,
and these often are of a simple sort.255 Of particular relevance for
Mathews v.Eldridge, individuals' private disability contracts presumably
do notprovide for personal appearances in formal hearings.256Moreover,
in such instances, individuals who agree to summary procedures forgo
notonly the benefits of greater personal involvement per se but also any
positive effect such involvement may have on the accuracy of outcomes.
Finally, it is important to recall from Subsection IVA2 that individuals'
incentives to promote their interests in claims proceedings, by personal
appearance or otherwise, tend to be socially excessive. Thus, even if
individuals, at the time disputes arose, did value further participation and
were willing to pay for it, satisfying such preferences may be socially
undesirable.257
255See SubsectionIIB4a supra. For example, in the extensive battle for credit card
customers,no companyhas achieved a large marketshare byadvertisingthat it offers the
opportunityto present disputes in person.
Furtherevidence is that few individualstake the opportunityto appearin trafficcourt to
disputeviolations. Those who do, one suspects, usually face serious consequences (the
violationis serious, the last in a series, or will involve a significantincrease in insurance
rates)or attacha low value totheirtime (for example, they may be currentlyunemployed).
Inaddition, the option of disputingin writingmay be unavailable.Of course, when the
disputeis minor,the process value, if it exists, may besufficientlysmallto have little effect
inany event.
256In fact, insurancedispute resolution may provide less by way of formalprocedural
protectionthan was present in Mathewsv. Eldridge.
257As the analysis in SubsectionIVA2 demonstrated,claimants'incentives ex post-at
the time of adjudication-are socially excessive. This implies that ex ante-for example,
beforeknowingwhetherthey would ever become disabled-they wouldbenefitfromenteringinto an arrangementthat reduced their prospectiverights in adjudicationin exchange
forlower tax paymentsto fund the disabilityprogram.Evidencefrominsurancecontracts,
inwhich such ex ante contractingtakes place, is thus particularlyprobativein this context.
See Kaplow, supra note 188. Michelmansuggests that not all waivers of process rights
shouldbe valid: "[I]n this case the contractualcommitmentis one wherebythe one who
makesit treats himself as a mere means-trading away not just a portion of his future
freedomof action buthis very claimto be treatedas a fully valued person. In that respect
the waiver seems distantlyakin to voluntary,contractualenslavement."FrankI. Michelman,FormalandAssociationalAims in ProceduralDue Process, in 18Nomos: Due Process
126, 167 n.66 (J. RolandPennock & JohnW. Chapman,eds. 1977).He does not explain,
however,how individualsenteringordinarycontracts,such as one agreeingto employment
as a store clerk or a footballplayer, avoid treatmentas less than a fully valued person. (If
the distinctiondoes not arise because of waiver, it must be that the infringementon autonomy of, say, not appearingpersonallyat a hearing,is worse in kind than there being no
formaldecision-makingprocess whatever, as when one's boss ordersone to act, no questions asked, at the risk of beingfired.) See also StephenN. Subrin& A. RichardDykstra,
Notice and the Rightto Be Heard:The Significanceof Old Friends,9 Harv. C.R.-C.L. L.
Rev. 449, 458-59, 479 (1974)(authorsdiscuss state action limitto constitutionalprocedural
protectionbut fail to explain why their rationaleapplies to governmentbut not private
action except by suggestinggreater governmentalpower, implyingthat abuse of power
ratherthan principlessuch as humandignity underliethe value of proceduralprotection,
see Subsection3 and note 268 infra).
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Alternatively, as with some of the fairness concerns that have been
discussed, one might argue that there is a social interest in a procedure
that should be considered even if individualsdo not value it.258That is,
individualsshould be made to pay, or society should be willing to pay,
for individualsto win or lose in person. While there are many contexts
in which such a procedurewould affect accuracy or the implicitburden
of proof and others in which it may alter the effectiveness of a result,259
an intrinsicappealto process suggests that it shouldbe valuedeven when
there are no such effects.260
258The source and natureof such values is difficultto determine.For example,Mashaw
refers to individuals'dignity, see supra note 194, at 49-52, but one ordinarilypresumes
that individualscare about their dignity. In fact, Mashaw suggests that lack of personal
participationcauses alienation.Id. at 50. Yet, withoutmorecarefulargumentandevidence,
it is difficultto know whether the alienation comes primarilyfrom losing or from not
appearing.(Are those who win similarlyalienated?See note 249 supra.) One does suspect
thatindividualswill be more alienatedwhen they feel actionto be unjustified.Thus, if they
were not allowedto presenttheir case effectively or learnof the evidence on the other side
thatformedthe basis for an adversedecision, they may concludethatan outcomeis illegitimate. It is not clear, however, that such concerns call for live testimony. An opportunity
to presentevidence in some form and to be informedof contraryevidence is usuallydesirable to enhance accuracy in any event. CompareFriendly, supra note 194, at 1279-95
(discussingand rankingdifferentelements of a fair "hearing").
Mashawalso suggests that benefit denials in the disabilitycontext involve an adverse
moraljudgment(that one is not socially excused from supportingoneself, as one claimed).
See Mashaw,supra, at 51-52. This suggests that an adverse decision involves a sanction
in additionto not receiving benefits; if so, this would justify greateraccuracy, and then
personalappearancewould be appropriateif it were a sufficientlyuseful way of enhancing
accuracy.Mashawarguesthat personalappearanceis inherentlynecessarybecause of the
moralcomponentof the decision, but the benefitshe emphasizesare allowingmoreemphasis on "a particularclaimant'svocationalcharacteristics,his uniqueresponseto his medical
condition,and the ultimatepredictivejudgmentof whetherthe claimantshouldbe able to
work."Id. at 52. But whetherpersonalappearanceenhancesthis significantly(beyondthe
claimant'swrittensubmissions,meetingwith doctorsand others, and so on) seems morean
empiricalquestion.(For example,it is not explainedwhy "a particularclaimant'svocational
characteristics"is either moral-in a way that his medicalcondition,which Mashawcontrasts, is not-or somethingbest observed in person.) In subsequentwork, Mashawdeemphasizesthis moralelement, at least with regardto whetherit is desirableto emphasize
it in the decision-makingprocess itself. See Mashaw,supra note 87, at 94-95.
259Being fined for a trafficviolation in person, by a judge in robes, may have more of
an effect on futurebehaviorthan when a violatormails a check. Or denyingbenefitsto an
applicantin person may allow for a live, and thereby more effective, explanationof the
reasons,which may lead to a betterinformeddecisionaboutwhetherto appealor to reapply
in the future.
260The discussion is explicitly addressedto process values in appearance.These seem
closely related to values of participation.One would similarlyask why one wishes to
participateor why society should value this. If it is to offer information,it is subsumedin
the discussionin the text. If it is to interactwith the decision-maker,it must be eitherthat
one believes that this will improvethe reliabilityof the outcome(whichwouldbe subsumed
entirelyin the precedingdiscussion) or that it improvesthe participantin some manner,
whichraises questionsanalogousto those discussed in the text.
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2. Appearances and Legitimacy261
Perhapsa system that allows additional procedures appears to bemore
"legitimate."262Consider first the possibility that the system would be
seen as more legitimate because it would appear to be more accurate. If
theprocedures indeed make the system more accurate, this suggests that
accuracy is more valuable than economic analysis typically assumes. The
idea may be that compliance with legal commands is enhanced not only
by more precisely tailored incentives butalso by a belief that the system
functions well.263
A second possibility is that additional procedures would make the
system appear more legitimate even though it is not assumed that the
procedures make it more accurate. Again, there is the problem from
Subsection 1 that few if any individuals actually focus carefully on a
hypothetical situation in which a new procedure is added and it has no
effect on the outcome. If such a procedure were, nonetheless, seen as
contributing to legitimacy, one would wish to know why. One possibility
is that a procedure enhances legitimacy because it furthers the sorts of
values addressed in Subsection 1.264 Another is that such a procedure
261A differentsort of process value is associated with the rangeof issues considered by
decision-makers.Thus, some have suggestedthat irrebuttablepresumptionsor other rules
thatlimit debate in adjudicationhave the undesirableeffect of closing off debate in the
polityas a whole. See, for example, LaurenceH. Tribe, StructuralDue Process, 10 Harv.
C.R.-C.L.L. Rev. 269(1975). Onemightgroundsuch a benefitin an instrumentalargument,
that in some circumstancessuch a process will improve the quality of a later, ultimate
decision.Tribe argues, however, that such a process is not merely a means to enhancing
outcomesor legitimacy buta constitutiveelement of legitimacy.See id. at 306-7 &n.114.
262This subsectiondoes not explore what legitimacymeans or why it might be valuable.
Ofcourse, given the resultingambiguityof the subject, one is unavoidablymore uncertain
aboutthe relevanceof any analysis of it.
263If the procedures do not produce more accuracy, but citizens mistakenlythink that
they do, there arises a familiarproblemin governancethat there is no point in attempting
to illuminatehere. (As an analogy, one mightask whetherthe governmentshouldadopt a
highwayplan that results in more loss of life because most citizens mistakenlybelieve
otherwise.)One suspects that, with regardto designingthe legal system, the publicis indeed
poorlyinformedabout how accurate currentproceduresare or whether various reforms
wouldimprove or worsen the situation. It could hardly be otherwise, for the problemis
complex and there is virtuallyno empiricalinformationon the subject availableeven to
experts.
264Mashawsuggests that legitimacyis needed, which requires"politicalprocesses that
respondto a democraticmorality'sdemandfor participationin decisionsaffectingindividual
and group interests." Mashaw, supra note 194, at 49-50; see id. at 45. Interestingly,he
refers to "democraticmorality's" demand rather than the "democraticmajority's"demand,renderingthe lack of popularsupportfor the demandimmaterial.(At one point, he
notes the countermajoritarian
purposes of constitutionalprotections,see id. at 58, but he
problemin the context of determiningeligibility
does not indicatethe countermajoritarian
for social securitybenefits, for which most of the populationis potentiallyeligible.) What
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may be seen as preventing abuse of power, as discussed in Subsection 3
below.265

Finally, if one is concerned with appearances and legitimacy, it is useful to consider whether additional procedures tend to enhance rather than
detract from the public's view of the legal system (in contrast to lawyers'
or legal academics' view). In recent decades, one has heard more complaints about the litigation explosion, the excessive monetary cost and
other burdens associated with particular types of lawsuits, and excessive
procedures delaying or denying justice than about a serious shortage of
procedures or an inadequacy of opportunities to be involved with lawyers
or the legal system.266 Although such views in substantial part involve an
unsophisticated understanding of the legal system,267 an approach that
privileged them may warrant less accuracy and concern for procedure
than indicated by the economic analysis presented here.
the "morality" is that demands participationis unclear. He proceeds to discuss human
dignity, addressedpreviously in note 258. Later in the section, he repeatedlynotes how
participationwouldprovidedecision-makersrelevantinformation,encouragethemto focus
on differentissues, andaffect theirdecisions, see id. at 50-52, suggestinga close connection
between his argumentand an instrumentalone concernedwith accuracy. (The difference
maybe thathe has in minddifferentcriteriathanthe SupremeCourtthatthe decision-maker
is supposedto be applyingaccurately.Compareid. at 44 (arguingthatconsistency-treating
like cases alike-may be the only possible index of accuracy, which suggests that he has
in mind whether adjudicatorsare applying the same criteria, rather than whether they
correctlyfind the facts-which defines which cases are alike).) See also id. at 52-54 (discussing "equality"as a separatevalue but arguingfor additionalproceduralrightslargely
on groundsof accuracyor to promotedignitaryvalues, as in his discussionof othervalues).
265Yet anotherpossibilityis that a proceduremay enhancelegitimacyin partbecause it
may hide inevitableinaccuraciesin adjudication.See, for example,In re Winship,397 U.S.
358, 364 (1970)(beyond reasonabledoubt standardvaluableso as not to leave community
"in doubt whether innocent men are being condemned");Charles Nesson, Reasonable
Doubtand PermissiveInferences:The Value of Complexity,92 Harv. L. Rev. 1187(1979);
CharlesNesson, The Evidence or the Event? On JudicialProof and the Acceptabilityof
Verdicts,98 Harv. L. Rev. 1357(1985);Tribe,supranote 140. See also JonathanJ. Heohler
& Daniel N. Shaviro, VeridicalVerdicts:IncreasingVerdictAccuracythroughthe Use of
OvertlyProbabilisticEvidenceandMethods,75 CornellL. Rev. 247(1990)(surveyingmuch
of the debate on use of probabilisticevidence and sharplydistinguishingbetween whether
using such evidence increases accuracy, which the authorsclaim it does, and whetherit
furthersother policies, which it may not); Note, supra note 108, at 1807-14 (exploring
appearancesargumentas a positive explanationof hearsay rules but critiquingsuch an
approachon normativegrounds).
266See, for example, Summers, supra note 247, at 39 ("Then, too, lay ignoranceof
processvalues is widespread.Considerhow often laymenseem readyto dismissprocedural
rules as 'mere technicalities'even thoughthese are the very rules which must secure most
process values."); id. at 42.
267See, for example, RobertC. Clark,Why So ManyLawyers?Are They Good or Bad?
61 FordhamL. Rev. 275 (1992).
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3. Abuse of Power
Additional procedural safeguards are advocated-sometimes implicitly-on the ground that they make abuse of power more difficult.268
Thus, for example, if decision-makersare requiredto state reasons for
theirdecisions, it may be easier to detect inadequateeffort or impermissible groundsfor decisions.269The benefits of enhanceddetection are twofold: decision-makershave a greaterincentive to behave properlyin the
first place if their misbehavioris more likely to be observed; and misbehaviorthat nonetheless occurs may be easier to correct, throughappeals
of individualcases, removal of decision-makers,or reforms of the process.270Concerns such as these directly involve problems of accuracy.
When decisions are made haphazardlyor on criteria other than those
deemed relevant, more errors will occur.
There is a further connection between accuracy and the abuse of
power. If a system must be structuredso that it provides accurate outcomes, it will tend to be more difficultto manipulate,as by prosecuting
individuals based on fabricated charges. An abusive government may
have the alternativeof enacting substantive rules makingillegal the behavior it finds threatening.Some such enactmentsare directly regulated
by constitutionalprovisions, such as the First Amendment,the prohibitions on ex post facto laws and bills of attainder,and limits on the government's power to take property. In addition, enactmentof offensive substantive law may be self-limitingbecause it will be more difficultfor a
governmentto hide the purposes of its actions. Thus, it may be no accident that so many constitutionalprotections concerned with controlling
government power involve adjudication and often concern its accuracy.271
268Althoughthe relationshipbetween proceduralprotectionsand abuse of power is not
usuallyaddressedin depth, it is commonfor advocates of intrinsicprocess values to offer
references to fears of abuse of power in support. See, for example, Subrin& Dykstra,
supranote 257, at 456-57, 458-59; Tribe, supra note 203, at 666-67, 718.
269The problemof effort is a generalproblemof incentivesthat arises when agentsmust
be reliedon to implementmandatesspecifiedby others-in this context, by the legislature
or executive officials.A moreparticularworryis thatdecisionswill not merelybe occasionally erroneousdue to insufficienteffort but ratherwill be infected by prejudice.
270Redishand Marshalldistinguishintrinsicargumentsconcerningthe benefitsof revealing reasons for official decisions: "An official's revelationthat he has acted arbitrarilyin
dealingwith an individual,thoughperhapshelpfulin certainsenses to the individual,does
not, in and of itself, treat that individualwith dignity. As long as the individualcan do
nothingto alter the outcome, the revelationdoes not alterthe morallyunacceptablefact of
arbitrarygovernmentaltreatment."Redish & Marshall,supra note 246, at 490.
271Of course, some constitutionalproceduralprotectionsmay interferewith accuracy,
as when credibleevidence is excludedon accountof FourthAmendmentviolationsor when
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Concerns about abuse of power may, however, raise independent issues. First, one may be more concerned with errors that arise, say, due to
racial prejudice than as a result of inevitable imperfection in fact-finding.
Second, problems involving abuse of power may involve a more complex
dynamic. A procedure-say, delegating a decision entirely to an expertmay normally be both cheap and accurate but, in the wrong hands or in
tense times, may go awry.272These factors may affect an assessment of
how valuable accuracy is in a given context or the determination of how
accurate various procedures would be in practice,273and also complicate
the economic analysis.274
Finally, it is useful to observe that concerns for abuse of power may
fit more comfortably than others with the legal context in which disputes
over accuracy have arisen-constitutional challenges concerning procedural due process.275 Some commentators have remarked that a costbenefit calculus276such as that employed in Mathews v. Eldridge is not
the ConfrontationClause leads to excludingthe only availableevidence of a crime. See,
for example, Smith v. Murray,477 U.S. 527, 544-46 (1986)(Stevens, J., dissenting).This
suggests that maximizingaccuracy is not in all instances the best way to control abuse.
See note 138 supra. The point here is merely that it is often useful towardthat end. Moreover, when a procedurethat reduces accuracyin a given case is adoptedto deter abuse, it
may be that overall accuracy is enhancedin the process. (Nonetheless, some procedures
are advocatedon groundsof fairness or dignitythat are not claimedto be instrumentally
motivated.)
272As anotherexample, if a fact-finderis allowed to deviate from scheduleddamagesto
fine-tuneits award,this added discretionmay providemore room for abuse.
273Analyzingthe latter requires a positive analysis of governmentinstitutions,which
differsentirelyfrom the sort of analysis presentedhere.
274If inaccuracyis due to prejudiceratherthanadjudicators'inabilityto produceaccurate
assessmentseven while makingthe best possible inferencesfrom incompleteinformation,
inaccurateawardswould be biased, ratherthan being correcton average(as was assumed
in much of the analysis in Part II). It is desirableto eliminatesystematicbias-whether
producedintentionallyor throughmisunderstanding-regardlessof whetheractors ex ante
have precise informationabout the actual harmthey will cause. (Those favoredby anticipatederrorwill be underdeterred,andthose disfavoredwill be overdeterred.)This situation
is like the case analyzedin SubsectionIIA4, if one assumesthat actors anticipatethe error
ex ante. See also SubsectionsIIAlc and IIB3 and note 9 supra.
275One also mightdefendconstitutionalreview of proceduralprotectionson separationof
powersgrounds.Thus, if process is insufficient,an agencymay be seen as not implementing
Congress'commands.Such an approachwould have much in commonwith the positivist
one suggestedin manyof the Court'sopinions, see, for example,Boardof Regentsv. Roth,
408 U.S. 564 (1972), and taken to its most extreme form in Justice Rehnquist'splurality
opinionin Arnett v. Kennedy, 416 U.S. 134 (1974)(definingpropertyrightsas limitedby
the procedureprovided),a positionrejectedby the Courtin ClevelandBoardof Education
v. Loudermill,470 U.S. 532 (1985).
276It also is not clear that an analysis emphasizingparticipation,dignity, or other fre-
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obviously suited to implementationby appellate courts rather than by
legislative bodies or specialized agencies.277Moreover, the Due Process
Clause is a component of the Bill of Rights, much of which is designed
to protect individualsagainst potential governmentabuse.278Thus, it is
not necessarily appropriatefor the courts' tests of the constitutionalityof
proceduresto mirroran economic analysis designed to determinewhich
proceduresare socially best.279
VI. CONCLUSION
The economic analysis of accuracy in adjudicationsuggests that the
effects and value of accuracy depend greatly on the legal setting. Accuracy in the assessment of damagesis relevantprimarilybecause of how it
affects the precision with which legal rules control behavior. But greater
accuracyex post, in adjudication,only improves ex ante behaviorto the
extent that individualsare knowledgeable,at the time they act, about the
detail an adjudicatorlater will learn. An importantcomplicationis that
the anticipationof greater accuracy in adjudicationinduces individuals
to become more informedbefore they act. Greateraccuracy is valuable
if it results in a sufficient improvementin behavior to justify its cost in
adjudicationas well as the additionalcosts individualsincur to become
informedabout the legal consequences of contemplatedacts. It is noted,
however, that individuals'incentives to present informationin adjudication are not closely related to the social value of accuracy; in some instances, there are tendencies for these privateincentives to be excessive.
quentlyexpressedconcerns is more appropriate.One mightbelieve that courts are experts
in such mattersas participationin adjudication,but presumablythey are similarlyexpert
in the accuracy of adjudication.A distinction could, of course, be maintainedif "due
process" is interpreted,as a matterof definition,to includeconcernsfor participationbut
not concernsfor accuracy.
277See, for example, Mashaw, supra note 183, at 1439, 1450-52; Tribe, supra note 203,

at 718. Thereare also problemswith designingproceduresthroughpiecemealadjudication.
See, for example, note 209 supra.
278See, for example, Wolff v. McDonnell, 418 U.S. 539, 558 (1974)("[t]he touchstone
of due process is protectionof the individualagainstarbitraryaction of government");see
Mashaw,supra note 195, at 898.
279It does not follow that courts should have no concern for an economic analysis or
even thatthe inquiryinto abuse of poweris wholly distinct.Rather,it may be, for example,
thatcourtsshouldlimittheirattentionto concernsfor abuseof powerandattemptto assure
that proceduresadoptedare sufficientto avoid significantthreats,to the extent that this is
feasible. In some instances, this may involve requiringmore or less proceduralprotection
than would otherwise be prudent;in others it may involve imposing different sorts of
protection.
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Accuracy in determining liability affects deterrence and the costs of
imposing sanctions. With regard to the former, greater accuracy, along
with increased enforcement effort and higher sanctions, is a way to enhance deterrence. Increasing accuracy differs in that it allows a given
level of deterrence to be achieved while imposing sanctions less often,
which is an additional benefit when sanctions are socially costly. Increasing accuracy-which reduces false convictions of the innocent and mistaken acquittals of the guilty-is distinguished from raising the burden
of proof-which reduces false convictions but increases mistaken acquittals. The discussion emphasizes that accuracy is one of many instruments
of the legal system, and the optimal degree of accuracy cannot be
separatedfrom how other aspects of the system are designed.
When adjudication determines future rights and obligations, greater
accuracy is valuable directly, as it determines the extent to which future
actions conform to legal norms. (Accuracy may continue to have values
similarto those in other contexts because the anticipation of pronouncementsgoverning future circumstances will influence prior behavior.) The
value of accuracy in this context-which receives the most attention in
discussions of procedural due process with regard to government entitlements-is often misunderstood because of a failure to distinguish the
purposes and effects of accuracy and of changes in the implicit burden
ofproof.
Whilethis investigation of accuracy is confined to economic considerations, it is observed that the economic analysis incorporates to some
extentmany other values thought to be implicated by accuracy, such as
thefairness of over- or undercompensating accident victims or the cost
ofmistakenly sanctioning the innocent. Moreover, the discussion suggests that admitting other values may affect the analysis in surprising
ways. For example, placing added weight on a concern for mistakenly
sanctioningthe innocent may favor a legal strategy that employs higher
sanctions.
Thispreliminary study of such a broad subject is inevitably incomplete.
First,because the effects and value of accuracy depend greatly on the
context,further investigation is necessary both to explore contexts not
consideredhere and to study more carefully those that are examined in
orderto determine how generally the analysis applies. Second, the analysiscan be applied in a concrete situation only after examining how particularlegal rules affect accuracy and how accuracy will affect individuals'
behavior.Third, this article is confined to economic considerationsnotably,the extent to which behavior and the granting of entitlements
conformsto the law and the various public and private costs of adminis-
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tering the law. Some regard this perspective as including most or all of
what is relevant,280while others believe that significant weight should be
accorded to additional concerns. It is to be hoped that the present inquiry
will serve two purposes: to suggest that the effects and value of accuracy
should not be taken almost entirely for granted, and to outline some
important lines of analysis in a wide range of legal settings.
280One mightthinkthat JeremyBenthamwould be the prototype,althoughhis views on
procedureare more complicatedthanthey firstappear.See GeraldJ. Postema,The Principle of Utility and the Law of Procedure:Bentham'sTheory of Adjudication,11 Ga. L.
Rev. 1393(1977).

