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Copyright and Author's Rights: 
A Look at History 

Ly111ctu Rr1) 1 T' atter.rou 

os~NCRANTZ AND ·GurLol!:NSTERN ARR DEAD - so a modern 
. . 

play,vright te11s us, and so is Sh:tkespeare~ 1 ... hereby hangs 
our tale. If-Shakespeare ,vere alive, cou]d he_ prevent the 
,vrcnching of his c]assic tragedy into a "very funny~ very 

brilliant . . . · a rnost-_ rematka_blc· :ind thrilling play," ns one· critic 
sayrs? Perhaps he could and ·perhaps he could not. l"'he ans,vcr to the 
quc~tion - to .sin1plify. n1atters in the cxtrc1nc -,vould turn on 
,vhcther he or_ someone else· held the copyright. But quickly to ch~ 

• point. . . 
Copyright in ·Arilerican la,v is an author~s, rather than a publisher's, 

right. Y ct to say th~t copyright gives the author cert~in exclusiYe 
rights for -a linlited period of ti111e in connection \Vitl1 his published 
,v.orks js 1nisle2ding" The ]a\v· confers the rights not upon the authort 
hut upon the copyright o,vner, "\"vho 1nay or n1ay not he the author 
and \Vho is usually the pub]isher~ 

1i\1h1le the intetests of the author and the publisher cojncide jn 
some respects~ they· differ in others.. Both arc interested jn profit~. 
,,_fhe author, as the creator of a ,vork, ho\vc,,.er,. has an interesl in 111-ain~ 
taining the incegrjty of his ,vork and in protecting his rcpntntion in 
connectton ivith it. He has~ in short, a creative jnrercst 1 nn interest 
,vhich in civil la,v countries is ca1Icd the 111oraJ right. But the creative 
interest of an author in his ,vork has had no role in An1criean juris-
prudence. 1'hcrc is as 3rct no developed body of h:i,v granting the 
author as author rights in connection ,v ith his published ,vork apart 
fron1 rights he is entitled to as copyright O\vner. 

Not\vithstanding the absence of authorsJ rights in the con1n1on ]a\v, 
there ,vas a rj111e ,vhcn the continuing rights of an author in his pnb-
]ished ,vc_wks ,verc aln1.ost certainly recognized in England, separ2te 
and apart f ro1n copyright. 



Harvard University - Houghton Library / Harvard University. Harvard Library bulletin. Cambridge, Mass., Harvard University Library. Volume XVI, Number 4
(October 1968)

Co J,yrigbt and Aittbor~ s Rigbts 
The tin1c \Vas fron1 about 1 5 5 7 to r 7 101 the 1jn1c of the stationer's 

copyright in England. l"'his copyright, the predecessor of the 111odcrn 
American as \vcll as English stnt11tory copy·right, ,,ras created by the 
Stationers' Con1pany~ the London Co1npany \vhich consisted of n1c111-

bcrs of the book trade, printers., bookbinders, and book~c1lers. The 
Stationers' Con1pany received its royal charter in 1557, and thcrcaf ter 
had a ·1nonopoly of printjng and publishing ,vhich enah]c<l jt to de~ 
vclop copy·right as a n1eans of n1aintaining order in the trade and 
protecting published yvorks from piracy·. Copyrjght ren1ained in pri-
vate hands for son1e hundred and fifty )~ears. 

In its role n~ regulator of the Look trade, the Stationers' Con1pany 
,vas greatly aided by the need of the Britjsh govcrnn1cnt for censor-
ship.. The continuous religious suTuggle duri11g the sixteenth :J.nd 
seventeenth centuries jn England rnade censorship a governn1cntal pol-
icy·, and the stationers ,vcrc an appointed instrurne,1t to aid in carrying 
out that policy. The govcrnn1cnt \vas indiff crent to copyrjght ·as 
property, but the principal acts of censorship, the Star Charnber De-
crees of 1586 and 163 7, the licensing ordinances during the Inter-
rcgnu1n, and the Licensing Act of 1662,1 pr.o·vided sanctions for the 
stationcrts cop)7right. Such sanctions ,ve.re useful for censorship pur-
poses, and they· also served as a quid pro ·quo to the Stationers for their 
ro]e iri 11olicing the press. · 

The car1 y Eng]1sh copyright ,vas th us· a pri vatc affair of the Sta-
tioners' Cotnpany regulated not by the c6111n1on la,v, but by guild 
ordinances and governn1enc acts of censorship. The con1pany-gr-anted 
the copyrjgbt~ developed it, and ]i1nited it to ·cornp~ny n1en1hers. The 
copyright itself 1vas dccn1cd to exist jn perpetuity and protected all 
pr in tcd 111a ttcr, 111 a ps1 portraits, official f or1n s n d even sta t11 res j as 
\ vcll as \ vri tin gs. · · 

U nlikc today's copyright 1 the st~tioncr's copyijght ,vas a pu blishcr"s 
right, and~ being li111itcd ·to n1e1nbcrs of the co1np~n)7, it ,vas not avail-
able to authors. Almost ccrt2.inly it \Vas lin1ited in scope: it provided 
the Iight to publish a ,vork, and no 1norc, for jt ,vas~ literally,· a right 
to cop)7~ The copyrjght o,vncr did not O\Vn the subjcc~ ,vork and 
,vas not fi·ee to alter ic Thus, there ,vas ljttle need for the author in 
those earl)r days to be concerned ,vith protecting the intcgrit) 7 of his 
,vork, as there ,vas nothing to do ,vith it other than to print it. The 
problem .of a.uth.qr's rights did not heco1ne a significant issue until the 

1 3 & 14 Car. II, c. 3 3 • 
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eighteenth centur)r, gnd then only because the booksellers made it so 
in nn cff ort to perpetuate th cir 111 on o po] y after passage of the Sta tn te 
of Anne. 

The .stationer's copyright ,vas superseded by the st~tutory· copy-
right in J 71 o, the date of the Statute of Annc.2 It is of interest today 
because the n1odern copyright functions n1uch the same as the sta-
tioner~s copJ7right did; \Vith one n1ajor difference: the stationeris 
copyright ,vgs n publisher\: right; the n1oder11 copyright is an author's 
right .. 

The rights of -authors during the time of the stationcr~,5 copyright 
seem to have had litt1e attention; in addition to the problcn1 of ,vherhcr 
the author had continuing rights in his ,vork, one n1ight have asked 
,vhethcr he had any rights ut ~11. During the Elizflbethnn period 
a.nth ors ,vere held in lo,v esteem. It \Vns chnrged that ~authors as a 
\ v hole, including pr.of cssi on al s 1 i kc Nash c, ne vcr quite 1n 'ildc up their 
minds , v hct her th cy , vcre prof cssio na ls or an1a tcurs.', 8 Authors h -a.d 
no role in developing and shaping the stationcr,s copyright, and the 
prescn t assum p ti 011 sccn1s to b c th n t th c st-a ti on er' s copyright precluded 
a recognition of anJ• rights of the author. 4 

Still to say· that no rights of the author ,verc recognized during the 
ti1ne of the stationer's copyright is not quite true. The relationship 
bct\vcen authors and stationers existed on a complex and sophisticated 
level over a long period of time. Despite the company's rule, renc\ved 
on 7 December 1607, limiting the right of entrance of copies in the 
register (the form copyright took) to mcn1bers of the con1pany/ 3 

there arc recorded occasions of the gr2nt of copyright to an author 
for his o,vn ,vor ks. On I I\1arch 16 1 8 license ,vas gi vcn to Reynold 
S1nith ~'to }rn1print his table & Con1putacon that he hath n1adc and to 
sell the1n 1·vi th out interruption of th c Con1pany"; fi and on 5 Septe1nbcr 
l 6 3 1 John Standish .: '-b ecan1c a Su tor to th c Ivir. "\-V ard ens & assistants 
for leave to prineJ his book, ''the psalms of David accorded to the 
f rench & Germaine verses and tunes. ~J The Court of Assistants 1 the 
governing bod)7 of the Stationers' Con1paII)7 , granted ' 1that an in1-

!I 8 Annc1 c. 1 9. 
1 ~1iller, Tbe Professional JfTriter in Elizabe.t/Jan England ( 19S9) 1 p .. J 40. 
'Ibid.~ 137 .. Sec also Aldis, "T"hc Book Trade., 1557-162.;~"'1 Cmnbridge Hittaty 

of E·ngli sh Literature, I \i ( 1909) 1 4 5 8+ 
Records of the Court of tbe Stationersi Conzpany, 16rxz-1640 (William A~ 

Jackson, ed.. 19 5 7) t p. 3 l , here a ftcr ref er red to :as Court Book C. 
111 l bid., 107. 
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pression of 11 1 ooo of them shall be printed at the Charge of the author~t, 
For this privilege, Standish ,vas to give only ',:a qnartcrnc of the .said 
books vnto the Company,'" for after the in1pression ,vas sold, the 
copyrjght ,vas to go to the partners of the English Stock.7 

That rciations benvc en srn.tioncrs and authors ,vcrc cooperative 
rather than competitive is jJlustratcd ngain by· an entrance of 19 No-
vcn1 b er 1 6 6 1 in th c regi stets of the Station erst Co111 pan )7 to Hc1 uy 
Herringn1an1 ,vith the follO\VJ ng notation: ,:(This cntr::n1ce ,vr1s in1-
porn1naccl y desired to be cross't our by· Herringn1an, ,vho, as he had 
no hand in printing itt su he prote.sts not to have knoYvne the narure 
of it sooner, & that he did it onely to secure it to )"C author on his 
request." 8 Unfort11natcly, ,gs ,vith 111ost entries, the details arc un-
a vaiI able to us') but th c pra cri ce of st11 ti oners en tcri ng co pies for others 
,vas apparently not an unusual one. After 1640 there are several en-
tt1es \vhich contain the statcn1cnt that the ,vork is publisl1ed by a 
person, occ-nsionally the author, other than the stationer to ,vho1n 
the copy \Vas cntercd. 0 

1"his practice ,vas probably t11e result of cooperation ,vith the 
author of son1c ,vork for ,vhich the copyright ,vas not .financially 
a.ttractive 1 to enable the author to ]urvc it published by undcr\vrit1ng 
the cost of printing.. Evidence of snch an arrangcn1ent appe~rs in 
reference to a theological ,vork by· Henry 1'-1ore! ,vhich· appeared in 
1675 under the title H e11rici A1 ori C1n1tabrigieusis Opera Theologica. io 
!\{ore's account of the tern1s of the agreernent clear1y imp]ics that he 
is scekjng a pub.li~her1 and tl1at t11e arr:lngen1ent sl1ou 1 d prevent the 
pub]ishcr fron1 suffering a loss. The impression ,vas to be five hundred 
copies, of ,vhich I\1orc \,1 as to have t,venty-five ,vithout cost. Of the 
ren1aindcr, he apparentl) 7 had tlle alternative of buyjng one hundred 
copies 011trjght at fifteen shillings each~ \\1ith the hope uf ~ell ing at 
the regular publisher's price of t,vcnty shillings; or he could purchase 
only so n1any books as he couid dispose ·of, but pay· the price the 
boo kse] 1 er paid, sixteen shillings per copy· .11 

,.. Ibid . ., 231-32 . 
.a Eyre & Rh~ington, A Transcript of tbe Stcrtionerl Regirters, 1640-1708 A.D~, 

11 ( 1913 ), 304, ·hereafter referred to as Eyre & R.i \'jngton. 
1 hid.I Ii 3 3 s~ 392.; Ib,d., 11, 1661 2 22, 265, 2 39, 307; Jhid.! In~ 2 7. 

;1~ l\·1cl<erro,i.', ''A PubUshing Agreement of the: Late Se,Tcnrcenth Century," 
The Library, 4th .seL, XIII ( I 932~3 3 ):i-184. 

i1 Tihe account Iead :s a!:!· f ollo\\'S: ct I ha v i 5 copies that cost me nothing., and buy 
h ur r oo copj es of yo 500 1 1l nd not at such a rate as they usu a 11 y sell sue h smrrll Im~ 



Harvard University - Houghton Library / Harvard University. Harvard Library bulletin. Cambridge, Mass., Harvard University Library. Volume XVI, Number 4
(October 1968)

374 H rrr-vard J_..ibrary Bulletin 
This type of urrangcment1 or n simi]~r onct ,vas probably fa1rly 

common, for there arc examples _of books ,vith in1pri n ts sh o,ving that 
the book ,vus printed for the author~ ,vho prcsumablJr bore the ex-
pense of publication. l 2 1'v1 ost arc boo ks of ]imi tcd in tcrcs t, Hn1a the-
111 a tic al text-boo ks, pi cru re boo ks., and the like, ti 13 in ,v h ic h copyright 
,vonld b c unattracti vc nnanc iall)r. Even so, such examples further 
indicate that tl 1 e rel a ti onshi p bct,vcen au th ors and stationers ,vas 11ot 
a si1nple one. 

The complexity of this relationship> the unique conditions under 
,vhich it occurredt and the long period of time over \vhich it existed 
preclude any simple ansv{ers to the question of the rights of the author. 
Of the t,vo ha sic types of rig htst property rights and person-al rights, 
it is the former ,vhich the stationers most clearly and obviously· recog-
nized for authors. The basic aspect of property rights for an author 
,vas the right to be paid for his ,vork~ and the evidence indicates that 
this \Vas accepted by the stationers from the beginning. This does not 
mean, of couJse., that piracy fro1n authors did not exist under the 
.stationer~s copyright- as it did later, also1 under statutory copyright; 
the career of the most infamous literary pirate in the history of the 
book trade, Edmund Curll, extended some thirty· years af tcr the pas-
.sagc of the Statute of Anne in 1709~14 Rut during the Eli7.abethan 
period, "the appropriation of literary rights \vithout permission or 
pay111cnt ,vhich ,vc call piniC)7 , in so · far ns it can be proved, ,vas 
largely concerned ,vith the ,vorks of dead nuthors;i or of men ,vhosc 
rank ,vould 11avc forbidden then1 to rece1ve payment for their books.'' rn 

As early as 11Novcn1ber15 59 there is evidence of an explicit recog-
nition of the author's right to paymen~. The grantee in a 1'Liccnsc 
to John Day?' ,vas given the privilege of printing ~'tbe CoS1nograpbicall 
gin rs con1 pi led by \?Villi an1 Cu nn.ing ha n1 doctor in Ph )7Si c1{ c as also 
duTinge the tymc of .seven yeares all suche bookc.s and ,,, orkes as he 
p rcssjons at the L ookscl lcr s] yt i_!i t1vice the val uc of ,vh at they cost ~t the prin dng 
hou set but onel y h ~If as n mcl L againe in y t pro portion that 3 is to z so yt if a book 
for ex:a rrl11lc stand them at the printing house pa pyr and printing I os. I sh'J.ll pay 
fif ting [sic] .s hillinges, and 1 thought th is ,vs.s -a better "\Vay th1 n to par one fifth 
pa.rt lesse then ye hooksellers ,voul d so 11 it for, But if I ha v -any book in y.self it 
[wjUJ not prove ,,.ory much 1 hoope.'" lbid . ., 184-5. 

J! Shiaher~ ''The: 1\1.canjng of ln1print jn Early Prjnted Boo1rnt '"J'he LibrnrJ 1 4th 
ser.j XXI\T ( l944)t 1:20. 

za Ibid~1 I 37~ 
H Pollard, Shakexpeare's Fight ra.-itb the Pirates ( l9io ), p. 33, 
~&, Ibid., 32 .. 
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hath ln1printcd or h crcaf tcr shall i1np r i nte hcingc dcuyscd com piled 
or set oute by an)T learned man at the paymente costes and Charges 
oncl y of the saide John Daye. . . /'' itt In T 6 2 o "John BilJ "s Repre-
sentation of the History of Doctor Fu}J~e"s A11swer to tbe Rbeu1isb 
Testanzent,,, 17 ,vritten about 1588, recounts ho,v George Bishop 
subsi dize<l the author for nine months and paid him f arty pounds 
for the copyrjght of his \vork. 18 In 1602 there is a record of a 
dispute benveen a l\1r4 Burbie and a l\1r4 Dexter concer11ing the printing 
of the Englisb Scbool'l11aster1 ,vherein it ,vas ordered~ "'And all charges 
as ,vcll to the Author as other,vjse to be equally borne bct,veene them 
pte and ptc like/ 1 19 and in 1619t ,vhen Stationers Thornas Jones und 
l..ia,vrcnce Chap1nan printed a. ,vork ,vithout the consent of the author's 
,vif e, the Court of Assistants ordered thc1n to pay her t,venty shillings 
"~for a recompence .. '' 20 

But the clearest example of recognition h)7 the Starioncr.s' Compg_ny 
of legal liability to an au th or for printing his , ,,.or ks , vi t hout co n1-
p ensati on is found in un ugrecment entered into on 4 l\Inrch 16I 5 
bet,veen the con1pany and Jan1es Pagett of the l\1iddlc Temple~ ,vho 
sold the co1npany a certain nun1bcr of books called "A pro1nptuaryc 
or Repertoyrc gencrall of the yc::i.rc books of the Conunon La,ve of 
Englandc .. n :n Pagett ,vas apparently· one of three authors of the 
\vork~ ,vith Thomas A.she and Sergeant Joncs~2:2 The company paid 
three hundred pounds for the books) and Pagett entered into a. covenant 
to save the con1pany harn1less from the other authors, i.e., ''1"ho~ Ashe 
and his :assigncs~,,. 

The right of an author to receive payn1ent for his ,vorks is such an 
elen1cntary right that the m~jor point can be easily overlooked: it 
,vns necessary for a stationer to obtain the author's permission to pub-
lish his ,vork, and thus for copy·right, ev-en though the copyright \Vas 
granted by the Stationers' Con1pany. Several orders of the Court of 
Assistants substantiate the point. On 6 December 1 6 2 5 thctc is 9.n 

u Arher, A Transc-rltJt of tbe Stalioneri' Registers, 15 54-, 640 A .D.i IT, ( 1875), 
hcrcaf ter Ief erred to ~s Arb er. 

n Entered on Dcccn1 b er 91 r 5 8 8, to G. Bis hop. Arber~ II, 51 o. 
15 A.rbec, 111, 39. 
:.i> Records of tbe Court of tfJe Stationers' Crnnpmiy 1 J76 to 1602 ('~r. \'.\1• Greg 

and E. Boswel11 cd. r 3 o), p+ 68, hereafter ref erred to as Courc Book B. 
ID Court: Book ct J 19. 

Court Book C1 8:2.. 
i:=: n. 1. 
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order pcrtgi n ing to certa i i1 , vor ks by a l\ 1r. F arn a by. ll a.ff c R oun th ai te 
had entered the ,vorks, ,vhich he printed for Philen1011 Stephens and 
Christopher i\·1ercdith.~J It ,vas ordered that the entry· he crossed out 
and the copy be left to i\1lr. Farnaby "to dispose of to son1c other of 
the Company to , v h 0111 h c , vi 11.,., Stephens and l\1 ered i th \ verc ordered 
to -e-egivc l\1r. l•arnaby for 7 50 ,vhich ,,ras last printed to reco1npence 
hin1 for the printing of it against J1is ,vill 45 s. to be paid the last day 
of Candlcn1as tcr111." 2-::l On 1 o l\·1a ,:r 16 3 .z there is an entrance in the 
llegistcr to John 1~1atcrson "cros·t out by his O\V ne c onscnt and re-
signed to the Aut11ort' ; 2·M~ and on 19 January r 6ri there is an entry in 
Court Book C ,vhcrc tl1e author cotnpiained of lvlr. Harrison's printing 
his vtork, ,vhercupon Harrison resigned his interest~ ~a On 4 June 
r 63 8 ,vc find the follo,v.ing instructive cntr) 7 ~ "l\ 1lr. C]arke brought 
mr,. Chillin~vorths bookc called the Rc]igion of Protcst~nts a Safe 
\-\'3) 7 to Saluation (,vch bookc ivas printed at Oxford) & desired the 
sa1nc n1ight be entred to him haueing the Authors and the printers, 
Consent ,vch being Sho,vcd in Cort. It ,vas ordered that the said 
bookc should be cntred v11to hin1 acc..:ordingly.n 21 

1 ... he stationerst in ackoo\v]edging a duty to pay the author and to 
obtain his permission before acquiring a copyright, recognized the 
author"'s initial property right in his ,Yorks+ To rnat extent, their con-
d net pres-,1 gc d ,v hat ,vus la tcr to b econ1 c kn o, vn as the c on1 n1 on la ,v 
copyright of the author, the rig-ht of :first publication,. The difficult 
prob]crn, ho\vcver, is ,vhether the stationers recognized the author"'s 
personal rights. Part of the difficulty is sc1nantic., for the term 1~rightsn 
n1ay he used vvith any number of n1eanings - for ex.a1nple, to inean an 
inchoate right, a legal right? or a natural right~ 

\, 7hen ,ve speak of a ,veil-defined body of rjghts, such ns property 
rights, there is Jittlc difficulty. The con1mon la,v has traditionally been 
ori en tcd to property rights -and has ah va ys g i vcn th e111 d c fini ti vc pro-

-tect1on. 
Personal rights a re more com pre h ensivc th an property rights, and 

such rights have been Jess favored by the conunon la,v. Thus, the 
tcrn1 "personal rights" is often used to indicate either an inchoate 

Sec Arb er, J\T! 1 i 3, 
t~ Court Book 191; 

Arbcr, I\r, 18i. 

~ 1 Court Book Ci :2.45 • 
Court Book C) .3 10. 
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right or a natural Iight, rather than a legal right. Used ~s n1eaning sn 
inchoate right, the tcrn1 designates a relationship ,vhich is a n1atter 
of special concern and _,vhich should be, or 1nay be 1 but is not defini-
tively protected by' la,v. Used to mean natural right, the tc.r111 desig-
nates a re1ationship ,vhich should he, and in fact n1ay be, protected 
by Ja\v by reason of the nature of the rc1a.tionship~ For rhc n1ost part, 
the terrn "author's :r1ghts"' is here used to indicate an inchoate rjght, 
or a natural right, or both. 

The personal rights of the author as author, ho\vevcr~ are unique, 
because of the unique nature of his ,vork. The author - l1cre used 
as the cxcn1plar of the artist -is a creator~ :and as such his ,vork dif-
fers fron1 that of others. 14"irst, his ,vork constitutes contributions to 
the culture of society.. Since his contributions to society arc unique 
and particularly· valuable., it is to the interest. of society· to give special 
protection to the author,s personal interest in those contributions. The 
author,s relationship to his ,vorlcs is such that he should be given a 
degree of continuing control sufficient to enable hin1 to protect the 
integrity of his \Vork. The point js, pcrhaps'.t more graphically illus-
trated by reference to the painter: a distorted painting is 1norc readily 
manifest than a distorted n1anuscript, and fc,v ,Yould dispute the 
propriety of enab]ing the artist to prevent the distortion of his paint-
ings, or the sale of reproductions of his paintings ,vhich had been 
distorted. So ,vith the author, ,vhosc creations a.re no less an exten-
sion of his personality. These rights of the author and artist are per-
sonal to them to protect their personality, but are based on the fact of 
their creation; therefore these personal rights can best be jdcntified 
as creative rights, \vhich can be defined as continl1ing rights of the 
author necessary to insure and n1aintain the integrity· of the ,vork he 
has created by preventing its distortion by others. 

The nns\ver to the q u e.stion of the stationers' reco gn i ti on of the 
author~s crcatiye rights is not so readily apparent as js the ans,vcr to 
the proble1n of his property rights. Clearly) there ,vas in Eliz2bethan 
Engl-and no \vcll-dcfincd hody of creative rights enforceable in courts 
of Ia,v or even in the Stationers, Court of Assistants. But jnst as 
clearly, the stationers respected the unique jnterest an aut11or as author 
has in his ,vorks, even though they· perhaps did so a.s a matter of self-
interest: is bu si nessn1 c n 2 the Stationers , v ere pri1n a. ri I y in tcrcs tcd in 
themselves and their profits; ~ny creative rights of the author they 
recognized ,verc a by-product of the copyright they sh:tped to their 
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o,vn ends and purposes. The initial qucstio111 then., is ,vhcther such 
rights \Vere c onsistcn t ,vi th the a i n1 s and pur p oscs of the stationers 
and their copyright. 

The ans,ver is yes, for the stationer's copyright ,vas litcrnll)7 a right 
to copy- that is1 a right to reproduce a given ,vritten ,vork for sale. 
Its-basic purpose ,vas to pro,,.ide order for the book trade by providing 
publishers ,vith the exclusive right to publisl1 n ,vork ,vithout co111~ 
petition as to that ,vork. Sanctions- for cop)rTigh t came f ro1n the 
Stationers' Conlpan)T, for it ,vas the con1pany·, not the author, ,vhich 
granted the copyright. From the stationers" vie,vpojnt, cop3Tright ,vns 
protection against rival publishers~ not against authors; and the exis-
tence of continuing rights of the author in his ,vork \Vas consistent 
,,rith the existence of copyright for the stationer. 

The extent of these rights of th c nu th or is nor cl ear; but it is al111 ost 
certain that the stationers recogn.ized the right of the author, and 
b)r in1plication, onl)r the author., to alter and revise his ,vork, despite 
the existence of copyright . . l~.n entrance of 24 October r 5 86 of Dr. 
Brighes ·A Trentise of A1elancbolie to i\1aster Bysl1op gnd John "\\7yn-
dctt contains the follo,,,.ing note: ('l'\1emorandun1 that n1astcr Doc.tour 
Bright hathc promjsed not to n1edle ,vith augrnenting or altcringc 
the saidc hook vntill th(c) impression ,vhich is printed by the said 
John '''indet is sold." .2s Had the stationers not tccognir.ed the right 
of an nuthor to alter his ,vork, the sccurjng of Doctor Bright's pron1ise 
unot to 1ncdlc" ,vould have served no purpose. That the point jn-
vohred the right of the author, rather than his po,ver, is supported 
b1r those entries of \V_orks ('ne\vly· altered and enlarged'' by the 
author/n ,vhich prestunahl) 7 entitled one to an additional copyright. 
On .5 June 1640, for exan1plc, there is an entry to A-1aster i\1l[nn) 
senior, and Jonas 1\1ann of c:'The scr1nonst or certaync sermons preached 
in Oxfordshire, the first b, 7 n1aster Robert Clever, and the T,vo ]ast 

+ 

by master John Dobb heretofore published -and no\ve nc,vly cor-
rected by--the Authors \vherevnlo is added another ser-1J1on of n1aster 
Clever on Psaln1c 5 1. '' so And on 9 Decc111bcr 16r 1 there is an e11trance 
to Snmucll 1'1acha111 of n ,vork in J.Jatin by HJoscph Hall Theologiae 
DoctoreH follo,ved by the follo,ving entrance: "lteu1 Entrcd for his 
Copy· the same booke to be printed in Englishc y-f ye Author please 

~:: Arber,. IT, 457. 
w Arbe:r, Ilt 406. 

l bid.J 435. 



Harvard University - Houghton Library / Harvard University. Harvard Library bulletin. Cambridge, Mass., Harvard University Library. Volume XVI, Number 4
(October 1968)

Copyright aud Author's Rights 379 
to haue it translated/' 81 This entrance, incidcntall)T, is an exan1ple of 
a con1nlon practice during this period, indicating the linuted nature 
of the statjoner's copyright and~ by in1plic2tion, a recognition of the 
:1uthor's creative right. The practice ,,,as that of entering a vtork 
before it \vas ,vrittcn 1 or 1nore often translated. Such entries carr) 7 

the. condition that the ,vork is to he approved by the licensing authoii-
ties before it is printed. 

Tl 1 esc ex an1 p I es, of cuu r.sc, are not con cl usi ve as to the cxi stcncc 
of an author,s creative rights. Ncitl1er are they exhaustive~ other 
entr i cs of similar in1 port are found in th c re gistcrs1 and there is no 
,vay of kno,ving hovr--1nany unrecorded instances n1a)7 have occurred. 
\\ 1hil e , ve can not assume th at the stationers in varia b 1 y res pc c tcd the 
author"s creative interest, neither did they al\VUJ'S enter their copies 
in the c.o mp an )T re gis tcr, nor did th cy al\ vays respect each other's 
rjghts~ 

!vI any· variable factors u nd ou bte d 1 y infl uen c cd the stationer in his 
attitude to\vard a particular author and in his actions ,vith regard to 
any particular ,vork, of ,vhich the rulcs1 regulations1 and custon1s of 
the con1pany ,vere onl)T n part. Not the least of these additional fac-
tors ,vould bt the nature of the ,vork involved., its ]ascing value~ its 
potential 1narket, 2nd its acceptnbilit)r to the licensing authorities. A 
sermon v,ras undoubtedly treated differentl)7 fron1 -a ballad, and a pla)T 
different I y from a dictionary. 

l\-Ioreover., cntrjes in the stationers, registers do not infor1n us of 
the underlying transactions. Thust on 7 June 1608 John Fflaskctt 
assigned to John Bi11 '"A Dictionarie in Ffrench nnd Englishe Col~ 
lectcd first b)7 C. Holyband and sythcnc (e) A11gn1cntcd or Altered 
by Randnll Cotgrave."'"' 32 A reasonable inference here is that Cotgravc 
1'aug1ncnted or altered" the ,vork ,vith the consent of I-Iolyband;. but 
perhaps he did 11ot - ,ve do not kno,v. Still1 the fact of the notation 
indicated that tl1ere ,vas no un,varrantcd meddling ,vith the author's 
,vork4 

In addition to the entries and orders in the Stationers' Company 
records, there js one further factor of broader scope .,vhich tends to 
c onfirn1 recogni ti 01i of authors~ rig 11 ts hy the s ta ti on crs: the nature 
of the convc},ancc from the author to the publisl1er. 

Of t,vo points about the author's conveyance., ,ve can be certain: 
m.1 bid,i 4 73+ 
u l bid •t 3 S 1 • 
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It ,vas not a conveyance of copyrightt but it ,vas n1orc than the sale 
of a manuscript. 

The author could nort of course, conve)T a copyright~ for only the 
Stationers"' Cornpany granted copyright. But the conveyance had to 
be n1ore than the tnere sale of a n1anuscripr; the stationer ,vas not 
interested in the n1anuscript for its intdnsic value, but only for the 
purpose of publishing. Again~ ho,vever1 the author could not convey 
the rjght to publish~ for the printing of a ,vork ,vas subject to the 
1 a., vs of ccnso rs hip. The ostensi b 1 e dil emrn a to , v hi ch t] 1 ese factors 
lead is c~sily resolved by a return to the basic prernise - that the 
stationers recognized a duty 011 their part to prry the author and to 
obtain his pern1ission to publish his ,vork. That per1nissiont from a 
legal standpoint, ,vas negative, rather than affir1nativc: the author,s 
conveyance ,vas 1 in eff cct, a negative covenant, that is, n. contract 
not to object to the publication of the ,vork, rather than a contract 
granting a right to publish it. 

The point is illustrated hy· i\1ilton,s contract for the pub]ishing of 
JJltradise l.Jost_ss The contract recites that John 1\..filton "hath givcn1 

grantcd 1 and assigned, and by these (presents) doth give, grant, and 
assignc, unto the said SanlH. Sy1nons, his executors and assignes, All 
that Rooke, Cop)T1 or IVlanuscript of a Pocn1 incituled Paradise lost 
. .. no,v lntcly Licensed to be printed ...... " This Janguage, sin1ilar 
to the language of a deed, jn1plies cornplete o,vnership of the ,vork., 
but its effect ,vas to convey title to the n1anuscript actually turned 
over to the purchaser. The essence of the contract is the covenant 
on the part of I\1ilton. HAnd the snid John i\1ilton .... doth cov~ 
enant ,vith the said San111• Syn1ons .... That hee ... shall nt all 
ty111cs hereafter have, holdt and enjoy the san1e, and all Ttnpressions 
thereof accordingly, ,viLhout the lett or hinderance of hin1, the said John 
?\1i1 ton! . . . And that the said Jo. !vJil ton . . . shall not printc or 
cause to be printed, or sell, dispose, or pub]ish, the said Bookc or 
l\1anuscript, or any other Bookc or l\1anuscript of the same tenor or 
subject, ,vithout the consent of the said Sam1l, Symons ..... n 

1."'he significant point Js that Sy111ons required lVlilton to pro1nise that 
he~ as author, ,vould not interfere ,vith the publishing of the ,vork. 
Such promises ,vould h ardl )7 have been ncccssar) 7 if cop}rright 11ad 
heen deemed to give the copyright o,vncr all Iights in connection ,vith 
the copy·righted v.rork. 

El: T·he contract is tr:an~crihcd in i\-Iasson! Life of John A.filton, \!J ( 1946), 509T 



Harvard University - Houghton Library / Harvard University. Harvard Library bulletin. Cambridge, Mass., Harvard University Library. Volume XVI, Number 4
(October 1968)

Copyrigbt and At1tbor~s Rights 

A more sophisticated cxan1ple of the convC) 7 ance of the author js 
found in the sale by J~tncs Thon1son~ the poet, of his ,vorksj ,v hich 
,verc the subject of Jirigation in A1illi1r v. Tny!or :.14 and Donaldsou v. 
Beckett./'':") the t\vo land1n~lrk cases in EngJish copyright Ja,v. 1 'he con-
tracts nre discussed in a report of the Donnldsou case,-16 and are reveal-
ing because there are nvo convcy·ances;i one f ron1 the author Lo a. 
bookseller, and one fron1 n bookseHer to another bookseller~ '"fhc 
first contract, fron1 Thon1son, the author., to F\Jillar, the bookseller., 
,vas in r 7z9~ ,vhcrcby Thomson 1'did assign to [V1iHar, his exec.:utors, 
ad1ninistrators-i and assigns, the true copies of the said tragedy and 
poein, and the sole and exclusive right and property of printing the 
said copies for h;s and their sole use and benefit~ and also all benefit 
of all additions, corrections, and n,ne11d1Ju111ts wbicb sbould be after~ 
wards 1n,1de iu tbe said copies/, 31 The second contract fro1n i\1i11anJ 
a bookseller, to J\1illar in 1738t conveying other ,vorks of Thotnson 
originally sold to 1\1il1an, included HaH the right, title, interestt prop-
erty, cJaim, and dcn1and of the said John i\-1i11an to or in the said 
copies.'' By virtue of these agreements, ''Andre,v l\1:illar became 1a,v-
fu1ly entitled to all the profits arising by the prjnting and pub]ishing 
of the several poc111s ... and to nll the sole and exclusive propcrt}r 
and rig1it of printing copies of thc1n, -and of vending and disposing of 
the same.n is 

The en1phasis on the right of printing and the benefit of additions 
and alterations of the author in the conveyance from Thon1son con-
tr~stcd ,vith the en1phasjs on profits in the conveyance fron1 l\1iHari 
highlights the lin1iced nature of the .sn1tioncr"s cop) 7righL J\1orc 
i1nportant, h,o,Ycvcr, the i111plication here that the -author retained 
sufficient c.ontrol over 11is ,,rork to 111ake additions, corrections ·and 
an1endcnents note the language, ''\vhich should be after,vards 111ade,,, 

nonvithstnnding the o,vnership of copyright h)T another is ::1 clear 
example of tl 1 e r cc ogn.ition of au th ors' ere a ti vc rights. Further, it 
points up the value of analyzing the author1s conveyance in terms of 
a negative covenant l'athcr than the sale of his ,vork. ·rhe distinction 
is n1ore than one of .sc1nantics, and it is helpful because it presents a 
unique examp] e of a chattel being convcy·ed not for its intrinsic 

,~ 4 Burr. t)0J1 98 Eng. Rep+ lOI (KTB. I 769 )a 
3-i 2 IlroT P.C. 129, 1 Eng. Rep. 9371 4 Ilurr. :2408", 98 Eng~ Rep. is7 (H+L. 1774). 
$) z Bro. P+C. 129t I Eng. Rep. 83 71 B18. 

id. ( e1nph-asis added). 
84 1 Hro. P.C. 1 :29, 1301 1 Eng+ Rep. 83 7t 838. 
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value, but to enable the purchaser to exercise the right ,vhich 1s acru-
ally being conveyed. The manuscrip~ is more than a sy1nbol~ of ,vhich 
a .stock certificate is an cxa1nplc, but less than the object of purchase1 

of \V hi ch n book its elf is an exan1 ple. Therefore, to sa )r th at the con-
VC}7g n ce of the 8uthor \va.s the sa]e of his \Vork is to in1ply that the 
author divested hin1self of all his interest and rights in his ,vorks. To' 
say th3t the conveyance is essenria1ly a negative covenant is to impl) 7 , 

first, that the author retained rights in his ,vork, and, second, that the 
agrcernent not to object to tl1e publisl1ing of the ,vork is an agreement 
not to object to the puhJishing of the ,vork as the author ,vrotc it. 
In other ,vords, the most reasonable inference is that the author re-
raj ncd certain rights in connection , vi th his , vor k d cspi te the ex is tenc c 
of the copyright in the stationer. 

The Tea.son ab 1 encss of this inf crencc is supported by other fa ct ors, 
individuall) 7 insignificant but collectivel)T persuasive. The stationers, 
~s busincssn1cn~ had no reason to alter an a.uthorts ,vork; from their 
standpoint., there ,·vas only· one thing to do vtith a manuscript -
publish it.. Altering the \vork \Vas not only unnecessary· for the pro-
tection against piracy of published ,Yorks for ,vhich copyright vlas 
designed -it ,vas inin1ical to copyright.. The stationer~s cop3rright 
,vas deen1cd to exist ju perpetuity, ,vns _often u\vned jointl)r, frequently 
sold 2nd assigned. 1 ... hc idea that the copyright o\vncr ,vns the o,vncr 
of the ,vork to do ,vith as he pleased ,vould have ahnost surely pre~ 
cludcu the negotiability of copyright') for the value of the copyright 
,vas determined by the marketability of the book. To rnaintain its 
value, a book had to be -a good copy~ that is, one ,vhich ,vas faithful 
to the author,s creation as he had ,vritten it. l\iloreover, since altered 
,vorks "\verc eligible for copyright~ the practice ,vhcrcby copyright 
o,v11ers could change the ,vork presented a real dangci- that other sta-
tioners could, by altering or hiring a hack to alter a particular ,vork., 
aclJuire a. con1pcting copyright. l\.futual respect for each othcr~s rights 
required that the statjoners not interfere ,vith the ,vorks to ,vhich thc)r 
held the copyright. 

The integrity of copyright, of paran1ount in1portance to the sta..: 
tioners, depended in large n1c11sure upon the integrity of the under-
lying ,vork .. The n1ost cff ective "~ay to 1naintain that integrity ,vas to 
deny the copyright O\vncr the right to 1ncddlc ,vith the ,vork itself 
in any ,vay. Any altering of the ,York ,vas to be done by the author, 
2nd as to this right of the author, the stationers probably had little 
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choice. They· had no jurjsdiction over the author and could no-t con~ 
trol his activities in regard to his ,vork except hJr 1neans of contract, 
,vhich explains the pron1iscs exacted fron1 authors in their convcy::1.nce 
to the booksellers. There ,vere, thenJ very practical reasons for the 
stationers to recognize the author's creative rights, to protect the in-
tegrity of their copyright by n1aintaining the integrity of the copy~ 
righted \Vork and also to protect their copyrjghts from a subtle form 
of piracy. 

The evidence avai la bl e indicates th at the English stationers recog-
nized the authorts property rights. They recognized also other rjghts 
of the author, rights ,vhich can be called creative rights~ although the 
ter1n undoubtedly did not occur to the111. That such rights may not 
have been fully developed need lu1rdly concern 11s1 for their existence 
:at all sh o, vs that the stationers \Vere a \varc of th c continuing interest 
of the author in his ,vorks by reason of the fact that he created thc1n. 
Ancl it is this point ,vhich cunfirrns the other evidence :;is to the ]i1nitcd 
scope of the stationer's copyright~ 

Unfortunately, the stationers, recognition of the author~s creative 
rights did not survive the statutory copy·right.. '''hile the stationer~s 
copyright \Vas a pub]ishcr)s right, the statutory copyright became an 
author's right. As such, it can1c to cn1bracc 211 the rights of Hn author 
jn connection ,vith l1is published ,vork. 

The effect of the change of copyright fro1n a pubiishcr)s right to 
an author's right has been n1orc significant than is generally recog...: 
nized. Not only did it foreclose the dcvelopn1cnt of la,v protecting 
the author's creative interest, it turned copJ7right into a n1onistic 
concept ,v h ic h i.vas <l een1 ed to be prin1 ar i l y for th c protection of the 
author. Y ct copyright continued> and continues to function prin1arily· 
in the interest of the publisher. '"fhis con1bination of ostensible pur-
pose and actual function has resulted in an unsatisfactory body of 
copyright hnv and in a continual en]argcmcnt of the 1nonopol )" of 
copyright I Th c ever gro vtin g trend to\vard grca ter protection is 
manifest in the copyright bill n o\v before Congress. 

Copy·right is not or should not be treated as a 1nonistic conccpti 
It f nl.fills different purposes for different groups, for the au th or, the 
publisher, and the pub]ic. There js no reason ,vhy the rights and 
duties of these various groups under copyright la,v should be the 
same. Yet until the prc1nisc that copyright is prin1arily nn author's 
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right is son1eho,v rebutted, the probability is that rights and duties 
under copyright la,v ,vill continue to he deduced fron1 it. 

A 1najor step in rebutting this premise \Vould be an in1plicit recog-
nition of the author's creative interest, a step ,vhich ,vould 1nakc the 
obvious in1n1ediately-apparent-the interest of the author and the 
interest of a pub]ishcr in a given ,vork do not ,vholl}-r coincide. A 
consideration of ho,v to define the rights of the author as opposed 
to the rights of the publisher ,vould he necessary. Th11s the first .step 
to,vard concrete realization of the idea that copyright js not one 
thing, but several, lVould have been taken~ The next step ,vould be 
to give explicit consideration to the rights and duties of the third 
1najor group under copyright la\v., the public, a group ,vhose rights 
have al\vays been treated as incidentaL The value of developing a 
body of 1a,v recognizing the author's creative interest, then, is tl1at 
it ,vonld in1posc n nc,v perspective of c.opyright., a perspective ,vhich 
,vould require a reconsideration of its ain1s~ its purposes, and its 
functions. 

The salutary· results here suggested are by no 1neans certain if a 
la,v recognizing the author,s creative interest is developed. Suc1"i 
rcsnlts1 ho,vcvcr., ,vould be logical, they ,vould be fcasihle1 and thC)T 
,vould be desirable. At least ,ve kno,v that if the increasingly con1plex 
prohlen1s of copyright hronght about by the communications revo-
lution are to be satisfactorily resolved, copyright la,v can no longer 
be the result of deductions fr.om the 111onistic pren,ise that copyright 
is ,vholly an author's right. And it is some,vhat ironic that in 1nodify-
in g this premise., h cttcr and n1ore con1p lctc protcctio n for the author 
and the public ,vould be provided. No less ironic j5 that for a solution 
to nventicth ccntur)r problcn1si ,ve find precedent in the sixteenth 
-and seventeenth century practices of the Stationers' Con1pany in Lon-
don. 

Jncidcntall y, Rosencrantz and Guildenstcrn are not dead. They· a.re 
alive and playing on Broad\\ray at the Eugene O,Neill Thcatrc.~rn 

"\ 7 anderbilt U nivcrsity 

110 This article is bn~cd on m~tcdal in the -authoris boot:., Copyrigbt in Historj.cal 
Perspec:ti-ve~ to be published lJy The \ 1 :anderbilt U nivcrsity Press 3n Nuv·c1nhcr 1968. 


