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Law, Equity, and Calvin’s Moral Critique of Protestant Faith 

 

ABSTRACT 
 

 

This dissertation examines the themes of law and equity in John Calvin’s moral and legal 

thought.  Part One of the dissertation focuses on Calvin’s immanent critique of Lutheran faith, 

particularly his nuanced recalibration of Luther’s law-gospel dialectic and Melanchthon’s 

doctrine of the third use of the law.  Building on the work of I. John Hesselink, the study 

explores how Calvin simultaneously defines the relation between law and gospel in terms of an 

antithesis, thereby preserving Luther’s (Pauline) doctrine of justification by faith, and in terms of 

a continuum, thereby creating the theological warrant for the law’s normative use.   Calvin does 

this by distinguishing between the “bare law” (nuda lex) which stands in antithesis to the gospel 

and the “whole law” (tota lex) which stands in a “sacred link” (sacrum nexum) with the gospel 

when the law is seen through a Christological lens.   

Part Two of the dissertation examines innovations to the tradition of equity during the 

early stages of the Protestant Reformation.  Within the context of the sixteenth century, Luther 

sought to harness the Aristotelian conception of equity (epieikeia) as a legal rationale for 

discretionary departure from traditional Catholic laws and precedents.  But while Luther offers 

significant (and underappreciated) innovations to the Aristotelian tradition of equity, his 

privileging of the virtue of equity, as “necessary” and to be “praised most of all,” combined with 

inadequately developed ideas about reestablishment and regulation of laws, left Protestant 
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teachings vulnerable to abuses.  Luther’s definition of and priority on epieikeia, thus, would set 

the agenda for second generation reformers like Calvin, who, in response, sought to constrain 

appeals to equity within a natural law framework.  Calvin’s appreciation for the potential abuses 

of epieikeia partly explains the care he gives to formulating a new Protestant theory of equity, 

one that is more compatible with the goals of reconstructing a moral and legal order. In granting 

discretionary powers to rectify deficient laws, which the task of reform requires, Calvin appeals 

to natural law elements in the tradition of equity so that arguments from equity would not be 

interpreted as sanctioning unbridled, unprincipled acts. 
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PART I 

 

Immanent Critique of the Lutheran Law-Gospel Dialectic: 

Antinomian Temptation and the Third Use of the Law 
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CHAPTER 1 

The Third Use of the Law in Early Reformation Context 

 

“But, you will say, Luther exaggerates. I can grant this, but only when I say that he had a good 

reason which drove him to such exaggeration.” 

John Calvin, A Defense of Sound and Orthodox Doctrine 

 

“At present it is common to vociferate concerning faith, and yet one cannot understand what 

faith is, unless repentance is preached. Plainly they pour new wine into old bottles who preach 

faith without repentance, without the doctrine of fear of God, without the doctrine of the Law, 

and accustom the people to a certain carnal security, which is worse than all former errors under 

the Pope.” 

Philip Melanchthon, Instruction for Pastors 

 

1.1 “We also strengthen our argument with new reasons”: In A Defense of Sound and 

Orthodox Doctrine (1543), Calvin responds to the widespread accusation that Luther denigrates 

human responsibility and the role of good works in Christian life by explaining that if Luther 

“exaggerated” his case at the beginning of the reformation, it was only because such 

exaggeration was necessary to overturn a “false and pernicious reliance on works” which had 

long been “intoxicating and indeed bewitching” the Christian conscience.
1
 Situating Luther’s 

theological accents in a boarder historical context, Calvin rejects persistent Roman Catholic 

incriminations that the “whole party of Lutherans”
2
 (i.e., Protestants) denies good works, but 

                                                 
1
 “They (the first generation reformers) rejected reliance on works, by which men had been intoxicated 

and indeed bewitched, and taught the restoration of total salvation in the grace of Christ.” John Calvin, On 

Scandals, ed. and trans. by John W. Fraser (Grand Rapids, Michigan: Eerdmans 1978), p.  81.  

 
2
 The accusation that Lutherans deny good works was the centerpiece of the Roman Catholic Confutation 

to the Lutheran Augsburg Confession. See Carl E. Maxcey, Bona Opera: A Study in the Development of 

the Doctrine of Philip Melanchthon, pp. 13-65. In A Defense of Sound and Orthodox Doctrine, Calvin 

identifies himself as a member of the “party of Lutherans.” See John Calvin, A Defense of Sound and 

Orthodox Doctrine, ed. by A.N.S. Lane (Grand Rapids, Michigan: Baker Books, 1996), p. 30. The editors 

of the text suggest that Calvin is here projecting a united front against a common foe.  However, it is 
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concedes that Luther’s rhetoric against works and the law may have been exaggerated.
3
 Calvin 

writes:    

When Luther spoke in this way about good works, he was not seeking to deprive them of 

their praise and their reward before God. Nor did he ever say that God does not accept 

them or that he will not reward them; but he wanted to show only what they are worth if 

they are considered by themselves apart from God’s fatherly generosity…But, you will 

say, Luther exaggerates. I can grant this, but only when I say that he had a good reason 

which drove him to such exaggeration; that is, he saw the world was so deprived of sense 

by a false and perilous confidence in works, a kind of deadly drowsiness, that it needed 

not a voice and words to awaken it but a trumpet call, a peal of thunder and thunderbolts.
4
 

 

As a second generation reformer,
5
 Calvin readily acknowledged his debt to Luther, referring to 

the Wittenberg reformer not only as a (spiritual) “father” and “brother” but also as “remarkable 

                                                                                                                                                             
probably more accurate to interpret Calvin’s self-description along the lines that Gerrish describes; that is 

to say, “He identified himself wholly with the common Protestant cause and never faced the 

Wittenbergers as the sponsor of a rival movement.” See B. A. Gerrish, “John Calvin on Luther,” in 

Interpreters of Luther: Essays in Honor of Wilhelm Pauck, ed. by Jaroslav Pelikan (Minneapolis, MN: 

Fortress Press, 1968), p. 69. 

 
3
 In the Augsburg Confession (1530), Article XX, entitled “Good Works,” Philip Melanchthon, for 

example, expresses annoyance at the commonplace accusation that Lutherans forbid good works: “Our 

teachers are falsely charged of forbidding good works. Their publication on the Ten Commandments and 

others of like import bear witness that they have taught to good purpose about all stations and duties of 

life, indicating what manner of life and what kinds of work are pleasing to God in the several callings.” 

Article XX is, in fact, the longest article of the Augsburg Confession.  See Melanchthon’s 1530 version of 

the Augsburg Confession in The Book of Concord, trans. by Theodore G. Tappert (Minneapolis, MN: 

Augsburg Fortress Press, 1989), pp. 41-46.  The Roman Catholic rejection of the Augsburg Confession, in 

the Confutation (also 1530), largely hinged on fears of the moral and political implications of the 

Lutheran doctrine of justification by faith, as it was framed in terms of the law and gospel dialectic. See 

Eric W. Gritsch and Robert W. Jension , Lutheranism: The Theological Movement and Its Confessional 

Writings (Philadelphia, PA: Fortress Press, 1976), p. 50-53.  

 
4
 John Calvin, A Defense, p. 26 (emphasis mine). In acknowledging that Luther exaggerated his case at 

the beginning of the reformation, Calvin is following established Lutheran precedents. According to Mark 

Edwards, as early as 1537, Luther stipulated that “at the beginning of the reformation he preached so 

strongly against the law because the many superstitions of the papacy had completely obscured the gospel 

of Christ.” See Mark Edwards, Luther and the False Brethren (Stanford, CA: Stanford University Press, 

1975), p. 164.     

 
5
 The description of Calvin as “second generation reformer” is widespread. For instance, Hesselink 

writes: “It is important to remember that John Calvin belongs to the second generation of the 

Reformation. Lutheranism already had its classic formation in the Augsburg Confession. Zwingli, founder 

of the Reformed tradition, had lived and died before Calvin, who was to give his name to that tradition, 

had become a Protestant.” Law in Luther and Calvin, p. 151. Furthermore, Calvin himself sometimes 
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apostle” and “a distinguished servant of Christ.”
6
 Even when Luther began lashing out in 

“savage invectives”
7
 against the Swiss reformers in the controversies over the Lord’s Supper 

Calvin remained remarkably deferential. “I often say,” Calvin confided to Bullinger, “that even if 

he (Luther) should call me a devil, I should still pay him the honor of acknowledging him as an 

illustrious servant of God, who yet, as he is rich in virtue, so also labors under serious faults.”
8
 

Luther’s role in laying open the path to reform, particularly through his breakthrough discovery 

of the doctrine of justification by faith apart from works prescribed by the law (Romans 3:28) 

establishes the debt owed.
9
 Calvin recognized this Lutheran (but, crucially for Calvin, also 

Pauline) doctrine to be the heart (summum) of the Christian faith—“the chief issue” and “the 

cause of everything else that is said.”
10

 For if knowledge of justification by faith is taken away, 

“the glory of Christ is extinguished, religion abolished, the Church destroyed, and the hope of 

salvation utterly overthrown.”
11

  

                                                                                                                                                             
characterized his own work as a reformer as building on what “Luther and others” had done in the 

preceding generation.  “We remember with amazement how deep was the whirlpool of ignorance and 

how horrible the darkness of errors in the papacy. Then it was a great miracle of God that Luther and 

others who labored at the same time in restoring the doctrine of the faith were able to extricate themselves 

from it little by little.” See Calvin, On Scandals, p. 83. 

 
6
 John Calvin, A Defense of Sound and Orthodox Doctrine, p. 28.   

 
7
 Calvin uses these words to characterize Luther’s lack of moderation in attacking the memory of Zwingli 

and Eucharistic theology of Œcolampadius.  Calvin later refers to the Eucharistic controversies as “that 

unhappy dispute over the Lord’s Supper.”  Calvin’s Letter to Bullinger (November 25, 1544) in John 

Calvin, Letters of John Calvin, Jules Bonnet (ed.), Vol. I, pp. 429-34.    

 
8
 Calvin’s Letter to Bullinger (November 25, 1544), in John Calvin, Letters of John Calvin, trans. and ed. 

by Jules Bonnet (New York, NY: B. Franklin, 1972), Vol. I, p. 433.  

 
9
 “We all of us do acknowledge that we are much indebted to him.” See Calvin’s Letter to Melanchthon 

(June 28, 1545), in John Calvin, Letters of John Calvin, Vol. I, p. 466.  

 
10

 John Calvin, A Defense of Sound and Orthodox Doctrine, p. 29.  

 
11

 John Calvin, Response to Sadoleto, in Selected Works of John Calvin: Tracts and Letters, Vol. I (Tracts 

Part 1), ed. by Henry Beveridg and Jules Bonnet (Grand Rapids, Michigan: Baker, 1983), Vol. I,  p. 105. 
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However, Luther was not without personal faults, nor his theology without imperfections. 

As evidenced in the some of the so-called “minor treatises” where he deals most explicitly with 

the nature and goal of reform and in his correspondence with co-leaders of the evangelical 

reform movement,
12

 Calvin consistently bears witness to Luther as an apostolic and prophetic 

figure living in extraordinary times.  But Calvin also consistently qualifies his appraisals by 

depicting Luther’s life work as marking only the beginning of the reformation—a terminus a quo 

rather than a terminus ad quem. In other words, the reformation is best understood as an ongoing 

process defined by movement and progress.
13

 Not surprisingly, Calvin maintains that it is 

unreasonable for Luther’s disciples to expect him (or for that matter any one person) to have 

worked out all the architectonic problems of theology. Furthermore, genuine theological progress 

can only be made within a communal, dialogical context.
14

 In On Scandals Calvin states that we 

                                                 
 
12

 See Wulfert De Greef’s discussion of Calvin’s writings in which he sketches his vision of the 

reformation. Wulfert De Greef, “Calvin’s Writings,” in The Cambridge Companion to John Calvin, ed. 

by Donald K. McKim (Cambridge, UK: Cambridge University Press, 2004), pp. 46-53.   

 
13

 See B. A. Gerrish, “John Calvin on Luther,” Interpreters of Luther, pp. 84-86.  

 
14

 Calvin emphasizes the dialogical nature of theology.  In the preface to his Commentary on Romans, 

Calvin writes: “God has never seen fit to bestow such favor on his servant that each individually should 

be endowed with full and perfect knowledge on every point. No doubt, his design was to keep us both 

humble and eager for brotherly communication. In this life, then, we should not hope for what otherwise 

would be most desirable, that there should be continual agreement among us in understanding passages of 

Scripture. We must therefore take care that, if we depart from the opinions of those who went before us, 

we do not do so because excited by the itch after novelty, nor driven by fondness for deriding others, nor 

goaded by animosity, nor tickled by ambition, but only because compelled by pure necessity and with no 

other aim than to be of service.” Also, Calvin’s writes in a letter to Musculus: “For as long as there is no 

mutual exchange, each can teach what he likes. Solitude provides too much liberty.” See Calvin’s letter to 

Musculus, October 22, 1549: CO 13, 433 (no. 1294). B. A. Gerrish claims that for Calvin dogmatic truth 

“lay in the dialogue,” adding the following explanation: “In the negotiations that led to the Zurich 

Consensus Calvin engaged in a remarkably frank correspondence with Heinrich Bullinger, in which each 

really listened to the criticisms of the other. Further, it could be pointed out that Calvin disapproved on 

principle of the drafting of confessions of faith by a single hand, citing the legendary origin of the 

Apostles’ Creed in his support. Finally, he longed to see the assembling of an international congress of 

theologians which might produce a unified evangelical witness. In all these ways Calvin revealed his 

consciousness of standing along with others under the word of God. But perhaps the most striking token 

of his ‘pluralistic’ attitude toward the Reformation and his theology is the interesting phenomenon of the 
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(Protestants) should not at all be surprised that “Luther and those who labored at the same time,” 

the vanguards of the evangelical reform movement, “did not see everything all at once” and that 

“such a difficult task was not brought to absolute perfection on the first day.”
15

   “[L]ittle by 

little”
16

 is how the church is to be reformed.  And as part of an ongoing process the evangelical 

reform movement is best understood in terms of a perpetual struggle defined by progress and 

setbacks.  The later Calvinist dictum “Ecclesia reformata semper reformanda”
17

aptly describes 

this dimension of Calvin’s theology.
18

   

“Concerning Luther,” Calvin writes, “we openly bear witness that we consider him a 

distinguished apostle of Christ whose labor and ministry have done most in these times to bring 

back the purity of the gospel.”
19

 However, for himself and others who continue in the path 

Luther has mapped out Calvin avows a more modest role.
20

   

                                                                                                                                                             
Genevan ‘congregations,’ at which the Reformed pastors form the surrounding territory, together with a 

handful of devout lay people, gather together to discuss some prearranged passage of Scripture. Calvin 

believed firmly that this was the proper manner to carry out the interpretation of Scripture.” See B. A. 

Gerrish, “John Calvin on Luther” in Interpreters of Luther, p. 89-90.   

 
15

 John Calvin, On Scandals, p. 83 

 
16

John Calvin, On Scandals, p. 83. 

 
17

 In fact, Calvin’s dynamic view of order and reform has deep roots in Calvin’s eschatology, vision of 

human freedom and agency within God’s providential order, and in his understanding of the gospel’s 

relationship to the law.      

 
18

 Gerrish points out that Calvin believed Luther to have presented “exaggerations by which Luther 

himself advanced beyond the essential matter (ultra…progressum esse). Dogmatic development, so it 

appears, is not always for the better (in melius, as Calvin wrote in the work On Scandals). Indeed Calvin 

elsewhere speaks of certain of Luther’s opinions as reactionary—a failure to free himself from 

medievalism, or perhaps a temporary accommodation to the times.” B.A. Gerrish, “John  Calvin on 

Luther,” Interpreters of Luther, p. 85 

 
19

 John Calvin, A Defense, p. 28 

 
20

 Calvin’s importance as a theologian is largely derived “from his ability to appreciate and to express 

cogently the insights of the leading magisterial reformers of the preceding generation while mixing in 

distinctive accents of his own.” Moreover, as Benedict puts it, “Calvin always saw himself as a defender 

of Luther’s fundamental theological principles,” and, on many issues, “his ideas echoed Luther’s.”  They 
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[But] concerning ourselves we gladly admit what tradition says that Solon used to boast 

about himself: that we learn every day as we grow old, or at any rate hasten toward old 

age…This too I recognize without reluctance, that when our works are reprinted we 

improve what was rather coarse, we soften what was too harshly expressed, we clarify 

obscure points, we explain more fully and at greater length what was too compressed, we 

also strengthen our argument with new reasons, and finally, where we fear the danger of 

causing offense, we also tone down and soften our language. For what would be the point 

of living if neither age nor practice nor constant exercise nor reading nor meditation were 

of any benefit to us? And what would be the point of making progress if it did not result 

in some profit reaching others also?
21

 

 

By the time Calvin arrives on the theological scene with the publication of the first edition of the 

Institutes in 1536, Protestantism generally (and Lutheranism in particular) had encountered 

devastating setbacks which brought into question the lasting institutional legacy of the 

evangelical reform movement. In general terms, while Luther’s radical teachings on justification 

by faith, sole authority of Scripture in matters of faith, liberty of conscience, and the priesthood 

of all believers—framed in terms of the Pauline law-gospel antithesis—helped to dismantle 

traditional Catholic norms and institutions, they also helped to unleash waves of sociopolitical 

and religious unrest.  Many Catholic critics drew a causal link between Luther’s theology and the 

ensuing chaos, particularly in the heartland of Lutheran territory of Saxony.   

First generation Lutheran reformers quickly learned to appreciate Catholic warnings that 

once the Christian conscience is liberated from the institutional restraints and pedagogy of the 

Catholic Church, the great mass of followers would quickly slip into moral disarray. For 

example, Erasmus complained in 1528 that once liberated from the moral discipline of Rome, the 

followers of Luther would interpret the gospel to mean nothing more than the “right to live as 

                                                                                                                                                             
provided its “earliest geological layers” with Calvin sifting “though what he read and organized his ideas” 

and organizing his ideas “around distinctive points of emphasis of his own.” Philipp Benedict, Christ’s 

Churches Purely Reformed: A Social History of Calvinism (New Haven, CT: Yale University Press, 

2004), pp. 84-85 

 
21

 Calvin, A Defense, p. 28-29. Italics added. By “we” Calvin is referring to the “party of Lutherans” 

generally and to Melanchthon and himself in particular.  
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they pleased” and as a license to “to seek two things only—wealth and wives (censum et 

uxorem).”
 22

 And just one year later in 1529, Luther, appalled at the widespread abuse of 

Christian liberty which he witnessed during his inspection tours (visitations) of Saxony, would 

himself write that “ordinary people” have “mastered the fine art of misusing all their freedom” 

despite the fact that the gospel has been reclaimed for them.
23

 

There was a broad spectrum of Protestant responses to this “antinomian temptation,”
24

 all 

of which sought in some capacity to regulate the spiritual and moral impulses liberated by the 

Wittenberg gospel.  All the magisterial reformers were agreed that the law needed to be restored 

in some capacity to regulate the impulses unleashed by Luther’s gospel and to deter the 

antinomian drift in Protestant faith.  However, subtle differences began to appear on how best to 

“integrate motivation for Christian living through the gospel with the information necessary to 

make ethical decisions,” as Kolb describes.
25

 Differences often hinged on the question of how 

the law relates to the person saved by faith and whether a version of the third use of the law 

strengthens or weakens Luther’s insights about justification by faith. For Calvinists and most 

Philippist Lutherans the doctrine of the third use provided an indispensible theological tool to 

                                                 
 
22

 Erasmus expresses this concern over the moral implications of Luther’s radical separation of the law 

from the gospel and the conscience cut off from the institutional restrains of the Roman Catholic Church 

in a letter (written on March 20, 1528) to a fellow humanist loyal to the Rome, W. Pirkheimer.  See Philip 

Melanchthon, Opus Epistolarum Des. Erasmi Roterodami, ed. by P. S. Allen and H. M. Allen (Oxford, 

UK: Clarendon Press, 1928), Vol. 7, p. 366 (no. 1977). 

 
23

 Martin Luther, Preface to the Small Catechism in the Book of Concord.  See Book of Concord, p. 338.    

 
24

 Robert M. Kingdon uses the phrase “antinomian temptation” to characterize the challenge of the 

antinomian reception of Lutheran theology.  See Robert M. Kingdon, “Calvin and the Establishment of 

Consistory Discipline in Geneva,” in The Reformation: Critical Concepts in Historical Studies, ed. by 

Andrew Pettegree (New York, NY: Taylor and Francis, 2004), p. 58.   
25

 Robert Kolb, “Preaching the Christian Life,” in Caritas et Reformatio: Essays on Church and State in 

Honor of Carter Lindberg, ed. By David M. Whitford, (St. Louis: Concordia Academic Press, 2002), p. 

133. 
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reintroduce moral discipline and to offset the antinomian drift in Protestant faith.  For most 

Gnesio-Lutherans and more radical reformers (Anabaptists, Free Church sects, and various 

religious revolutionaries who denounced the preaching of the moral law primarily within the 

church) the Calvinist version of the third use invited an unacceptable form of Protestant legalism; 

they believed that a third use flowed from a failure to grasp the radicality of Luther’s first use.
26

    

1.2 Crisis in the early evangelical reform movement: Can a Protestant be moral?
27
 In 

spirit and ideas, John Calvin shared much in common with Philip Melanchthon, Luther’s friend 

and younger colleague at Wittenberg, who was a “fellow humanist drawn into the orbit of 

theology,” as Philip Benedict describes.
28

 The humanist connection between John Calvin and 

Melanchthon is to be noted.  Whereas Luther had been steeped in medieval scholasticism, 

particularly in the Ockhamist and via moderna traditions, Melanchthon, Calvin, and the vast 

                                                 
26

 I. John Hesselink makes this point: “As a result of this controversy concerning the Lord’s Supper…and 

subsequent developments in Lutheran and Reformed Churches, it is commonly assumed that this is the 

key issue which separated Luther from Calvin. Actually, what may have been a bigger barrier—even 

though it never became a matter of controversy between Luther and Calvin—were their differing 

approaches to the relation of law and gospel.” See I. John Hesselink, “Luther and Calvin on Law and 

Gospel in Their Galatians Commentaries,” Reformed Review (Winter 1984), Vol. 37, No. 2, p. 69. 

 
27

 Here I am modifying a question asked of Protestantism by John H. Leith.  Leith writes:  

“The significance of the law for Calvin is indicated in some measure by the systematic ordering 

of the doctrine in his theological works. 

In the Institutes of 1536 the chapter on the law stands first, but it is doubtful that Calvin had at 

this point really thought through the architectonic problems of theology. It is clear, however, that he is 

aware that he enters upon the theological scene when one of the pressing questions was, ‘Can 

Protestantism produce an ethical man?...The systematic placing of the law seems to indicate that Calvin 

progressively sought to underscore the importance of the law, not simply as a preliminary for the 

Christian life, but as part of the Christian life itself.” See John H. Leith, “Creation and Redemption: Law 

and Gospel in the Theology of John Calvin,” in Marburg Revisited: A Re-examination of Lutheran and 

Reformed Tradition, edited by Paul C. Empie and Jame I. McCord (Minneapolis, MN: Augsburg 

Publishing House, 1966),   p. 50. 

 
28

Philip Benedict, Christ’s Churches Purely Reformed: A Social History of Calvinism (Yale University 

Press: New Haven, 2002), p. 84. 
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majority of the leaders of the Reformed movement, including Zwingli, turned toward evangelical 

reform after first engaging in critical humanist studies.
29

    

For his role as the chief architect of Lutheran confessional identity and activities as an 

educational reformer Melanchthon earned the nicknamed the “Preceptor of Germany” 

(Praeceptor Germaniae).
30

 Melanchthon helped to refine Luther’s basic insights into 

confessional form and introduced key theological innovations and educational initiatives to help 

guide the Lutheran reformation in the process of institutionalization. Luther often deferred to his 

younger colleague in dogmatic matters—even noting earlier on that “[t]his little Greek is better 

at theology than I am.”
31

 Luther once told an acquaintance “I defer to Philip” (Ego illi cedo) and 

added that “Philip has the word and substance; Erasmus has words but no substance; Luther has 

substance without words; and Karlstadt has neither.”
32

 Erasmus probably would disagree with 

such an assessment, but he at least acknowledged Melanchthon’s skills in systemizing and 

                                                 
 
29

 See Steven E. Ozment’s discussion of the relationship between humanism and the Reformation.  Steven 

E. Ozment , The Age of Reform: 1250-1550 (New Haven, CT: Yale University Press, 1980), pp. 290-317.   

 
30

 “The chief architect of Lutheran confessional identity is Philipp Melanchthon (1497-1560), who had 

joined the new theological faculty in Wittenberg in 1518, enriching nascent Lutheran ideas with the gifts 

of humanistic scholarship.” See Eric W. Gritsch, A History of Lutheranism (Minneapolis, MN: Fortress 

Press, 2002), p. 76.  

 
31

 Luther is reported to have said this to Johann Lang on December 1519 and to have added that 

Melanchthon is a “young man in body, but a venerable old greybeard in intellect.” Also two years later, 

writing from the Wartburg Castle immediately after his appearance at the Diet of Worms, Luther told 

Melanchthon not to be afraid during his absence from Wittenberg for “you surpass me in theology, and 

succeed me as Elisha followed Elijah, with a double portion of the Spirit.”  See John Schofield, Philip 

Melanchthon and the English Reformation (Burlington, VT: Ashgate Publishing Ltd., 2006), p. 15.  

Incidentally, Melanchthon also makes analogous remarks in deference to John Calvin, dubbing Calvin 

“the theologian.”  See I. John Hesselink, “Calvin’s theology,” in The Cambridge Companion to John 

Calvin, p. 74 

 
32

Martin Luther, Luther’s Works (LW), Vol. 54, no. 3619, dated 1537. “Res et verba Philippus, verba sine 

re Erasmus, res sine verbis Lutherus, nec res nec verba Carolostadius.”  
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enriching nascent Lutheran ideas when he quipped that Philip is “more Lutheran than Luther 

himself.”
33

   

And yet, Melanchthon’s fidelity to Luther, is precisely what many Lutheran theologians 

dispute, especially in his innovation of the “third use of the law” (tertius usus legis).
34

 The 

doctrine of the third use of the law was first introduced to supplement Luther’s insight about 

justification by faith during an era when the nascent Lutheran reform movement was being tested 

by a series of setbacks—the Peasants Revolt (1525), the ensuing moral disarray in territories won 

over to Lutheran reform (which Luther and Melanchthon witnessed during their “Visitations” of 

Electoral Saxony in 1527-28), and the outgrowth of the antinomian controversies (starting in the 

1520s and lasting long after Luther’s death in 1546), against the backdrop of lingering Catholic 

incriminations that Lutheranism leads to practical antinomianism as evidenced in the widespread 

abuse of Christian liberty in Lutheran territories.       

                                                 
 
33

 Cited in Sachiko Kusukawa, “Melanchthon,” in The Cambridge Companion to Reformation Theology, 

edited by David Bagchi and David C. Steinmetz (Cambridge, UK: Cambridge University Press, 2004), p. 

57.  

 
34

 This is in lieu of the fact that Luther in 1537 endorsed Melanchthon’s teaching on the uses of the law: 

Luther is reported to have stated: “[I]f we could [only] honor Master Philip [Melanchthon] who teaches 

the use of the law most clearly and lucidly. Even I yield to him, although I dealt as clearly as I could with 

this matter in my Galatians commentary.” See Mark Edwards, Luther and the False Brethren, p. 157.  

The problem, from a perspective of the Gnesio-Lutherans, is that Melanchthon’s continued to hone and 

modify his views on the third use and began moving towards a Reformed perspective on the relationship 

of law and gospel.   

 After Luther’s death in 1546, his followers “fell into disagreements over interpretation of his 

doctrinal legacy, as is always the case after a charismatic, paradigm-changing figure leaves the stage of 

history. Although almost all these followers had also studied under Melanchthon and had absorbed much 

of his method and his theology, their preceptor’s own leadership and doctrinal positions became one 

cause of the division among the two reformers’ adherents because certain of their students interpreted 

Luther’s reform of the medieval theology and practice more radically than the ‘Preceptor’ (Melanchthon) 

was wiling to do. The Formula of Concord of 1577 was composed to resolve these tensions among 

Luther’s and Melanchthon’s disciples…It treated twelve topics which had emerged during the quarter 

century after Luther’s death as the critical issues dividing his followers.” See Robert Kolb, “Altering the 

Agenda, Shifting the Strategy: The Grundfest of 1571 as Philippist Program for Lutheran Concord,” 

Sixteenth Century Journal, Vol. XXX, NO. 3 (1999), p. 706.   
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Internally, the Peasants Revolt posed a grave danger for the evangelical reform 

movement.  Not only was ex-Lutheran, Thomas Müntzer, a leading theologian of the revolt,
35

 the 

peasants themselves in a manifesto (the Twelve Articles of 1525) explicitly appealed to Lutheran 

ideas and also in other treatises mentioned Luther by name.
36

  Such loose affiliations threatened 

to undermine the princely base of support for mainline evangelical (i.e., magisterial) reform, 

which by and large had aligned with sympathetic secular authorities against Rome.  Luther 

vehemently denied any responsibility for the Peasants Revolt, maintaining that “this rebellion 

cannot be coming from me. Rather the murder-prophets.”
37

 Furthermore, in the wake of 

devastations left by the war Luther and Melanchthon in 1527-1528 headed inspection tours to 

evaluate the conditions of local parishes in electoral Saxony.
38

  These visitations had a profound 

impact on Luther and Melanchthon. According to Timothy J. Wengert, their experiences helped 

initiate a paradigm shift in their theologies, especially for Melanchthon who began envisioning a 

new balance between law and gospel, one more suited for moralizing and institutionalizing 

evangelical faith.
39

 

Luther tended to link, if not deliberately conflate, the genealogical roots of political 

sedition (as in the Peasants Revolt), the pervasiveness of moral license in the Saxon parishes, and 

the spiritualist sectarianism of the Anabaptist. All were “false brethren” who failed in some 

                                                 
 
35

 Steve Ozment, The Age of Reform, p. 279 

 
36

 Steve Ozment, The Age of Reform, pp. 272-289. 

 
37

 See Mark Edwards, Luther and the False Brethren, p. 61. 

 
38

 See Günther Gassman and Scott Hendrix, Fortress Introduction to the Lutheran Confessions 

(Minneapolis, MN: Augsburg Fortress Press, 1999), pp. 16-18.   

 
39

 Timothy J. Wengert, Law and Gospel: Philip Melanchthon’s Debate with John Agricola of Eisleben 

over Poenitentia (Grand Rapids, MI:  Baker, 1997), pp. 148-49.  Melanchthon’s innovations in this regard 

were attempts to map out a constructive theological framework for the institutionalization of Christian life 

through ecclesial and civil disciplines under the law. 
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capacity to properly distinguish the boundary between law and gospel.
40

  Rome had “confused 

the law with gospel” by changing elements of the “gospel into mere laws, and ceremonial laws at 

that.”
41

 But these false brethren were eroding the very same distinction in the opposite direction 

by abandoning the law for the sake of the gospel.
42

 Luther reacted by invoking with new 

intensity the accusatory or crushing function of the law (Luther’s second and Calvin’s first use).  

He was appalled that so many of his followers have “mastered the fine art of abusing liberty” and 

exploited the return of the gospel as an occasion for license and sedition.
43

  Both Luther’s Small 

and Large Catechisms of 1529 were written to directly root out antinomian inferences from 

Lutheran faith.
44

 The preface to the Small Catechism conveys Luther’s appreciation for 

evangelical license and abuse of Christian liberty.  

[T]he deplorable, wretched depravation that I recently encountered while a visitor has 

constrained and compelled me to prepare this Catechism, or instruction…Dear God, what 

misery I beheld! The ordinary person especially in the village knows absolutely nothing 

about Christian faith…They live like simple cattle or irrational pigs, and, despite the fact 

that the gospel has returned, have mastered the fine art of misusing all their freedom.
45

 

                                                 
 
40

 According to Mark Edwards, Luther’s neglect of the differences between his evangelical opponents 

made it extremely difficult for them to invalidate or attack. Luther “charged that they were all possessed 

by Satan’s spirit and were bent on destroying the true church. This characterization of his opponents was 

embedded in an elaborate system that was extremely difficult for them to invalidate or attack, and that 

frequently placed them in a double bind…When his opponents objected to being classified as thought 

they were all of one mind and pointed to the fact that there were differences among them, Luther replied 

that the differences were only on the surface, that the satanic spirit was a spirit of discord, and that the 

very fact they disagreed among themselves showed that they were possessed by Satan.” Mark Edwards, 

Luther and the False Brethren, pp. 200-201.  

 
41

 Martin Luther, Luther’s Works (LW), Vol. 26, p. 116. 

 
42

 Luther spoke harshly of the “ranting and ravings” of the radical evangelicals “who wanted to rule the 

world by the gospel.” Martin Luther, On Temporal Authority, LW, Vol. 49, p. 91. See also Steven 

Ozment, Protestants: The Birth of a Revolution (New York, NY: Doubleday, 1991), p. 126.  

 
43

 Martin Luther, Preface to the Small Catechism.  See Book of Concord, p. 338. 

 
44

 See Günther Gassmann and Scott Hendrix, Fortress Introduction to the Lutheran Confessions, pp. 16-

18, 42-44. 
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In a revised preface to the Large Catechism from 1530 Luther reiterated the complaint against 

this “rotten, pernicious, shameful, carnal liberty.”
46

 There Luther equated God’s Word with the 

Ten Commandments, adding the startling remark that the Decalogue encompasses all of God’s 

Word: “This much is certain: anyone who knows the Ten Commandments perfectly knows the 

entire Scriptures. In all affairs and circumstances he can counsel, help, comfort, judge, and make 

decisions in both spiritual and temporal matters. He is qualified to sit in judgment upon all 

doctrine, estates, persons, laws, and everything else in the world.”
47

  

Melanchthon’s reaction to these squalid conditions in Saxony mirrored Luther’s, 

although his indignation and fear of moral disorder were expressed in different theological form. 

Melanchthon’s more dogmatic (or systematic) response to the visitations traces the early 

development of the Protestant doctrine of the tertius usus legis. First, Melanchthon, at the urging 

of Elector John, wrote a guidebook for the inspection tours entitled Instruction for the Visitors 

for Parish Pastors in Electoral Saxony (1527). The Instruction was one of the first theological 

attempts to define a distinct Lutheran church order. And important for our discussion, it 

instructed pastors to preach the law.
48

    

Pastors must follow the example of Christ. Since He taught repentance and remission of 

sins, pastors also must teach these to their churches. At present it is common to vociferate 

concerning faith, and yet one cannot understand what faith is, unless repentance is 

preached. Plainly they pour new wine into old bottles who preach faith without 

repentance, without the doctrine of fear of God, without the doctrine of the Law, and 

accustom the people to a certain carnal security, which is worse than all former errors 

under the Pope.
49

 

                                                                                                                                                             
45

 Martin Luther, Preface to the Small Catechism. See Book of Concord, p. 338.  

 
46

 Martin Luther, Revised Preface to the Large Catechism from 1530.  See Book of Concord, p. 358-59. 

 
47

 Martin Luther, Revised Preface to the Large Catechism from 1530.  See Book of Concord, p. 361. 

 
48

 See Günther Gassman and Scott Hendrix, Introduction to the Lutheran Confessions, p. 17 
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Melanchthon reasoned that the common people would not place their faith in Christ unless they 

first despaired of their own unrighteousness. In other words, the (accusatory function of) law had 

to be urged for the sake of the gospel as a way of preserving Luther’s insight about justification 

by faith alone.
50

 Melanchthon believed that his admonition was in full accord with Luther’s and 

the latter confirmed this by writing the 1528 preface to the Instruction.
51

 Melanchthon further 

surmised that the historical circumstance had changed since the early years of the Lutheran 

reform when an unrelenting preaching of the law combined with the pernicious doctrine of 

works-righteousness imposed an unbearable weight of despair upon the Christian conscience. 

Now, however, without the law, the common people exploited the proclamation of Christian 

liberty and the gospel as an opportunity to pursue worldly advantage and pleasure. That is, the 

gospel should not be separated from law.
52

 In such new circumstances, the law needed to be 

reintroduced for the sake of the gospel.   

Some commentators, including Merwyn S. Johnson, interpret Melanchthon’s admonition 

to aggressively preach the law in the Instruction as suggestive of a third use of the law.
 53

  

                                                                                                                                                             
49

 Philip Melanchthon, Corpus Reformatorum (CR) 26:9-10.  

 
50

 Melanchthon’s apparently believed that without the accompanying torments of conscience under the 

law the gospel proclamation of liberty would be easily misunderstood or abused, as evidenced in these 

developments.     

 
51

 On this point see Werner Elert, The Christian Ethos, trans. Carl J. Schindler (Philadelphia, PA: 

Muhlenberg Press, 1957), p. 300-301. 

 
52

 Luther also makes this point in his Commentary on Galatians.  Despite Luther’s sharp distinction 

between law and gospel, he also warns against cutting law and gospel entirely free from each other, 

maintaining instead that their proper relationship is one of dialectical tension and cooperation, the right 

understanding of which the contains the “summary of all Christian doctrine.” See LW 26:116 

 
53

 Merwyn S. Johnson, “Calvin’s Handling of the Third Use of the Law and Its Problems,” Calviniana: 

Ideas and Influence of Jean Calvin, Vol. X in the series Sixteenth Century Essays and Studies, Robert V. 

Schnucker (ed.), p. 35. See also Gerhard Eberling, Word and Faith (Philadelphia, PA: Fortress Press, 
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However, the Augsburg Confession, which Melanchthon wrote in 1530, somewhat curtails an 

overly interpolative reading of the Instruction of 1527.  It is true that in the Augsburg Confession 

Melanchthon addresses the problem of license, especially as the charge of license was 

incorporated into Roman Catholic arguments against the Lutheran dialectic of faith and works, 

law and gospel. In the Augsburg Confession he writes: “Our teachers are falsely accused of 

forbidden works. Their publication on the Ten Commandments and others of like import bear 

witness that they have taught to good purpose about all stations and duties of life, indicating 

what manner of life and what kind of works are pleasing to God in the several callings.”
54

  

However, such concerns have to be understood against the backdrop of Melanchthon’s assertion 

in the Apology to the Augsburg Confession (1531) that “The law always accuses” (Lex semper 

accusat).   Paradoxically, the Apology is also the first major treatise of Melanchthon’s which 

extensively examines a theology of good works. In it Melanchthon answers “slanderous claims” 

that Lutherans “do not require good works,” by arguing that they “not only require them but also 

show how they can be done.”  Although good works do not contribute to justification, 

Melanchthon insists that “good works are necessary.”
55

  

                                                                                                                                                             
1963), p. 69.  “[I]t could even be shown that as early as 1528 in the Instruction for Visitors and in the 

Augsburg Apology Melanchthon touches on the idea of a tertius usus legis.”   

 
54

 Melanchthon’s Augsburg Confession (1530), Article 20, “Faith and Good Works,” in Book of Concord, 

Theodore G. Tappert (trans.), p. 41-46. Article 20 is actually the longest article of the Augsburg 

Confession. And according to Gritsch, it is the longest because the balance between faith and works, law 

and gospel, was at the center of Luther’s struggle with Rome. The content of the Roman Confutation 

(1530) confirms this; it places the issue of good works at the forefront of arguments explaining why the 

Augsburg Confession is to be rejected. See Eric W. Gritsch, A History of Lutheranism, pp. 47. See also 

Timothy J. Wengert, Law and Gospel, p. 185. “Melanchthon’s enemy…was the Scholastics—one thinks 

of the authors of the Confutatio—who attacked the Lutherans for ignoring good works and turned 

justification on its head by making God’s pronouncement of righteousness depend upon one’s own worth 

and fulfillment of the laws’ demands.”   

 
55

 Philip Melanchthon, Apology, Article IV, p. 126 
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In summary, both Luther and Melanchthon turned to the preaching of the law as a 

strategy of deterrence to inhibit licentious interpretations of the Wittenberg gospel. They were 

concerned to eliminate any suggestion that the Wittenberg gospel promoted antinomianism or 

sociopolitical disorder.  For Luther and Melanchthon (at least at in these earlier years) the 

widespread abuse of Christian liberty meant not that the balance between law and gospel was 

wrong but that the masses of people had never understood the gospel in the first place. Thus, 

intensive preaching of the law was needed to drive the conscience into despair so that the gospel 

would be rightly heard.  But beyond the goal of preserving right interpretation of evangelical 

faith, there is evidence suggesting that Melanchthon (in the later years) began recognizing that 

the radicality of Luther’s separation of law and gospel contributed to evangelical abuse of faith.
56

 

Melanchthon was more than willing to concede that “faith is a living, active thing.”
57

 But he also 

saw that still other means had to be employed to counter the danger of libertinism and spiritualist 

abuses of Christian liberty.
58

  

1.3 Melanchthon and the genealogical roots of the Protestant doctrine of tertius usus 

legis: Although Melanchthon’s fear of moral disorder and licentiousness in the name of the 

Wittenberg gospel stemmed from memories of the Peasants Revolt and participation in the 

visitations, it took the special agitation of Johann Agricola, a one time colleague of both Luther 

                                                 
 
56

 Hesselink argues out that Melanchthon, in the later stages of his career, adopted an essentially 

Reformed understanding of the law-gospel dialectic. See I. John Hesselink, Calvin’s Concept of the Law 

(Allison Park, PA: Pickwick Publishing, 1992), p. 156.  

 
57

 Martin Luther, Sermons of Martin Luther, ed. by John Nicholas Lenker (Grand Rapids, MI: Baker 

Book House, 1983), Vol. 5, P. 71 

 
58

 It should be noted that the Luther and Melanchthon tended to conflate two distinct (but related) types of 

abuse of Christian liberty—while the peasants interpreted Luther’s teachings as an occasion for socio-

political renovation, the Anabaptists derived more spiritualized interpretations of Christian liberty which 

often translated into a release from earthly existence (into a purer fellowship of believers called out from 

the world).      
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and Melanchthon, to induce a more formal, doctrinal response. Following the publication of 

Melanchthon’s Instruction in 1527, Agricola began publically criticizing Melanchthon’s (and 

indirectly Luther’s) accommodations with respect to the uses of the law, leading to a series of 

disputations between the two and later between Agricola and Luther. Although the theological 

arguments were more nuanced,
59

 predicated on objections to Melanchthon’s scholastic view of 

the nature of penance as contrition (fear of punishment), confession (of sins), and satisfaction 

(doing good works), Agricola’s basic claim was that Melanchthon’s insistence on preaching the 

law in Saxon parishes was tantamount to a softening, if not complete abandonment, of the 

fundamental Lutheran doctrine of justification by faith alone, apart from works prescribed by the 

law (Romans 3:28). Agricola didn’t deny that the law had a civic or political role. But he did 

deny that the law should be preached among Christians in the church, since only the gospel, not 

the law, leads to faith and penance. Agricola is reported to have said: “The Decalogue belongs in 

the town hall, not in the pulpit.”
60

  

Agricola’s denigration of the law in turn led Melanchthon to formalize earlier patterns in 

his (and arguably also in Luther’s) theology into the doctrine of the “threefold uses of the law” 

(triplex usus legis) which adds the controversial “third use” (the law as a guide for believers).
61

 

                                                 
59

 See Eric W. Gritsch, A History of Lutheranism, pp. 86-87 

 
60

 See Scott R. Murray’s discussion of the antinomian controversy in Law, Life, and the Living God: 

Third use of the Law in Modern American Lutheranism (CPH: St. Louis, MO, 2002), pp. 16-19, 

especially footnote 33 on page 33. Murray notes that while these words cannot be found in Agricola’s 

extant writings, he is reported to have made the remark to Melanchthon.  Murray Luther reference is 

Martin Luther, WA, 39/1:344, p. 30.    

 
61

 Ebeling, building on the work of Werner Elert, points out that Luther spoke only of a duplex usus legis. 

“The only two passages that testify to the appearance of the triplex usus legis in Luther must for different 

reasons both be rejected.” On the one hand, Luther’s apparent support of Melanchthon’s triplex usus legis 

at the conclusion of the Antinomian Controversy in 1538 has to be viewed as “a later interpolation that 

depends on the secunda aetas of Melanchthon’s Loci.” On the other hand, the exposition of Galatians 

3:23-29 in the Weihnachtspostille of 1522, “does in fact contain the expression ‘threefold use of the law,’ 

which Bucer in his Latin translation of 1525 renders literally as triplex usus legis. But that is a different 
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We come across Melanchthon’s doctrine of the triplex usus legis for the first time in the 1535 

edition of the Loci Communes, written in between Melanchthon’s first clash with Agricola in 

1527 and Luther’s clashes with him in the late 1530s. The accumulative effect on Melanchthon’s 

mind of Agricola’s denigration of the moral law (Decalogue) and earlier setbacks of the Lutheran 

reform—including the Peasant’s Revolt, moral disarray observed in the visitations, lingering 

incrimination that Lutherans reject good works, especially in the recent Confutation to his 

Augsburg Confessions— not only led him to intensify his defense of a positive use of the law in 

Christian life, but also to begin discussing a “necessity of good works” in the 1534 revision of 

his Scholia.
62

 Melanchthon’s growing preoccupation with ethics generally and with 

strengthening the case for a didactic use of the law coalesced into educational initiatives, which, 

among other things, included the reintroduction of the teaching of Aristotle at the University of 

                                                                                                                                                             
thing from the later doctrine of the triplex usus legis. The threefold use of the law which Luther speaks of 

here, bears solely on the question of fulfilling the law…And Luther expressly describes this third method 

in a way that excludes a tertius usus legis as Melanchthon understands it.”  Gerhard Ebeling, Word and 

Faith, pp. 62-63. See also Scott R. Murray, Law, Life, and Living God: The Third Use of the Law in 

Modern American Lutheranism (Concordia Publishing House: St. Louis, 2002), pp. 25-30.   

When the Danish ethicist N. H. Søe asserts that in actuality “there was no essential difference 

between these two Reformers on this question,” his assertions reflects more his Danish Lutheran heritage 

than the actual theologies of Luther and Melanchthon.  The Danish Lutheran church, especially in the 

early years, tended to diminish differences between Luther and Melanchthon in order to avoid the intra-

Lutheran conflicts between Gnesio-Lutherans and Philippists, which was characteristic of German 

Lutheranism in second half of the sixteenth century. Søe’s assertion appears in his essay “The Three 

‘Uses’ of the Law,” in Norm and Context in Christian Ethics (New York, NY: Charles Scribner’s Sons, 

1968).  For a discussion of the Danish tradition of suppressing the difference between Luther and 

Melanchthon see Martin Schwarz Lausten, “The early Reformation in Denmark and Norway” in Ole 

Peter Grell (ed.), The Scandinavian Reformation: From Evangelical Movement to Institutionalization of 

Reform (Cambridge, UK: Cambridge University Press, 1995), pp. 116-143; Paul Douglas Lockhart, 

Frederik II and the Protestant Cause: Denmark’s Role in the Wars of Religion, 1559-1596 (Leiden: Brill, 

2004), pp. 74-83.  

 
62

 See Timothy J. Wengert, Law and Gospel, pp. 200ff. Also, Sachiko Kusukawa, “Melanchthon” in The 

Cambridge Companion to Reformation Theology, p. 59. Eric W. Gritsch points out that Melanchthon’s 

doctrinal innovations overlapped with his preoccupation with formulating a distinctly Lutheran Christian 

philosophical ethic between 1527 and 1538.   
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Wittenberg.
63

 His disagreement with Luther over the Epistle of James may have anticipated 

alternative configurations of the law-gospel dialectic and ethics. Whereas Luther characterized 

James as the “straw epistle” (ein rechte Epistel) worthy of firing his stove, Melanchthon (like 

Calvin) consistently expressed approval of it.
64

   

The Antinomian Controversy—which began with the dispute between Agricola and 

Melanchthon in 1527 and continued until after Luther’s death in 1546—concentrated Protestant 

attention on the distinction between law and gospel.
65

 Luther’s condemnation of Agricola and 

apparent endorsement of Melanchthon’s position helped to eliminate the antinomian option by 

establishing that the law still applies to persons saved by the gospel. However, the more difficult 

question of how the law relates to persons justified by faith remained largely unresolved.
66

 In 

                                                 
 
63

 Luther helped to ban the teaching of Aristotle in Wittenberg.  But as the star member of the Wittenberg 

University faculty and as president from 1523 and 1524, Melanchthon introduced curriculum reforms that 

basically standardized a humanist program of studies in place of scholastic programs of old, which served 

as a model for educational reform throughout Germany to complement ecclesiastical reform. See Ozment, 

The Age of Reform, pp. 309-317; Eric W. Gritsch, A History of Lutheranism, pp. 76-82.  
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 See John Schofield, Philip Melanchthon and the English Reformation, p. 85. 
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 “Both in terms of its impact on Melanchthon’s theology and in terms of its effect on the developing 

catechesis and doctrine of the emerging Lutheran church, the controversy between Agricola and 

Melanchthon concentrated Wittenberg attention on the distinction between law and gospel by eliminating 

what would later be designated as antinomian options for construing evangelical theology.” Timothy J. 

Wengert, Law and Gospel, pp. 18-19. 

 
66

 In 1537 Luther offered the following endorsement of Melanchthon’s teaching on the uses of the law:  

“This is Agricola’s opinion….Oh, if we could [only] honor Master Philip [Melanchthon] who 

teaches the use of the law most clearly and lucidly. Even I yield to him, although I dealt as clearly 

as I could with this matter in my Galatians commentary. Count Albrecht’s prophecy will come 

true. He wrote to me: There is a Münzter concealed there. For he who destroys the doctrine of the 

law politically, destroys the magistracy and home discipline; if he destroys [the law] 

ecclesiastically, then there is no knowledge of sin.” 

At this time although Luther believed Melanchthon’s teachings on the law to be consistent with his own, 

Luther probably understood the doctrine in terms of its two uses—political and theological. What he is 

objecting to in Agricola is the view that the law should no longer be preached ecclesiastically thereby 

asserting that the preaching of the law should extend to believers, as suggested by the comment “if he 

destroys [the law] ecclesiastically, then there is no knowledge of sin.” These words suggest that Luther 

did not want to destroy the law ecclesiastically so that the gospel would not be taken in vain.  Therefore, 
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other words, the stipulation that the law still applies to persons saved by faith does not 

necessarily translate into an integrated theory of how the law motivates and informs the persons 

saved by faith.  Gratitude for grace is a motivation not at all to be rejected, but for Melanchthon 

and other followers of Luther (including Calvin) Christian liberty
67

 tended to metamorphose into 

secular and spiritualist abuses, so he felt it necessary to articulate a more precise application of 

the law to ensure that those who claimed evangelical faith for themselves would submit more 

readily to its disciplines.  

1.4 From discord to consolidation of Lutheran confessional identity—suppression of 

Calvinism and a tenuous embrace of a third use in the Formula of Concord: That 

Lutheranism had not fully worked out the issue of how justification relates to sanctification—

how the law relates to the person saved by faith in particular—was made evident in a series of 

intra-Lutheran controversies which erupted after Luther’s death and lasted until the Formula of 

Concord in 1577.
68

 Reformation historians typically identify six major issues that threatened to 

                                                                                                                                                             
when he endorses Melanchthon, the one “who teaches the uses of the law most clearly and lucidly,” his 

approval of Melanchthon’s teachings on the use of the law should not be taken as unqualified 

endorsement of the doctrine of the third use, as it appear in Melanchthon’s later works.     
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 Accordingly, Calvin also extends Luther’s conception of Christian liberty by discussion its three 

dimensions. See Stevenson’s discussion of these three dimensions in Sovereign Grace: The Place and 

Significance of Christian Freedom in John Calvin’s Political Thought (Oxford, UK: Oxford University 

Press 1999).  
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 Kolb suggests that Gnesio-Lutherans tended to focus on the “prophetic critique of remnants of medieval 

Catholicism which shaped the Gnesio-Lutheran stance conflicted with the institutional concerns of the 

Philippists at points. The orientation toward parish and people which dominated the thought of most 

Gnesio-Lutherans brought them into conflict with the systematizing concerns of the academic leadership 

of the Philippists, oriented toward instruction and school as well as toward other institutional 

responsibilities. Thus, certain divergences between the two parties grew out of a sense of prophetic office 

and parish responsibilities on the one hand and the demands of academic office and institutional duties on 

the other. These divergences of orientation coalesced with personal and political differences to create 

disputes between Philippists and Gnesio-Lutherans…Their disputes were almost all doctrinal disputes, by 

and large over doctrines closely related to justification, and to a greater extent in the area of theological 

anthropology. These disputes arose because each party was driven by different concerns, which, though 

refracted through the prism of their common understanding of justification through faith, projected a 
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divide the Lutheran church along factional lines. 
69

 Three are pertinent to our discussion: (the 

second wave of the) Antinomian Controversy, Majoristic Controversy and the Crypto-Calvinistic 

Controversy.
 70

 First, the Antinomian Controversy was revived by the self-styled orthodox or 

Gnesio-Lutherans (“gnesio” from the Greek word for authentic), led by Matthias Flacius.
71

 They 

accused Melanchthon and his disciples, the Philippists, of abandoning Luther’s antithesis of law 

and gospel (which structures the crucial doctrine of justification by faith) by propagating a third 

use of the law.  The opposite side, the Philippists, taking their cue from Reformed theologians, 

began emphasizing the connection between the law and gospel and maintained that the third use 

was not inconsistent with Luther’s own teachings.
72

  The controversy had less to do with the 

                                                                                                                                                             
different light on questions of theological anthropology, psychology, and ethics because these concerns 

proceeded from different orientation…” Robert Kolb, “Dynamics of Party Conflict in the Saxon Late 

Reformation: Gnesio-Lutheran vs. Philippists,” The Journal of Modern History, Vol. 49, No. 3, On 

Demand Supplement (Sept. 1977), D1294.   
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 Among the six, four disputes dealt with the proper meaning of justification by faith and indirectly to the 

process of sanctification: the Antinomian Controversy, Majoristic Controversy, Osiandrian Controversy 

and the Synergistic Controversy; another dealt with the growing influence of Calvinism within Lutheran 

territories focused on how to interpret the Lord’s Supper (Crypto-Calvinistic Controversy); the last dealt 

with Lutheran relations to Catholicism (Adiaphorist Controversy).  
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 The controversy originated in tensions in Luther’s own theology.  Furthermore, while the 

institutionalization of Luther’s movements began before his death, the “form and content of Lutheran 

theology and ecclesiastical life in the early modern period developed to a large degree in the cauldron of 

the hostilities between the Gnesio-Lutheran and the Philippist parties.” Robert Kolb, “Dynamics of Party 

Conflict in the Saxon Late Reformation: Gnesio-Lutherans vs. Philippists,” Journal of Modern History, 

Vol. 49, No. 3, On Demand Supplement (1977), p. 1290. “After Luther’s death in 1546, his followers fell 
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during the quarter century after Luther’s death as the critical issues dividing his followers.” Kolb, 

“Altering the Agenda, Shifting the Strategy: The Grundfest of 1571 as Philippist Program for Lutheran 

Concord,” SCJ 20 (1999) p. 706. 
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 Mattias Flacius was perhaps Luther’s most ardent, if not militant, disciple.   
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precise number of uses of the law and more to do with how best to preserve Luther’s insight 

about justification by faith, especially in light of Gnesio-Lutheran opposition to Calvinist 

versions of the third use which explicitly connected the doctrine to a recalibration of the law and 

gospel dialectic—from an antithesis to a harmonization.
73

  This, the Gnesio-Lutherans believed, 

undermined the fundamental Lutheran principle of justification by faith which depended on an 

antithetical formulation of the law-gospel dialectic. Secondly, in the Majoristic Controversy 

Melanchthon’s student, George Major, “stumbled upon” the task of defending the proposition 

about the “necessity of good works (for salvation).”
74

 George Major tried to clarify 

Melanchthon’s statement in the Augsburg Confession “that good works should and must be 

done,” even though Melanchthon had subsequently qualified his remarks in response to Gnesio-

Lutheran criticisms. In response, Gnesio-Lutherans like Matthias Flacius and Nicolas von 

Amdsdorf responded that good works are, to the contrary, detrimental to salvation.
75

 Thirdly, in 
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1530s Melanchthon’s reaction against parish level abuses of Christian freedom and libertine 
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Georg Major, Melanchthon’s colleague at Wittenberg, stumbled into defending the proposition, ‘good 

works are necessary for salvation,’ in 1552, thus launching the ‘Majoristic’ controversy. Major wanted to 
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3, On Demand Supplement (Sept. 1977), D1294.   
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the Crypto-Calvinist Controversy,
76

 Philippists were accused of moving toward Calvinism in 

their interpretation of the Lord’s Supper.  

Beyond the theological layers of the debates Robert Kolb argues that the general 

antagonism between the Gnesio-Lutherans and the Philippists can be partially explained in terms 

of “differences between the backgrounds, concerns, and religious experiences of members of 

each group.”
77

  

The prophetic critique of remnants of medieval Catholicism which shaped the Gnesio-

Lutheran stance conflicted with the institutional concerns of the Philippists at points. The 

orientation toward parish and people which dominated the thought of most Gnesio-

Lutherans brought them into conflict with the systematizing concerns of the academic 

leadership of the Philippists, oriented toward instruction and school as well as other 

institutional responsibilities. Thus, certain divergences between the two parties grew out 

of sense of prophetic office and parish responsibility on the one hand and the demands of 

academic office and institutional duties on the other. These divergences of orientation 

coalesced with personal and political differences to create the dispute between Philippists 

and Gnesio-Lutherans.   

 

This means that the Gnesio-Lutherans, driven more by pastoral considerations, tended to object 

to a normative use of law out of a concern to eliminate any suggestion that the law contributed in 

a positive way to Christian life; they believed that the average Lutheran parishioner would easily 

regress to a reliance on his or her own works since they were living less than a generation away 

from late medieval concepts of the role of law and its works in salvation.
78

  To the contrary, the 
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 Lutherans sympathetic to Calvin’s interpretation of the personal presence in the Lord’s Supper were 

labeled by Gnesio-Lutherans as “crypto-Calvinists” (secret Calvinists).  
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Philippists, motivated more by moral and institutional considerations, were focused on removing 

any antinomian (anti-institutional) inferences from Luther’s theology of salvation and for 

providing theological warrant for reconstituting ecclesial and political institutions along 

evangelical lines. Although works prescribed by the law were to play no role in determining 

one’s salvation, the Philippists tended to believe that Luther’s theology of justification had to be 

more tightly yoked to the process of sanctification and ethical striving, lest it metamorphose into 

license and spiritualist abuse.    

To be sure, the line between Gnesio-Lutherans and Philippists in the second half of the 

sixteenth century (and for that matter, the line between Philippists and Calvinists) cannot be too 

clearly drawn.
79

 What is clear, however, is that these controversies were not only fueled by 

unresolved internal tensions in Lutheranism (and in Luther’s thought) but were also fueled by an 

important external impetus. According to R. Po-Chia Hsia that external impetus came in form of 

Calvinism, which was making rapid inroads into southern Germany and Europe generally during 

the era of Lutheran confessionalization (1555-1580).
80

  

                                                                                                                                                             
Philippists,” The Journal of Modern History, Vol. 49, No. 3, On Demand Supplement (Sept. 1977), p. 
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 Historians often refer to the concept of “confessionalization” as denoting “the articulation of belief 

systems (in ‘confessional texts’), the recruitment and character of various professional clerical bodies, the 

constitution and operations of church institutions, and systems of rituals.” According to Hsia, 
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The debate over Luther’s legacy and the intensifying struggle against Calvinism 

sharpened division within Lutheran ranks. Deeply influenced by humanism and the ideas 

of Christian unity, Philip Melanchthon and his followers represented a direction that 

distrusted theological polemics and clerical power. Counting many jurists and physicians 

among their ranks, the Philippists, as they came to be called, were blamed by their 

opponents, the self-styled orthodoxy or Gnesio-Lutherans, for accepting the Interim. 

Militant in their confessional identity, orthodox Lutherans believed they were living in 

the last age of history and interpreted their struggle against Rome as the final battle 

between the forces of Christ and Antichrist. In particular, the orthodox Lutherans were 

eager to root out “cryptocalvinists” and purifying their confession.
 81

   

 

With the spread of Calvinism in Western Europe in the second half of the sixteenth century 

Lutheranism faced (what Hsia calls) a “vigorous rival for leadership” in the Protestant cause. 

And the growing influence of Calvinism in Lutheran territories led to the suppression of the 

humanist-Philippist tradition within Lutheranism, precisely because of the perceived ideological 

symmetry between the theologies of John Calvin and Philip Melanchthon. This means that 

Gnesio-Lutheran objections to a third use can be partially explained in terms of the broader 

dynamics of confessionalization of Lutheran Germany, especially as that process was defined by 

attempts to consolidate Lutheran religious identity through the exclusion of Calvinist elements 

within their midst. However, while the strategic exclusion of Calvinism helped to demarcate 

religious and territorial boundaries toward the formation of a distinct German Lutheran identity, 

the family resemblance between Philippists and Calvinist views on a range of theological topics 

posed a unique challenge for overcoming internal discord. Not only was it difficult to clearly 

                                                                                                                                                             
the processes of confessionalization of the Lutheran faith in opposition to Roman Catholicism but also to 

the Calvinism and Crypto-Calvinism (Philippism) within.  Lutheran opposition to the Calvinism and 

Crypto-Calvinism peaked in the period following the “Leipzig Interim” (1548), which included doctrinal 
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“Philippist” compromises as representing a betrayal from within. See Robert Kolb, “Altering the Agenda, 

Shifting the Strategy: The Grundfest of 1571 as Philippist Program for Lutheran Concord,” Sixteenth 

Century Journal, Vol. 30, No. 3 (Autumn, 1999), p. 706. See also, Anthony M. Marx, Faith in Nation 

(New York, NY: Oxford University Press, 2003).  
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demarcate a line between a Philippist brethren and a Calvinist “other,” but “the consolidation of 

Lutheran orthodoxy drove many (in Germany) to Calvinism, those who could not accept the 

doctrinal definitions” of normative Lutheran confessions.
82

 As Ernst Koch notes, it became very 

difficult to remain a Philippist in the era of Lutheran confessionalization “without being drawn 

into the stream of Western European Calvinism.”
83

  The challenge was to let the Philippist 

brethren in while keeping their Calvinist cousins out.  

As the struggle against Calvinism “sharpened divisions within Lutheran ranks”
84

 Gnesio-

Lutherans began referring to their Philippist brethren as “Crypto-Calvinists” (i.e., of holding 

Calvinists teachings in secret) and blaming them for making too many concessions toward 

Calvinists and Rome.
85

  

[O]rthodox Lutherans believed they were living in the last age of history and interpreted 

their struggle against Rome as the final battle between the forces of Christ and Antichrist. 

In particular, orthodox Lutherans were eager to root out ‘cyptocalvinists’ and purify their 

confession. These struggles often too on the form of factional court politics and social 

conflicts…In 1580, confessional consolidation in Lutheran Germany reached its 

culmination in the adoption of the Book of Concord, a systematic formulation of 

doctrines and rituals subscribed by most, though not all, of the imperial estates and cities 

that claimed allegiance to the Augsburg Confession of Faith…With the spread of 

Calvinism in the empire, Lutheranism faced a vigorous rival for leadership in the 

Protestant cause.
86
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And the most important criterion for determining Lutheran confessional identity was fidelity to 

Luther’s doctrinal legacy.
 87

 But defining Luther’s doctrinal legacy, particularly with regard to 

the third use of the law, was a highly contested and fluid affair. The early (pre-1525) Luther 

differed from the latter Luther; the later Luther overlapped with the early Melanchthon; and the 

later Melanchthon overlapped with the early Calvin.  

Whatever the case, the Formula of Concord (1577) helped put an end to over three 

decades of intra-Lutheran controversies
88

 by adjudicating a middle way between the Gnesio-

Lutheran and Philippist factions. It constituted a dogmatic compromise en route to bolstering 

Lutheran solidarity.  Article 4, in particular, stipulates a third use, but in its explanation “veers 

away” from Calvin and the later Melanchthon and “returns” to the earlier Melanchthon and to 

Luther.
89

 Luther had said: “A law that does not condemn is a fictitious and painted law like a 

chimera or tragelaphus” (a fictitious beast of medieval folklore).
90

 Likewise, in the Apology 

Melanchthon’s had said: “The law always accuses.”  But for Luther this was primarily a function 

of the duality of Christian existence.  “[I]nsofar as Christ is alive, we are without law, sin and 

death. Insofar as he is not risen in us, we are still under the law, sin, and death. Therefore all 

those who want to lift the law from the church are fakers.”
91

 In the spirit of the Philippists it 

stipulates a third use; in the spirit of Luther it rationalizes the validity of law in Christian life 
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primarily in terms of the persistence of sin.  Article 4 of the Formula of Concord includes the 

statement: 

For although they are indeed reborn and have been renewed in the spirit of their mind, 

such regeneration and renewal is incomplete in this world. In fact, it has only begun, and 

in the spirit of their mind the believers are in constant war against their flesh (that is, their 

corrupt nature and kind), which clings to them until death. On account of this Old Adam, 

who inheres in people’s intellect, will, and all their powers, it is necessary for the law of 

God constantly to light their way lest their merely human devotion they undertake self-

decreed and self-chosen acts of serving God. This is further necessary lest the Old Adam 

go his own self-willed way. He must be coerced against his will not only by admonitions 

and threats of the law, but also by its punishments and plagues, to follow the Spirit and 

surrender himself a captive.
92

    

 

It is a mistake to refer to the Formula of Concord as an unqualified Lutheran endorsement of the 

third use of the law.  While it seeks to let certain Philippist brethren in, it also seeks to keep 

certain Calvinist interpolations out, especially those that represent the law as pure instruction in 

the performance of certain deeds. According to Werner Elert the third use (as it is narrowly 

defined in the Formula of Concord) “does not differ from the first and second in the kind of 

validity, it differs functionally with reference to the area of validity…Functionally it does not 

differ in any respect from the usus spiritualis, i.e., proprius or theologicus.”
93

 Or stated 

differently, “While the law prescribes good works for the believer it does it in such a manner that 

it shows and presents at the same time like a mirror how incomplete and impure they still are in 

this life.”
94

 In this manner the Formula rules out for orthodox Lutheranism a law that serves 

purely as information.   
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 It is one thing to strive toward a formulation of a doctrine that better conforms to Luther’s 

intent and toward the cessation of Lutheran factionalism, but quite another to strive towards a 

theory that best addresses the ethical challenges at hand.  Calvin was not un-interested in the 

former but his main interest lies in the latter. The context of Calvin’s version of the third use is 

important. First, it teaches us that although Lutheranism clearly rejects antinomian 

interpretations of the doctrine of justification, its resistance to a Calvinist version of third use was 

predicated on the fear of reviving legalism.  Therefore, although the drafters of the Formula of 

Concord stipulated a third use, it significantly qualified the doctrine to inhibit moral pride and 

legalistic tendencies it engenders.  

Reinhold Niebuhr echoes this concern of the drafters of the Formula of Concord. “Luther 

rightly insisted that the unwillingness of the sinner to be regarded as a sinner was the final form 

of sin. The final proof that man no longer knows God is that he does not know his own sin. The 

sinner who justifies himself does not know God as judge and does not need God as Savior. One 

might add that the sin of self-righteousness is not only the final sin in the subjective sense but 

also in the objective sense…The sin of moral pride, when it has conceived, brings forth spiritual 

pride. The ultimate sin is the religious sin of making the self-deification implied in moral pride 

explicit.”
95

 In this sense, the application of the law which is not also accompanied by disclosure 

of sin ventures toward self-righteousness and legalism.  In the remaining part of this chapter and 

in the next, we will consider the development of Calvin’s theology of law, focusing on how 

Calvin’s version of the third use establishes the normative function of the law in Christian life 

without ignoring the qualifications and reservations that the Lutherans wished to add. We turn to 

Calvin’s theology of law with another evaluation by Reinhold Niebuhr in mind.   
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The definition of the Christian paradox of justification and sanctification is probably 

made more carefully in Calvin’s Institutes than in any other system of thought. If he errs 

on the side of claiming too much in the end it is an error which is difficult to correct 

without committing the opposite error. But that Calvin committed an error, in feeling too 

secure in the sanctification of the Christian, is attested not only by his other writings, 

where he does not always make such careful qualifications and reservations, but also by 

his own actions.
96
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CHAPTER II 

Calvin’s Variation on Melanchthon’s Doctrine of Third Use 

 

“[W]e refute those who always erroneously compare the law with the gospel by contrasting the 

merit of works with the free imputation of righteousness. This is indeed a contrast (antithesis) 

not at all to be rejected….But the gospel did not so supplant the entire law as to bring forth a 

different way of salvation. Rather, it confirmed and satisfied whatever the law had promised, and 

gave substance to the shadows…where the whole law (tota lex) is concerned, the gospel differs 

from it only in clarity of manifestation.” 

John Calvin, Institutes, II.9.4 

 

“But Scripture draws its exhortation from the true foundation. It not only enjoins us to refer our 

life to God, its author, to whom it is bound; but after it has taught that we have degenerated from 

the true origin and condition of our creation, it also adds that Christ, through whom we return 

into favor with God, has been set before us as an example (exemplar), whose pattern (cuius 

formam) we ought to express in our life (in vita nostra exprimamus).” 

John Calvin, Institutes, III.6.3 

 

2.1 Calvin’s mature paradigm: the Strasbourg second edition of the Institutes (1539) 

and beyond: When Calvin arrived on the theological scene with the publication of the first 

edition of the Institutes (March 1536) there was much uncertainty over the lasting institutional 

legacy of the evangelical reform movement generally as well as over the status of the third use of 

the law within Lutheranism in particular.
 97

 Lutheranism had de facto embraced a normative use 

of law (tertius usus legis) for the regulation of the church and even broadened its application to 

institute a reformation of civil law and state as well.
98

 Counting many jurists and educators 

among their rank, Philippists emphasized (more than the Gnesio-Lutherans) a third use in the 

                                                 
 
97

 Calvin completed the first edition of the Institutes in Basel in about eight months.  

 
98

 John Witte, Jr., Law and Protestantism: The Legal Teachings of the Lutheran Reformation (Cambridge: 

Cambridge University Press, 2002), p.3.  



 33

governance of church and civil society.
99

 Lutheran jurists, according to John Witte, Jr., readily 

accepted the first two uses of the law, “but stressed a third, ‘educational’ use of the law. When 

properly understood and applied, they argued, law not only coerced sinners, it also educated 

saints. It yielded not only a basic civil morality, but also a higher spiritual morality.”
100

 From a 

Calvinist point of view the Lutheran application of law in its didactic function was probably an 

historical inevitability, given that the deconstruction of medieval norms and institutions had to 

give way to their reconstruction along evangelical lines. However, bitter internecine disputes 

prevented an unqualified Lutheran endorsement of the doctrine of third use.  

To understand Lutheran objections to Calvin’s third use we need to look past the 1536 

edition of the Institutes.  This edition stipulates a threefold use of the law but lacks many of the 

controversial refinements that are characteristic of Calvin’s mature paradigm.  In fact, the first 

edition has sometimes been described as the “Lutheran edition” or even a “false start” as a 

specifically Reformed treatise.
101

  Its structure and content clearly demonstrate Calvin’s 

intellectual debt to Luther and to Lutheran theologians he respects, most notably Philip 

Melanchthon.
 102

  The important thing for us is that in this “little work,” as he later referred to the 
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first edition, Calvin explicitly endorses Melanchthon’s third use—and does so around the time of 

the first wave of the Antinomian Controversy between Agricola and Melanchthon was drawing 

to a close.  In his dedicatory letter to King Francis I of France, Calvin indicates that he shared 

Melanchthon’s fear of moral and political disorder by explicitly mentioning the trouble caused 

by the sectarianism of the Anabaptists, on the one hand, and the seditious rebellion of peasants 

on the other.  He believed both of these movements to be manifestations of a “satanic” scheme to 

“obscure and at last extinguish” the gospel.
103

  Accordingly, Calvin writes that an important 

motivation for writing the Institutes is to convince King Francis I not to persecute the 

evangelicals in his homeland as if they were sectarian Anabaptists or seditious political rebels.  

But while he had embraced Melanchthon’s doctrinal innovation in the first edition of the 

Institutes Calvin had not yet articulated a distinctly Reformed rationale for the normative use of 

law.  For that we need to look to the second (1539) edition which represents a major 

breakthrough. This Strasbourg edition, which is nearly three times longer than the first edition, 

elevates the doctrine of third use and the theme of law and gospel to the center of Calvin’s moral 

and political theology.  Departures from Lutheran patterns of thought are noticeable not only in 

the formal presentation of the doctrine (e.g., the third use now becomes the “principal use” [usus 

praecipuus]) but also in the insertion of two key supplemental chapters—chapters which begin to 

elaborate a distinctly Reformed basis for the law in Christian life.   

Calvin was in Strasbourg for three years (from 1538-1541) between his first and second 

stays in Geneva.  There collaboration and dialogue with three important sources of influence 

seem to have helped provide Calvin with new insights into the issue of how justification related 
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to the moral life—how the law related to the person saved by faith. First, there is the influence of 

Bucer, who had recruited Calvin to pastor the French community in Strasbourg.  Bucer’s 

influence on Calvin, which was at its peak during his sojourn in Strasbourg, has been verified 

and analyzed by several recent studies.  Furthermore, while magisterial reformers like Luther and 

Zwingli harshly resisted any Anabaptist influence, Bucer helped to create an atmosphere of open 

dialogue with the leaders of the Anabaptist communities living in Strasbourg.
104

 Kenneth R. 

Davis points out that Bucer and other magisterial reformers at Strasbourg were “somewhat 

unique in the extent of their willingness over a prolonged period (1525-1538) to debate seriously 

with the Anabaptists and even to incorporate some of the results into their own policy and 

theological synthesis.”
105

  Francois Wendel also suggests that some of the most significant 

additions to the 1539 edition grew out of Calvin’s dialogues with Bucer and the Anabaptists—

the former at times providing insights into how better to address the problems raised by the 

latter.
106

 “With the intention of further refuting the Anabaptists, he added a whole chapter on the 
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relations between the Old and the New Testaments,” for example.
107

 Wendel doesn’t elaborate 

on this last point but the inference seems to be that through the considerable interaction with 

Bucer and his writings, especially the Enarrationes in Evangelia (1536) which presents a 

distinctly Reformed response to antinomian Anabaptist renditions of the law-gospel dialectic, 

Calvin is persuaded to adopt a basically Reformed theological framework for the third use which 

emphasizes the harmony of the Old and New Testaments (and the cooperation of the law and 

gospel).
108

  Furthermore, Calvin’s so-called “Treatise on Christian life,” which was also added in 

1539, was influenced by reading Bucer’s treatise On the Cure of Souls, which had appeared in 

1538.
109

 Last but not least, as the leader of the French Protestant community in Strasbourg 

Calvin was invited to participate in a series of religious colloquies in Germany, at which time he 

made a closer acquaintance with Philip Melanchthon. The two reformers “remained bound to 

each other in mutual esteem for years,” according to Alexander Ganoczy.
110

 We can only 

speculate about the conversations Calvin would have had with Melanchthon, Bucer, and the 

Strasbourg Anabaptists, as he was revising his “little work” into a major Reformation treatise.   
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Strasbourg patterns—including new directions in his thinking about church structures, 

discipline, the third use and the law-gospel dialectic—would later be identified as hallmarks of 

Calvinist theology.  And the confluence of distinct theological sources seems to have helped 

clarify Calvin’s own point of view and to “come into his own,” as it were.  Philip Benedict 

rightly observes, “Calvin’s importance as a theologian derived in large measure from his ability 

to appreciate and to express cogently the insights of the leading magisterial reformers of the 

preceding generation while mixing in distinctive accents of his own.”
111

 Calvin’s variation on the 

Melanchthon’s doctrine of tertius usus legis is, in one sense, a transposition of a Lutheran motif 

upon a fundamentally Reformed theological framework which emphasizes the cooperation of 

law and gospel in order to better establish the harmony of the Old and New Testament and the 

connection between creation and redemption against the Anabaptists drifts to the contrary.  

However, this transposition is not to be understood as a rejection of Luther’s law-gospel 

antinomy, as Calvin often pointed out; he does not envision a simple theological pendulum 

swing away from Luther toward Bucer and Zwingli.   

2.2 The third use as the principal use: Calvin’s renovation of the doctrine of third use is 

noticeable not only in the formal presentation of the doctrine (i.e., the third as the “principal 

use”) but also in two key supplemental chapters added in the 1539 edition.   

In his mature paradigm Calvin remains in full accord with Luther and Melanchthon on 

the first two uses of the law (although he reorders the discussion of them). With the Lutherans, 

Calvin sees the law first of all as an instrument to “warn, inform, convict, and…condemn every 

man of his own unrighteousness.”
112

 Calvin even concedes that without Christ the primary way a 
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person relates to the law is as curse, a “mirror” in which one contemplates one’s weakness and 

sin.
113

All the magisterial reformers are agreed on this basic point. Secondly, like the Wittenberg 

reformers, the law serves also as a restraint on malefaction. “By fear of punishment, [the law] 

bridles [human beings to] keep their hands from outward activity, and hold inside the depravity 

that otherwise they would wantonly have indulged.”
114

  But must the law always function in an 

accusatory and negative mode? Calvin’s answer is well known but his rationale is often 

oversimplified or misrepresented.    

Calvin significantly alters the doctrine of third use by infusing it with a distinctively 

Reformed spirit, but his reprisal of a normative use of law in Christian life is intended not only to 

rule out the antinomian option for evangelical faith but also to deter a legalistic drift in its 

application.  Contrary to Lutheran caricatures of his theology of law, Calvin was not unaware of 

how his reprisal of a normative use of law might affect average Protestant parishioners just one 

generation removed from medieval patterns of relating works proscribed by law to the 

justification process.  Writing at the peak of the first wave of the Lutheran antinomian 

controversy (which began with the dispute between Agricola and Melanchthon in 1527 and 

continued with Luther getting into the mix in 1539) and drawing from Strasbourg patterns, 

Calvin in the 1539 edition intensifies the accent on the third use of the law with the following 

statement. 

The third use, which is also the principal use (praecipuus usus), and more closely 

connected with the Law’s proper end (propium finem
115

), finds it place among believers 

in whose hearts the Spirit of God already lives and reigns.
116

  

                                                 
 
113

 John Calvin, Institutes, II.7.7. 

 
114

 John Calvin, Institutes, II.7.10. 

 



 39

 

By referring to the third use as the “principal use” Calvin is without a doubt introducing a 

departure from Lutheran precedents. Melanchthon also believed it was necessary to propagate a 

third use but he remained more or less in continuity with Luther who maintained the theological 

use as the usus praecipuus (principal use).
 117

 Both Luther and Melanchthon identified the usus 

elenchticus or theologicus (the second use for Luther and Melanchthon; the first for Calvin) as 

the “proper and principal use.” Melanchthon writes: “Secundum officium ac proprium legis 

divinae et praecipuum est.”
118

 Luther used the same terminology in his 1535 Commentary on 

Galatians, and further refers to theological use as the “the true” and “most important” and the 

“highest” use of the law.
 119

  According to the Lutheran theologian Werner Elert:  

Calvin follows Melanchthon’s lead but digresses at precisely the point where 

Melanchthon had remained true to Luther’s position until the end. Calvin also teaches a 

threefold use of the law and means by tertius usus its validity for the believer. But for 

him this constitutes the usus praecipuus, the specific purpose of the law. In Luther’s 

theology, law is addressed to the old nature, the flesh; the new man who looks at Christ 
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knows nothing of the law. According to Calvin, the law is intended for the new, spiritual 

man. In Luther’s and Paul’s view, the law drives man into sin. Calvin believes that law 

itself serves as an incentive for man to fulfill. In this and similar beliefs Calvin is 

influenced by his original assumption that law is not judgment but a rule of life.
120

  

 

Elert’s observation is both helpful and misleading.  It is helpful because Elert rightly observes 

that Calvin’s description of the third use as the principal use marks an important break, if not a 

radical departure, from Luther’s theology. Melanchthon’s reluctance to do the same hints at the 

radicality of Calvin’s innovation.
121

 But it is also misleading because it conflates important 

distinctions Calvin employs to rationalize the shift away from Luther. As we shall see, Calvin 

does not intend to weaken Lutheran and Pauline priority on the role of law in revealing sin but he 

does propose that such a priority needs to be understood in its proper historical (and also 

dialectical) context. 

2.3 In between antinomianism and legalism: Calvin’s qualifications on the normative 

application of law: In addition to the formal modification, Calvin in the 1539 edition inserts two 

crucial supplemental discussions intended to enhance (and deter misunderstanding about) the 

third use of the law.  The issue of how the moral law applies to the Christian life had long 

aroused controversy within the Wittenberg circle.
 122

 But whereas Lutherans generally resisted 

deviating too far from Luther’s formulation of the law and gospel dialectic, Calvin proposes a 

fundamental recalibration of it in his reprisal of the normative use of law. The intent is to 
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simultaneously strengthen the didactic function of law in evangelical faith to counteract 

antinomianism, on the one hand, while keeping in check the propensity of legalism on the other. 

In the 1539 edition Calvin inserts the so-called “Treatise on Christian life” which in the 

final Latin edition of 1559 appears as Book III, chapters 6-10. Some commentators (Hesselink 

and Johnson, among them) consider this discussion to be an elaboration and application of the 

third use in the Christian life.
 123

  By thematically linking the third use to the theme of imitatio 

Christi
124

 Calvin seeks to curb the perversion of legalism which reduces the personal demand of 

law into a mere propositional code.  Calvin fully appreciates the instrumentality of law in 

shaping the Christian life but he is also concerned about the human ability to develop legal skills 

for the purposes of avoiding personal responsibility.   Thus, while he only hinted at the imitatio 

Christi motif in the first edition, Calvin from the second edition onward begins to make 

dominant use of the concept of Christ as exemplar in the “Treatise on Christian life.”
125
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Incidentally, Calvin is introducing this Christological layer to his theology of law around the 

time of intense criticism of Melanchthon’s doctrine of third use by his antinomian opponents 

who, above all, feared the return of scholastic legalism.   This new layer explicitly connects 

Christ as exemplar to the exhortative feature of the law.
126

    

But Scripture draws its exhortation from the true foundation. It not only enjoins us to 

refer our life to God, its author, to whom it is bound; but after it has taught that we have 

degenerated from the true origin and condition of our creation, it also adds that Christ, 

through whom we return into favor with God, has been set before us as an example 

(exemplar), whose pattern (cuius formam) we ought to express in our life (in vita nostra 

exprimamus).
127

 

 

To be sure, Calvin is not simply invoking the imitatio Christi motif as a strategic ploy against 

legalistic interpretations of his doctrine of law.  The connection between Christ and the law is 

intended to convey something more, something about the teleological coherence of law to the 

personhood of Christ. In other words, the application of law in Christian life needs to be 

understood in terms of the ultimate purpose (the finis, fundamentum, anima, spiritus and 

perfectio) of the law.  For Calvin the law finds its culmination and fulfillment in Christ who is 

not only an atonement for sin but also as an exemplar or personification of the rule of love.  

Hesselink characterizes Calvin’s position thusly:  

Since Christ is the substance of the law, and thereby also of the two Testaments, they are 

inseparable and interdependent. The gospel does not supplant or supersede the law but 

rather confirms it and gives substance to the shadow. Consequently, “whereas the whole 

law is concerned, the gospel differs from it only in clarity of manifestation.”
128
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Christ, in fact, is the substance of the law, and therefore the gospel. The strict application of the 

bare law for the sake of duty alone (and aspiring toward some static, impersonal metaphysical 

good) without penetrating through to the person of Christ and the love he exemplifies is to invite 

a cold, rigid legalism (and to strive into union with an abstracted ontological good without a 

persona capable of being moved).
129

  The application of law must be connected to the higher 

good of (natural) “equity”—and equity to the “perpetual rule of love” which adds to equity an 

interpersonal and mutual (in fact, Trinitarian) dimension to human interaction.
130

   

Calvin’s exposition of the Decalogue (chapter I, sections 7-23 in the first edition and 

Book II, chapters VIII, sections 1-59) introduces analogous patterns of thought but that 

discussion does not leverage the motif of Christ as an exemplar. The dominant Christological 

motif there is Christ in his capacity as an authoritative teacher (i.e., “best interpreter”) of the 

law.  Both motifs seek to curb legalistic interpretations of the law.  However, when the two 

discussions are considered together, we are left wondering what, if anything, the theme of Christ 

as exemplar adds to Christ, the best interpreter of the law.   If Christ doesn’t legislate new laws 
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(as Calvin and Luther consistently maintained) then what moral information does the “perfection 

of Christ” convey?
 131

    

The connection between the law, as authoritatively interpreted through Christ, and the 

example of Christ is not altogether clear if we look exclusively to Calvin’s exposition of the 

Decalogue or to his treatise on Christian life in isolation from one another.  We need to look to 

their connection. This will, I propose, help us to see first of all that Calvin is seeking to preserve 

a certain tension in Christian life without revivifying legalistic patterns of thought.  For example, 

in late medieval patterns moral and psychological tensions were fostered by distinguishing 

between “counsels of perfection” (also called “evangelical counsels”), on the one hand, and 

simple “commandments” (or “precepts”) on the other. While all professing Christians were said 

to be obliged to obey the commandments, obedience to “counsels of perfection”—traditionally 

equated with the monastic vows of chastity, poverty and obedience—was said to be the special 

monastic vocation of those seeking to merit satisfaction before God through (supererogatory) 

works.
132

  Although he explicitly rejects this distinction (see Institutes Book II, chapter VIII, 

section 56) Calvin sought to preserve a certain moral or imaginative gap between the rigorous 
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ideality of Christ and the stipulations of the commandments without stipulating a two-tier ethic 

and without implying any meritorious works of satisfaction. The link in the theological chain 

connecting the discourse on Christ as exemplar (in the treatise in Christian life) to the one on 

Christ as interpreter of the law (in the exposition of the Decalogue) is, in fact, Calvin’s 

discussion of the law as exhortation, which is the second feature of the law’s didactic use.  This 

key maps out a unique Protestant solution to a perennial problem in Christian ethics—where 

divergent scriptural trajectories combine with the persistent gap (or dissonance) between the 

rigorous ideality of Christ and existential realities of the human condition; its proposed solution 

remains essentially Protestant in that Calvin, like Luther, rejects the meritoriousness of pursuits 

beyond the narrow stipulations of the moral law but it also remains in a sense scholastic in that 

he recognizes the need to preserve (inner) tensions in order to promote striving, tensions derived 

from the recognition of the distance between the perfection of Christ and one’s own 

shortcomings.  Secondly, looking to the connection between Calvin’s exposition of the moral 

law (with Christ as its “best interpreter”) and his treatise on the Christian life (where Christ is 

presented primarily as an exemplar) will also help us to be get better attuned to the distinction 

(and correspondence) between natural and Christian morality, between natural equity (or justice) 

and Christian love, as Calvin understands it.      

We will return to these issues in the final chapter.  For now I wish to point out that 

Calvin’s theological innovations here can be basically understood as transposing Luther’s 

insights about justification unto two schematic problems in scholastic theology: first, the 

problem of how to promote ethical striving through the portrayal of an imaginative dissonance or 

gap without human striving contributing (in a Pelagian sense) to one’s own salvation; second, the 
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problem of delineating the relationship between natural morality (equity and justice) and 

Christian love.  

In addition to the “Treatise on Christian life,” Calvin in 1539 also inserts the chapter 

entitled “On the similarity and the difference between the Old and New Testaments,” which in 

the final 1559 edition appears as three distinct chapters (chapters 9-11). In his treatment of the 

relationship between the Old and New Testaments, Calvin substantially recalibrates the 

mechanistic hub of Lutheran theology—the law-gospel dialectic.  Theologically, he basically 

transposes the doctrine of third use within a distinctly Reformed understanding of the law and 

gospel framework.  As early as 1527, Zwingli had expressed reservations about Luther’s radical 

separation of law from the gospel and signaled alternative ways of formulating the dialectic.
133

 

Whereas Luther tended to sharply distinguish between two components of Scripture, the law and 

gospel, and argued that the main purpose of the Decalogue (the moral law) was to bring people 

to the knowledge of sin and the need for grace, Zwingli maintained that “the law is a gospel for 

the man who honors God” and that “as the constant will of God” the commandments were a 

“beacon for those with faith to follow.”
134

 In other words, whereas Luther tended to characterize 

the relation almost exclusively in terms of an antithesis, Zwingli (and later Bucer) spoke more 

about a continuum or harmony between law and gospel. And from his days in Strasbourg, Calvin 

begins to transpose the third use upon a basically Reformed theological structure.  

However, as we shall see, nowhere in his recalibration of the Lutheran law-gospel 

dialectic does Calvin reject their antithesis. Some Lutheran theologians interpret this new accent 

in terms of Calvin “engaging in a deliberate polemic against Luther when he describes the third 
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use of the law (the law as a guide and norm for the Christian) as the ‘principal use.’”
135

  But this 

is a mistake.  Calvin is indeed engaging in a polemic, but the likely target is not Luther (or Paul) 

but the antinomian Agricola and the Anabaptists.  Furthermore, contrary to commonplace 

Lutheran interpretations which suggest that Calvin abrogates the law-gospel antinomy, Calvin 

instead, as Merwyn S. Johnson describes, “supplements and extends without denying Luther’s 

treatment of law and gospel.”
136

 Inadequate consideration for this point has inspired many 

Lutheran critics to charge that Calvin is radically undermining the Lutheran (and Pauline) law 

and gospel antinomy.  This discussion, which pertains more to the “antinomian temptation” in 

Protestant faith, seeks to provide a firmer theoretical ground for the didactic use of the law by 

emphasizing the cooperation of law and gospel.  

In fact, Calvin’s emphasis on the harmony of the law and gospel maps out a continuum 

from natural law to constitution of the moral law (Decalogue) to natural equity to the 

embodiment of love in Christ—the difference lies in the various modes or forms of 

administration, but each in its own way seeks to coordinate the same substance, which naturally 

constitutes “scheme of equity” and theologically forms “the perpetual rule of love.”  In other 

words, Calvin’s understanding of the law-gospel dialectic is the key to understanding the 

ontological harmony between law and gospel—and I would add the unity of creation and 

restoration of redemption, justice and Christian love.  Why the latter cannot be subsumed or 

reduced to the former concept will be discussed in the final chapter.   
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2.4 Calvin’s renovation of the law-gospel dialectic: For Calvin the third use of the law 

touches upon the broader issue of law and gospel, which in turn provides the theoretical basis for 

the Reformation accent on justification by faith.
137

  Ever since Luther, the law and gospel 

dialectic has been recognized as a necessary feature of Protestant theology. Luther testified to its 

importance by stipulating that the proper understanding of the doctrine of justification hinges 

upon the ability to “distinguish most clearly between law and gospel.”  Furthermore, Luther 

acknowledged—perhaps with some foresight (at least from a Reformed perspective)—that 

although he did not always know how to sustain the distinction, the ability to rightly distinguish 

law from the gospel is the mark of a real theologian. In his commentaries on Galatians 3:22, for 

example, Luther writes: “Such a proper distinction between the function of the Law and that of 

the Gospel keeps all genuine theology in its correct use…By contrast, because the papists have 

completely intermingled and confused the doctrine of the law and that of the Gospel, they have 

been unable to teach anything certain either about faith or about works…And the same thing is 

happening to the sectarians today.”
138

   

For Luther the distinction between law and gospel is best understood in terms of an 

opposition or antithesis, with the gospel triumphing over law. But as the Reformation entered 

into a period of construction and expansion, the characterization of the relation exclusively in 

terms of a opposition began to betray its moral and institutional limitation, as John Witte, Jr., has 

argued.
139

 While initially useful for deconstructing traditional Catholic norms and institutions, it 

was hardly a blueprint for the reconstruction of alternative institutions or a constructive theory 
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for the preservation of public morality and instruction; what was lacking was a definitive 

(conceptual) bridge from the Luther’s post-1525 emphasis on law, caste with a tension-ridden 

(some would say, paradoxical) theology, toward the integration of motivation for Christian life 

through the gospel with the information necessary to inform ethical decision. Many Catholic 

critics recognized the moral and institutional implications of Luther’s radical separation of the 

law from the gospel and love for paradoxes to be a recipe for antinomian disaster that would 

lead, inevitably, to social chaos and tyranny.  Indeed, when some of Luther’s original followers 

eventually emerged as his evangelical opponents when they moved further and further in an 

antinomian direction, and Luther spoke harshly of the “ranting and ravings” of the radical 

Anabaptists “who want to rule the world by the gospel and abolish all temporal law and sword.” 

At the same time, many of the secular princes whom Luther had initially courted as “emergency 

bishops” had begun to abuse their charge by testing the limits of their authority over the church. 

Within this context, Lutheran theologians like Melanchthon, began addressing the issue of how 

justification related to sanctification—in particular, how the moral law relates to persons saved 

by faith. Melanchthon’s innovations, which address genuine ambiguities (or tensions) in Luther’s 

theology, have spawned decades, actually centuries, of controversy within Lutheranism and 

between Lutheranism and Calvinism.       

To his credit, Luther maintained that while the law stands in opposition to the gospel, the 

one is not to be cut off from the other (to cut them off would lead into antinomianism); their 

proper relationship is one of dialectical tension, the proper maintenance of which is the 

“summary of all Christian doctrine.”
140

 Furthermore, for Luther the correct application of the law 

and gospel antinomy is a matter of discernment appropriate to the ecclesial-political context. In 
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his Commentary on St. Paul’s Epistle to the Galatians (1535), for example, Luther evokes the 

book of Ecclesiastes to characterize his understanding of the distinction: “There is a time to hear 

the law and a time to despise the law. There is a time to hear the gospel and a time to know 

nothing about the gospel.”
141

 With respect to the soteriological implications of this dictum, 

Luther’s Reformation “discovery” shines through: “Let the law go away now, and let the gospel 

come; for this is the time to hear the gospel, not the law.”
142

 But with respect to the dictum’s 

political ramifications, Luther’s application is as far from antinomianism as one can imagine; in 

matters of “civil policy,” he says, “obedience must be severely required. There nothing must be 

known as concerning the gospel, conscience, grace, remission of sins, heavenly righteousness, or 

Christ himself, but Moses only, with the law and the works thereof.”
143

  

What is missing in Luther’s view is a clear endorsement of how, if at all, the gospel 

cooperates with law.  But when Melanchthon and other Lutheran jurists began emphasizing the 

cooperation of law and the gospel,
144

 they encountered resistance by the so-called Gnesio-
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Lutherans, who perceived in this reformulation as a failure to perceive the radicality of Luther’s 

emphasis on justification by faith and correlative accent on the curse of the law (usus elenchitus 

lex).    

2.5 The bare law (nuda lex) in opposition (antithesis) to the gospel in the first use; the 

whole law (tota lex) in a sacred link (sacrum nexum) to the gospel in the third use: It would 

be a mistake to characterize Calvin’s recalibration of the law-gospel dialectic as an abandonment 

of the Lutheran antithesis—as a simple pendulum swing away from Luther toward Zwingli and 

Bucer—although this is precisely what many commentators suggest. For example, the Lutheran 

theologian Paul Hoyer suggests that “Calvin lost the distinction between the law and gospel and, 

in effect, advocated a type of justification by works.”
 145

  Others charge that Calvin so 

emphasized the unity of law and gospel that the distinction between the old and the new is 

severely diminished. Reinhold Seeberg, for example, maintains that “a consequence of Calvin’s 

legalism is that he tends to blur the boundaries between the Old and the New Testaments.”
146

 A 

more ethically focused version of this criticism is that Calvin declares the Old Testament law 

rather than Jesus Christ as the sole source and norm for the Christian life. Emil Brunner in his 

Dogmatics, for example, criticizes Calvin for diminishing the fact that in the New Testament 

writings the Decalogue scarcely appears to be the norm for the Christian church.
147
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Calvin consistently maintains that he does not wish to supplant Luther’s insights about 

justification, which he acknowledged to be dependent upon an antithetical formulation of the 

law-gospel dialectic.  How does Calvin simultaneously preserve the law and gospel antithesis yet 

simultaneously redefine the dialectic in terms of a continuum or harmony?   

First, Calvin recognizes that law and gospel antithesis, the cornerstone of Reformation 

theology, is solidly grounded on the Pauline theology (as it is set forth in the epistles to Galatians 

and Romans); without the antinomy, the doctrine of justification by faith cannot be sustained.  

Calvin explicitly acknowledged that this antithesis is necessary for structuring the fundamental 

evangelical principle of justification by faith, which he describes as the “chief issue” and the 

“cause of everything else that is said.” If justification by faith is taken away, “the glory of Christ 

is extinguished, religion abolished, the Church destroyed, and the hope of salvation utterly 

overthrown.”
 148

  Moreover, Calvin thinks that there is “remarkable agreement” among all 

Protestants on precisely this teaching. Calvin forthrightly concedes that although his intent is to 

extend and supplement Luther’s insight about justification, he by no means desires to supplant or 

diminish the antithesis, but proposes to incorporate the antithesis into a boarder conception of 

theology and of history.  

What Calvin rejects, however, is the presupposition (common among antinomian 

interpretations of Luther) that the law and gospel antinomy encapsulates the sum of Scriptural 

wisdom.  In one of the more revealing texts of the Institutes Calvin writes:  

[W]e refute those who always erroneously compare the law with the gospel by 

contrasting the merit of works with the free imputation of righteousness. This is indeed a 

contrast (antithesis) not at all to be rejected….But the gospel did not so supplant the 

entire law as to bring forth a different way of salvation. Rather, it confirmed and satisfied 
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whatever the law had promised, and gave substance to the shadows…where the whole 

law (tota lex) is concerned,the gospel differs from it only in clarity of manifestation.
149

  

 

Here Calvin affirms the antithesis as a necessary component of his own position, as it provides 

the foundation for the evangelical accent on justification by grace through faith, which he affirms 

as the crux of Christian religion. Calvin nowhere refutes Luther’s (and Paul’s) description of the 

accusatory function of the law (i.e., when the law is in opposition to the gospel as in an 

antithesis); but Calvin refutes those “who always erroneously” characterize the relationship 

between law and gospel exclusively in terms of an opposition or antithesis, as if to reduce the 

sum of Biblical wisdom to Paul’s insight about justification. Insofar as the evangelical reform 

movement and liberation of the individual conscience begin with the restoration of the doctrine 

of “complete salvation in Christ,” the Lutheran antithesis (opposition) between the law and 

gospel is “not at all to be rejected.”  But how does Calvin simultaneously affirm the antithesis 

and affirm a continuum, a continuum implied in the statement that the gospel “gave substance to 

the shadow” of the law and that the gospel “differs” from the law “only its clarity of 

manifestation”?  

Secondly, not that Calvin rejects or wishes to weaken the antithesis but that the law’s 

relationship to the gospel cannot be characterized only or exclusively in terms of an opposition. 

For Calvin the law that is in opposition to the gospel in Luther’s (and Paul’s) theology is the 

“bare law” (nuda lex), not the “whole law” (tota lex).
150

  The law that effectively functions as a 

mirror of sin, driving the conscience into anguish and to seek grace, is the law operating in its 

“peculiar office, power, and end” (first use).  The law which is antithetical to the gospel (as in 

the case of the in the first use) is the “bare law” without reference to Christ while the law that is 
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in harmony or continuity with the gospel is the “whole law.” The whole argument hinges on 

Calvin’s definition of law.  When he describes the first use of the law, Calvin has in mind the 

“bare law in the narrow sense,” which is in opposition (antithesis) with the gospel. Such a 

conception of law inevitably leads to an antithetical tension in the conscience, which existentially 

leads to despair.  But when he describes the third use of the law, Calvin has in mind the “whole 

law” in the broad sense, which is the law in harmony with the gospel.  Calvin characterizes 

Christ as the proper end (suum finis) and very soul (vere anima) of the law and he uses a range 

of metaphors to describes the connection, the continuum between the law (broadly understood in 

reference to Christ) and the gospel which proclaims his coming.  What is the relationship 

between this law (broadly and Christologically conscrued) and the gospel?  It is like: (1) The 

gospel is like the “reality” or the “substance” that doesn’t supplant the law but instead confirms 

and gives actuality to the “shadows” of the law; (2) the gospel is “vivid portrait” or personal 

model while the law is “rough sketch” or outlines; (3) The gospel is the sight of something seen 

in the splendor of the midday sun while the law is that same seen in the haze of dawn; (4) the 

gospel is the “antiquated tutelage” while the gospel is a discipleship or “school of Christ,” (5) the 

law is a training in the “rudiments” versus the “height of the gospel teaching,”
151

 et cetera. All of 

these metaphors characterize the fundamental continuum between law and gospel and the 

harmony of the Old and New Testaments.   

When Lutheran theologians suggest that Calvin “really abandons Paul’s (and Luther’s) 

antithesis of the law and gospel,”
152

 they are partially right. Calvin maintains the antithesis in his 
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description of the first use of the law but he abandons it when the broader, Christological view of 

law arrives in the third use.  Similarly, Paul Hoyer suggests that “Calvin, and those who followed 

in his tradition, lost the distinction between law and gospel and, in effect, advocated a type of 

justification by works.”
153

  But Calvin preserves the Lutheran sola fides principle in describing 

the process of justification and only recalibrates the law-gospel dialectic to explain the process of 

sanctification.  Therefore, the complaint that Calvin abandons the Pauline and Lutheran 

antithesis and loses the distinction between law and gospel is predicated on a conflation of the 

categories justification and sanctification, a conflation of the work of Christ in redeeming 

humanity (Christ qua redeemer) and the human response of works in following the authoritative 

teachings and example of Christ (Christ qua exemplar and interpreter of the law)    

In summary, within the threefold functions or office of the law, then, Calvin is employing 

a different definition of law in his discussion of its first use from the discussion of the third.  The 

law in the first use functions is the “bare law,” the law that is not referential to Christ who fulfills 

the law, while the third law is more comprehensively defined in relation to Christ’s work in the 

justification and sanctification processes.  The law that is in opposition (antithetical relationship) 

to the gospel in the first use is not the “whole law” (tota lex) which has reference to Christ) but 

the “bare law” (nuda lex) presented as rigorous demand.  

Calvin’s commentary on Galatians 3:19 is helpful.
154

 When Paul poignantly opposes the 

law to the promises of grace, as he does in Galatians 3:19, Calvin interprets Paul as employing a 

narrow conception of law, that is, an understanding of law separated from the promises of grace 
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and strictly understood in terms of a “peculiar office, power, and end” (i.e., its first use). This 

law which is in antithetical relationship to the promise of grace, is the “bare law” (nuda lex) 

interpreted apart from Christ and the covenant of grace. And as such, it can be experienced only 

as rigorous demands, just as Luther experienced it prior to his rediscovery of the Pauline doctrine 

of justification. In his commentary on this very text, Calvin writes: 

The law has many uses, but Paul (here) confines himself to that which bears on his 

present subject. He did not propose to inquire in how many ways the law is of advantage 

to men. It is necessary to put readers on their guard on this point; for very many, I find, 

have fallen into the mistake of acknowledging no other advantage belonging to the law, 

but what is expressed in this passage. Paul himself elsewhere speaks of the precepts of 

the law as profitable for doctrine and exhortations (2 Timothy 3:16). The definition here 

given of the use of the law is not complete, and those who refuse to make any other 

acknowledgment in favor of the law do wrong. Therefore this definition of the use of the 

law is not complete and those who acknowledge nothing else in the law are wrong.
155

   

 

That Calvin does not intend to assail or contradict Luther is made explicit in this passage. The 

law, understood in this narrow sense, “came and roused sleepers, for this is the true preparation 

for Christ.” By this law knowledge of sin is revealed; in other words, to confine the uses of the 

law, as some were apt to do, to its capacity as a “mirror”
156

 in which to contemplate one’s sin, is 

to ignore important Biblical precedents for the substantially positive use or function in the life of 

the Christian.   

Calvin also discusses this same passage in the Institutes. Once again Calvin argues that 

Paul (and by implication Luther) focuses on a narrow definition of law in order to refute 

“perverted teachers” in the Galatian church “who pretended that we merit righteousness by the 

works of the law.”
157

 He adds that Paul (not unlike Luther) “was sometimes compelled to take 

                                                 
 
155

 John Calvin, Commentary on Galatians 3:19.  

 
156

 John Calvin, Institutes, II.7.7; Comm. Harm. Moses on Deut. 10:12.  

 
157

 John Calvin, Institutes, II.7.2 



 57

the bare law (nuda lex) in a narrow sense, even though it was otherwise graced with the covenant 

of free adoption.”
158

 Therefore, just as Paul’s exaggerated his case in order to dialectically 

respond to the “false and perilous confidence in works,”
159

 Luther can be understood as bringing 

forth “bare law in a narrow sense” in order to arrive at an antithetical formulation of the law-

gospel dialectic, thereby, more readily deconstruct papal arguments. The bare law, once again, is 

law in the narrow sense—one that separates the law from the promises of grace and pertains to a 

“peculiar office, power, and end” of the law.  And this law in the narrow sense which is 

antithetical to the promise of grace is the projection of law separated from Christ and the 

covenant of grace, and as such, can be experienced only as rigorous demand.  Luther’s 

descriptions of monastic life—wherein he narrates the experience of being “crushed by every 

kind of calamity by the law of the Decalogue” and being vexed “with a fierce and troubled 

conscience”
160

—epitomizes the human experience under “bare law” understood exclusively in 

this narrow sense.  

 If the law is stripped bare of any reference to Christ’s redemptive work then 

conscientious encounters with the law will inevitably have a theological effect, driving 
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individuals to recognize one’s sinfulness; that is, the conscience will only know fragments 

instead of the whole law (tota lex).  The bare law is “nothing more than a shadowy image” of 

Christ.
 161

  Therefore, Calvin warns, if anyone “separates the law from Christ” there will remain 

“nothing in it (the law) but empty figures.”
162

 Anyone who limits his/her perspective only to the 

bare law (without penetrating through to Christ) will, like the monastic Luther, experience the 

law exclusively as a curse.  Only when the law is understood through the spirit of Christ, who is 

“the very soul” (vere anima)
163

 and “the proper end” (suum finis)
164

 of the law, will it be possible 

to engage the law in its function as a guide and exhortation.  Then, “that which would otherwise 

have been dead under the law” will find its “spiritual fulfillment” and be able to strive (with a 

clear conscience) toward the very works prescribed by the eternal law of God.
165

  If you ignore 

Calvin’s Christocentric description of the law “everything falls to the ground,” as Hesselink puts 

it.
166
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 Luther confined the definition of law to the “bare law in the narrow sense” but that was 

not his fault.  The real targets of Calvin’s argument are the antinomians or seditious rebels (i.e., 

“certain ignorant persons, not understanding this distinction, rashly cast out the whole of the 

Moses, and bid farewell to the two Tables of the Law”
167

).  Calvin does not wish to contradict 

Luther’s understanding of the condemnatory aspect of the law (the theological use) but to 

prevent “certain ignorant persons” from leveraging Luther’s appropriation of Paul’s arguments to 

banish the law from Christian life.  For him the epistles of Paul need to be harmonized to the 

whole of scripture—not only to Old Testament descriptions of law as representing the eternal 

will of God but also to the actual teachings of Christ, who in the Sermon on the Mount taught 

that he did not come to abolish the law but to fulfill it (Matthew 5:17). Calvin frequently 

compares Paul to King David. Paul, like Luther, “was sometimes compelled to take the bare law 

(nuda lex) in a narrow sense, even though it was otherwise graced with the covenant of free 

adoption.”
 168

 Paul focuses on the narrow meaning of law in order to refute the “false and 

perilous confidence in works”
 169

 or “perverted teachers who pretended that we merit 

righteousness by works of the law.” However, David rejoiced in the law.  In II.6.12 of the 

Institutes Calvin writes:   

Doubtless David was referring to this use when he sang the praises of the law: ‘The law 

of the Lord is spotless, converting souls…the righteous acts of the Lord are right, 

rejoicing hearts; the precepts of the Lord are clear, enlightening the eyes,’ etc. [Psalms 

18:8-9]. Likewise: ‘Thy word is a lamp to may feet and a light to my path’ [Psalm 119:5]. 

These do not contradict Paul’s statements, which show not what use the law serves for 

the regenerate, but what it can of itself confer upon man. But here the prophet [David] 

proclaims the great usefulness of the law: the Lord instructs by their reading of it those 

whom he inwardly instills with a readiness to obey. He lays hold not only of the precepts, 
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but the accompanying promise of grace, which alone sweetens what is bitter. For what 

would be less lovable than the law if, with importuning and threatening alone, it troubled 

souls through fear, and distressed them through fright? David especially shows that in the 

law he apprehended the Mediator, without whom there is no delight or sweetness.
170

  

 

David “apprehended” Christ who makes it possible for “a better and more excellent use (of the 

law).”
171

 Unlike Paul who wants to root out the perfidy of works righteousness, David is 

reflecting on the “everlasting and unchangeable rule to live by.” Calvin writes: “But no one can 

deny that a perfect pattern of righteousness stands forth in the law, either we need no rule to live 

rightly and justly, or it is forbidden to depart from the law. There are many rules, but one 

everlasting and unchangeable rule to live by.”
172

 Calvin’s harmonization of David and Paul is the 

harmonization of Reformed and Lutheran emphases. “What Paul says of the curse,” Calvin 

writes, “unquestionably applies not to the ordinance itself but solely to its force to bind the 

conscience.” Therefore, Calvin is able to say that the gospel abrogates the law as a curse, but not 

as a guide or exhortation.  The law and all works remain non-meritorious; the law continues to 

convict people of sin; but chiefly and principally, Calvin says, “The law of God contains in itself 

that newness by which his image can be restored in us.”
173
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PART II 

 

 

Law, Equity, and Justice in Sixteenth Century  

Moral and Political Discourse 
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CHAPTER III 

 

Renovation of Law and the Recovery of the Aristotelian  

Doctrine of Equity in the Protestant Reformation  

 

 

“Hence the equitable is just, and better than one kind of justice—not better than absolute justice, 

but better than the error that arise from the absoluteness of the statement. And this is the nature 

of the equitable, a correction of law where it is defective owing to its generality. In fact this is the 

reason why all things are not determined by law, namely, that about some things it is impossible 

to lay down a law, so that a (special) decree is needed.”  

Aristotle, Nicomachean Ethics
174

 

 

“Equity bids us to be merciful to the weakness of the man who framed them, and less about what 

he said than about what he meant; not to consider the actions of the accused so much as his 

intention; nor this or that detail so much as the whole story; to ask not what a man is now but 

what he has always or usually been. It bids us to remember benefits rather than injuries, and 

benefits received rather than conferred; to be patient when we are wronged; to settle dispute by 

negotiation and not by force; to prefer arbitration to litigation.”  

Aristotle, Rhetoric 

 

3.1 The tradition of equity in early sixteenth century context: In Book II, chapter 8, 

section 8, of the Institutes, Calvin cautions against an unqualified endorsement of the principle
175
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of epieikeia in interpreting and applying the moral law.
176

  In a clear, but by any measure, 

underdeveloped reference to Aristotle’s famous description of equity (epieikeia) in the 

Nicomachean Ethics as a “corrective of the law,” Calvin suggests that while the commandments 

and prohibitions of the law “always contain more than is expressed in words,” we must not rely 

on epieikeia in order to “twist Scripture without restraint” and make “anything we please” out of 

it.
177

 It is vital, he insists, that in overstepping the “limits of the words” that a “measure be 

set.”
178

  Alluding to Aristotle’s comparison of epieikeia to a flexible lead ruler used by architects 

on the island of Lesbos to measure atypical or asymmetrical building materials, Calvin writes: 

Let this be our second observation: the commandments and prohibitions always contain 

more than is expressed in words. But we ought so to temper this principle that it may not 

be for us like the Lesbian rule, on which we rely to twist Scripture without restraint, thus 

making anything we please out of anything. By this wild, precipitate license, they 

degrade the authority of the law among some men; for others they dash the hope of 

understanding it. We must if possible, therefore, find some way to lead us with straight, 

firm steps to the will of God. We must, I say, inquire how far interpretation ought to 

overstep the limits of the words themselves so that it may be seen to be, not an appendix 

added to the divine law from men's glosses, but the Lawgiver's pure and authentic 

meaning faithfully rendered. Obviously, in almost all the commandments there are such 

manifest synecdoches that he who would confine his understanding of the law within the 

narrowness of the words deserves to be laughed at. Therefore, plainly a sober 

interpretation of the law goes beyond the words; but just how far remains obscure unless 

some measure be set. Now, I think this would be the best rule, if attention be directed to 

the reason of the commandment; that is, in each commandment to ponder why it was 

given to us.
179
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While Calvin wants to guide the Protestant imagination away from zealous, legalistic adherence 

to the letter of the law (thereby preserving the humanist rhetorical strategy of appealing to 

epieikeia to recover the spiritual intent of texts and laws), he, like other theologians attuned to 

the broader constructive task of sixteenth century jurisprudence, worries about how an uncritical 

endorsement of “this wild, precipitate license” might “degrade the authority of the law.”
180

 Thus, 

while deriding those who would cling to the “narrowness of the words” as deserving “to be 

laughed at,”
181

 Calvin insists that without setting a clear “measure” in overstepping the “limits of 

the words” indiscriminate appeals to epieikeia might degrade the authority of the law.
182

  Yet it is 

not obvious from this that Calvin wants to categorically banish epieikeia from the Protestant 

lexicon either.  His concern seems to be more nuanced than that, since for Calvin the task at hand 

is described in terms of containment of arbitrary imposition of human will once discretionary 

departure from legalistic application of the law (by appeal to epieikeia) is allowed.
183
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This chapter offers a study of the development of the “tradition of equity” during the 

early stages of the Protestant Reformation.  It examines key sources which were formative in 

Calvin’s reflection on equity, namely the ideals and theories of equity which emerged in classical 

Aristotelian thought and were elaborated in the Middle Ages, and more immediately, their 

reinterpretation in the age of reform by two of Calvin’s great predecessors, Erasmus of 

Rotterdam and Martin Luther.  Calvin well understood that at critical junctures in church history, 

for reasons we will attend to in this chapter, the Aristotelian concept of epieikeia served as a 

powerful (conceptual) tool of dissent—a pièce de résistance against existing customs and laws. 

Within Calvin’s own lifetime, Erasmus, for one, incorporated the concept of epieikeia into a 

broader rhetorical strategy to direct the Christian imagination away from rigid literal 

interpretation of texts, especially the Scripture, in order to reclaim their historicism and spiritual 

meaning.
184

  For Erasmus the Aristotelian conception of epieikeia was the natural 

accompaniment to the humanist slogan to return ad fontes to the sources of Christian faith; if the 

goal was spiritual renewal, the latter identified which texts should be read and the former 

provided a hermeneutical method for how these texts should be interpreted.  Luther, another 

important source for Calvin’s reflections on equity, also appealed to the Aristotelian concept of 

epieikeia as a polemical tool to invalidate the authority of canon law and scholastic precedents.  

But more than a conceptual tool of dissent against papal authority the Aristotelian notion of 

epieikeia correlated to Gospel lessons about the moral life. Luther, in fact, identified epieikeia as 

a “necessary virtue”
185

 and “moderator and administer”
186

 of all laws, even to the point of 
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stating: “There will be peace (in civil and ecclesial life) only if you have epieikeia.”
 187

  

Although he vehemently objected to the near canonical status of Aristotle in Christendom, 

Luther found the philosopher’s explanation of epieikeia as “beautiful,” as succinctly 

encapsulating a crucial dimension of life under the Gospel.
188

      

Against this backdrop, Calvin is often depicted as marking a significant break from the 

Aristotelian tradition of equity, not entirely sympathetic to the reception of epieikeia by his 

humanist and evangelical predecessors. “John Calvin found the flexibility intrinsic in equity 

(epieikeia) anathema,” as one commentator puts it.
189

  “For Calvin, the paradoxical suppleness of 

equity—capable of making the unjust just and the forbidden laudable—called all law, divine as 

well as human, into question.”
190

 In the Genevan reformer, it is sometimes argued, we see the 

emergence of a fundamentally modern conception of equity, which pushes the Greek (and 

Aristotelian) meaning of equity (as epieikeia) into the background and brings to the forefront the 

classical Roman and Stoic sense of equity (as aequitas), understood as fair and equal application 

of the law. Whether Calvin is responsible for the modern “eclipse of (Aristotelian) epieikeia” is 

an interesting question, but I suggest that to frame the issue in this manner already presumes a 
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degree of conceptual and genealogical discontinuity between Calvin and Aristotle, a presumption 

which I hope to refute or at least bring into question.  Only by considering Calvin’s reflections 

on equity against the immediate backdrop of humanist and Protestant controversies—in critical 

engagement with the re-appropriation of epieikeia by Erasmus and Luther—can we see that his 

posture toward the Aristotelian conception of equity was more nuanced, more indebted to 

Aristotelianism than generally acknowledged. Furthermore, if Calvinism is more or less 

responsible for the eclipse of epieikeia in modern theological and philosophical discourse, it is 

only by suppressing explicitly Aristotelian moments in Calvin’s writings that Calvinism achieves 

this departure.  By genealogically tracing Aristotelian threads in Erasmus and Luther, we can 

better appreciate the various significations of equity in Calvin’s moral and legal thought. In a 

sense, I wish to try to substantiate John Witte’s claim that Calvin used the term equity “both in 

the classic Aristotelian sense” and “in his own sense of adjusting each legal system to the 

changing circumstances and needs of the local community.”
191

 If John Witte is right, the question 

is not whether Calvin initiates the modern eclipse of epieikeia but how he preserves Aristotelian 

nuances concerning equity within a distinctly Protestant conceptual framework.     

My research builds on Guenther H. Hass’s study The Concept of Equity in Calvin’s 

Ethics.  According to Hass, equity is a “theme of central importance in Calvin’s social ethics” 

and functions as a “criterion of (natural) justice.”
192

 Haas, for his part, identifies four main ways 

Calvin understood equity: (1) rectification of positive law where it is defective because of its 

generality (in Aristotle’s epieikeia), (2) natural law (in the classical Roman sense of aequitas), 

(3) justice as an interpretative principle of law, (4) the benign interpretation of the law tempered 
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by mercy and clemency.  Haas suggests that Calvin uses equity in the last three senses but not in 

the first (Aristotelian) sense of epieikeia.
193

 It is puzzling that Hass, who denies that Calvin uses 

equity in the first Aristotelian sense, sees no need to explain why Calvin might have resisted a 

notion that was so pervasive in his predecessors—not only in Luther and Erasmus but also in 

Budé and Alciato.
194

 It could be that either Hass, who devotes approximately two pages to 

Aristotle, does not adequately appreciate the centrality of epieikeia in humanist and early 

Protestant discourses, or that he does not adequately distinguish the constitutive elements of 

Aristotle’s definition of epieikeia. Perhaps these tendencies are intertwined.  Furthermore, many 

scholastic and modern commentators have argued that Aristotle, in contrast to Hass, sought to 

develop a working definition of equity which incorporates all four of senses mentioned above. In 

fact, much of the controversy in contemporary philosophical discourse revolves around the 

question of whether Aristotle adequately provides a unified theory or definition of equity, which 

incorporates some, if not all, of the senses identified by Haas.  

 3.2 Ambivalence in Aristotle’s works—either virtue-equity or value-equity? Any 

consideration of the development of the tradition of equity during the Protestant Reformation—

for that matter, all of Christendom—must take into account Aristotle, the most important pre-

Christian source for the notion of the equity, and consider how Aristotle’s ideas continued to set 

the terms of the debates in moral and legal philosophy in the Middle Ages.  And at no point in 
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the history of Christianity were debates surrounding the nature of equity more consequential than 

in the Age of Conciliarism and the Age of Reform, when the very foundations of law were being 

radically renegotiated in pursuit of ecclesial and political reform. Whatever unity of thought 

Aristotle might have achieved, Aristotelian distinctions helped to define the basic terms—the 

theoretical grammar, if you will—of subsequent debates about justice and legal reform, 

including: “[T]he inadequacy of positive law in some circumstances; the fear of roguish or ill-

considered discretion; the tensions between equity and law, at least positive law; the intentional 

reading of statutes; the Lesbian rule; equity as a personal or philosophical virtue; the relations 

between equity and leniency; equity’s relation to natural law; equity as exception; equity as 

unchanging; equity as moral opposition to bad law; equity as rectification of the law.”
195

      

 Aristotle discusses equity (epieikeia) primarily in his Nicomachean Ethics and his 

Rhetoric —the former emphasizing, though not exclusively, equity as a virtue of character and 

the latter extending equity to also signify a substantive modality, if not an equivalent, of natural 

justice.
196

 In some ways the different emphases in these works have generated competing 

interpretations, which in turn have given rise to the question of whether Aristotle succeeds in 

formulating a consistent theory.  Constantine Georgiadis, for example, frankly acknowledges “a 

certain lack of correspondence” between “virtue-equity” and “value-equity” in Aristotle’s 

writings and raises the question of whether the philosopher adequately synthesizes these two 
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distinct but interrelated conceptual threads.
197

  Garrett Barden also suggests that discussions in 

Aristotle’s works that explicitly depict equity as a modality of natural justice (which Georgiadis 

identifies as value-equity), have invited later scholastic renditions of Aristotelian equity within a 

natural law framework, a framework arguably more indebted to the Roman legal tradition and 

canon law.
198

  In contrast, other commentators, like Roger A. Shiner, admonish readers to 

overcome the “irresistible” temptation of attributing to Aristotle a conceptual scheme largely 

born of medieval philosophy.
199

  Although Shiner acknowledges natural law renditions of equity 

as viable developments within the Aristotelian tradition, he insists that equity in Aristotle should 

not be read through the lens of natural law theory.  Shiner writes: 

It is clearly tempting to see in these (Aristotelian) texts a distinction between “positive 

law” and “natural law” as those terms figure in modern debates. The talk of “unwritten 

law,” “natural justice,” and so forth makes the temptation almost irresistible. 

Nonetheless, it must be resisted…the contrast between natural law and positive law is a 

child of medieval legal theory, and in particular Thomas Aquinas. No one denies the 

influence of the Philosopher on Aquinas; but nonetheless one must be wary of reading 

back into Aristotle Aquinean doctrines, descendants thought the latter may be of 
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Aristotelian doctrines. Thus, we must be careful in the present case not to see Aquinean 

notions of positive and natural law in Aristotelian texts.
200

  

 

This hermeneutical disagreement over equity in Aristotle is critical to our study because, at one 

level, it illustrates that Aristotle’s definition is much more nuanced and controversial than Haas 

suggests. In fact, it corresponds to a more fundamental controversy in legal and moral discourse 

over the theoretical grounds for discretionary departure from legal precedents as well as the 

philosophical basis for legal reform.  Should legal reform— the overriding or suspension of legal 

precedents— be grounded on appeals to transcendent, permanent referents beyond the flux of 

human history, or should it merely rest on the discretionary and practical judgments of 

magistrates, kings, and popes?   

At another level, the hermeneutical disagreement reintroduces a real ambivalence in the 

Aristotelian tradition at a time when certain moral and political philosophers advocate a recovery 

of Aristotle’s account of virtue as a remedy for an apparent moral malaise.  But the sort of 

Aristotelianism that is upheld (by Alasdair MacIntyre and others) as a remedy for the failure of 

the so-called Enlightenment project turns out to be the kind which ignores an important strand of 

Aristotle’s thinking about justice, the sort that conceives of justice narrowly as a practical virtue 

and overlooks equity as a modality of natural justice.
201

       

This question was central in the 13
th

 century when Thomas Aquinas incorporated 

epieikeia into the scholastic framework, just as it was central when Jean Gerson and Pierre 

D’Ailly reintroduced it in the 14
th

 and 15
th

 century as the legal basis for Conciliar action.
202

  And 
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I propose that this question was formative for Calvin, especially in his articulation of a critical 

response to Erasmus and Luther who tended to depict epieikeia narrowly as a virtue of character 

(virtue-equity) without regard for the Aristotelian counterpoint of epieikeia as a modality of 

natural justice (value-equity).  This is why Calvin formulates his comments on epieikeia in terms 

of a need to simultaneously overstep “men’s glosses” (i.e., canon law and scholastic traditions) 

and to uncover a fixed standard, “some measure,” to ground evaluations of law; without directly 

linking appeals to epieikeia’s to natural justice, discretionary departures from the law have the 

potential to degrade the authority of law itself.
203

 If we are to adequately understand Calvin’s 

contributions to sixteenth century moral and legal theory, we need to go beyond Haas’s analysis 

and investigate the Genevan reformer’s critical engagement with (and reinterpretation of) the 

Aristotelian tradition of equity, especially as it was received by his immediate predecessors.  

My working hypothesis is that Calvin presents us with an understanding of equity best 

understood against the backdrop of the reception of epieikeia during the Renaissance and the 

early phases of the Protestant Reformation.  Calvin’s general theological posture and his 

reflections on equity are informed by historical circumstances, especially by the Protestant need 

to reconstitute moral and political authority through the infrastructures of law.  For him the 

narrow evangelical-humanist construal of epieikeia, while effective in deconstructing papal 

authority and canon law, seems ill suited for preserving law and order in territories won over to 

reform.  But Calvin’s departure from evangelical-humanist definitions of equity should not be 
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understood as a simple return to scholastic paradigms.  As John Witte notes Calvin develops an 

innovative theory of equity, understood both “in the classic Aristotelian sense” and “in his own 

sense of adjusting each legal system to the changing circumstances and needs of the local 

community.”
204

  If Calvin preserves elements of the Aristotelian theory of equity, he does so by 

wedding it to a significantly different framework for conceptualizing natural law vis-à-vis 

scholasticism.     

3.3. Gaps in the law, attention to particulars, and sympathetic judgment: Aristotle 

discusses equity in the Nicomachean Ethics toward the end of Book V, which contains his 

account of justice. There he explores the relationship between law, equity, and justice by 

considering an apparent paradox (aporia) in ordinary speech.  It seems that what is equitable and 

what is just seem neither “absolutely the same” nor “generically different.” Aristotle writes:         

Our next subject is equity and the equitable, and their respective relations to justice and 

the just. For on examination they appear to be neither absolutely the same nor generically 

different; and while we sometimes praise what is equitable and the equitable man (so that 

we apply the name by way of praise even to instances of the other virtues, instead of 

“good,” meaning by “more equitable” that a thing is better), at other times, when we 

reason it out, it seems strange if the equitable, being something different from the just, is 

yet praiseworthy; for either the just or the equitable is not good, if they are different; or, if 

both are good, they are the same.
205

 

 

Aristotle’s solution to the paradox seeks to reconcile the just and the equitable while preserving 

their distinction.
 206

  He does this by arguing that equity is a kind of justice, but a kind that is 

higher and sometimes in opposition to another kind of justice, strict legal justice. Equity, 

Aristotle asserts, is not to be equated with what is “legally just” but to be understood “as a 
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correction of legal justice.”
 207

 The inference is that there is a generic sense of what is just 

covering both what is legally just and what is equitable, but in the Nicomachean Ethic Aristotle 

does not explicitly equate equity, understood as a corrective of legal justice, to natural or 

absolute justice.  Aristotle is willing to say that equity is “better than one kind of justice” (i.e., 

legal justice) but he also maintains that equity is “not better than absolute justice,” and thereby, 

leaving open the question of equity’s relation to absolute justice?
208

   Is equity identical to 

absolute or natural justice?  If equity is not identical to absolute justice, is it a modality of natural 

justice or an instrumental principle for the accomplishment of the just?  What exactly is the 

distinction between the just and the equitable, if they are not conceptual equivalents?          

 In the Ethics the discussion of equity is built around an insight about a formal dimension 

of law, namely, that all laws necessarily speak in general or universal terms.
209

  The law seeks to 

regulate the full range of political and moral affairs.  However, this goal cannot be consistently 

fulfilled since legal statutes can only take into account that which happens in the usual case. 

Indeed, for Aristotle there are “some things” about which it is “not possible” to speak correctly 

in general or universal terms, things about which “it is necessary to speak in general terms but 

not possible to do so correctly.”
210

 Thus, when cases present themselves with salient features 

which cannot be adequately covered by the general provisions of law (i.e., features which could 

                                                 
 
207

 Aristotle, Nicomachean Ethics, 1137b8-34.  See also Martha Nussbaum, “Equity and Mercy,” in 

Judging and Understanding (Burlington, VT: Ashgate, 2006), p. 11.  

 
208

  Aristotle, Nicomachean Ethics, 1137b24-26. 

 
209

 Aristotle, Nicomachean Ethics, 1137b13-16. 

 
210

 Aristotle, Nicomachean Ethics, 1137b13-16. Here, I have slightly modified W. D. Ross’s translation. 

Ross’s translation has “it is necessary to speak universally” but I have “it is necessary to speak in general 

terms.”  My rationale for this is that Aristotle in the Rhetoric further distinguishes between “universal 

law” and “particular law,” connoting a difference sense of universality—more substantial and less formal. 

My translation highlights the fact that in the passage above Aristotle has in mind a formal dimension of 

law.        



 75

not have been adequately anticipated by legislators) there must be some recourse to an extra-

legal standard by which the criterion of justice can be preserved.  According to Constantine 

Georgiadis, “The law is by necessity limited in its application to a majority of possible cases, and 

as a result of this limitation there are gaps, lacunae, in the law. These are the domain of the 

equitable.”
211

 Insofar as legal justice cannot consistently cover all cases, gaps in the law may be 

said to exist—generating occasions for the equitable to step in, supplement legal justice, and 

thereby, preserve that which is just.  Aristotle writes:    

The reason (for equity) is that all law is general but about some things it is not possible to 

make a general statement which shall be correct. In those cases, then, in which it is 

necessary to speak generally, but not possible to do so correctly, the law takes the usual 

case, thought it is not ignorant of the possibility of error. And it is none the less correct; 

for the error is not in the law nor in the legislator but in the nature of the thing, since the 

matter of the practical affairs is of this kind from the start. When the law speaks 

generally, then, and a case arises on it which is not covered by the general statement, then 

it is right, where the legislator fails us and has erred by over-simplicity, to correct the 

omission—to say what the legislator himself would have said had he been present, and 

would have put into his law if he had known. Hence the equitable is just, and better than 

one kind of justice—not better than absolute justice, but better than the error that arises 

from the absoluteness of the statement. And this is the nature of the equitable, a 

correction of law where it is defective owing to its generality. In fact this is the reason 

why all things are not determined by law, namely, that about some things it is impossible 

to lay down a law, so that a (special) decree is needed.
212

  

 

Equity is invoked by wise judges or rulers who recognize that rigorous adherence to legal 

statutes might yield unjust consequences in some particular cases.  This is not to say that the law 

is unjust per se, since the law retains its ability to speak to the majority of cases.  “The law,” as 

Georgiadis explains, “remains authoritative outside the limits of the equitable.”
213

 It is only when 

an otherwise just law proves inadequate, due to the lawmaker’s inability to envision cases 
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outside the general formula, that an extra-legal standard is needed.  As an extra-legal standard 

that rectifies or supplements the legal code, equity is not conceived as a metaphysical principle 

(at least not overtly in the Ethics); instead, it is more accurate to characterize equity as a virtue of 

character, closely linked to prudence, which entails the ability to perceive two things: first, the 

general recognition that gaps exists in the law due to the law’s generality, and second, the 

particular judgment that the law, if legalistically or mechanically applied without regard for the 

exceptional nature of the case, might yield a grave injustice in the circumstances of a particular 

case.  The ability to perceive these two things is precisely what inclines judges and rulers toward 

the exercise of equitable discretion. Or to put it in a slightly different way, the awareness of these 

factors helps to identify cases in which appeals to equity would be situationally fitting.    

With regard to the second constitutive element, Martha Nussbaum explains that equitable 

judgment, as Aristotle depicts it, is intrinsically tied to “a temper of the mind” that “caringly and 

systematically considers mitigating circumstances,” and inclines a person to discern the “matter 

of the practical” which “can be grasped only crudely by rules given in advance and adequately 

only by a flexible judgment suited to the complexities of the case.”
214

 Nussbaum turns to 

Aristotle’s example of the Lesbian rule to further illustrate the “flexible particularized situational 

judgment”
215

 entailed in equity. 

The good architect does not measure a complicated scheme (e.g., a fluted column) with a 

straight edge. Or, if he did, he would get a woefully inadequate measurement. Instead, he 

uses a flexible strip of metal that “bends to the shape of the stone and is not fixed.
216
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The wise architect keeps a flexible strip of metal at hand because he knows that some building 

materials will not be adequately measureable with a straight edge.  Notice that in this analogy the 

good architect does not discard the straight rule entirely, for it still retains its ability to measure 

less complicated schemes. Instead, a wise builder, insofar as he has mastered the practical skills 

of his craft, is able to discern when to put aside his straight edge and when to pick up the 

flexible, leaden rule capable of bending to the contours of complicated schemes. In other words, 

the Lesbian rule is not be applied indiscriminately, but only when it is situationally appropriate.  

Likewise, an equitable judge or ruler, who has acquired the practical skills to discern the salient 

features of complex and exceptional fact patterns and has learned to identify gaps in the law, 

knows from experience when not to adhere rigorously to the demands of strict legal justice.  

Such a judge or ruler is said to be “practical” and “equitable,” insofar as he considers the 

complicated schemes of a particular case and chooses not to exact justice more severe than the 

situation demands. He employs the flexible rule of equity to mitigate or correct the law where it 

is defective due to its formal nature.   

That Aristotle wants to link particularized situational judgment to the mitigation of the 

law is clear.  But why should our perception of the particular—or the appreciation for the 

“irreducibly unique” storyline of certain cases, to borrow from Nussbaum
217

—translate into an 

inclination toward leniency?  Aristotle has yet to provide in the Ethics an explanation of the 

motivational pull of particularized situational judgment which bends hearts and minds to seek 

mitigation of strict legal justice.  It is one thing to recognize, as a matter of fact, that a particular 

case falls within the domain of the equitable, but it is quite another to give an account of how this 

recognition should motivate us to seek mitigation of the law.  In short, while the description of 
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the two constitutive elements—the perception gaps arising out of the law’s limits and 

particularized situational judgment about the salient features of a case—identify the conditions 

when equitable judgment might be fitting, it does not identify the moral reason to act in one way 

or another (i.e., the sufficient value or good toward which our actions aim).      

To address this concern Aristotle in Book VI of the Nicomachean Ethics adds yet 

another, psychologically more nuanced, layer to his analysis.  There he directly links equity to 

“sympathetic judgment” (suggnome) and presents us with the third constitutive element of 

equitable judgment.  Aristotle suggests that we ought to “identify equity (epieikeia) with 

sympathetic judgment (suggnome) about certain facts. And sympathetic judgment is judgment 

which discriminates what is equitable and does so correctly; and correct judgment is that which 

judges what is true.”
218

  This oft-overlooked nuance in Aristotle’s theory helps us to understand 

why some later Christian interpreters, including Calvin, were inclined to associate natural law 

generally and equity in particular with the Golden Rule.
219

 In incorporating “sympathetic 

judgment” into his theory of equity Aristotle would have us consider a deeper motivational 

scheme, one that incorporates affective and imaginative activities into the very meaning of 

equity.
220

 According to Nussbaum’s interpretation, suggnome describes the internal condition in 
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the life of the equitable person, including the awareness that “one’s own possibilities are in 

significant ways shared with those of the person one contemplates.”
221

  The person is equitable if 

he or she is able and willing to identify affectively, imaginatively, and deliberately with the well-

being of another human being.  Beyond that (or because of that) the equitable person is also 

inclined to identify sympathetically with particular details of another person’s life, especially 

those factors beyond the other’s realm of control—such as tragic misfortunes, mitigating 

circumstances, and motives and intentions informed by erroneous beliefs.
222

 The equitable 

person’s imagination is “searchingly particular, devoted to a deep and internal understanding of 

each concrete case,” and looks to “obstacles that (the other) person faced as he or she tried to 

act.”
223

  The point here is that sympathetic identification with another’s well-being is reciprocally 

related to the ability to carry out particularized situation judgment.  And by this line of argument, 

sympathetic judgment can be said to equip moral agents with the cognitive know-how, the 

“correct (and particular) judgment” of the equitable, as well as the motivation to want to apply it.
 

224
  It does so by adding—to judgments about the law’s generality and its fitness for evaluating 

the circumstances of a case—the crucial layer of sympathetic and particularized understanding, 

capable of stirring us to exercise discretion vis-à-vis the law.
225

    

                                                                                                                                                             
220

 Luther elaborates on the need to exercise moral imagination in arriving at equitable judgment. As we 

will see later, for him the definitive feature of epieikeia is the exercise of “dissembling” with regard to 

wrongs, the ability to put an imaginative and sympathetic construction on a state of affairs.   

 
221

 Martha Nussbaum, “Equity and Mercy,” p. 13.  

 
222

 Martha Nussbaum, “Equity and Mercy,” p. 13.   

 
223

 Martha Nussbaum, “Equity and Mercy,” p. 13 

 
224

 Martha Nussbaum, “Equity and Mercy,” p. 13.  

 
225

 Calvin’s identification of equity to the Golden Rule preserves this crucial element of Aristotle’s theory 

of epieikeia.  For him, the Golden Rule, while connoting a principle of Christian ethics, also corresponds 

to the exercise of moral imagination and the establishing of sympathetic bonds between persons.   



 80

In summary, equity in the Nicomachean Ethics is primarily portrayed as a moral virtue 

characterized by a dispositional openness toward the mitigation of the severity of the law in 

cases in which the law, due to its generality, is deemed to have gaps.  Once again, the first two 

constitutive elements of equitable judgment identify when the exercise of discretion is 

situationally fitting.  The third lays out the motivational scheme—the affective and imaginative 

bonds that aim at the well-being of other persons—that help distinguish equitable judgments 

from other types of moral activity. Furthermore, the incorporation of the third constitutive 

element, sympathetic judgment, might explain why equity is, for Aristotle, so closely linked to 

the ideas of mercy, forgiveness, and leniency.
226

  The logic of the connection seems to be that a 

moral agent is less inclined to adhere to the demands of strict legal justice—that is, an agent is 

less inclined to play the role of an unyielding judge—when he or she learns to identify 

affectively and imaginatively with the tragic misfortunes and life circumstances of others who 

have violated an apparent provision of the law. And even though he or she is in a position to 

invoke the law on his side, an equitable agent learns to see things from the other person’s point 

of view, sympathetically appreciate another’s misfortunes as one’s own, and engage the other 

with a touch of mercy.  Aristotle’s point would be that one needs the virtue of equity, especially 

sympathetic judgment, “in order to be able to make such differentiations on the level of 

particular facts. Only the equitable man will be sensitive to, look for and detect those features of 
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the particular facts which make them stand apart from the main body of offenses to which the 

sanctions of penal law apply with all severity.”
227

    

 3.4 Is equity also a modality of natural or absolute justice? Aristotle’s threefold 

description of equity raises an important philosophical question: Is equity only to be understood 

as a virtue of practical reasoning, or can judgments in accord with equity be said to correspond in 

some real way to absolute justice or the law of nature, as a basis for mitigation?  Do equitable 

judgments correlate to knowledge about some higher metaphysical reality?  

Many scholastic interpreters have supposed that the discussion of equity in the 

Nicomachean Ethics fits into the natural law tradition—that the practical judgments of equity, 

insofar as they are correct, correlate somehow to discernments about natural law and that equity 

is best understood as a directive of natural law and justice.   Thomas Aquinas provides a good 

example of a natural law rendition of Aristotelian equity.  In his commentary on Book V of 

Aristotle’s Nicomachean Ethics, Aquinas takes up the commonplace example to explain the 

nature of equity: the example of the stranger on the city walls. “[I]n a certain city it was decreed 

under penalty of death that strangers were not to climb the walls of the city for fear they would 

usurp the civil government. But during an enemy invasion some strangers by climbing the walls 

defended the city from the invaders.”
228

 The question that Aquinas would have us consider is 

this: Once the city is secured against enemy intrusion, what should be done with those who 

violated the city’s statute forbidding the climbing of the walls? Legal justice might dictate the 

penalty of death. However, Aquinas insists that only the unwise would insist upon strict 
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adherence to positive law.  His rationale is that wise rulers have recourse to extra-legal standard 

of equity, a general directive of natural justice, to mitigate the harshness of the law. Aquinas 

concludes, “[I]t would be against the natural law (jus naturale) to reward benefactors with 

punishment.  Therefore in this case legal justice must be directed by natural justice (Et ideo 

secundum justum naturale oportet hic dirigere justum legale).”
229

  In other words, the function of 

equity is to direct, supplement, or correct legal justice to order to implement the just.       

Our question is whether this substantive link between equity and natural law, which 

Thomas assumed, is sufficiently grounded in Aristotle’s writings, or whether it is strictly a later 

extrapolation.  To be sure, how people read Aristotle, despite whatever unity he may or may not 

have achieved, is an open-ended pursuit.  The aim here is to identify the textual footing, the 

ambivalent moments in Aristotle’s writings, that have tempted so many subsequent interprets to 

render equity as compatible with natural law theory.
 230

  Is the temptation irresistible, as Shiner 

maintains, because Aristotle himself tempts us, or does the natural law rendition arise only after 

imposing a hermeneutical fiction on an otherwise pristine text?  My argument intends to show 

that there is textual support for Aquinas’s reading.  Contrary to Shiner’s claim, the Aristotelian 

texts contain real and sufficient ambiguities and that Aristotle himself defines equity both as a 

practical virtue and a modality of natural law and justice.  The key lies in looking beyond the 
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Nicomachean Ethics to the Rhetoric, in particular to the discussion of the role of equity in 

rectifying unjust laws.     

In the Nicomachean Ethics Aristotle defines equity primarily as the rectification of law 

where it is “defective owing to its generality.”
231

  There, Aristotle does not say that the laws in 

need of rectification are insufficiently just but rather that they are insufficiently general.  Barden 

reminds us that throughout the discussion of equity in the Nicomachean Ethics “Aristotle always 

assumes that he is talking about just laws” and that the distinction between just and unjust law 

“is not the distinction which gives rise to the question of equity.”
232

  To be precise, the defect in 

the law lies in the “nature of the case” because there are “some cases about which it is impossible 

to enact in a law.”
 233

  However, in the Rhetoric Aristotle expands the definition of equity by 

considering equity’s role in rectifying unjust laws.  The rationale for the substantive link between 

equity and natural law, which Aquinas and many scholastics assume, becomes most evident 

when we consider how Aristotle relates equity to universal or natural justice, in opposition to the 

particulars of bad or unjust laws.  

Prior to turning to the argument in the Rhetoric, it should be noted that secondary 

literature on Aristotle’s concept of equity is “extensive, top rank, and, of course, laded with 

hermeneutic disagreement.”
 234 

And much of the controversy hinges on the question of whether 

Aristotle “succeeds in coming to a unified and consistent theory”
235

 of equity.  On the one hand, 
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Aristotle in the Nicomachean Ethics clearly characterizes equity as a virtue of character within 

the wider account of practical reason, or, as the philosopher Constantine Georgiadis describes it, 

as “virtue-equity.”  On the other hand, in the Rhetoric Aristotle discusses equity not only as an 

excellence of character but also as a modality of natural justice, or as “value-equity,”
236

 from 

which later scholastic interpreters have inferred a natural law theory. My intention here is not to 

enter deeply into this fray, but to identify the “uneasy co-existence”
237

 of virtue-equity and 

value-equity in Aristotle’s thought. By close examination of how Aristotle relates equity to 

universal or natural justice, opposed to the particulars of bad laws, I hope to establish that there 

are sufficient grounds for the natural law rendition which dominated scholastic and early modern 

discourse.  I do not intend to try to resolve the controversy over whether Aristotle succeeds in 

formulating a unified and consistent theory.  In fact, my study relies on the fact that this 

controversy remained open, especially in the medieval, Renaissance, and Reformation discourse. 

Medieval theologians and philosophers—including Thomas Aquinas, William of Ockham, 

Marsilius of Padua, Jean Gerson, and Pierre D’Ailly—inherited the uneasy co-existence of 

virtue-equity and value-equity and exploited this uneasy co-existence in Aristotle’s thought to 

develop competing natural law theories.  With varying degrees of fidelity to Aristotelian texts, 

the tendency in the late medieval period generally and in Conciliarism in particular was to make 
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dominant use of the natural law moments in Aristotle’s theory of equity, and thereby preserving, 

if not heightening, the tension between constitutive elements in the Aristotelian tradition.    

3.5 Law, equity, and natural justice in the Rhetoric:  In Book I of the Rhetoric, 

Aristotle distinguishes between two types of law, written and unwritten law.  One of the two 

kinds of unwritten laws, we are told, is equity, the purpose of which is to make “up for the 

defects of a community’s written code of law.”
238

   

The second kind [of unwritten law] makes up for the defects of a community’s written 

code of law. This is what we call equity (epieikeia); people regard it as just; it is, in fact, 

the sort of justice which goes beyond the written law.  Its existence partly is and partly is 

not intended by the legislators; not intended, where they have noticed no defect in the 

law; intended, where they find themselves unable to define things exactly, and are 

obliged to legislate as if that held good always which in fact only holds good usually; or 

where it is not easy to be complete owing to the endless possible cases presented, such as 

the kinds and sizes of weapons that may be used to inflict wounds—a lifetime would be 

too short to make out a complete list of these. If, then, a precise statement is impossible 

and yet legislation is necessary, the law must be expressed in general terms; and so, if a 

man has no more than a finger-ring on his hand when he lifts it to strike or actually 

strikes another man, he is guilty of a criminal act accord to the written words of the law; 

but he is innocent really, and it is equity that declares him to be so. From this definition 

of equity it is plain what sort of actions, and what sort of persons, are equitable and the 

reverse.
239

  

 

As a kind of unwritten law, equity is that which “goes beyond” and “makes up for” defects of a 

community’s written code of law, which has as its standard natural justice.
240

  Equity is, as it is 

in the Ethics, defined as the rectification of the law where it is defective owing to its generality.  

Equity “makes up for” or supplements the written law in situations where lawmakers find 

themselves “unable to define things exactly” but “are obliged to legislate as if that held good 
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always which in fact only holds good usually.”
241

  Aristotle does not presume that good 

lawmakers ought to exhaustively consider “endless possible cases (in advance),” since, as he 

suggests, “a lifetime would be too short to make out a complete list” of hypothetical cases.
242

  

Instead, in light of the fact that precise statements of law are impossible, they, after reasonable 

consideration over potential future cases, are “obliged to” write laws that hold sway for the most 

part, “as if that held good always.”
243

  Laws of this sort, while still defective, are not tied to any 

culpable error of legislators.  Thus far, Aristotle offers up an entirely consistent definition of 

equity; equity is a corrective of genuine gaps in a community’s written code of law.     

But while equity functions as a corrective of written laws that are defective owing to their 

generality, this does not exhaust its function.  In the Rhetoric Aristotle characterizes equity also 

as an extra-legal standard, a modality of natural justice, which also functions as a corrective of 

deficient or insufficiently just written laws. The best way to understand this is to consider defects 

in the law arising from legislative oversight or error, rather than from the formal constraints 

inherent in the legislative process.  First of all, the distinction between intended and unintended 

defects hints at the fact that Aristotle is widening his consideration of defects to include 

legislative oversight and error.  If, for example, lawmakers could and should have written a law 

in a more expansive manner, but failed to consider a sufficiently wide range of fact patterns, then 

we might say that a particular code of law contains a defect but not that it was impossible to 

speak correctly in general or universal terms; in other words, the problem would not reside in the 

“nature of the case” but in the failure of the lawmaker to exercise due consideration.  And when 
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such defects are detected the proper remedy would entail not merely suspending the law but 

changing the old law or introducing a new law.  Secondly, Aristotle notes that a community’s 

legal code might be defective in that a written law may conflict with another law.
244

  

Commenting on the judge’s responsibility to distinguish “false justice from true,” Aristotle 

writes: “[I]t belongs to a better man to abide by and follow the unwritten law rather than written 

laws; we should also consider whether perhaps the law is opposed to an accepted law or to itself, 

as when sometimes one law ordains that whatever has been contracted should be decisive, while 

the other forbids contracts against the law.”
245

  Thirdly, Aristotle suggests that there may be 

instances in which the circumstances for which the law was made simply cease to exist, such that 

equity would demand that the law be overturned.  Aristotle writes, “And if the matters for which 

the law was ordained no longer obtain, whereas the law does, we must try to make this clear and 

fight in this way against the law.”  In short, then, Aristotle’s theory does not limit the application 

of equity exclusively to situations where the written law comes up against genuine gaps, where it 

is impossible to speak in general or universal terms, but to situations where the written laws are 

defective in a very different sense.   

In this manner Aristotle in the Rhetoric relates equity to universal or natural law, 

specifically in opposition to the particulars of deficient or unjust laws.  We have seen that written 

laws can be defective in various ways, some from legislative oversight or error and some defects 

from the law’s generality.  But it is only when equity is considered in opposition to unjust laws is 

it associated with universal and natural law.   It should be noted that the phrase “law of nature” 

or “law according to nature” (kata physin) appears only twice in all of Aristotle’s available 
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writings, and both in the discussion of equity in the first book of the Rhetoric.  In one of these 

instances, Aristotle writes:    

Now if it is manifest that, if the written law is adverse to the case, we must rely on the 

universal law, and on the principles of higher equity or justice. Plainly, too, the clause—

“I will use my best discretion”—means that one will not absolutely obey the written laws.  

Again, it may be urged that equity and the universal law are eternal and immutable, for 

they are according to nature; whereas the written law often changes.
246

  

 

In this critical passage Aristotle associates equity to the universal law, characterizing both as 

“eternal and immutable” and as deriving their status “according to nature.”  Thus, unlike a 

written code of law which “often changes,” equity and universal law provides a transcendent 

ground, a higher standard of measure, for evaluating particular written laws.  What Aristotle 

seems to have in mind above all else is a principle of equity, as a kind of unwritten law and 

closely aligned to universal or natural law, which applies to all people, in all places, and at all 

times.  Romanus Cessario suggests that this willingness to associate equity to the law of nature 

represents a “transitional phase in Aristotle’s use of epieikeia,” containing “an original opinion” 

about the nature of equity.
247

  “According to this explanation (in the Rhetoric),” Cessario argues, 

“epieikeia appeals to the law of nature, superior to written law, as the basis for adjudication. This 

appeal no longer implies something alien to the sphere of justice itself but to a deeper ground for 

all claims of justice.”
248

 What is unclear in the above passage is whether the “principle of higher 

equity” is identical to universal law or absolute justice.  Once again, we need to ask, is equity 

identical to or a modality of natural justice?  As Garrett Barden suggests, “When Aristotle 

recommends that we go beyond the written law, if it runs against us….and suggests that recourse 

be had to the universal law and equity is he advocating recourse to one or two things? Are equity 
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and universal law identical?”
249

 If they are identical, then equitable judgment is judgment in 

accord with a higher law in oppositions to the particular written laws. If they are not identical, 

then the precise relation between natural justice and equity has still to be worked out, even if we 

concede that the latter is a modality of the former.   

To be sure, there are unresolved issues in Aristotle’s theory of equity.  Even if we 

concede equity to be a modality of natural justice—like the universal law, as something “going 

beyond” (1375a) the written law (1375a) and “eternal and immutable” in its essence—we have 

not said enough about the precise relationship between equity and universal or natural law.
 250

   

But what strikes us, especially in his discussion of the variety of defects in written laws, is that 

the existence of a substantive correspondence between equity and natural justice.  This 

correspondence is best detected when equity is considered as a corrective of written laws which 

fail to attain to the standard of natural justice.   

Aristotle’s appeal to the hypothetical judgment of an ideal lawmaker further illustrates 

the equity’s role in remedying “human failings” in the legislative process.
251

    

When the law makes general statements and facts in a given case do not square with the 

statement, here the legislator has left a gap and committed an error by making an 

unqualified statement. Then it is correct to rectify the deficiency; this is what the 

legislator would have said himself if he had been present there and what he would have 

legislated, had he known.
252
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The appeal to the hypothetical judgment of an ideal legislator reveals that Aristotle has in mind 

not only the filling in of gaps, intentionally left by the legislator, but the reform of unintentional 

defects introduced into legal codes by “human failings.”
253

 In the Rhetoric Aristotle elaborates 

that equity bids us “to think less about the (written) laws than about the man who framed them, 

and less about what he said than about what he meant.”  He reasons this out by clarifying the 

relationship between written law, legislative intent, and equity. Equity is generally that which 

mitigates the harshness of written laws, where the laws would generate an injustice, but in the 

mitigation of unintentional defects, introduced by human failings, equity follows the procedure 

of considering what the “legislator would have said himself if he had been present there, and 

what he would have legislated, had he known.”
254

  As I understand it, the appeal to the 

hypothetical judgment of an ideal legislator would not necessarily yield a different (or more just) 

statute in cases where the defect, technically speaking, belongs to the “nature of the case”—that 

is, in cases of intentional defects corresponding to those “cases about which it is impossible to 

enact in a law.”
255

  Instead, the appeal to hypothetical judgment of the legislator would only yield 

a different statute only when the legislator could have written the law in a more expansive 

manner—in other words, when the legislator has introduced an unintended defect into the law 

(either by oversight or legislative error).   
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Chapter IV 

 

Luther’s Appropriation of Virtue-Equity: A Framework for Understanding  

Calvin’s Contributions to the Tradition of Equity  

 

 

 

“I, Paul, myself entreat you, by the meekness and gentleness (epieikeia) of Christ”  

Paul, 2 Corinthians 10:1 

 

“The positive laws which commonly say that without the authority of the Pope it is not lawful to 

assemble a general council, should be interpreted in an equitable manner—that is, when a single 

Pope has been accepted peacefully by the Church, and, manifest utility coinciding, is capable and 

ready for the summoning of such a council. This is clear from what has been said and from 

Aristotle’s teaching in the Ethics where he speaks of epieikeia.”  

Pierre D’Ailly, Propositiones Utiles
256

   

 

“If a law is in conflict with love, it is no law. Love is the mistress and teacher of the law, who 

commands a law to keep silence; for in certain cases the law teaches injustice, not justice. It does 

this if someone should want to follow it without moderation…Therefore you must learn that 

peace and love are the moderator and administrator of all virtues and laws, as Aristotle 

beautifully says about epieikeia in the fifth book of his Ethics.” 

Martin Luther, Lecture on Genesis  

 

 

4.1 Imprints of Aristotelianism in the Luther’s moral theology:  Aristotle’s theory of 

equity exercised a great deal of influence over early modern jurisprudence and moral theology, 

and was often cited by leading proponents of reform in their evaluation of the legal and 

institutional forms of Roman Catholicism.  Part of the power of equity—as Aristotle and 

medieval theologians like Thomas Aquinas, Jean Gerson, and William of Ockham observed—is 

that it establishes a conceptual framework, an extra-legal criterion, by which defects in a 

community’s written code of law can be measured and thereby rectified.  As Peter G. Pratt notes, 

equity does this by identifying “the tension between the measure of the law and the 

incommensurability of human experience,” and in the process creates a “discursive space” that 
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allows discretionary departure from an established code of law.
257

  In this sense Aristotelian 

equity can be (and has been) seen as entailing an inherent deregulatory aspect.  Since it assumes 

that written laws are not necessarily valid as they stand and proposes to go “above the law” to 

correct their defects, equity is capable of engendering reforming activity, especially when it is 

leveraged by those who genuinely seek the common good.  On the other hand, when equity is 

only understood as a practical virtue and tends to entrust discretionary jurisdiction to a select 

few—a group of equitable aristocrats, judges, or, in Luther’s case, a group of “emergency 

bishops”—it also retains an ability to serve special or even autocratic interests.  In short, the 

nature of equity is inherently ambivalent.  

Among first generation reformers, the Aristotelian doctrine of equity played an especially 

prominent role in Luther’s theology.
258

  The description of the law’s inability to regulate the full 

range of human affairs, equity’s priority on preserving the spiritual intent over the letter of the 

law, and the explanation of the different types of defects in (and remedies for) laws, readily 

resonated with the reformer’s critical assessment of “papal laws.”  And despite his review of the 

Nicomachean Ethics as the “worst of all books” and his self-avowed plan to rid Christianity of 

the corrupting influence of “the blind, heathen master Aristotle,” Luther often turned to the 
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Aristotelian doctrine to critique Roman canon law and a range of Catholic practices, which, in 

his mind, tended to set too high a priority on legality.
259

   

The appeal of Aristotelian equity in the age of reform was partly grounded on the fact 

that it offered a leveraging point internal to Aristotelianism (or at least its scholastic variants) 

which could be exploited to interrogate the reigning legalism of Catholicism.  This, however, 

does not mean that Luther embraced the doctrine merely as a strategic tool for immanent 

critique.  For although his definitions come very close to Aristotle’s, Luther fundamentally 

understood the Greek concept of equity, or epieikeia, as grounded on Biblical teachings and goes 

far in establishing links to New Testament lessons about mercy, forgiveness, forbearance, and 

moderation.    

Although little attention has been paid to Luther’s appropriation of the Aristotelian 

concept of epieikeia, it was not a marginal notion in Luther’s theology.
 260

  Far from it, Luther 

consistently identifies epieikeia as one of the preeminent Christian virtues, suggesting in his 

Commentary on Titus that “this virtue is (to be) praised most of all and is the treasure which the 
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Lord entrusts,”
261

 and characterizes it as a necessary “rule for the saints.”
262

 For Luther the 

“beauty”
263

 of Aristotle’s formulation of equity in the Nicomachean Ethics is the clarity with 

which it conveys an important evangelical (and ultimately Biblical) insight, namely, that all laws, 

whether civil or ecclesial, are to be measured and moderated in reference to their spiritual intent.   

In his Lecture on Genesis, Luther writes.     

[T]he concept of law necessarily includes the counsel of a devout man who controls the 

law as cases develop; thus it does not become harmful, but the purpose of the law is 

maintained, namely to be beneficial and to preserve peace. If a law is in conflict with 

love, it is no law. Love is the mistress and teacher of the law, who commands a law to 

keep silent; for in certain cases the law teaches injustice, not justice.  It does this if 

someone should want to follow it without moderation. 

Hence the German proverbs about the young doctor of medicine who needs a new 

cemetery, about the jurist who recently took over public office and starts wars all over the 

place, and about the young theologian who fills hells with souls. Because these men lack 

the practical experience that engenders wisdom, they do everything in accordance with 

their own canons and rules. This is why they get into difficulties and make mistakes to 

the great detriment of people and affairs. 

Therefore you must learn that peace and love are the moderator and administrator 

of all virtues and laws, as Aristotle beautifully says about epieikeia in the fifth book of 

his Ethics.
264

     

 

This passage introduces an important theme that dominates Luther’s Protestant rendition of 

equity—the thematic link between epieikeia and Christian love.  While preserving the logic of 

Aristotle’s argument that equitable judgment ought to look to legislative intent to “control,” 

“moderate,” and “administer” laws,
265

 Luther takes the expected step of substituting the 

hypothetical judgment of Aristotle’s ideal legislator with the commandments of God, or at least, 
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its summation in the Love Commandments and in the notions of moderation and reciprocity 

implied in the Golden Rule.  In other words, rather than leaving legislative intent substantively 

undefined, Luther explicitly correlates the spiritual intent of all good laws to the Love 

Commandments.  Critics may worry that Luther does not provide sufficient normative guidelines 

for discriminating when a law conflicts with the criterion of love, but the reformer does identify 

subsidiary rules for evaluating when laws fail to conform to love.  Laws, he says, must 

minimally be beneficial (and not become harmful) and preserve peace.  In this sense love can be 

thought of as a meta-value, which aims at, among other things, the preservation of peace and 

well-being of human community in its various manifestations.
266

  Within this framework, equity, 

then, functions as a kind of intermediary norm between the meta-value of love and derivative 

claims of legal justice—the primary function of which is to preserve the spirit of love in the 

evaluations and applications of laws to particular state of affairs.  However, the problem for 

Luther is that he relies too heavily on somewhat arbitrary human discretion (or in his words, the 

“counsel of a devout man who controls the law as cases develop”) to ensure that a law “does not 

become harmful” and its purpose “maintained.”
267

  When a law “teaches injustice, not justice,”
268

 

the power of discretion resides in the virtue of devout men who ensure that the purpose of the 

law is not lost.    

Understood in terms of Luther’s polemical aims, the assertion that laws, insofar as they 

are valid, ought to be beneficial and promote peace would have resonated as a clear call as well 
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as a legal rationale for reforming activity.
269

  Since it was assumed that the intention of the law is 

to foster peace and love, if, in the situational context of the Reformation, strict adherence to the 

letter of canon laws would be harmful, equitable rulers could override them in the interest of 

preserving their spirit.   

Furthermore, although Luther’s doctrine of epieikeia has broad implications for 

interpersonal morality, when considered alongside the eccelesiopolitical realities of the early 

Protestant Reformation it would have inevitably been interpreted as a legal rationale for initiating 

institutional reforms—that is, as part of a concerted effort to recruit sympathetic secular and 

ecclesial leadership to rectify laws which the Wittenberg reformer deemed as harmful to the 

Christian conscience.  That Luther was appropriating the Aristotelian doctrine of epieikeia not 

only to bring about moral reform in the individual Christian conscience but also reform in the 

institutional structures and practices of church and state is clearly evidenced by key glosses to 

Jean Gerson, a leading figure of the conciliar movement and one of the most prominent 

theologians of the Council of Constance.
270

    

In this regard, Luther’s rendition of epieikeia can be understood as an innovation of one 

of two fundamental distinctions underlying conciliar theory, the distinction “between the ‘Roman 

church,’ led by the pope, and the ‘Universal Church,’ whose head could always and only be 
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Christ” and the Aristotelian distinction “between the letter of the church law and its ‘spirit’ or 

‘true intention.’”
271

  Although Luther found himself challenging the authority of councils (stating 

that even the authority of a general council is “beneath the Scripture”), he was committed to 

preserving the second conciliar (and Aristotelian) distinction, the distinction between law and 

equity.  Equity’s priority on preserving the spiritual intent over the letter of the law, and the 

explanation of the different types of defects in (and remedies for) laws, feeds into Luther’s 

critical assessment of “papal laws,” while the substantive reorientation of laws to the meta-value 

of love feeds into the task of reintroducing laws that better conform to a theological framework 

that is distinctly Lutheran.  Luther’s innovation, however, is not limited to the political and 

ecclesial spheres.  Some of Luther’s most innovative contributions to the tradition of equity is 

tied to the importation of Aristotelian distinctions to the realm of personal morality, that is, to the 

application of the concept of epieikeia to the realm of special relations.  

This chapter explores Martin Luther’s contributions to the tradition of equity and explains 

how his innovative Protestant rendition of equity, while helpful for rationalizing legal and moral 

bases for reform, also introduced significant moral and political problems for the evangelical 

reform movement.  While not ineffectual in diagnosing the problems of Catholic legalism, 

Luther’s Protestant rendition of equity would prove problematic on many fronts.  In particular, 

Luther’s narrow focus on virtue-equity (equity qua practical virtue), or more to the point, his 

neglect of the conceptual framework that bound equity to the principles of natural law (equity 

qua modality of natural justice) tended to enhance equity’s deregulatory capabilities and 

demanded critical review by his spiritual and intellectual heirs. My working hypothesis is that 
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Luther’s doctrine of equity helps us to understand why the concept of equity was so highly 

esteemed and also the focus of so much debate and controversy in early Reformation discourse.  

 4.2 Biblical warrant for Aristotelian epieikeia: When Luther affirms epieikeia as a 

“necessary virtue” for human community he basically understands it to be a Biblical concept, 

warranted by New Testament passages that affirm epieikeia as an indispensible character trait for 

mature Christian living.  But while Luther describes epieikeia as a Biblically grounded concept, 

close scrutiny of his writings reveals a concept which is, in fact, an amalgamation of Greek 

philosophical and scriptural elements.  Luther’s rendition of the concept is an elaborate and 

thoroughly biblicized model of Christian equity, which simultaneously preserves important 

Aristotelian insights and introduces new innovations to the tradition of equity.   

The Greek word epieikeia appears in several key New Testament passages.  The noun 

epieikeia occurs twice in the New Testament, first in Acts 24:4, where the prosecutor Tertullus 

appeals to the Roman governor’s epieikeia as he brings his case against the Apostle Paul, and 

more importantly, in 2 Corinthians 10:1, where Paul appeals to the “meekness and gentleness 

(epieikeia) of Christ” in his letter to the Corinthian church, which apparently had been plagued 

by controversies and disputes.
272

  The adjectival form, epieikes, appears more frequently, usually 

designating a characteristic of mature Christian living.  In Philippians 4:5, for example, Paul 

admonishes his readers to let their “gentleness (epieikes) be known to everyone,” reminding 

them that the “Lord is near.”  In 1 Timothy 3:2-3, Paul writes that those who aspire to be bishops 

in the church should be, among other things, “not violent but gentle (epieikes), not quarrelsome.”  
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In Titus 3:1-2, Paul admonishes Christians to be “subject to rulers and authorities” and “to avoid 

quarreling, to be gentle (epieikes).”
273

  In James 3:17 the writer suggests that “wisdom that 

comes from above is first pure, then peaceable, gentle (epieikes), willing to yield, full of mercy 

and good fruit, without a trace of partiality or hypocrisy. And a harvest of righteousness is sown 

in peace for those who make peace.” In Peter 2:18, slaves are admonished to “accept the 

authority of your masters with all deference, not only those who are kind and gentle (epieikes) 

but also those who are harsh.  For it is a credit to you, if being aware of God, you endure pain 

while suffering unjustly.”
274

   

If there is a pattern in these passages it is the opposition of epieikeia to quarreling, 

conflict, and severity in ruling, which correlates to a willingness to yield one’s strict right (for an 

overriding moral reason), the disposition to avoid disputes, and an openness toward mercifulness 

for the sake of preserving the peaceable bonds of community. However, there is, as Mark Fortier 

notes, “no tradition of translating these passages into Latin or vernacular versions using words 

such as equity or equitable.”
 275

  To the contrary, the Vulgate typically translates the Greek 

epieikeia as either gentleness (mansuetudo) or moderation (moderatio).  Modern English 

translations also tend to follow Latin precedents, employing “gentle” or “gentleness”—not 

“equity” or “equitable”—to capture the original meaning of the Greek word.  
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Luther does not fail to take notice of New Testament deployments of what he generally 

understands to be a technical (Aristotelian) concept.  And although he expresses dissatisfaction 

over Latin and vernacular renditions of Greek epieikeia into gentleness (mansuetudo), 

moderation (moderatio), and at time even equity (aequitas), Luther, whenever a passage lends 

itself,  takes great care to preserve the conceptual link between Aristotelian and Biblical 

epieikeia.  He not only seems to have understood the former as clarifying and deepening the 

latter, he also offers occasional remarks which suggest that Paul, who selects “his words with 

precision and care,”
276

 may have intended to convey the technical Aristotelian meaning all along.  

For example, reflecting on Paul’s admonishment in Titus 3 to “avoid quarreling” and “to be 

gentle (epieikeia),” Luther writes:  

[In order to] to avoid quarreling…they should be epieikeia. This important word occurs 

frequently in Greek. Erasmus says that it refers to gentleness (mansuetudo) or equity 

(aequitas). In their own language and according to their own usage lawyers define it as 

equity (aequitas).  But this is not enough in other fields.
277

 

 

The remark that traditional translations are “not enough” then leads directly into a discussion of 

the fifth book of Aristotle’s Nicomachean Ethics, presumably where the root (and perhaps the 

original meaning) of the Greek concept of epieikeia can be recovered.       

Aristotle says in the fifth book of his Ethics that when a legislator sets down a law, he 

makes a distinction: The law is impossible, because moral questions concern themselves 

with the person. Therefore the law can deal only with the general situation.  The head of 

the household decides that his family should get up at the third hour. This is a general 

law. But a special case arises if someone in his family has a headache and cannot do this. 

If he is foolish, he pushes his way through and does not observe epieikeia. He does not 

soften the rigor of the law. This is what is meant by equity (aequitas) in moral laws. 

 

It is true that the reformer’s corpus is riddled with dismissive rants against the Greek 

philosopher. In his 1520 treatise To the Christian Nobility of the German Nation, for example, 
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Luther confesses that it “grieves” him “that this damned, conceited, rascally heathen has deluded 

and made fools of so many of the best Christians,” and asserts that Aristotle’s Nicomachean 

Ethics “flatly opposes divine grace and all Christian virtues.”
278

  But Luther also qualifies his 

remarks on other occasions, suggesting in one instance that he would “gladly grant the retention 

of Aristotle’s books,”
279

 provided they were read without scholastic notes and commentaries.   

When we focus on Luther’s translation and exegesis of epieikeia, such qualifications 

seem necessary to (or at least consistent with) the principle of sola scriptura, since this 

hermeneutical principle does not rule out the possibility that the authors of the New Testament 

may have relied on pre-existing philosophical and linguistic traditions to communicate a specific 

idea.  It is true that Luther painstakingly guarded against translation and exegesis that relied too 

heavily on the authority of the Roman church, which, in his mind, tended too slavishly to adhere 

to Aristotelian metaphysical schemes.  But this did not mean that the dictum “Scripture by itself 

is its own interpreter” (sacra scriptura sui ipsius intepres) was intended to rule out pre-scriptural 

(i.e., Aristotelian) traditions which may have directly or indirectly informed the writing of the 

New Testament.   

What is clear is that for Luther the recovery of the deeper, spiritual meaning of epieikeia 

requires consideration of Aristotelian distinctions—distinctions which are not always conveyed 

by Latin and vernacular renditions into gentleness, moderation, or even equity.
280

  Luther does 

not offer a detailed explanation of how the New Testament authors may have—directly or 
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indirectly—been influenced by the Aristotelian tradition of equity; it is something he simply 

assumes.  It is also worth noting that Luther’s clear preference in his commentaries is to leave the 

Greek term untranslated, and thereby, creating exegetical opportunities to enrich the Protestant 

imagination through consideration of Aristotle’s philosophical definitions.   

In short, while Luther fundamentally understood epieikeia to be a Biblical concept, close 

scrutiny of his writings reveals a concept which is in fact an amalgamation of scriptural and 

Greek philosophical elements, framed along the lines of Luther’s distinctive theological accents 

and insights.  Although it is unclear why Luther thinks so, it is important to see that he believed 

the philosopher’s distinctions to be indispensible for right understanding of Biblical epieikeia.  

4.3 Epieikeia as a practical virtue engendered by experience: Following the fifth book 

of the Nicomachean Ethics, Luther defines epieikeia primarily, if not exclusively, as a practical 

virtue, a virtue closely linked to prudence and forged from a lifetime of “practical experience that 

engenders wisdom.”
281

 By examining what sort of life experience “engenders” epieikeia we can 

make some progress in understanding why Luther affirms it as a “virtue (to be) praised most of 

all” and “the treasure which the Lord entrusts.”
282

    

  To that end, it is helpful to consider what Luther thinks this virtue opposes.  The 

examples of the inexperienced doctor who needs a new cemetery, the newly appointed jurist who 

starts wars, and the young theologian who fills hell with souls, all point to the historical 

inevitably of a mindset unable (or unwilling) to accommodate rules to the narrative complexities 

of human life. Such a mindset is inclined to neglect situational complexities and the teleological 
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intent of laws, which Luther normatively defines in terms of the requisites of community that 

preserve the bonds of peace and love.  Luther, with what I take to be a deep psychological 

insight, points out that those who lack a certain sort of practical experience are more easily 

tempted to judge situations (and persons) with harshness, severity, and with exceptionless clarity, 

because they are, among other things, less attuned to the gap between the measure of the law and 

the incommensurability of human experiences.  In other words, lacking a certain type of practical 

experience, they are less sensitized to narrative complexities of mortal life and less attuned to the 

wisdom that we “cannot find any law which would be so precise as to include all cases and 

circumstances.”
283

  To remedy severity and legalism, Luther draws our attention to the 

Aristotelian doctrine of epieikeia. “So it is that Aristotle teaches about epieikeia in the fifth book 

of his Ethics. It is the height of injustice according to the dictum of the Roman sage, Scipio, 

Summum ius summa iniuria. Too strict a law is simply injustice from a distance.”
284

  “Because 

these men,” the experienced doctor, newly appointed jurist, and the young theologian, “lack the 

practical experience that engenders wisdom, they do everything in accordance with their own 

canons and rules. This is why they get into difficulties and make mistakes to the great detriment 

of people and affairs.”
 285

    

According to Luther, the “religion of the monks” epitomizes the folly of severity.         

Let me add another example. The Carthusians have a law that they should not eat meat 

throughout their entire life. Now if one of them became sick, and his physical condition 

(as the physicians call it) or his habit of life could not endure the endless eating of fish, 

and therefore his life were in danger, the monks still insist on this law, without any 

moderation or dispensation. And even if they could save this wretched fellow’s life with 

one morsel of meat, they would not do it. This is indeed stressing the law without 
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dispensation and forgetting that the purpose of the laws is love. Therefore Gerson and 

others have correctly disapproved of this severity. 

 And this is the fault of all the monasteries: even though human bodies are 

different by nature, they are forced to observe the same law with regard to food and other 

things, without any consideration either for the state of health or for the person. 

 As a young man I saw many Carthusians at Erfurt who were excessively pale and 

walked with a cane, although according to their years they should still have been 

vigorous. Surprised at this misfortune, I would inquire where they had contacted this 

trouble. They answered: “From vigils.” I asked: “But why don’t you sleep?” They used 

the answer: “It is not allowed.”  

 The religion of the monks is one that knows no mildness and no moderation. 

Therefore it is most unfair and most unjust; for it gives no consideration to the purpose of 

the law and has no regard for love; but, as Paul says in Col. 2:23, it does not “spare the 

body.” Hence it is true what Terence says, that extreme justice is extreme injustice. God 

does not want bodies to be killed; He wants them spared; indeed, He wants them to be 

nourished and fostered, in order that they may be fit for their calling and for the duties 

they owe the neighbor. 

Foolish lawgivers and reprehensible conformists, who do not recognize the use of 

purpose of law!  Medicine must serve to protect, aid, and restore health. It has its canons 

and rules, but they are not to be stressed too rigidly! There must be consideration of the 

body; if it is somewhat weak, the potency of the medicines must be moderated. Otherwise 

it is not a medicine, but poison for the body. On the other hand, stronger bodies need 

more powerful drugs.
286

  

 

According to Luther’s evaluation, the Carthusian insistence on the strictest observance of rules 

hints at a twofold neglect—on the one hand, the neglect of human frailties and situational 

complexities in individual lives, and, on the other, the accompanying neglect of love as the 

purpose of the law.  Despite individual variation and capabilities in health, the Carthusians 

seemed to have slavishly clung to a law (and a human-made law at that!) that no monk should eat 

meat throughout his entire life, even if the eating one morsel of meat could have restored an 

ailing monk’s health.  The religion of the Carthusians monks is, therefore, said to have known 

“no mildness and moderation,” generating the “most unfair and most unjust” application of its 
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canons and rules.
287

  Furthermore, the first kind of neglect is, in some significant sense, 

intrinsically tied to the second kind of neglect.  “The purpose of all earthly laws is peace, 

harmony, and quiet, or, as we theologians express it, love. Whoever does not direct the laws to 

this end, or understands them in a different manner, is greatly in error.”
288

 I interpret Luther here 

to be saying that when we forget love as the telos of all laws we are more easily tempted to 

neglect particulars, as the Carthusian example shows.  Neglecting to sympathetically identify 

with the particular frailties and weaknesses of their fellow brethren, the religion of the monks 

had regard only for “utmost justice and letter of the law,” and subsequently nurtured a rigid 

mindset bent on merciless abandonment of their weak brethren who could not conform to the 

rigors of their canons and laws.
289

   

However, it is not clear from this passage what specific sort of practical experience 

engenders the inclination toward mildness and moderation.  Like Aristotle, Luther also wants to 

link particularized situation judgment to the mitigation of the law.  In our treatment of Aristotle 

we noted that it was not obvious why (and how) the perception of the particular was tied to 

mercy.  Although the description of the two constitutive elements—perceptions of gaps arising 

out of the law’s limits and particularized situational judgment about salient features in a case—

identified the conditions in which equitable judgment might be fitting, Aristotle still needed to 

provide moral reasons to act in one way or another (i.e., an account of a sufficient value or good 

toward which our actions might aim).  We also noted that to address this concern Aristotle in 

Book VI of the Nicomachean Ethics incorporated a third constitutive element to equitable 

judgment, namely sympathetic identification with and understanding of other persons.  An 
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equitable person was then said to tie the recognition of defects and limits in the law and 

particularized situation judgment together with a personal concern derived from a certain kind of 

sharing knowing (i.e., suggnome or “knowing with”).  The concept of suggnome played a crucial 

role in explaining how the inner movements of epieikeia—the ability to identify affectively, 

imaginatively, and deliberatively with the well-being of the other—engendered a moral agent to 

commit to another’s well-being as, in some significant sense, connected to his own.   

 Luther builds on these insights but critically reworks Aristotle’s definition of epieikeia, 

especially the concept of suggnome, to better conform to the Christian priority of love, as 

depicted in scriptural formulations of the Love Commandments and the Golden Rule. More 

precisely, Luther identifies how a certain kind of practical experience can (and ought) to inform 

how we identify with and sympathetically understand the frailties, situational complexities, and, 

most crucially, the sins of others.  In the process of reworking the concept of epieikeia, the 

Wittenberg reformer maps out new innovations for the reception of the tradition of equity in the 

sixteenth century and to Protestant moral theology. Luther’s reworking of suggnome clarifies 

why epieikeia is so closely linked to the ideas of leniency, forgiveness, and mercy in the 

grammar of Protestant theology.
290

 The basic logic of the connection is essentially Aristotelian: 

we are less inclined to adhere to the demands of strict legal justice—that is, we are less inclined 

to play the role of an unyielding judge—when we are able to identify affectively and 

imaginatively with the frailty and situational complexities of our fellow human beings.  But as 

we shall see, Luther, while affirming the traditional link between epieikeia and leniency (in 
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institutional practices of church and state), introduces significant innovations to the Aristotelian  

concept of epieikeia to make it more meaningful for Christian moral theology.     

4.3.1 Epieikeia, asymmetry, and the willingness to forgo one’s right for the communal 

good: One of Luther’s more sustained discussions about epieikeia is found in his Lectures on 

Genesis. The Biblical narrative framing the discussion is the account of Abram relinquishing his 

strict right in order to preserve the familial bond between himself and his nephew Lot.  Genesis 

chapters 13 and 14 describes a situation where there was constant arguments and strife between 

the herdsman of Abram and Lot, leading Abram to say to Lot, “Let there be no strife between 

you and me, and between your herders and my herders; for we are kindred. Is not the whole land 

before you? Separate yourself from me. If you take the left hand, then I will go to the right; or if 

you take the right hand, then I will go to the left.”
291

 Luther interprets Abram as sending his 

nephew away in order to preserve love between them.  “Physically they were separated, but in 

spirit they were most closely united; this was something greater and more delightful for him than 

all his wealth.”
292

  Luther explains:    

What could Abram have said that was more proper and more conducive to peace? He 

puts himself on the same level with Lot and says: “Behold, we are kinsmen.” Next he 

even lowers himself beneath Lot by letting him have the choice of where he would most 

like to go. Thus the uncle yields to the nephew, the older to the younger, the prophet and 

priest of God to the pupil—and all this to keep their love from being destroyed and to 

avoid giving occasion of strife. 

This account is worthy of our careful attention, for it teaches how all laws and 

rights are to be dealt with. The purpose of the all earthly laws is peace, harmony, and 

quiet, or, as we theologians express it, love. Whoever does not direct the laws to this end, 

or understands them in a different manner, is greatly in error. Thus we see that today the 

misuse of the laws is very great. 

Because the whole world is engrossed in ambition and is profoundly wise, there is 

no place for love; jealousies, dissensions, and wars abound everywhere. Even though you 

do what Abram did for Lot and yield your right, yet peace cannot be maintained, not even 
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if you should bear wrongs and disregard them. So corrupt and wicked is the world!  It 

does not deserve this sacred teaching.  

Nevertheless, the pious must be taught and admonished diligently. After they 

have come to know God and have begun to believe, they must also learn how to conduct 

themselves toward their brethren, so that, following the example of Abram, they may 

yield their right. For the purpose of all laws is love and peace. To this end all rights and 

all laws, of whatever kind they are, must be directed, although, of course, human laws are 

not to be put on the par with the laws of God in every respect…But since the purpose of 

earthly laws is love, they must be invoked in such a manner that no offense is committed 

against love and, as Abram says in this passage, that there be no strife. Abram remains 

Lot’s most affectionate uncle; and Lot, in turn, remains Abram’s very dear nephew. But 

where the public peace is in danger, let love be the queen and teacher who moderates the 

laws and modifies them with a view toward lessening their severity… 

Therefore you must learn that peace and love are the moderators and 

administrator of all virtues and laws, as Aristotle beautifully says about epieikeia in the 

fifth book of his Ethics.
293

   

 

The thing to be noted in this passage is that Luther characterizes the virtue of epieikeia as 

fundamental to love and in terms of Abram’s willingness to yield his strict right under the law in 

order to preserve the moral bond between himself and his nephew.  Luther also speculates that 

had Abram consulted “some young jurist or superstitious theologian,” he would probably have 

been urged “not to yield but to insist on his right.”
294

  They would have offered what he 

sarcastically describes as “fair-seeming”
295

 counsel, reminding Abram of God’s promise 

concerning the land, which was his to be held and safeguarded.  But because such an argument 

would not have preserved “peace and harmony” between Abram and Lot, Luther insists, “ it 

must be rejected and must be considered most inequitable, however much it may appear to have 

been drawn from what is really the law.”
296

  Abram was entitled under the law to claim all the 

land for himself, but he was wise enough to see that yielding his right was a means to “keep their 
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love from being destroyed and to avoid giving occasion of strife.”
297

  In this sense, he is said to 

embody the wisdom of epieikeia, which regulates the applications of laws by considering their 

ability to foster mutual peace and love in particular cases.   

 Several sentences down, Luther presents us with a most intriguing distinction.  In the 

course of assailing the Carthusians (once again!) the reformer distinguishes between the 

maintenance of “geometric proportion” and the maintenance of an “arithmetic proportion” with 

respect to the law.  Referring to their legalism, Luther criticizes the “silly Carthusians” for their 

preoccupation with “arithmetic proportion,” in contrast to the “wise” Augustine, who, keeping to 

a “geometric proportion,” taught “that not everyone is to be clothed, fed, and ruled in the same 

way, because not everyone is in the same state of health.”
 298

   He adds, “He (Augustine) did not 

establish monasticism as it is today, but as a kind of learned society of men who contributed 

from their inheritances into a common treasury and studied together. Among this group he did 

not maintain the arithmetic proportion, which is the most accurate and divides things equally, 

but the geometric, which distributes in keeping with the circumstances.”
299

   

The distinction between arithmetic and geometric proportions opens up Luther’s doctrine 

of epieikeia for review by contemporary philosophers who define Aristotelian equity in terms of 

asymmetrical applications of the law and justice.  At the very least, in favoring “geometric” over 

and against “arithmetic” applications of law, Luther hints at the inadequacy of deriving merely 

equal-regarding principles from Christian (agapic) love.  In fact, close scrutiny of Luther’s 

commentary on epieikeia suggests more nuanced ways of relating the meta-value of love to 
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historical particularity, ways that move moral considerations beyond abstracted equal-regarding 

principles to an attentiveness to particulars which remains open to asymmetrical applications of 

such norms.  Thus, while Luther wants to derive justice claims from love, his appeals to 

epieikeia and particularity, also envisions love as supplementing and at times suspending and 

rectifying symmetrical, equal-regarding claims of justice, especially when love recognizes in 

some concrete cases the perils of rigid application of laws only in terms of arithmetic 

proportions.
300

   Luther, in other words, seems to envision love as a meta-value that does more 

than generate derivative equal-regarding principles; love moves in the direction of derivative 

principles but love, through the nurturing of the virtue of epieikeia, also significantly keeps the 

application of these principles in check when it undermines peace and harms weak members of a 

community.
301

   

We are beginning to see yet another important innovation in Luther’s Protestant rendition 

of equity.  While he never ceases to portray epieikeia as a special virtue for rulers and judges, in 

the course of weaving together the Aristotelian concept with Scriptural references the reformer 

broadens the application of the concept, coming to define epieikeia as a fundamental virtue for 
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ordinary morality.  As Luther understood it, the significance of epieikeia is not limited to the 

fields of jurisprudence and governance; it is to inform all aspects of human life, since, no sphere 

of human life is free from the temptations of severity, immoderation, and legalism. The function 

of epieikeia is, in a sense, to ensure that the dialectical balance between law and gospel—

between law and love—is properly upheld, such that the former serves the latter instead of 

eclipsing it.  In this sense, Luther employs the concept of epieikeia as a corrective device to 

counter exclusive or over-reliant appeals to the bare law (apart from the foundation, spirit, and 

intent of love). 

4.3.2 The heart of epieikeia and normative Christian response to sin and human 

frailty: Once again, we return to the question, what sort of practical experience might move us to 

respond to human frailty and sin, as situations demand, more with geometric proportion (than 

with arithmetic proportion), more with moderation and mildness (than with severity), and more 

with sympathetic identification and understanding (than with condemnatory judgment)?  

The answer lies in Luther’s account of how we encounter, relate and respond to sin in the 

various spheres of human community.  Sin ruptures not only humanity’s relationship to the 

divine, but the multitude of sins taints all aspects of human community.  In the course of life, “it 

is inevitable that there will be many tribulations,”
302

 such that whoever “wants to live in 

community” must endure “dangers, damages, disadvantages, and the whole range of fortune, 

whatever it may bring.”
303

  Such is “the way of this mortal life,” that “everyone has to expect 

dangers” living in community.
304

 To dwell in human community, therefore, is to be confronted 
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with the practical challenge of how to respond to the persistence of quarrels, mutual malice and 

anger, factionalism and even litigation between members of a community.  The simple answer is 

to nurture the capacities for forgiveness, mercy, and leniency, but behind Luther’s appeals to 

epieikeia rests a more psychologically honed insight about what sort of inward transformations 

must first take place for us to become dispositionally open if arguments, rivalries, and hostilities 

are to be sublimated by a (sometimes unilateral) commitment toward forgiveness and mercy. 

Luther often appeals to epieikeia to delineate the necessary imaginative, affective, and volitional 

steps which accompany the practices for forgiveness, mercy, and leniency. To be sure, the habits 

of epieikeia often lead to the practices of forgiveness, mercy, and leniency, but, for Luther, the 

concept of epieikeia is not to be reduced to them.  In fact, if we move too quickly in our 

identification of epieikeia to these related practices, we risk overlooking the deeper layer of 

psychological and analytic insights which the focus on epieikeia brings out.     

In his great Lecture on Galatians, Luther makes it clear that epieikeia, when properly 

understood, is conceptually linked to loving forgiveness and mercy.  Luther explains:   

[T]he apostle (Paul) has established this as a rule for the saints: that they should be 

servants of one another through love, that they should bear one another’s weaknesses and 

burdens (Galatians 6:2), and that they should forgive on another’s trespasses (Matthew 

6:12-15). Without such epieikeia it is impossible for peace and concord to exist among 

Christians. It is unavoidable that you are offended frequently and that you offend in turn. 

You see much in me that offends you; and I, in turn, see much in you that I do not like. If 

one does not yield to the other through love on matters like this, there will be no end to 

argument, discord, rivalry, and hostility. Therefore Paul wants us to walk by the Spirit, so 

that we do not gratify the desires of the flesh. It is as though he were saying: ‘Even 

though you are aroused to anger or envy against an offending brother or against someone 

who does something unkind to you, still resist these feelings through the Spirit. Bear with 

his weakness, and love him, in accordance with the command: You shall love your 

neighbor as yourself. For your brother does not stop being your neighbor simply because 

he lapses or because he offends you, but that this is the very time he needs your love for 

him the most.
305
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Luther says, in all stations of life “God demands epieikeia”
306

 so that peace and concord can 

exist.  This passage suggests, first, that our commitment to epieikeia, while rooted in fidelity to 

divine command, should also be derived from consequentialist considerations, especially 

considerations about how cycles of conflict and violence may be brought to an end. We are, in 

other words, to nurture the virtue of epieikeia—and to be dispositional open to yielding our right 

for the sake of protecting communal bonds, to be servants of one another through love, bearing 

with the weaknesses and sins of others—because we realize that if we cling too severely to our 

own right and the law, it will be “impossible for peace and concord to exist.”
307

 Stated in the 

reverse, if peace and concord are preserved, a certain asymmetric (or geometric) proportion with 

respect to the law has to be preserved, otherwise “there will be no end to argument, discord, 

rivalry, and hostility.”
308

   Luther is here not merely arguing that it is impossible for peace and 

concord to exist unless some members of a community practice forgiveness and mercy; instead, 

he is making the additional argument that practices of forgiveness and mercy critically depend on 

the cultivation of the virtue of epieikeia. This is a subtle but important point.  

 Secondly, commitment to the virtue of epieikeia should arise out of a certain 

(transformed) attitude toward the self.  To borrow the language of Martha Nussbaum, severity 

and legalism are rooted in a “we/them mentality” in which the offended prop themselves up 

“against offenders, looking at their actions as if from a lofty height and preparing to find 
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satisfaction in their pain.”
309

 In contrast, someone who is gentle, moderate, forgiving and 

merciful, is inclined to identify with and sympathetically understand others.  

In this vein, Luther lays out what I consider to be one of the central components of his 

doctrine of epieikeia in a beautiful commentary on Titus 3:3-4.  The Bible text begins with the 

words: “For we ourselves were once foolish…”  

“For we ourselves were.”  Here he sets some vices over against the virtues so that on the 

basis of these you might understand what he (Paul) means by epieikeia and courtesy. We 

should, he says, bear the malicious acts of others.  Why? Look behind you. If you see 

how your envy is tolerated and how those who are compelled to put up with your envy 

behave, you should act the same way toward that of others.   

 “Once,” before Christ. “Foolish.” You will find such men in government. Do not 

be offended. Have epieikeia, and think to yourself: “That prince is crazy. I remember the 

time when I was too.” In the public realm or in the household you will see some who do 

not willingly obey the government or their parents or masters. Then you will become 

angry, time was when you did not obey willingly either and did not know that the 

government is a divine ordinance. If you were to find such people now, you must bear 

with them. Take out the record book, and you find that you, too, have been disobedient to 

parents as well as to magistrates.
310

   

 

Beyond the emphasis on the unavoidability of sin and the priority on epieikeia as a preserver of 

peace, Luther teaches us that forgiveness, mercy, and tolerance requires, and arises out of, a 

transformed attitude toward the self—an attitude which resists standing off in lofty “we/them” 

condemnation and instead begins to sympathetically identify with and compassionately relate to 

the offender.  In communal life offenses which “insult people are unavoidable.”
311

  He adds, 

“Someone suffers an insult or commits one. Such things cannot all be prevented and restrained 
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even if there were a government official on every corner.  Since therefore Satan does not stop his 

insults, etc., do not try to repress these by force or check the vigor of the law…There will be 

peace only if you are epieikeia and courteous, if you do not take things personally, if you do not 

become exercised even when something bad happens to you, if anger does not bite you.”
312

   

But how are we to be epieikeia and not take offenses personally?  How can we avoid 

pining away with anger, envy and evil thoughts?  Luther’s counsel is this:  “Take out the record 

book” and “you find that you, too,” are capable of the failings you are tempted to reprove.
 313

  

Instead of nurturing a vengeful sense of retributive justice, the encounter with another’s offense 

is to be seen as invitation for self-examination. It is a reminder to take out the record book and to 

rediscover how our own lives have been (and continue to be) crafted by the epieikeia of others.  

“Nothing so demonstrates the spiritual man,” Luther says, “as his treatment of someone else’s 

sin, when he plans to set him free rather than how to deride him, and how to help him rather than 

how to revile him. On the other hand, you will demonstrate as carnal the man who deals with 

someone else’s sin only in order to judge and censure, as the Pharisee insulted the tax collector 

but had no pity on him.”
314

  To drive home the point, Luther appeals to the wisdom of the 

Church Fathers:    

St. Gregory makes the excellent statement: “Whenever we look at sinners, we must first 

of all bewail ourselves in them, because we either have fallen or can fall into similar 

sins.” “For there is not a sin a man does,” says Augustine, “that another man could not do 

too, if God should forsake him.”  Nor do I disdain the little verse that someone made up 

for himself as a reminder of this fact: “We are, have been, or can be what this man is.
315
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The “carnal man” is said to be one who neglects to see others through the prism of his own 

frailty and sin, and this neglect leads him to be unduly severe, to respond “only in order to judge 

and censure.”
316

   By contrast the “spiritual man” is said to be one who responds to someone 

else’s sin by seeking out ways to “to set him free” and “to help him” rather than revile him, 

because he sees that he too is, has been, or can be what this other person has become.
317

  Luther, 

thus, counsels us to, “Bear with his weakness, and love him, in accordance with the command: 

‘You shall love your neighbor as yourself.’ For your brother does not stop being your neighbor 

simply because he lapses or because he offends you, but that is the very time when he needs your 

love for him the most.”
318

 The suggestion here is that carnality—which Luther characterizes as 

severe and immoderate judgment—springs from an inability (or unwillingness) to relate to 

someone else’s sin as one’s own.  This is because when we are unable to understand that “we 

are, have been, or can be” what this other offending person has become, our spirit is infused with 

a we/them mentality, a carnality easily drifts into judgmental condemnation; we prompt 

ourselves up against the offending “other,” ignoring that we too “either have fallen or can fall 

into similar sins.”
319

  Moreover, our inability to sympathetically understand and identify with a 

brother or sister who has fallen into sin reflects a deeper psychological and spiritual reality—

namely, that we may have lost sight of our own need for forgiveness and mercy.     

Thirdly, for Luther, our commitment to epieikeia should not only arise out of the 

recognition of our need for forgiveness and mercy from fellow human beings, but also from our 

need for divine forgiveness and mercy.  According to Luther, when we ourselves drift into 
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severity and immoderation, we will do well to ask ourselves: “What if God wanted to deal with 

us according to the strict interpretation of the law?”
320

 If our conscience wrestles with this 

question honestly enough, we will be better equipped to see the divine epieikeia that undergirds 

our own lives.  Those who fail to view fellow human beings through the lens of epieikeia can, 

therefore, be said to be suffering from a double ingratitude—an ingratitude toward those human 

persons through whom we have come to experience divine epieikeia. And in this ingratitude we 

find ourselves clinging mercilessly to arithmetic, symmetrical proportions, judging all cases with 

exceptionless clarity which is unbecoming of a forgiven heart.    

 What Luther is doing here is critically reworking Aristotle’s definition of epieikeia, 

especially the concept of suggnome, to better conform to Christian insights about the manifold 

ways love covers up sins in human life.  More precisely, Luther identifies how the recognition of 

our own need for forgiveness and mercy engenders our ability to identify and sympathetically 

understand the frailties, situational complexities, and most crucially, the sins of others.  The basic 

logic of Luther’s Protestant rendition of epieikeia is that we become less inclined to demand 

strict application of laws the more we are able to identify with the sins of others—more able to 

sympathetically understand another’s sin as our own.  

 Your ability to love your neighbor rests on your ability to love the neighbor as yourself, 

and if this love is truly animated by the spirit of epieikeia, your neighbor’s sin will inevitably be 

seen through the prism of your own sin.  Moreover, you are to do unto your neighbor who has 
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fallen into sin what God and those human persons with whom you share the bonds of community 

have already done to you.  With the heart of epieikeia you come to imaginatively grasp your 

neighbor’s sin as potentially your own, your neighbor as yourself.   When you are provoked into 

anger, resentment, and vengeful thoughts arise because of your neighbor’s sin, you are to “take 

out the record book” and “find that you, too, have been” so.
”321

  The ability to see that we too 

are, have been, or can be what this other person has become is the wisdom forged from a lifetime 

of practical experience that engenders wisdom.    

When we consider Luther’s doctrine of epieikeia in light of the Love Commandments, we 

see a definition of self-love that has epistemic significance.  The focus on epieikeia helps to 

illustrate the particular ways in which proper self-regard (i.e., proper self-understanding about 

our own sinfulness) serves as an epistemological lens for evaluating the neighbor, who shares 

what is common to all persons.  The moral focus of epieikeia is on what is common to all 

persons, however, essential humanity is defined not in terms of abstracted categories but in the 

inescapably concrete lived realities of a shared sinful nature.  To put it another way, what makes 

us deserving of equal-regard is not just that we share the imago Dei or a metaphysically 

grounded essence qua humanity, but that this essence is so corrupted that we find ourselves in 

equal and constant need of forgiveness and mercy.   It is unfortunate that so many contemporary 

Lutheran theologians, ignoring Luther’s teachings on epieikeia, portray the significance of moral 

vision primarily in terms of the distinction between preferential or temporal distinction and 

common humanity.  I suggest that careful attention to Luther’s treatment of epieikeia reveals that 

what love covers up (through “closed eyes”) is not primarily temporal distinctions or accidental 
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qualities but the concreteness of sins.
322

 In such a context, the neighbor is not merely seen as 

potentially every person (in the abstract) but as another self, whose life histories are as equally 

defined by frailty and sin.  If Lutherans read into Luther an emphasis on the equal-regarding 

nature of agape love, it should be understood in more explicit reference to the virtue of epieikeia 

and to the doctrine of sin.       

 Fourthly, if you are unable to imaginatively relate to another’s sins as, in some significant 

sense, your own, your “heart” will “necessarily (be) tempted by impatience and hatred.”
323

  

Given the multitude of sins, Luther argues that if we look to the failings of others with only a 

determination to fix penalty precisely proportionate to the nature of the wrongdoing, we will 

never cease to be retributive and to inflict punishment.  Luther accordingly defines “true justice” 

as having “compassion” while “false justice is indignant.”
324

  Noting and reacting to every sin 

that upsets us, an indignant person toils in “darkness” and “sadness,” because such a person 

approaches someone else’s sin only in order to judge and censure.
325

 Forgetting epieikeia, such a 

person “constantly finds something that he does not like and that he criticizes, because he is 
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filled with cares and anxieties.  He cannot eat his bread in happiness; he is always making 

accusations; he is always finding fault with his household.”
326

   

 On several occasions, Luther makes the distinction between judging and knowing (or 

understanding) sin. In his Large Catechism, for example, he writes, “You may indeed know it 

(sin), but you are not to judge it. I can indeed see and hear that my neighbor sins…(but) if I rush 

in, judging and passing sentence, I fall into a sin which is greater than this.”
327

  The Wittenberg 

reformer is not ruling out a place and time for judgment altogether, since this responsibility still 

resides in those appointed as judges and magistrates, but his advices for common persons is that 

we seek to first to understand sin, and when appropriate, to “change” ourselves and “adopt a 

different outlook” so that we don’t fall into greater sin.
328

     

Luther’s focus on epieikeia is intended to convey the importance of moral vision to the 

fulfillment of the Love Commandments; his explorations into the meaning of epieikeia clarify 

the aural and imaginative requirements of love.  As one of Luther’s most insightful readers 

develops this theme, our capacity to forgive and to be merciful “does not depend, then, merely 

upon what one sees, but what one sees depends upon how one sees; all observation is not just a 

receiving, a discovering, but also a bringing forth, and insofar as it is that, how the observer 

himself is constituted is indeed decisive.”
329

  

Many of Luther’s writings treat epieikeia as a virtue to which vision is crucial.  We now 

turn our attention to how this virtue shapes moral vision, especially with respect to our 
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neighbor’s sin.  Up to this point, our focus has been on Luther’s reinterpretation of Aristotle’s 

concept of suggnome in terms of the Love Commandments and the Golden Rule.  According to 

him, the ability to sympathetically identify with and understand human frailties is to be seen as 

functionally rooted in certain kind of practical experience, which, for lack of a better descriptor, 

may be described in terms of moral conversion.   

 4.4 Epieikeia and the Creative Use of Moral Imagination in Covering a Multitude of 

Sins: It may seem that Luther is merely providing obvious moral advice, that we need to 

resolutely overcome anger and resentment that are naturally directed toward people who have 

done us significant harm.  However, his reason for appealing to epieikeia would be missed if we 

only understood it as a simple appeal to forgiveness and mercy; as I understand it, to get to the 

reformer’s deeper psychological insights—and to why Luther was so reluctant to translate away 

epieikeia with these other related concepts—we need to consider how this particular virtue is tied 

to moral vision and imagination.  Once we’ve done this we can better appreciate the significance 

Luther attributes to epieikeia, which, for him, is best understood as a virtue inextricably tied to 

vision, which preconditions and accompanies the practices of forgiveness and mercy.     

 The most innovative feature of Luther’s theory of epieikeia is how he associates this 

virtue to moral vision.  Insofar as Christians must abide in this world,   

[I]t is necessary that certain things be decided upon; but when what is decided upon is 

carried out imperfectly, one must be courageous and sing: “So what!” I will not grieve 

myself to death, as new rulers sometimes do. One must dissemble a great deal, ignore and 

not see, which is a necessary virtue.  Whoever does not know how to dissemble does not 

know how to rule; he does not know how to live with people…this virtue is related to 

gentleness and kindness, yet these do not depend on our dissembling a great deal whether 

our brother had done us injury of one kind or another, so that I torture myself but put the 

best construction on it. Therefore this virtue is praised most of all and is the treasure 

which the Lord entrusts in consequence of epieikeia. A gentle person does not become 

angry. Then they are epieikeia, that is, (if) they dissemble a great deal...The whole book 

of Ecclesiastes teaches nothing but epieikeia. We should be willing to give counsel gladly 

and to help. This is dissembling, not only to bear with something but to put the best 
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construction on it as though I did not see it. It consists mainly in these objects which I 

suffer, as patience or epieikeia proceeds to deal with evil things which we see happening. 

Therefore it is a patience toward public evils as well as a patience and tolerance toward 

private evils. Therefore when those who have been placed under magistrates see many 

things in the public realm which offend us and which ought to be changed, you must, if 

you want to be a good example to the heathen, put up with them and let them go, even 

though they trouble and bother you. Yet there will always be many things that do not go 

as they should. Therefore this is a necessary virtue for those who want to live either in the 

midst of public affairs or among those who administer public affairs.
330

 

 

Although the virtue of epieikeia is “related to” gentleness, kindness, and patience (and matures 

into acts of forgiveness and mercy), what distinguishes it conceptually from these other qualities 

is that epieikeia typically entails the creative use of moral imagination.   These other concepts, 

Luther says, “do not depend” a great deal on our “dissembling,” our ability “to put the best 

(interpretative) construction on” the various manifestations of sin, nor do they involve a 

willingness to cover up sins through dissembling over injury of one kind or another.
331

   

Luther’s explorations into the meaning of epieikeia are, accordingly, often framed in 

terms of love’s willingness to hide or cover up a multitude of sins, which depict epieikeia as a 

moral virtue formed by habits of the imagination.  And as discussed above, these habits are 

informed by theological discernments about sin—about the permanence of sin in human 

community, the conviction about our own propensity for the very sins we are often tempted to 

condemn, and the correlative recognition of the need for divine and human forgiveness and 

mercy.  Such discernments, when sufficiently grasped, help to moderate carnal propensities 

toward severity and immoderate judgment and opens up the possibility for sympathetic 

understanding of and identification with the very people with whom we share a common 

humanity, especially when they injure or offend us in some significant sense.   
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Elaborating on the motif of “love covering up a multitude of sins,” Luther identifies 

“dissembling” as the most notable way epieikeia hides or covers up sin.
332

  As Luther 

understands it, people are said to be epieikeia if they are habituated to “dissemble a great 

deal.”
333

 And dissembling is not merely to bear with and to tolerate sin, but to willfully put “the 

best construction on it” such that we act “as though” we “did not see it.”
334

  Epieikeia, Luther 

says, “proceeds to deal with evil things which we see happening” and depends “on our 

dissembling a great deal whether our brother had done us injury of one kind or another, so that I 

torture myself but (instead) but the best construction on it.”
335

  Thus, the virtue of epieikeia is 

implanted in us through the habit of adopting a particular outlook on sin.    

This account of epieikeia marks another important shift in the tradition of equity, for it 

not only adds a layer of psychological analysis which was underdeveloped or lacking in Greek 

and Medieval theories of equity, but it also imports Biblical themes to clarify why equity is best 

understood in terms of the inward habits that accompany outward acts of forgiveness and mercy.  

Luther’s innovation is well transmitted in Kierkegaard’s Works of Love, especially in the chapter 

entitled “Love hides a multitude of sins,” which, when read from a source-critical point of view, 

can be read as a lengthy commentary on Luther’s doctrine of epieikeia.
336

  Kierkegaard writes:   

It is always the explanation that makes something what it now becomes. The fact or the 

facts are basic, but the explanation is the decisive factor. Every intent, every word, every 
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act, in short everything can be explained in many ways.  Just as it is untruthfully said that 

clothes make the man, so can one truthfully say that the explanation makes the object of 

the explanation what it becomes. With regard to another person’s words, acts, and modes 

of thought, there is no certainty that to accept does not actually mean to choose. 

Therefore, the view, the explanation, is a choice, just because a diversity of explanations 

is possible. But if it is a choice, it is always in my power, if I am one who loves, to 

choose the most lenient explanation.
337

 

 

The idea here is that how we respond to sin is a function of the particular outlook we have come 

to adopt. As Kierkegaard puts it, our response “does not depend, then, merely upon what one 

sees, but what one sees depends upon how one sees; all observation is not just a receiving, a 

discovering, but also a bringing forth, and insofar as it is that, how the observe himself is 

constituted is indeed decisive.”
338

 This means that how we see sin affects our capacity to pursue 

loving forgiveness and mercy.  This also means that our unwillingness to forgive and to be 

merciful is rooted in how we ourselves are constituted—our ability to live into the comforting 

message that love covers up our own sins just at the moment we encounter sin in others.   

For both Luther and Kierkegaard, the fact of sin is basic, but it is precisely our view of 

sin, the explanatory construction we put on the various manifestations of sin, that is the decisive 

factor. Taking his cue from 1 Peter 4:8—which feature the words “love covers a multitude of 

sins”—and Proverbs 10:12—which teaches that “Hatred stirs up strife, but love covers all 

offense”—Luther argues that if we are to forgive one another, we must first learn to cover and 

hide sin.  He asks, “Why do Solomon and St. Peter say that love covers sins?”
339

  In his 

commentary on 1 Peter 4:8, Luther’s answers that the kind of forgiveness and mercy we seek 
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from (and offer to) others ultimately reflects the kind of forgiveness and mercy we receive from 

God.     

Solomon says that he who hates another person is unceasingly eager for strife and 

quarreling. But where there is love, it covers sin and is glad to forgive. Where there is 

anger, you will find a rude person who refuses to be reconciled and remains full of anger 

and hatred. On the other hand, a person who is full of love cannot be angered, no matter 

how greatly he is offended. He covers everything and pretends not to see it, so that this 

covering is meant with reference to the neighbor, not with reference to God. Only faith 

shall cover your sin before God. But my love covers my neighbor’s sin, and just as God 

covers my sin with His love if I believe, so I must also cover my neighbor’s sin. 

Therefore the apostle (Peter) says that you should love one another in order that one 

person may be able to cover the other person’s sin. And love does not cover one, two, or 

three sins. No, it covers the multitude of sins. It cannot suffer and do too much; it covers 

everything.
340

           

 

We are to dissemble over other’s offenses because, as Luther understands it, God Himself 

“dissembles” and does not “deal with us according to the strict interpretation of the law.”
341

      

 Building on the Biblical motif of “love covering up a multitude of sins,” Luther presents 

the second way epieikeia covers up sin.  In his commentary on Ecclesiastes, a book which he 

describes as teaching “nothing but epieikeia,”
342

 Luther elaborates how someone who is 

epieikeia regularly exercises his will to turn away from vices in individual people and trains 

himself to admire their virtues.  He notes, with what I take to be remarkable psychological 
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insight, that we are prone to see others through the self-generated prisms of interpretation, such 

that someone imprisoned by darkness “constantly finds something that he does not like and that 

he criticizes” and he becomes “accustomed to hearing and seeing evil things,” “making  

accusations,” and “finding fault” everywhere he looks.
343

  Luther’s counterproposal is to think 

about their faults “in the right way”
344

 by fixing our gaze on their virtues so that we maintain a 

balance in vision.    

Now utterly ungrateful men, forgetting the blessings now present, notice only the bad 

things. Our inability to enjoy the sight of these great blessings is the just desert of such 

sheer ingratitude, as it is written (Is. 26:10): ‘The ungodly will not see the glory of God.’ 

But the godly both see the abundant gifts of God and are grateful for them. 

Moreover, this rule ought to be observed most diligently in private life as well: if 

a man banishes the blackness from his eyes, he will see a world full of God’s mercy. 

Thus we read in Ps. 107:43: “Who is wise and will heed these things and understand the 

mercies of the Lord?” So in everyday human converse you will discover that no man is so 

bad that he does not possess innumerably many endowments. 

The heart, therefore, should be trained to admire the virtues in individual people 

rather than be offended by their vices, if any.  If someone has vices, the same man has his 

virtues too—he must, for he cannot abuse all the capacities which he has received from 

nature!  This argument will certainly help to preserve peace of heart.  For if you direct 

your gaze only on the vices and the calamities which occur every day, the heart is 

necessarily tempted by impatience and hatred. Accordingly, since those evils and those 

troubles cannot be changed, change yourself and adopt a different outlook; keep your 

heart free and ignore the distresses at hand.  As that excellent saying, which we have 

often used in Ecclesiastes advises: “Let it go as it is going, since it wants to go as it is 

going.” But the present benefits and blessings are so numerous and so great that the godly 

man may easily forget the evils in comparison with them.
345

 

 

The gaze of epieikeia can be said to have a preferential option for the neighbor’s virtues.  “If 

someone has vices, the same man has his virtues too—he must for he cannot abuse all the 
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capacities which he has received from nature!”
346

  And this preferential option is not just for the 

neighbor’s sake.  Epieikeia is also self-referential in that it seeks to “preserve peace of heart” and 

to prevent retributive anger from taking over the human heart.
347

  In this sense, the virtue of 

epieikeia shapes not only how we see but also directs what we see.  “It is ever thus,” Luther says, 

“(that) vices move heart more vehemently.”
348

 Therefore, if we are “not (to be) crushed by the 

appearances of all those evils,” we need to appeal to divine aid, to the “strength which the Spirit 

of God supplies,” so that our eyes may be opened to the fact that if someone has vices, the same 

person has his or her virtues too.
 349

 According to Luther, no one can “abuse all the capabilities 

which he has received from nature!”
350

  If our eyes are set on seeking out vices in others, we 

surely won’t be disappointed.   To borrow Kierkegaard’s words, when we set out on a “discovery 
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(of) the multitude of sins” what we find is that our “discovery proves continually greater and 

greater.”
351

  

 The third way loving epieikeia covers up sins is by seeking out, when available, 

mitigating circumstances that enable us to excuse.  The first two ways portrayed epieikeia in 

terms of a willingness to dissemble over vices and in terms of an attentive focus on the 

neighbor’s remnant virtues.  However, when sins cannot be completely ignored, Luther 

encourages us to nurture the habit of willfully seeking out lenient or mitigating explanations of 

the neighbor’s actions.  The distinction he draws is between the spirit of the devil and spirit of 

God in the Holy Spirit.  The mind of hypocrites, who are inspired by the spirit of the devil, is 

such that they “exaggerate, enlarge, and expands the sins of their fellowmen” and “minimize, 

find fault with, and disapprove of their good works.”
 352

  The devil, Luther says, “not only 

accuses us and makes our evil conscience worse in the presence of God but also disparages what 

is good about us and vilifies our merits and faith of our conscience.”
353

  In contrast, those who 

are inspired by the Holy Spirit adopt a sympathetic outlook—a Christian suggnome, if you 

will—which seeks to restore the neighbor in the spirit of gentleness, and in imitating Him, who 

“excuses, extenuates, and completely covers our sins,” we are to strive to set the neighbor free by 

sensitizing ourselves to specific circumstances which may have constrained the neighbor’s 

choices.  “[T]hose who are spiritual, those who seek to imitate God in the presence of their 

fellowmen, seek ways to restore in a spirit of gentleness.”  I interpret this reference to “a spirit of 

gentleness” as a reference to the virtue of epieikeia—a gentleness that is willing to dissemble, be 
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attentive to the neighbor’s virtues, and, within in this line of argument, also be willing to be 

sensitive to specific circumstances which may have constrained individual choices.  The last of 

these is what Luther seems to have in mind when he admonishes us to imitate the Holy Spirit 

who “excuses, extenuates, and completely covers our sins.”
354

     

To illustrate this point, Luther turns to the example of Paul, who, in his letters to the 

Romans, expresses “modesty and restraint” by describing sins not as “heresies” or “crimes” but 

rather as “failings” and as human “weakness.”
355

 Focusing on Paul’s admonishment to the 

Romans that “we who are stronger ought to bear with the failings of the weak,” Luther suggests: 

He (Paul) speaks of “failings,” and the “weak,” whereas some arrogant and self-

righteousness or heresy-hunting person (quick as they are to condemn and burn their 

fellowmen) would have called it heresy, or crimes…for that is how they speak when they 

are talking about the greatest sins. Paul, however, calls those sins failings, whatever they 

may be; and the sinners he calls weak, because he speaks with the tongue of the 

Paraclete, not of the devil.
356

    

 

Paul’s outlook—his moral vision and imagination—is characterized by a distinctive modesty, 

leniency, and restraint with respect to sin. It privileges epieikeia—a gentle and particular 

perception of sin that resists categorical condemnations without consideration of how the failings 

and weaknesses of the person before us are, in some sense, shared by us.  The more our 

identification with our fellowman is informed by this particular “as yourself” spirit, the less 

arrogant and self-righteous we become; we become less quick to “condemn and burn” our 

fellowman in a spirit of hatred and spitefulness.   
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“But the hypocrites,” Luther suggests, “seize upon” sin “to practice their own 

spitefulness.”
357

 “To a brother who falls they give consideration only in order to accuse, to bite, 

and to persecute; and they are unable to act in any other way than Simon the Leper did toward 

Mary Magdalene (Matthew 26:6 ff.) and the Pharisee toward the tax collector (Luke 18:11-

12).”
358

  In contrast, the spiritual person wishes “from the heart what is good for the other 

person” and seeks “the other person’s advantage,” by sustaining and excusing the neighbor’s 

sin.
359

  But, if a person is to genuinely seek the neighbor’s good, he must develop an interest in 

the irreducibly unique storyline of the neighbor’s life, so that “everywhere love finds something 

to bear, something to do.”
360

 A spiritual person, in other words, must invest in looking for 

mitigating explanations, so that leniency might have some historical grounds to stand on.  In 

characterizing epieikeia also in terms of an attentiveness to mitigating explanations (or excuses), 

Luther clarifies diverse operations of the moral imagination.  Furthermore, he illustrates how the 

view, the explanation, remains forever a choice—a choice between leniency and severity, a 

choice between pursuing “what is good for the other” and clinging to a carnal severity which 

“looks for its own advantage.”
361

   To borrow language from Kierkegaard, if “more lenient or 

mitigating explanations explains what others light-mindedly, hastily, harshly, hardheartedly, 

enviously, maliciously, in short, unlovingly explain summarily as guilt, if the mitigating 

                                                 
 
357

 Martin Luther, Lectures on Galatians, Luther’s Works, Vol. 27, p. 390. 

 
358

 Martin Luther, Lectures on Galatians, Luther’s Works, Vol. 27, p. 390. 

 
359

 Martin Luther, Lecture on Galatians, Luther’s Works, Vol. 27, p. 391.  

 
360

 Martin Luther, Lecture on Galatians, Luther’s Works, Vol. 27, p. 391.  

 
361

  Martin Luther, Lectures on Galatians, Luther’s Works, Vol. 27, p. 391. 



 131

explanation explains this in another way, it removes now one and now another guilt and in this 

way reduces the multitude of sins or hides it.”
362

   

Why might a person resist seeking out mitigating excuses?  Luther’s answer (as well as 

Kierkegaard’s) is that such a person may be less driven by considerations for what is really good 

for the neighbor and more by a “carnality” (“love that consists in lust”) which “looks for others 

to wish for its benefit and to want for it what it itself desires,” that is, “it looks for its own 

advantage.”
363

  That such a carnal severity should dominate the life of the church Luther takes 

identifies as a special tragedy.   

For they are the kind who disdain having the uneducated, the useless, the hot-tempered, 

the foolish, the troublesome, and the surly as companions in life but look for people who 

are cultured, pleasant, kindly, quiet, and saintly. That is, they want to live, not on earth 

but in Paradise, not among sinners but among angels, not in the world but in heaven…for 

they are unwilling, with the bride, to be a lily among the thorns (Song of Songs 2:2) or, 

with Jerusalem, to be situated in the midst of the heathen or, with Christ, to rule in the 

midst of enemies (Psalm 110:2). In fact, they make the cross of Christ of no effect (1 Cor. 

1:17) in themselves, and the love they have is inactive, is snoring, and is carried on other 

shouldners. 

Consequently, those who, in order to become good, flee the company of such 

people, are doing nothing else but becoming the worst of all. And yet they do not believe 

this, because for the sake of love they are fleeing the proper duty of love, and for the sake 

of salvation they are fleeing what is the true epitome of salvation. For the church was 

always best when it was living among the worst people.
364

 

 

The reason why Luther characterizes epieikeia as “a rule for the saints” and something to be 

“praised most of all and is the treasure which the Lord entrusts” is because it is an enabling 

virtue that equips the saints to faithfully encounter, relate, and respond to the multitude of sins in 

human life.   
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Chapter V 

 

Calvin’s Synthesis of Value-Equity and Virtue-Equity 

  

“Budaeus sufficiently shows in his Annotations what equity and goodness (aequum et bonum) 

are, in contrast to the letter or rigor of the law. For while law demands complete and unwavering 

rectitude, equity (aequitas) remits something of the law. These terms the Greeks called epieikeia 

(έπιείκεια) and to kata ton nomon dikaion, respectively. The meaning therefore is…to temper 

their authority by the standard of equity (aequitatis).”  

John Calvin, Commentary on Seneca’s De Clementia, I.18.1 

  

“What he teaches here you must understand to mean an abatement from the rigor of the 

law…This doctrine, however, is needful in opposition to fanatics, who think that you have done 

nothing, unless you have stripped yourself of everything, so as to make everything in common; 

and, certainly, they gain this much by their frenzy, that no one can gives alms with a quiet 

conscience. Hence we must carefully observe Paul’s epieikeia and moderation (έπιείκεια et 

moderatio), in stating that our alms are well-pleasing to God, when we relieve the necessity of 

our brethren from our abundance—not in such a way that they are at ease, and we are in want, 

but so that we may, from what belongs to us, distribute, so far as our resources allow, and that 

with a cheerful mind.”  

John Calvin, Commentary on 2 Corinthians 8:13    

 

“It is a fact that the law of God which we call the moral law is nothing else than a testimony of 

natural law and of that conscience which God has engraved upon the minds of men. 

Consequently, the entire scheme of this equity (aequitatis ratio) of which we are now speaking 

has been prescribed in it. Hence, this equity (aequitas) alone must be the goal and rule and limit 

of all laws.” 

John Calvin, Institutes, IV.20.16 

 

 

5.1 Problem of Luther’s appropriation of the Aristotelian doctrine: By the time Calvin 

arrived on the theological scene with the publication of the first edition of the Institutes in 1536, 

the evangelical reform movement had encountered devastating setbacks, bringing into question 

its lasting moral and political legacy.  While Luther’s radical teachings on justification by faith, 

sole authority of Scripture, liberty of conscience , and the priesthood of all believers—framed in 

terms of the Pauline law-gospel antithesis –helped to dismantle traditional Catholic norms and 

institutions, they also unleashed widespread religious and political unrest. As discussed in Part I, 

Lutheran teachings not only provoked licentious and antinomian interpretations, which Luther, 
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Melanchthon, and others tried to disavow, they created opportunities for aspiring secular princes 

to assert their political power, sometimes to the detriment of the Protestant cause.     

Within this context, Luther sought to harness the Aristotelian doctrine of equity to 

interrogate and eventually overturn Catholic legalism and its system of canon law.  Although 

Luther offers significant (and I would add, underappreciated) innovations to the tradition of 

equity, his privileging of the virtue of equity, as “necessary” and to be “praised most of all,” 

combined with inadequately developed ideas about reestablishment and regulation of Protestant 

laws, left the movement more vulnerable to abuses.  Luther’s definition of and priority on 

epieikeia, thus, would set the agenda for second generation reformers like Calvin, who, in 

response, sought to reclaim the natural law framework—a framework which had been present all 

along in the tradition of equity and had seemingly been lost in Luther’s polemical and, at times 

overly spiritual, mind.   

In the Aristotelian doctrine of equity, Luther, above all, saw a legal rationale for 

discretionary departure from traditional Catholic laws and precedents.  But just as the 

controversies about the uses of the law revealed the limits of his formulation of the law-gospel 

dialectic, so too did his narrow definition of equity as a practical virtue. Ultimately, Luther’s lack 

of appreciation for the conceptual link between virtue-equity and value-equity reflects his 

inability to see beyond the antithetical relationship between law and gospel.  That is to say, in 

neglecting how the law might cooperate with the gospel, how grace fulfills and works in 

conjunction with the natural order, Luther finds himself unable to identify equity as a standard of 

natural law intended to guide the implementation of the “whole law,” once it is restored to its 

proper end.      
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His endorsement of the Aristotelian doctrine naturally played into secular aspirations by 

positing an expedient (and scripturally sanctioned) line of argument which placed discretionary 

privilege squarely in the hands of “emergency bishops.”  And because he understood defects in 

traditional Catholic laws not only in terms of their insufficient generality but also substantively, 

as falling short of the criterion of love, his definition of equity left Protestantism without 

adequate legal arguments for restraining and constructively guiding the exercise of emergency 

powers derived from it. Anticipating equity’s potential to degrade the general authority of law, 

Aristotle himself sought to bridle the concept to the normative framework of natural justice and 

universal law.  As Aristotle saw (and as Calvin would also see), without a clear measure, without 

adequate normative restraints to govern appeals to equity, would-be reformers could make 

anything they pleased out of the law, reducing such appeals into a rationale for arbitrary fiats.      

In this vein, if Luther can be understood as a corrective to medieval excesses, then his 

embrace of the Aristotelian doctrine should be (and was) seen as underdeveloped, demanding 

clarification and elaboration by second generation reformers who were more attuned to the 

constructive tasks of reform.  In short, Luther’s embrace of epieikeia would superimpose the 

classical Aristotelian problem upon the Protestant landscape.  There, the question would once 

again arise: Should legal reform—the overriding or suspension of legal precedents (and even 

regimes)—be grounded on appeals to transcendent and ontologically real referents, or should it 

merely rest on the discretionary and practical judgments of magistrates, kings, and popes?  

Luther, of course, appeals to love (caritas), but he does not adequately explain how the intent of 

love can be constructively coordinated to legally significant norms, and, at times, explicitly 

characterizes the relationship between law and love antithetically.  And if love and law form a 

dialectical tension, rather than a continuum, it is unclear how one would inform and guide the 
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other.  Equitable judgments would judiciously negate defective laws but not legislatively define 

how new laws might conform to the meta-value of love. For the Wittenberg reformer, it was 

enough that those entrusted with equitable jurisdiction simply have practical wisdom.     

Calvin’s appreciation for potential abuses of epieikeia partly explains the care he gives to 

formulating a new Protestant theory of equity, one that is more compatible with the goal of 

constructing a new moral and legal order.  In granting discretionary powers to rectify deficient 

laws, which the task of reform requires, Calvin appeals to natural law elements in the tradition of 

equity so that arguments from equity would not be interpreted as sanctioning unbridled, 

unprincipled acts.  They would instead be interpreted as appeals to the rule of law regulated by 

the standards of natural morality, and not, as in Luther’s case, as appeals to qualities of persons.    

We now return to the famous passage in the Institutes, in which Calvin signals his intent 

to ground equity on the firmer floor of natural law.   

 [T]he commandments and prohibitions always contain more than is expressed in words. 

But we ought so to temper this principle that it may not be for us like the Lesbian rule, on 

which we rely to twist Scripture without restraint, thus making anything we please out of 

anything. By this wild, precipitate license, they degrade the authority of the law among 

some men; for others they dash the hope of understanding it. We must if possible, 

therefore, find some way to lead us with straight, firm steps to the will of 

God….Therefore, plainly a sober interpretation of the law goes beyond the words; but 

just how far remains obscure unless some measure be set.
365

   

 

Once again, note Calvin’s remarks about the Lesbian rule; note his caution about how epieikeia, 

which Luther so treasured, has the propensity to “twist” the law “without restraint,” allowing us 

to make “anything we please out of” it.  In this chapter, I argue that Calvin does not intend to 

simply banish Aristotelian epieikeia from the Protestant lexicon; his aim is instead to preserve 

and discipline the virtue of equity within the framework of natural law. Equity, it turns out, is 

also a basic standard of natural law.  How Calvin synthesizes the standard of “natural equity,” 
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which constitutes “the goal and rule and limit” of all laws, to equity’s traditional association with 

the virtues of mercy, sympathy or compassion, and forgiveness is the subject-matter of this 

chapter.  

Calvin’s theory of equity has received much attention in recent theological and ethical 

discourse, and there is widespread consensus that “the concept of equity is the theme of central 

importance in Calvin’s social ethics,” as Guenther H. Haas points out.
366

   A superficial reading 

might lead us to Peter G. Platt’s conclusion that the Genevan reformer “found the flexibility 

intrinsic in equity (epieikeia) anathema.”
367

  Furthermore, some of the best studies on Calvin’s 

use of equity ignore the debt to Luther and inadequately connect his writings to the broader 

Aristotelian tradition of equity, which was part of the intellectual air that Calvin breathed.  For 

example, in his otherwise excellent work The Concept of Equity in Calvin’s Ethics, Haas 

characterizes Calvin’s theory as entirely incongruent with Aristotle’s.  Hass argues that among 

the various definitions of equity in the reformer’s works, what is missing is the Aristotelian 

definition of equity as the rectification of positive law where it is defective due to its generality.   

But in Chapter 3, I have showed that Aristotle’s definition of epieikeia considers two types of 

defects, not just defects arising from the formal nature of law.  Haas fails to consider the second 

type of defect considered in Rhetoric, the kind arising out of a law’s incompatibility with natural 

or universal law.   This means not only that Haas is incorrect about Aristotle’s definition of 

epieikeia, but that he evaluates Calvin by an ill-formed description of Aristotle’s doctrine.   
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My view is that Calvin was much more deliberate and engaged with the Aristotelian 

tradition, at least more so than Haas and others allow.  Although somewhat underdevelopment, 

John Witte, Jr., offers the more accurate assessment when he suggests that Calvin used the term 

equity both in the “classic Aristotelian sense” and “in his own sense of adjusting each legal 

system to the changing circumstances and needs of the local community.”
368

  My working 

hypothesis is that while Calvin swings the theoretical pendulum in the direction of value-equity, 

in an attempt to reign in abuses of the law, he does so without completely abandoning Luther’s 

brilliant insights about equity’s connection to the Golden Rule and the Love Commandments.   

 This chapter is divided into three parts.  First, in an excursus, I draw attention to the 

relevance of Calvin’s theory of equity to recent work in promoting virtue ethics in response to 

the alleged breakdown of the Enlightenment moral project, as Alasdair MacIntyre and others 

describe it.  My analysis shows not only that MacIntyre reduces the alternatives by an 

indefensible caricature of the options available to the Christian tradition, but also that MacIntyre 

suppresses the line of argument in Aristotle and his scholastic interpreters which identifies equity 

as a modality of natural or universal law.  My intent is to offer an immanent critique of the form 

of Aristotelianism espoused by MacIntyre by identifying hermeneutical and normative 

difficulties of interpreting Aristotelian equity narrowly as only a practical virtue.  To that end, 

considering Calvin’s ideas against the backdrop of Luther and Aristotle will help us to map out 

alternative “narratives” about and prescriptions for modernity.  

I will not be arguing that Calvin was an Aristotelian (with all that that may imply), since 

his understanding of equity is as much informed by Stoic sources as it is by Aristotelian ones. 

But I will be arguing that the reformer’s theory shares a close family resemblance to Aristotle’s, 
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and that it, in weaving together both value and virtue threads, is better attuned to the fundamental 

problems addressed in Aristotle’s Rhetoric. Moreover, in contrast to MacIntyre’s position, which 

prioritizes tradition as the main adjudicatory apparatus for resolving conflicts in the law, Calvin’s 

arguments imply that without recourse to a value-laden definition of equity, the adjudication of 

legal defects might more quickly degenerate into claims of conflict—into claims about the 

superiority of one tradition over and against another. This is because, if tradition is the highest 

adjudicatory apparatus for mitigating conflicts and defects in the law, and if there is no extra-

traditional criterion for evaluation, then that tradition endowed with more political clout or force 

is the tradition that determines the criteria for evaluating the legitimacy of equitable departure 

from positive laws.  In contrast, Calvin’s doctrine of equity does not appeal to any particular 

tradition’s narrative (or “metanarrative”) to determine the legitimacy of equitable departure from 

positive laws, but appeals to rationally discernable standards for evaluation, standards which are 

ontological grounded and, as Calvin insists, about which there is “unvarying consent”
369

 across 

different cultures and traditions.  Whether Calvin succeeds in providing an adequate account of 

the ontological foundations for such standards, however, raises a different set of questions.  I am 

not offering a philosophical defense of realism (although I do think that is possible), but just 

pointing out how one kind of definition of equity (the kind that severs equitable discretion from 

ontologically fixed categories) tends practically to engender confrontations, while another kind 

of definition (the kind that grounds equitable discretion on extra-traditional referents) tends to 

engender more reasoned based solutions for mitigating defects in the law.  It is my view that 

Calvin’s theory of equity tends toward the latter, while the views of MacIntyre and Luther tend 

toward the former.          
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Secondly, I turn to a detailed analysis of Calvin’s definition of equity as a basic standard 

of natural law.  Here, I rely on Calvin’s treatment of natural law in Book II and IV of the 

Institutes and in his Commentary on Romans 2:14-15.   

Thirdly, I explore Calvin’s refinement of Luther’s definition of virtue-equity.  Like 

Luther, Calvin prioritizes the “rule of love (caritas)” as the intent of all laws.  Along with his 

recovery of value-equity, Calvin portrays equity as also a virtue, closely aligned to the practices 

of mercy, sympathetic identification, and, as he puts it, “voluntary moderation.” Equity, defined 

simultaneously as a natural law standard and a practical virtue, provides a complex conceptual 

framework for the implementation of the highest norm of love.  The question is how he holds the 

two threads together.  In the big picture, Calvin’s synthesis is an extension of his recalibration of 

the law-gospel dialectic and the third use of the law; thus, our earlier discussions (from Part I) 

will serve as an important backdrop for understanding Calvin’s synthesis of natural equity, as a 

basic standard of natural law which frames a “morality of duty,” and the virtue of equity, which 

stretches the concept so as to link it to the meta-value of love and frames a “morality of 

aspiration.”
370

   Calvin’s aim all long is to recover the normative authority of law for 
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Protestantism and make it wholly compatible with the exemplary teachings and example of 

Christ.   

I also discuss a potential problem which emerges in Calvin’s synthesis of value-equity 

and virtue-equity.  Does his theory sufficiently work out the implications of affirming both a 

morality of aspiration and a morality of duty? The question emanates from the fact that Calvin 

sometimes equates the meta-value of love to the norm of equity, which he understands as a 

natural law category.  Given that Calvin identifies natural equity as the sum of all of our duties, 

and, at times, equates it to love, the question then becomes: Is Calvin impoverishing the 

theological category of love (by collapsing it into a natural one) or is he is stretching the concept 

of natural equity to include higher aspirational drives (beyond minimal standards of a morality of 

duty)?   

5.2.1 An excursus on the significance of Calvin’s doctrine of equity to contemporary 

ethical discourse:   Calvin’s doctrine of equity has relevance for contemporary moral philosophy 

and religious ethics.  Among other things, it draws attention to serious deficiencies in Alasdair 

MacIntyre’s influential characterization of and prescription for the breakdown of the 

Enlightenment moral project.  Not only is MacIntyre’s consideration of legitimate alternatives to 

modernity’s malaise problematic, but his prescriptive appeals to Aristotelianism is predicated on 

a mischaracterization of Aristotle’s own teachings about justice and equity.     

Despite the fact that Aristotle explicitly portrays equity as both a practical virtue and a 

modality of natural justice, MacIntyre, without adequate explanation, neglects the latter in his 

discussions of justice and epieikeia in Aristotle’s works.
371

  For example, in Whose Justice? 

Which Rationality MacIntyre asserts that the “norms of justice have no existence apart from the 
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actualities of each particular polis.”
 372

 He also says, “[T]here is no standard external to the polis 

by which a polis can be rationally evaluated in respect of justice or any other good.”
373

   In 

contrast, Aristotle in his Rhetoric explicitly attributes one kind of defect in positive laws as 

arising from a lack of correspondence to “equity and universal law,” which he says are “eternal 

and immutable” since “they are according to nature; whereas the written law often changes.”
374

  

The assertion that “there is no standard external to the polis by which a polis can be rationally 

evaluated in respect of justice or any other good” seems incompatible with Aristotle’s definition 

of equity as a kind of “unwritten law,” “eternal and immutable,” which exists prior to the 

actualities of any particular polis.   

Aristotle’s formulation of equity as a modality of natural justice (i.e., value-equity) is, in 

my view, intended to metaphysically ground equitable discretion on a transcendent criterion by 

which to measure and regulate discretionary departure from a specific legal statute or norm.  

Moreover, it is the metaphysical grounding of equity which makes the description of the second 
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sort of defect in laws possible in the first place.  If defects in laws arise not only from the formal 

nature of law (i.e., due to the law’s generality), but also from their incompatibility to the 

unwritten law of nature, then what makes a specific law of a polis unjust cannot merely be 

equated to violation of a specific tradition’s customary accounts of what justice demands.   

But for MacIntyre, tradition is the primary adjudicatory apparatus for evaluating and 

mitigating defects in positive laws.  The problem with this is that it functionally transmutes 

appeals to equity into claims of conflict.  Why might this be?  If tradition is the highest 

adjudicatory apparatus for addressing problems in the law, and if there are no extra-traditional 

criteria for evaluating competing claims about the law, then it seems to turn the adjudicatory 

process into a power struggle to establish priority of the customs of one tradition over and 

against another.  This conception of equity would, then, seem to displace internal motivations for 

pursuing rational discourse around a set of normatively fixed standards, encouraging, instead, 

assertions of power to mitigate problems in the law.   

As I read Aristotle, it is precisely this kind of threat that leads him to expand the 

definition of epieikeia to include some reference to natural or universal law by which all 

customary accounts of justice can be rationally evaluated.  By forgoing the possibility of 

adjudicating defects in laws by appeals to any higher standard than any one particular traditional 

account, those who uphold tradition as the final authority seem implicitly committed to 

confrontational models of mitigation.  MacIntyre’s claim that there is “nothing more to the 

norms of justice than what they are taken to be in each particular polis at some particular time” 

implies such a commitment.     

In addition, MacIntyre’s narrow appropriation of virtue-equity is problematic when we 

consider Aristotle’s distinction between written and unwritten laws.  In Book I of the Rhetoric, 
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Aristotle distinguishes between two types of laws, written and unwritten.  One of the two kinds 

of unwritten laws, we are told, is equity, the purpose of which is to make “up for the defects of a 

community’s written code of law.”  Aristotle writes: 

Universal law is the law of nature. For there really is, as everyone to some extent divines, 

a natural justice and injustice that is binding on all men, even though those who have no 

association or covenant with each other.
375

   

 

The point here is that for Aristotle equity as a modality of natural justice has normative sway 

whether or not a particular polis has codified it into a written law.  It is “binding on all men” 

even when there are no existing legislative applications.
376

    

5.2.2 MacIntyre’s false alternatives and a consideration of Calvin’s voluntaristic 

moments: MacIntyre’s position is highly problematic on a very different front.   Consider his 

dismissal of Calvin and the Calvinist tradition on the ground that Calvin, among other things, 

held a Divine Command Theory of metaethics.  According to MacIntyre, Calvin understands 

divine commandments, not “as designed to bring us to the telos to which our own desires point,” 

but as “arbitrary fiats of a cosmic despot.”
377

 MacIntyre’s alleges that Calvin, like Luther before 
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him, understood the commandments of God as voluntaristic fiats “for which to demand any 

natural justification is at once impious and meaningless.”
378

  His allegation should not be 

summarily dismissed and demands our attention, given that some Reformed theologians and 

ethicists maintain Divine Command Theory as most consistent with Calvin’s theology.      

Calvin’s doctrine of equity is, along with his ideas about conscience, central to his 

understanding of natural knowledge of moral categories and natural knowledge of God.  

However, as Paul Helm suggests, “his position on such knowledge was the subject of fierce 

debate in the twentieth century.”
379

  Alluding to the influence of Karl Barth on this matter, Helm 

points out:   

[S]ome of the debate was prompted, it seems, less by a desire to establish Calvin’s own 

position, than to have him as an ally in implementing some current theological agendum. 

For instance, there have been those who, in the interests of upholding the supremacy and 

sufficiency of special revelation, have denied that Calvin taught that it is impossible to 

have a natural knowledge of what is right and wrong apart from that revelation.
380

 

 

Careful study of Calvin’s critique of Luther’s doctrine of epieikeia will show us that his own 

doctrine of equity, in fact, deliberatively moves to constrain the pattern of thought that upholds 

the contents of the moral law as arbitrary fiats of a cosmic (or for that matter, an earthly) despot; 

this is what Calvin means when he says that “equity alone must be the goal and rule and limit of 

all laws”; this is what Calvin has in mind when he counsels his fellow reformers against an 

uncritical endorsement of equity as a “wild, precipitate license” that might “degrade the (very) 

authority of the law.”
381

 Calvin’s counter-proposal is to reintroduce the regulatory capabilities of 
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equity by reconceiving how God’s will is manifest in natural law, for the sake of constructing a 

new Protestant legal and moral order.  Luther initiated a successful revolution against a tradition 

that had endured for centuries, but for Calvin revolution merely clears the path for renovation, 

for reconstruction.  

Was Calvin committed to what philosophers today describe as a form of Divine 

Command Theory of metaethics, according to which determination of what is morally right or 

wrong depends solely on God’s commands?  In answering this question, we might benefit from a 

distinction offered by Paul Helm.  According to Helm, there is a difference between (a) asserting 

that “knowledge of what is right and wrong depends upon supernatural knowledge, what God 

tells us in his word,” and (b) holding a Divine Command Theory of metaethics, according to 

which “some ethical position is right simply because God commands it, wrong simply because 

God forbids it.”
382

  The first is an epistemological claim; the second a metaethical one about 

what makes certain moral acts right and wrong.  Upholding the first claim, that our knowledge of 

what is right and wrong depends upon what God actually commands through special revelation, 

does not necessarily commit us to a Divine Command Theory.  This is because we can 

consistently uphold the proposition that the source of our knowledge of right and wrong rests 

solely in special revelation, without also claiming that divine commands establishes what is right 

and wrong.  As Helm suggests,    

Even if one held that the knowledge of right and wrong is due solely to special revelation, 

one may hold this consistently with a denial of any form of the Divine Command Theory 

of ethics. For one may hold that we depend upon divine revelation not to establish by 

divine command what is right and wrong, but to disclose to us something that unaided 

human reason or conscience cannot discern, namely, what is immutably right and wrong, 

that which God’s command will (and must) conform to.
383
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More importantly, Calvin never suggests that special revelation is the only source of knowledge 

of what is immutably right and wrong.  While consistently maintaining that the fullest 

knowledge of the moral law is to be found in special revelation, Calvin argues that the latter 

merely clarifies, enlarges, and vivifies what natural knowledge already grasps in rudimentary 

form. Special revelation does not supplant or obfuscate natural knowledge; instead, it 

supplements the natural capacity to “distinguish between just and unjust” through the 

“apprehension of conscience.”
384

   When Calvin contrasts the “whole law” to the “bare law” and 

distinguishes between “rudiments” and the “height of the gospel teaching,” between “shadows” 

of the natural law and the “reality” or “substance” of gospel teachings, the “rough sketch” and 

the “vivid portrait,” he is alluding to the epistemic significance of divine commands.  The 

distinction between the bare law and the whole law, his harmonization of natural equity to the 

fullest expression of the law in the teachings and examples of Christ, and his identification of the 

“scheme of equity” to the “perpetual rule of love,” reinforces the epistemic significance of 

special revelation, not its ontological exclusivity.  They both disclose the same moral pattern of 

life, albeit from difference vantage points and with varying degrees of specificity.      

To interpret affirmations of natural law as a challenge to the supremacy and sufficiency 

of special revelation is to miss the epistemological and practical import of Calvin’s ingenious 

recalibration of the law-gospel dialectic and his arguments about how the law cooperates with 

and is in harmony with the gospel in the third use of the law.  Thus, Paul Helm rightly points out: 

“Calvin’s general approach to the relevance of God’s command to obligatoriness is epistemic 

throughout; because of our ignorance, we need his word. So Calvin’s commitment to the Divine 

                                                 
384

 At one point, Calvin’s defines natural law as “that apprehension (agnitio) of conscience which 

distinguishes sufficiently between just and unjust, and which deprives men of the excuse of ignorance, 

while it proves them guilty by their own testimony.” See John Calvin, Institutes, II.2.22.   



 147

Command Theory…is, at best, to one or other of its epistemic versions. He does not hold that an 

action is morally good or bad solely in virtue of God’s command.”
385

  

For Calvin the affirmation of the continuum between the law and the gospel is the 

theological ground from which he declares that the gospel “gave substance to the shadow” of the 

law and that it “differs” from the law “only in (its) clarity of manifestation.”
386

  Calvin’s third 

use of the law allows us to consistently hold that we depend on divine revelation as the source of 

fuller knowledge of righteousness, without denying that the natural law, through the 

apprehension of conscience, gives us access to what is immutably right and wrong. Moreover, 

the denial of natural knowledge of what is right and wrong would contradict a key description of 

the first use of the law, namely, that through the natural law all people are rendered 

“inexcusable.”
387

 Without natural knowledge of the moral law, God might indeed appear to be 

cosmic despot, who arbitrarily condemns the innocent.   

A more plausible interpretation is offered up by Josef Bohatec, who in his seminal work 

Calvin und das Recht argues that Calvin understands natural law as an expression of God’s 

absolute justice.
388

  According to Bohatec, God’s absolute justice (and I wish to add, equity, 

which Calvin also attributes to God) coexists and acts in conjunction with the divine will.  This 

means that divine commands, as expressions of God’s will, are far from being arbitrary fiats, but 

rather to be understood as always consistent with his justice and equity.  God’s will is never 

arbitrary or despotic, since God cannot contradict his own justice and equity.  However, while 
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Bohatec offers a much more plausible reading of Calvin, I am not sure that he explicates the 

integral relation between justice, equity, and love (as attributes of God and as moral categories) 

in the best light.  Bohatec points out that Calvin sometimes equates key concepts like love and 

equity.  But it is not clear whether Calvin thinks of them as compatible and overlapping, which 

his reconfiguration of the law-gospel dialectic would seem to suggest, or as identical concepts.  

If Calvin understands them to be identical, it would seem that the concept of love would add 

nothing or little to natural equity.  If, on the other hand, Calvin understands them to be merely 

overlapping concepts, then we need to explore what, if anything, love adds to natural equity.  To 

be sure, there is for Calvin a relation between justice, equity, and love. But what precisely is the 

relationship between them?
389

  This question is further complicated by the fact that Calvin at 

times uses love and equity interchangeably.  Might the goal of equity be to bring about justice, 

which is itself a historical approximation of the meta-value of love?  Or is Calvin’s concept of 

equity to be understood as both a normative value and a virtue which is infused with 

epistemological significance?    

    5.3 Equity in Calvin’s theory of natural law: The clearest and most direct evidence 

against the allegation that Calvin maintains a Divine Command Theory (in the technical sense) is 

his appeal to equity and conscience, the twin pillars of his natural law theory.  Calvin’s definition 

of natural law is complex, but he consistently appeals to natural equity, a moral standard 

imprinted by God upon the human form, and to conscience, the faculty through which we 

acquire some basic knowledge of this standard.  “It is a fact,” Calvin writes, “that the law of God 

which we call the moral law is nothing else than a testimony of natural law and of that 

conscience which God has engraved upon the minds of men.  Consequently, the entire scheme of 
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this equity of which we are now speaking has been prescribed in it. Hence, this equity alone must 

be the goal and rule and limit of all laws.”
390

   

As a normative standard, equity is naturally and universally accessible to all—thus, his 

characterizations of it as “natural equity” (naturalis aequitas)
391

 and “equity of nature (équité de 

nature).”
392

  As in Aristotle’s definition of equity, Calvin distinguishes between written and 

unwritten laws.  “[T]hough they (Gentiles) have not a written law, they are yet by no means 

wholly destitute of the knowledge of what is right and just; as they could not otherwise 

distinguish between vice and virtue; the first of which they restrain by punishment, and the latter 

they commend, and manifest their approbation of it by honoring it with rewards.”
393

 While those 

unfamiliar with Moses or Christ prove that they have some rule of righteousness “imprinted on 

their hearts,” Calvin adds that this does not mean that they have full knowledge of the law.  Only 

in Christ is the “whole law” revealed.  Gentiles instead are said to have “seeds” which 

correspond to “that law by which the Jews were instructed.”
394

  This qualification is intended to 

bring the reader back to what Calvin takes to be the main point of Romans 2:14-15, namely, to 

defend God’s justice by pointing out that natural law deprives Gentiles of the excuse of 

ignorance before the divine judgment seat. Alluding to the Pauline text, Calvin writes in the 

Institutes:  

If the Gentiles by nature have law righteousness engraved upon their minds we surely 

cannot say they are utterly blind as to the conduct of life. There is nothing more common 
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than for a man to be sufficiently instructed in a right standard of conduct by natural law 

(of which the apostle is here speaking). Let us consider, however, for what purpose men 

have been endowed with this knowledge of the law.
395

 

 

Calvin then adds: 

The purpose of the law, therefore, is to render man inexcusable. This would not be a bad 

definition: natural law is that apprehension of conscience which distinguishes sufficiently 

between just and unjust.
396

 

 

In this case, the purpose of the law generally and the natural law in particular is theological or 

spiritual (i.e., to render us inexcusable before God).
397

  For Calvin, it is through the “testimony of 

the natural law”
 398

 in and the “secret compunctions”
399

 of conscience (which resides as an “inner 

witness and monitor”
400

) that we are invited to reflect upon the persistent moral gap which drives 

us to recognize our need for a divine rescue.  But to say that natural law is implanted in human 

nature is not to say that it is engraved “on their will,” for Paul in Romans 2:14-15 speaks “not of 

the power to fulfill the law, but of the knowledge of it.”
401

  

Calvin privileges conscience as a “kind of mean (quidam medium)” that links individual 

persons to God and the moral law.  Conscience is not only what deprives people of the excuse of 
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ignorance, it is the very seat of Christian liberty, brought about by faith in Christ’s work of 

atonement; “Liberty,” Calvin says, “lies in the conscience.”
402

   Thus, as a vehicle of natural law 

and the very seat of Christian liberty, conscience demands special respect and attention.
403

   

 From the passages above we should not infer that Calvin intends to limit the purpose of 

natural law to the theological, for while Calvin focuses on the judicial use of conscience, he 

elsewhere outlines its legislative functions, especially as it operates in the second and third uses 

of the law.  The legislative conscience, as the vehicle for apprehending and applying the basic 

norms of natural morality, remains indispensible for fostering and preserving human society.  

Extending the idea of the second use of the law, Calvin writes:   

Consequently, we observe that there exist in men’s minds universal impressions of a 

certain civic fair dealing and order. Hence no man is to be found who does not 

understand that every sort of human organization must be regulated by laws, and who 

does not comprehend the principles of those laws. Hence arises that unvarying consent of 

all nations and of individual mortals with regard to laws. For their seeds have, without 

teacher or lawgiver, been implanted in all men.
404

      

 

Calvin explicitly identifies the “original concept of equity” as the “seed of political order” which 

has been “implanted in men.”
405

  The basis of the overlapping consensus among nations and 

                                                 
402

 John Calvin, Commentary on Galatians 5:13. 

 
403

 Calvin’s describes the sanctity of conscience this way.  “Surely the conscience, which, discerning 

between good and evil, responds to God’s judgment, is an undoubted sign of the immortal spirit. For how 

could a motion without essence penetrate to God’s judgment seat, and inflict itself with dread at its own 

guilt? For the body is not affected by the fear of spiritual punishment, which falls upon the soul only; 

from this it follows that the soul is endowed with essence. Now the very knowledge of God sufficiently 

proves that souls, which transcend the world, are immortal, for no transient energy could penetrate to the 

foundation of life.”  By linking God and human persons through knowledge of natural law, conscience 

establishes a moral basis for humanity’s need for God.   

 
404

 John Calvin, Institutes, II.2.13 

 
405

 John Calvin, Institutes, II.2.13. “Quarrels…do not nullify the original concept of equity. For, while 

men dispute among themselves about individual sections of the law, they agree on the general concept of 

equity. In this respect the frailty of the human is surely proved: even when it seems to follow the way, it 

limps and staggers. Yet the fact remains that some seed of political order has been implanted in men. And 

this is ample proof that in the arrangement of this life no man is without the light of reason.”  



 152

peoples is universal and natural equity apprehended by the human conscience; equity is what 

makes them agree on laws for the punishment of adultery, theft, and homicide, among other 

things.
406

 To be sure, there is constitutional variance in how nations implement the standard of 

equity—for example, “they do not agree on the manner of punishment.”
407

 “Yet we see how, 

with such diversity, all laws tend to the same end.  For together with one voice, they pronounce 

punishment against those crimes which God’s eternal law has condemned, namely, murder, theft, 

adultery, and false witness.”
408

   

 Calvin’s distinction between equity and constitution of laws redirects the Aristotelian and 

Lutheran impulse to interpret and evaluate positive laws according to the intent of the law-

maker.  There is a sense in which for Calvin the need to appeal to the intent of the lawgiver 

cannot be predicated on the moral law’s defects; nonetheless, this does not mean that equity, as 

an interpretive idea, is irrelevant, because for him the danger still remains that Protestantism, 

without clarification of the fixed, intended points, might revert back to the sort of legalism 

expressed in late medieval scholasticism, on the one hand, and slip into antinomian denigration 

of the law on the other.  Calvin’s strategy is to rework the tradition of equity in a manner that 

allows for the re-claiming of legislative intent as well as for fixing the constitution of laws 

around definable normative points.  As Allen Verhey notes, “Equity,” for Calvin, “validates 

fixed points, the commandments of the second table. From those fixed points it is possible to 
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move rationally according to the principle synecdoche, contraries and intention, to what is 

required of the full neighbor love.”
409

   

 On the importance of evaluating all laws by the fixed points of equity, Calvin succinctly 

writes:  

What I have said (about the law) will become plain if in all laws we examine, as we 

should, these two things. The constitution of the law, and the equity on which its 

constitution is itself founded and rests.  Equity, because it is natural, cannot but be the 

same for all, and therefore, this same purpose ought to apply to all laws, whatever their 

object….It is a fact that the law of God which we call the moral law is nothing else than a 

testimony of natural law and of that conscience which God has engraved upon the minds 

of men. Consequently, the entire scheme of equity of which we are now speaking has 

been prescribed in it. Hence, this equity alone must be the goal and rule and limit of all 

laws.
410

  

 

The basic unwritten standard of equity proves to be the ground on which any rehabilitation and 

renovation of law and institutions must rest.   

Calvin’s characterization of equity as a basic standard of natural law raises a set of 

questions about the relationship between naturally discernable moral standards and revealed 

ones, which at times demarcate more strenuous patterns of moral life—ones that we might 

characterize as supererogatory.  If by revealed standards, we mean the (second table of) the 

Decalogue, Calvin’s thinking is easier to characterize.  Consider the passage from the Institutes 

II.2.22, where Calvin reiterates that the moral law of God “is nothing else than” the testimony of 

natural law and of conscience. A lot rides on what the definition of “is” is.    

Now that inward law, which we have described as written, even engraved, upon the 

hearts of all, in a sense asserts the very same things that are to be learned from the two 
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Tables. For our conscience does not allow us to sleep a perpetual insensible sleep without 

being an inner witness and monitor of what we owe God…But man is so shrouded in the 

darkness of errors that he hardly begins to grasp through this natural law what worship is 

acceptable to God. Surely he is far removed from a true estimate of it. Besides this, he is 

so puffed up with haughtiness and ambition, and so blinded by self-love, that he is as yet 

unable to look upon himself and, as it were, to descend within himself, that he may 

humble and abase himself and confess his own miserable condition. Accordingly 

(because it is necessary both for our dullness and for our ignorance), the Lord has 

provided us with a written law to give us a clearer witness of what was too obscure in the 

natural law, shake off our listlessness, and strike more vigorously our mind and 

memory.
411

  

 

Two things should be noticed in this passage: first, Calvin’s reference to self-love, which signals 

a close connection between equity and the Love Commandments (a subject I take up later), and 

second, Calvin’s description of the relationship between naturally derived moral discernments 

and revealed ones in terms of epistemic difference and substantively overlap.  With regard to 

epistemic difference, Stephen J. Grabill points out that, taken at face value, “the first sentence in 

the citation affirms that the natural law and the written law are equally legitimate means for 

accessing the same basic content of morality.”
412

 With regard to the substantive overlap, Calvin 

suggests that the normative pull of (the second table of) the Decalogue rests not only on 

revelation but also on the fact that the commandments conform to the natural standard of equity, 

which alone is to be “the goal and rule and limit of all laws.”  

This suggests that the will of God is commonly revealed (or written, as it were) both in 

human form and in divine positive law.  Calvin not only identifies natural equity as that which 

legitimates the second table of the Decalogue, he portrays the pursuit of the telos of equity (or 

equitable relations) as one of the key indications of human flourishing. While Calvin certainly 

prioritizes divine commands as fuller expressions of God’s will, his priority is epistemic.   
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But what if we mean by revealed standards the more rigorous patterns of moral living 

depicted in the example and authoritative teachings of Christ (particularly in the Sermon on the 

Mount)?   There, are we not also talking about substantive, not just epistemic, difference?  Don’t 

the counsels of Christ to not resist an evildoer, turn the other cheek, go the extra mile, etc., as 

well as his examples of long-suffering, lay out a pattern of righteousness above naturally 

discernable standards?    

5.4 Natural Equity, Equality of Proportional Right, and the Virtue of Equity: Another 

important feature of Calvin’s doctrine of equity is the way in which he relates equity (aequitas) 

to the Golden Rule and the Love Commandments, within a natural law conception of rights. 

Consideration of their relationship will help us to see how equity, while remaining a naturally 

discernable expression of divine will, connects to higher scriptural exhortations to love.  As we 

shall see, equity defined as a basic standard of natural morality grounds a morality of duties and 

rights, but equity defined as a disposition toward “voluntary moderation” and “abatement of 

severity” of one’s own rights (for the sake of love), correlates to a higher morality of aspiration.  

Indeed, Calvin explicitly states that not only is equity the core “point of the doctrine laid down in 

the law and the prophets, but that all the precepts which they contain about charity, and all the 

laws and exhortations found in them about maintaining justice, have a reference to this object 

(equity).”
413

  Our challenge is to unpack these words and understand in what sense equity, as a 

basic standard of natural law and as a disposition toward the moderation of severity, is 

constitutive of all the pursuits of justice and love.   

Let us consider equity’s relation to the Golden Rule. In his commentary on Jesus’s 

teaching (“In everything, do to others what you would have them do to you”) Calvin explicitly 
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states that the Golden Rule is best understood as “an exhortation to his disciples to have equity 

(ad aequitatem instituit),” and as containing “a short and simple definition of what equity 

(aequitas) means.”
414

 The reason why equity, which “shines in our hearts,” is so important, and 

why Christ provides “such a short and simple definition” in the Golden Rule, is because it is to 

be rule of thumb to guide the implementation of all the moral laws and scriptural exhortations to 

love.     

Christ therefore shows, that every man may be a rule of acting properly and justly (recte 

et iuste) toward his neighbors, if they do to others what he requires to be done to him. He 

thus refutes all the vain pretenses, which men contrive for hiding or disguising their 

injustice (iniustitiam). Perfect equity (perfecta aequitas) would undoubtedly prevail 

among us, if we were as faithful in learning active charity (caritas), if we may use the 

expression, as we are skillful in teaching passive charity.
415

  

 

Passive charity refers to our tendency to rigidly demand equitable (and charitable) treatment for 

ourselves, while active charity refers to the pursuit of equitable (and charitable) treatment of 

others.     

[E]very man rigidly demands that it (equity) shall be maintained towards himself. Where 

our own advantage is concerned, there is not one of us, who cannot explain minutely and 

ingeniously what ought to be done. And since every man shows himself to be a skillful 

teacher of equity for his own advantage, how comes it, that the same knowledge does not 

readily occur to him, when the profit or loss of another is at stake, but because we wish to 

be for ourselves only, and no man cares about his neighbor?
416

   

 

In these passages, there are three interwoven conceptual threads—the rule of equity, the Golden 

Rule, and consideration of what it means to love the neighbor (in accordance to the Love 
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Commandments).  In addition to defining equity in terms of the contents of the Golden Rule, 

Calvin also portrays the normative (and psychological) demands of loving your neighbor “as 

yourself” as constitutive of fulfilling the rule of equity, suggesting that whatever loving your 

neighbor “as yourself” may mean, it minimally entails doing unto the neighbor what you would 

have him do unto you.    

According to Calvin, all the moral laws and exhortations to love found in scripture must 

be related to and filtered through the “proper medium” of equity understood as the Golden Rule.  

Calvin says, “He who judges according to the word and law of the Lord, and forms his judgment 

to the rule of charity, always begins with subjecting himself to examination, and preserves a 

proper medium and order in his judgments.”
417

  The Golden Rule, which exhibits the formal, 

imaginative, and affective processes of equitable judgment, is to be understood as the “proper 

medium” which animates “judgment to the rule of charity (caritas).”  Calvin admits that the 

Golden Rule does not summarize every doctrine laid down in the law and the prophets (since 

parts press forward non-moral lessons), however, every moral teaching about love and justice 

has reference to this one fundamental norm.  He writes:  

Our Lord does not intend to say, that this (the Golden Rule) is the only point of the 

doctrine laid down in the law and the prophets, but that all the precepts which they 

contain about charity, and all the laws and exhortations found in them about maintaining  

justice, have a reference to this object. The meaning is, that the second table of the law is 

fulfilled, when every man conducts himself in the same manner towards others, as he 

wishes them to conduct themselves towards him. There is no need, he tells us, of long 

and involved debates, if this simplicity is preserved.
418

 

 

All that the law and the prophets teach “about charity” and “about maintaining justice” is to be 

referred back to equity defined in terms of the Golden Rule. Moreover, the moral law and the 
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second great commandment are said to be “fulfilled,” when “every man conducts himself in the 

same manner towards others, as he wishes them to conduct themselves towards him.”
419

  Without 

proper reference to equity, without acting towards others as we would have them act towards us, 

it is not possible to fulfill what scripture teaches about justice and love.  In this sense, equity can 

be understood as a virtuous habit of enacting the formal, imaginative, and affective processes of 

the Golden Rule; the virtue of equity is the “proper medium” that animates “judgment to the rule 

of charity (caritas)” and all that is “laid down in the law and the prophets.” 

 We can infer two interwoven layers in Calvin’s definition of virtue-equity by the 

workings of the Golden Rule—layers which clarify in what sense equity, as a virtuous 

disposition, promotes the implementation of the moral law and love.  First, the Golden Rule lays 

out the formal and imaginative habits we must cultivate if we are to implement the moral law 

and the second great love commandment. Moreover, the second table of the Decalogue and its 

summary in the command to “Love your neighbor as yourself” are satisfied, “if he does to others 

what he requires to be done to him.”
420

 As I interpret Calvin, conscientious reflections which 

evaluate situations by the ethic of mutual reciprocity follow the formal structure of the Golden 

Rule.  In this way, I come to equitable discernment about what I ought to do in a given situation 

by imaginatively considering how I would want to be treated if I were the other and how the 

other would want to be treated if the other were me. Thus, it would seem that the equitable 

disposition to partake in the formal and imaginative processes of the Golden Rule (i.e., virtue-
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equity) enable us to discern how the standard of equity (i.e., value-equity) might apply in a 

particular state of affairs.
421

  

To this point, Calvin explicitly attributes the quality of equity to those persons who are 

inclined to ask: “Whether we ourselves have in anything acted unkindly towards others,” and 

“whether they with whom we have to deal, have not experienced similar hardship from us.”  To 

do so, he says, is to be “inclined to equity.” Calvin writes:  

 [W]hile we have time, let us learn to exercise humanity, to sympathize with the 

miserable, and to stretch out our hand for the sake of giving assistance. But if at any time 

it happens that we are treated roughly by men, and our prayers are proudly rejected; then, 

at least, let the question occur to us, whether we ourselves have in anything acted 

unkindly towards others; for although it were better to be wise beforehand; it is, 

nevertheless, some advantage, whenever others proudly despise us, to reflect whether 

they with whom we have had to deal, have not experienced similar hardship from us…By 

these words they bear witness that the hearts of men are so under Divine government, that 

they can be inclined to equity, or hardened in inflexibility.
422

  

 

Notice in the first sentence the affective layer of Calvin’s definition of equity.  Calvin attributes 

equity to persons who not only habitually exercise the formal and imaginative requirements of 

the Golden Rule, but also foster the habit of sympathetically identifying with those who share a 

common humanity.  While analogous to Aristotle’s depiction of suggnome, Calvin resists 

appealing to pagan sources, insisting that Christ formulates a basic requirement of equity that 

everyone can remember, which eliminates “long and involved debates” if the “simplicity (of the 

Golden Rule) is preserved.”
423

 Luther also defines equity in terms of sympathetic identification, 

but he is less explicit about equity’s connection to the Golden Rule.   Luther emphasizes 
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sympathetic identification more as a constitutive element of loving judgment, less a constitutive 

element of natural equitable discernment which informs loving judgment.  

 We are beginning to see to what extent equity is, to borrow Haas’s words, “first and 

foremost a virtue within the hearts of believers before it makes its appearance as a guide for 

justice in human social life.” But there is something misleading about the description of equity as 

“first and foremost” a virtue “within the hearts of believers” prior to “making its appearance as a 

guide for justice.” What is misleading about it is that Haas seems to imply that the manifestations 

of the virtue of equity precede the recognition of any ontologically real standard which we might 

call value-equity.  But I am not sure that Calvin is committed to such a view.  At times Calvin 

characterizes the apprehension of equity, through the vehicle of conscience, as stimulating 

remorse, guilt, and excuses in response to the inability to live up to the standard of equitable 

fare-dealing, in which case, equity can be said to engage the conscience, as a standard of natural 

morality, prior to  emerging as a virtue within the heart.  This may seem too scholastic of a point, 

but it is not trivial.  The question it raises is whether Calvin held a realist theory of natural law, 

which affirms the ontological status of moral knowledge acquired by the conscience. If Calvin 

holds moral standards, like equity, to be objective, universal and metaphysically grounded 

(which I think he does), then the characterization of equity as “first and foremost a virtue within 

the hearts of believers before it makes its appearance as a guide for justice in human social life,” 

demands elaboration.  Perhaps it would be more fitting to say that the acquisition of the virtue of 

equity occurs in persons in conjunction with the apprehension of conscience of value-equity as a 

normative standard as a guide for justice in human social life.”  

Related to this is Calvin’s tendency to discuss the virtuous tendencies of equity within the 

framework of the Love Commandments, such that equity, understood in terms of the processes 
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of the Golden Rule, functions as a kind of middle term which bind the words “you shall love 

your neighbor” to the reciprocity qualifier “as yourself.”  But while the comingling of equity, the 

Golden Rule, and the Love Commandments is not new, the merging of them to a conception of 

subjective rights is.    

In his Commentary on Matthew 5:25, Calvin suggests that the reason why “each person is 

too tenacious of his own right” is due to the simple fact that “each is too much disposed to 

consult his own convenience to the disadvantage of others.”
424

  He writes:  

Almost all are so blinded by a wicked love of themselves, that, even in the worst cases, 

they flatter themselves that they are in the right. To meet all hatred, enmity, debates, and 

acts of injustice, Christ reproves that obstinacy, which is the source of these evils, and 

enjoins his people to cultivate moderation and equity (moderationem et aequitatem), and 

to make some abatement from the highest rigor, that, by such an act of justice, they may 

purchase for themselves peace and friendship.
425

  

 

Calvin characterizes the virtue of equity as a moderator of severity—specifically severity in 

demanding “our right with unflinching rigor.”
426

  Christ, he says, points to the “remedy” of 

equity so that some “restraint” can be set “upon our desires,” so that we may act not so much “to 

our own disadvantage,” but to limit the pursuit of “our rights with unflinching rigor.”
427

 Calvin 

presents two reasons why Christ admonishes equitable restraint (or moderation) when pursing 

our own rights.  First, Christ admonishes people “to make some abatement from the highest 

rigor” so that “by such an act of equity (aequitate), they may purchase for themselves peace and 
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friendship.”
428

 Equity, in other words, preserves the bonds of human community.  Secondly, if 

we act with the “utmost rigor” toward those with whom we share the bonds of community, God 

himself “will act toward us with the utmost rigor.”
429

   

[T]he Heavenly Judge will act towards us with the utmost rigor, so as to forgive us 

nothing, if we do not labor to settle those differences which we have with our neighbor. 

But I view it more simply, as an admonishment, even among men, it is usually 

advantageous for us to come to an early agreement with adversaries, because, with 

quarrelsome persons, their obstinacy often costs them dear. At the same time, I admit, 

that the comparison is justly applied to God; for he will exercise judgment without mercy 

(misericordia) (James 2:13) to him who is implacable to his brethren, or pursue his 

contentiousness to the utmost.
430

 

 

Calvin, like Luther, rationalizes the need to be equitable and moderate along consequentialist 

lines, especially by way of consideration of how quarrels may be brought to an end.   When we 

cling with utmost rigor to our own rights against “quarrelsome” and “obstinate” persons, it is, he 

says, to our own disadvantage.  Accordingly, his counsel is to “come to an early agreement” 

whenever it is appropriate. Moreover, how we act toward others will be the very measure for 

how God will act towards us.  God will “exercise judgment without mercy” to him who is 

“implacable to his brethren” and to him who pursues “his contentiousness to the utmost 

(rigor).”
431

   

Calvin extends the second line of argument in his commentary on Titus 3:2-3, which 

admonishes people to “avoid quarreling, to be gentle (epieikes)” by remembering that “we 

ourselves were once….”   
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Nothing is better adapted to subdue our pride, and at the same time to moderate our 

severity, than when it is shown that everything that we turn against others may fall back 

on our own head; for he forgives easily who is compelled to sue for pardon in return. And 

indeed, ignorance of our own faults is the only cause that renders us unwilling to forgive 

our brethren.
432

  

 

He adds:  

The knowledge of their former condition should therefore dispose them to sumpa>qeian 
(fellow-feeling)…he exhorts us to mildness, he advises everyone to remember his own 

weakness. Here he goes farther, for he bids us remember those vices from which we have 

been delivered, that we may not pursue too keenly those which, still dwell in others.
433

 

 

Intrinsic to Calvin’s definition of equity as a virtue is the disposition toward moderation of 

severity with respect to our rights, arising out of a concern for the rights of others and a concern 

for the preservation of the bonds of community, a remembrance of how our behavior will serve 

as a measure for how God relates to us as well as a remembrance of how we ourselves once 

were.  

 Some of Calvin most innovative ideas about equity appears in his commentary on Abram 

and Lott narrative of Genesis 13:1-14.  Describing “the equity (aequitas) of Abram” as “worthy 

of no little praise,” Calvin defines equity in terms of Abram’s voluntary moderation toward his 

nephew Lott.
434

  Abram, he says, endeavored to remedy the “contagion of strife” within his 

household “by his moderation.”
435

 The principal lesson that Calvin derives from Abram is that he 

sought to preserve the “sacred bond” of community and “for the sake of appeasing strifes, 

voluntarily sacrifices his own right.”
436

  Although Abram was the superior in this relationship, 
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and could “with an honorable pretext, have more pertinaciously defended the right which he 

relinquished,” he, modeling true equity, “shrinks from nothing for the sake of restoring 

peace.”
437

 If everyone, likewise, “meekly and moderately departs, in some degree, from his just 

claim,” they will have relied on the “best remedy for the removal of all cause of bitterness” 

between persons.
438

 Indeed, whosoever is “too eagerly intent” on his own right, is said to lack 

equity.
439

  Calvin, unlike Luther, sets the virtue of equity within a natural right framework, such 

that equity, in one sense, comes to mean “voluntary sacrifice” of one’s own rights for the sake of 

love and the common bonds of community.   

Although Calvin’s descriptions of the virtue of equity reiterate key Lutheran themes, 

Calvin introduces important innovations.  Equity is characterized as a virtuous remedy for the 

human condition, but it is firmly grounded on a natural rights framework, guiding and setting 

limits on the exercise of moderation and abatement of severity.     

What limits does the reform set on equitable moderation?  For Calvin, equitable 

moderation is to arise “from our abundance.”  In his Commentary on 2 Corinthians 8:13, Calvin 

says:  

This doctrine, however, is needful in opposition to fanatics, who think that you have done 

nothing, unless you have stripped yourself of everything, so as to make everything in 

common; and, certainly, they gain this much by their frenzy, that no one can give alms 

with a quiet conscience. Hence we must carefully observe Paul’s epieikeia and 

moderation (έπιείκεια et moderatio), in stating that our alms are well-pleasing to God, 

when we relieve the necessity of our brethren from our abundance—not in such a way 

that at they are ease, and we are in want, but so that they may, from what belongs to us, 

distribute, so far as our resources allow, and that with a cheerful mind.
440
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This is an important point.  Equitable departure from strict adherence to our own rights is not 

intended to leave us “in want” but to flow from “our abundance.”  It is only from our material, 

moral, and spiritual riches that we “distribute” as “far as our resources allow.” Thus, by 

implication, when we ourselves are in need (i.e., when we lack the adequate resources of the 

self), the assertion of our rights may be a legitimate pursuit of equity.
441

  This suggests that self-

relating activities are not only requisite for the acquisition of moral knowledge but they are also 

derivatively valuable in allowing us to sustain voluntary moderation over a span of a lifetime.   

 At times, Calvin carefully describes the virtue of epieikeia as conforming to “an equality 

of proportional right,” fixing moderation of severity within a natural rights framework of value-

equity. According to Calvin, equity as a virtuous disposition to moderate severity ought to foster 

a “system of proportional right,” in which we “communicate to each other mutually according to 

the measure of gifts and of necessity.”
 442

  When the virtue is normatively fixed to that end, 

“mutual contribution produces a befitting symmetry” where “some have more, and some less, 

and the gifts are distrusted” in an equitable manner.
443

    

In pursuing an equality of proportional right, we may, on occasions, “exercise 

beneficence” according to the “condition and station” of life in which God places us.  Thus, 

Calvin says, when Paul admonishes us to be epieikeia, we must weigh the “present necessity” 
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against the resources provided to us by God; and this, Calvin says, is the “true rule of equity 

(veram aequitatis regulam).” True equity moderates strict legal rights by considering the rights 

of others in balance with the resources we have available.  To associate epieikeia to an utter 

abandonment of self-regard, as the “fanatics” are willing to do, instead of “from our abundance,” 

is to break down the inherent connection between the virtue of equity and the value of equity.      

Moreover, Calvin suggests that within this “system proportional right,” severity in 

defending our own right is “sometimes necessary” as a “last resort.”  Although Calvin esteems 

the virtue of gentleness (epieikeia), no less than Luther, the “true rule of equity” demands that we 

also consider under what circumstances severity might be necessary.   

Nothing delights him (Christ) more than gentleness, which is becoming of a minister of 

Christ, and of which the Master himself furnished an example…Severity, it is true, is, I 

acknowledge, sometimes necessary, but we must always set out with gentleness, and 

persevere in it, so long as the hearer shows himself tractable. Severity must be last resort. 

“We must,” says he, “try all methods, before having recourse to rigor; nay more, let us 

never be rigorous, unless we are strained to it.
444

  

Luther’s tendency was to define the intent of laws primarily in terms of the theological virtue of 

love, leading him to neglect circumstances in which severity (and self-regarding acts) might be 

justified.  In contrast, Calvin, who filters love through the fixed points of natural equity, posits 

severity as a strategy of last resort in circumstances in which disproportionate meekness or 

forbearance might threaten the very system of proportional right. This is because within the 

system of proportional right, unconditional submission to gross violations against me could, in 

some cases, eviscerate the standing of equity and threaten the common good. Calvin, in this 

manner, carves out the possibility of pursuing one’s individual legal right with the utmost rigor, 

                                                 
 
444

 John Calvin, Commentary on 2 Corinthians 10:2.  



 167

but only as a “last resort” and only for the sake of the common good.  But because equity is the 

basis of severity, Calvin insists that “severity” must “always (be) attended by compassion.”
445

  

Calvin would have us cultivate the virtue of equity by moderating our strict right for the 

sake of preserving the bonds of community, but he also leaves open the possibility of pursuing 

our rights with utmost rigor when the behavior of others threatens the system of proportional 

right built around the standard of natural equity.  
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