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Abstract

In democracies, legislatures often delegate significant policymaking authorities to agencies in the

executive branch. The primary way that agencies exercise this authority is by writing rules, which are

quasi-legislative acts that are functionally equivalent to laws for most purposes. Each year, admin-

istrative agencies in the United States issue thousands of rules with substantial social and economic

ramifications. Importantly, institutional avenues aimed at promoting rationality, accountability,

and legitimacy also create opportunities for interest groups to make policy gains.

The four-paper dissertation uses a mix of formal modeling, high-frequency event studies, and

qualitative content analysis to show how interest groups were able to influence the implementation

of the Dodd-Frank Wall Street Reform Act at the Federal Reserve Board. The first paper, “What

Biased Rulemaking Looks Like,” critically examines existing findings of biased mobilization and

biased policy change during rulemaking. It distinguishes between allocational and inferential bi-

ases, showing how industry dominance over rulemaking can emerge from informational incentives

and collective action problems even in an industry-hostile regulator. The second chapter, “What’s

at Stake In Rulemaking,” makes two important points. It provides new evidence that rulemaking

discretion is often large and that interest groups are able to use comments to persuade regulators to

adopt their preferred position. More subtly, it also presents new evidence in favor of the allocational

bias explanation for industry dominance of Dodd-Frank rulemaking that is not subject to the same
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observational equivalence problem the model raises. The third chapter, “Meetings, Comments,

and the Distributive Politics of Rulemaking,” explores the role of unobserved confounding due to

ex parte meetings on the second chapter’s story of commenter influence. It finds not only that the

estimated effect of commenting is consistent after considering the role of comments, but also that

meetings during rule-development are associated with gains that are much larger. The final chapter,

“What Comments Do and Why,” is a qualitative content analysis of hundreds of comments that

develops a fuller, not exclusively preferential account of why comments would persuade regulators.

It also provides evidence that informational mechanisms, rather than threats of external sanction,

drives interest group influence-seeking during financial regulation.
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1
Introduction

One of the key ironies of contemporary democracies is that, on some level, they are not all that

democratic. Vast policymaking authorities are delegated to executive agencies, which themselves lack

direct electoral accountability. The puzzle of delegation has lead to normative theoretical treatment

by such varied thinkers as Carl Schmitt, Theodore Lowi, and recently Philip Hamburger. At times,

however, these normative accounts assume descriptive facts about which there is genuine debate

among empirically-minded scholars. In particular, why does the legislature delegate? How much
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discretion do agencies possess? How do agencies use their discretion? What can outside interests do

to influence agencies, and when and why are they successful?

For the past three decades, American political scientists working on bureaucratic politics have

largely focused on the question of why legislatures seem to delegate so much. An answer suggested

by McCubbins, Noll, and Weingast (1987) is that if the legislature delegates with discretion, it must

do so because delegation gives the legislature what it wants more than other alternatives. Although

this answer is, at least under game-theoretic reasoning, axiomatic, it is also unsatisfying. If the al-

ternative to delegation is no policy at all, or really bad policy, then many outcomes are “preferable”

without being particularly good. By contrast, some have argued that Congressional dominance of

administrative procedures could be so strong that Congress typically does get its most preferred out-

come (Moe 1987). The mechanisms of Congressional control, in this telling, are ex post controls such

as committee hearings or budget authorities, and ex ante controls such as administrative procedures.

The quintessential administrative procedure, notice-and-comment rulemaking, forces agencies to

publish a notice describing what policy they intend to make, receive information in the form of

comment letters from the public, and then publish a final rule that becomes legally binding policy

that is functionally identical to law. By tying the hands of the agency to the information they re-

ceive, administrative procedure is supposed to tether policy to the desires of interests that dominate

Congress. Those that win in the legislature, go on to win in the agency. It might be a “deep state,”

but democracy holds the reins.

Yet is that how administrative policymaking actually works? Take, for example, the case of the

Dodd-Frank Wall Street Reform Act. The law was passed by a Democratic super-majority over the

strong objections of the financial sector. From the strong Congressional dominance perspective,

what should happen during agency policymaking is that, since the banks which were a minority

interest in the legislature, they should go on to lose again in the administrative arena. Yet most schol-

arship on notice-and-comment gives reason to think that the opposite would happen. The banks
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might win in the depths of the executive branch where they lost in the light of the legislature. It is

well-known that regulated businesses are more likely to take an active role in agency policymaking

than other groups (Huntington 1952b; Bernstein 1955; Golden 1998). More recently, scholars have

shown businesses are more likely to achieve policy gains through their advocacy than other interests

(Yackee and Yackee 2006; Haeder and Yackee 2015). It is difficult to think that bias in mobilization

and bias in policy change are “really” the outcomes Congress intends. Rather, these findings are

more consonant with some form of the “regulatory capture” (Carpenter and Moss 2013), the most

simple version of which is that agencies are constitutively predisposed to favor regulated interests.

Others have noted that the Congressional-dominance theory struggles to explain the findings of

the empirical literature on notice-and-comment (Balla 1998a), but proponents of such a theory are

not without their rejoinders. In particular, it is always possible that the extensive mobilization bias

relates to biased policy change in a tiny sliver of discretion, one that is effectively too small for it to

be worth it for the legislature to pay attention. Within legal scholarship, there are prominent voices

that have argued notice-and-comment is effectively a “kabuki theater” (Elliott 1992; McGarity 1992;

Barron and Kagan 2001), a play at legitimacy and responsiveness masking some real decision-making

process occurring earlier, where ex post controls play a determinative role. For law-minded scholars,

the most important ex post control is, unsurprisingly, the judicial system. Most of the formal theo-

retic work within political science on rulemaking follows the lead of this literature and assumes that

agency policymaking is a form of bargaining in the shadow of the courts (Stephenson 2006, 2007;

Gailmard and Patty 2016; Turner 2017). Indeed, these models seem to have so internalized the Con-

gressional dominance perspective that the position of policy that emerges from rulemaking is not an

issue, but rather the only question is whether the agency will work hard to discover the policy that is

truly best. Existing methods of evaluating policy change during rulemaking would struggle to con-

firm or refute the claim that there are questions of real distributive significance being settled during

the notice-and-comment process in particular, or during rule development more generally.
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In some ways, then, it seems that the debate in political science about the meaning of administra-

tive policymaking has become stuck, with theoretical and empirical sides of the literature not really

engaging with one another or the profound questions of distributive politics that raise the most se-

rious legitimacy concerns which motivate the literature. Instead of starting with the question “why

delegate,” which is roughly speaking the first step in the delegated policymaking game, I investigate

questions about how and why rulemaking resolves preferential conflict between interested stake-

holders, who are all trying to persuade the regulator to make policy that benefits their interests the

most. In game-theoretic analysis, it is customary to begin at the end and end at the beginning, and

so too do I believe that progress on understanding the puzzles of administrative policymaking re-

quire us to think hard about what legislatures delegate toward before we try to understand when

and why they delegate in the first instance. In developing an account of how rulemaking resolves

conflict between the preferences of stakeholders, I challenge the interpretation of some existing

empirical findings and suggest productive lines of further inquiry for empirical research. In the

subsequent chapters, I present empirical findings that are more robust to some of the difficulties

raised by my own formal work and previous scholars, and embellish the basic theoretical account

by highlighting the importance of interest group engagement prior to a regulation’s proposal and

other, non-preferential aspects of interest group persuasion toward regulators. Many of these later

chapters testify to the enormous distributive stakes in play at rulemaking and the vitality of notice-

and-comment as a forum for policy selection.

Let me be clearer about how and where the dissertation achieves these aims. Chapter 2 is enti-

tled “What Biased Rulemaking Looks Like” and develops a new model of the rulemaking process,

which it uses to address basic question about interpreting descriptively and normatively the mobi-

lization and policy change biases that other scholars have documented. What does it mean to say

that regulated interests participate “too much” and policy changes between proposed regulation

and final regulation benefit them “more than they should”? An implication, sometimes stated and
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other times left implicit, is that such empirical patterns are evidence of a deeper bias on the part of

the regulator, a desire to “play favorites” between various stakeholders. But is that so?

In this model, I ask what participatory and policy change outcomes would look like if rulemaking

involved simple tradeoffs between stakeholders the regulator had different predilections to favor, as

well as some residual concern such as administrability, Congressional intention, bureaucratic pref-

erence, and so forth. The model is a two-sided persuasion game, i.e. involves costly but truthful

signaling, between a set of interest groups that possess private information about what their exact

preferences are. Actors in the model are strategically sophisticated and come to the table with rele-

vant common knowledge, including prior beliefs about what interest groups’ preferences might be,

how the agency tends to weigh preferences, and also the errors that the agency might make in inter-

preting group preferences if the interest group does not go on the record. The chapter distinguishes

between allocational bias, which affects the manner in which the regulator “weighs” between group

preferences, and inferential bias, which affects the inferences that the regulator will make about

group preference given that the interest groups do not participate.

The “interest-balancing” model of rulemaking model makes a number of interesting points. It

shows, for example, that not only are the two-sided strategic selection issues subject to the same

collective action problems identified by (Olson 1971), they create new informational problems that

can completely confound inferences about allocational bias. If the regulator cares an iota about

producers of a good, it is always possible to find circumstances in which policy change and indus-

try mobilization favors producers, despite the fact that the agency is much more disposed to make

policy in favor of the consumers of a good. This finding presents a significant challenge for the ex-

isting empirical literature. Even in the most simple model describing the smallest set of actors that

are potentially relevant, and under the relatively anodyne description of rulemaking as involving the

resolution of conflicting stakeholder preferences, existing scholarship cannot tell whether regula-

tors are biased in favor of the regulated interests. The conclusion is reminiscent of Heckman (1998),
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which offered important challenges to the empirical literature on identifying racial discrimination,

although the assumptions driving this model are, if anything, even more plausible.

Chapter 3 is entitled “What’s at Stake in Rulemaking.” Co-authored with Daniel Carpenter, the

chapter applies new econometric approaches to studying regulatory outcomes in order to make sev-

eral important points for the broader literature on rulemaking. By sifting through reams of financial

and administrative data, the chapter show how firms’ stocks responds to the announcement of new

proposed and final rules within minutes and hours of announcement. Commenting firms obtain

stock returns between 5 and 12 percentiles higher than those that abstained. Observed rulemaking

participation by publicly-traded banks alone accounts for $3.2 to $7.8 billion in excess returns. The

aggregate influence of commenters on all Dodd-Frank rules is likely far larger, to say nothing of rule-

making more generally. These findings are only possible if agency discretion is substantively large,

at least in the view of financial markets, and they strongly suggest that interest groups are able to

use comments to persuade regulators to adopt their preferred position. More subtly, the chapter

also presents new evidence in favor of the allocational bias explanation for industry dominance of

Dodd-Frank rulemaking. Under the model, the position of proposed rules demonstrates the allo-

cational bias of regulator, while the final rule reflects the allocational bias of the regulator as well as

the information it received, so potentially subject to confounding. The gains that commenting firms

experience at proposal is hard to square with anything but allocational bias favoring commenters, at

least under the assumptions of the model.

Chapter 4 is entitled “Meetings, Comments, and the Distributive Politics of Rulemaking” and

begins to develop a thicker empirical portrait of interest group advocacy during rulemaking. Con-

temporary procedures actually provide interest groups two opportunities to persuade regulators:

ex parte meetings and public comments. Using high-frequency event study methods, I conjointly

analyze the effect of meetings and commenting on Dodd-Frank rules at the Federal Reserve Board,

finding that meetings and comments were both associated with abnormal returns worth billions.
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The effect of meetings during rule development is larger than the effect of commenting, however,

which is troubling as the bias of mobilization during rule development is known to be larger, espe-

cially at the Board (e.g. Krawiec 2013). I illustrate and contextualize these findings by describing the

Board’s implementation of the Durbin Debit Card rule, and the attendant distributive politics.

Chapter 5 is entitled “What Comments Do and Why.” Co-authored with Steven Rashin, this

largely qualitative piece examines the theoretical reasons why interest group commenting during

rulemaking would be effective, and then examines many comments to see how frequently firms

resorts to these mechanisms. At a high-level, there are two distinct reasons why comments might

indeed obtain influence: they may either inform the regulator about policy consequences or they

may threaten the regulator with sanction by more powerful political actors, especially the Courts

or Congress. We find that the vast majority of comments to the financial regulatory agencies in the

Dodd-Frank era have purely informational content, while a smaller number involve threats suggest-

ing involvement of political principals. The ratios are stable across the various agencies. We interpret

these findings as evidence that informing has greater marginal benefit for the typical commenter

than threatening. In order to explore the mechanisms behind these findings, in particular whether

they are driven by benefits or costs, we explore how the strategy of outside interests changes across

the resource distribution and analyze the litigation records of firms against these agencies.

Rulemaking, as with lawmaking, is a vast and complex subject. These papers together neverthe-

less mark a significant contribution, methodologically, theoretically, and descriptively, to the social

scientific literature on the subject. They begin to offer an alternative account for how agencies inte-

grate public preferences during rulemaking, and with what effect for democratic government.
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2
What Biased Rulemaking Looks Like

Critics of administrative policymaking are numerous and vociferous. Although they may

blame the regulatory state for many ills, the crux of their argument frequently relates to represen-

tation. “Administrative legislation is unrepresentative,” writes one author, “It therefore is with-

out consent, without obligation, and without popular accountability. Indeed, it is a form of class

power” (Hamburger 2014). Yet, one could make strong arguments that policymaking in legislatur
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is unrepresentative because of gerrymandering, disenfranchisement, lobbying, campaign finance is-

sues, or other representational impediments. Further, some would argue that agency policymaking

is radically democratic. Many contemporary national and subnational systems use “notice-and-

comment” rulemaking procedures (Jensen and McGrath 2011). In this policymaking scheme, regu-

lators must submit proposed regulations for public feedback. If the agency does not appropriately

consider these comments, the submitter can sue and have a court invalidate the rule (see, e.g. Home

Box Office, Inc v. FCC, 1977). Notice-and-comment procedures create an open-forum, whose open-

ness is enforced through judicial sanction.

The quality of democratic representation and responsiveness in notice-and-comment procedures

is an important topic both theoretically and practically, which a large and growing empirical liter-

ature addresses (e.g., Krawiec 2013; Michael 2013; Balla and Daniels 2007; Figueiredo 2006; Cuellar

2005; Golden 1998). Although this scholarship has produced profound insights into regulatory pro-

cesses, it has also grappled with thorny theoretical issues clouding inference. Many related areas of

empirical research suffer similar issues, and one often hears calls for additional formal theoretic work

to address such difficulties (Hojnacki et al. 2012). Formal theorists have long worked on topics about

or related to rulemaking (McCubbins and Schwartz 1984; McCubbins, Noll, and Weingast 1987;

Epstein and O’Halloran 1999). In recent years, a number of notable formal-theoretic papers have

addressed thematically similar questions about bureaucratic efficacy and legitimacy (Gailmard and

Patty 2016; Bueno De Mesquita and Stephenson 2007; Stephenson 2007). Yet, none of these models

has focused on the outcomes empirical scholars regularly report data about: public-participation

rates and patterns of policy change. This is unfortunate because the data that empirical scholars

produce obviously relates to issues of representation and bias, although exactly how is often more

complex than one might think.

Scholarly findings about public-participation rates illustrate the interpretive difficulties that mo-

tivate my model of rulemaking. The literature finds that most regulations receive no public com-
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ments and a few receive an overwhelming number of public comments. In more “typical” rule-

makings that receive between one and several thousand comments, business interests are the most

active participants. Arguably, these findings establish inequality in process and suggest inequality in

outcomes. Yet, there are many reasons for doubt. A lack of participation may mean the proposal is

uncontroversial or represented a favorable compromise to all interests. Similarly, a surfeit of partic-

ipation may indicate public outrage; panic that agencies will ignore the preferences of many diverse

interests; or that other nefarrious dealings, such as “docket spamming,” are in the works (see, for

example, Hitlin, Omstead, and Toor 2017, discussing the FCC’s repeal of net neutrality).

One could easily make similar informal arguments in regard to observations about how rules

change from proposal to final stage. These alternative possibilities are sufficiently concrete that one

could, in theory, investigate their merits. Other worries are more amorphous and do not lead to

specific predictions. Rather, they cast a shadow of gloom over the entire research enterprise. For

example, many would assume that actors that participate in notice-and-comment are strategic. As

a result, the regulator and interested outside actors understand each other’s incentives and respond

accordingly. Possibly, they also respond to the strategic incentives of actors, such as Congress or the

courts, who may only occassionally participate. The entire system is endogenous with respect to

itself. Therefore, it is hard to know what to make of data that emerges from the process. Doubts

like these are “productive” in the sense that they prevent scholars from overinterpreting their data.

Yet, they are also deeply unproductive because they deter valuable data collection, provide limited

resources for defining scope conditions, and suggest no robust or interesting research strategies for

learning more about the quality and nature of representation during rulemaking.

This paper clarifies the interpretation of empirical data on rulemaking by modeling the notice-

and-comment process as a two-sided persuasion game played between a regulator and interested

outside actors. The model’s framework distinguishes between three potential pitfalls in regulatory

policymaking: allocational bi , inferential error, and inferential bi . “Allocational bias” relates to
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the weight the regulator assigns the preferences of outside actors. For example, a captured regulator

might only care about the preferences of a single firm or industry, whereas a bureaucratic zealot

might give no weight to the preferences of either concerned firms or citizens. “Inferential error”

describes the difference between the regulator’s assumptions about the preferences it cannot observe

and what those preferences truly are. If inferential error is systematic, then it is “inferential bias.”

For example, a regulator might ignore participation incentives and assume that outside actors that

comment have similar preferences to those that do not comment. If the regulator did that, it could

lead to inferential bias. Inferential bias can increase the magnitude of inferential errors, but even an

unbiased regulator makes inferential errors because it can only approximate preferences it does not

observe. The less predictable the preferences of the abstaining outside actors, the bigger the expected

inferential error, regardless of whether a regulator is inferentially biased.

The model informs us that two crucial levers affect outside actors’ incentives to participate in the

notice-and-comment process: inferential error and allocational bias. Each lever is also critically im-

portant in determining the resulting policy. As the empirical literature on rulemaking assumes, data

about the level of participation in rulemaking do reveal information about regulatory bias under

the model. For example, positive levels of public participation from multiple sectors is inconsistent

with both absolute zealotry and single-sector capture, no matter how systematically mistaken the

regulator is about outside actors’ preferences. The reason is straightforward. If the regulator does

not care about the preferences of outside actors, it would not respond to information it receives

about those preferences. Therefore, outside actors would have no incentive to provide such infor-

mation. Because scholars typically find some participation from many sectors during rulemaking,

the model should leave us modestly encouraged.

However, stronger interpretations of known patterns are difficult to reach. If producers submit

more comments than consumers, is that evidence that regulators favor producers over consumers?

Not necessarily, says the model. Participation during rulemaking needs two ingredients: (1) suffi-
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cient concern for a potential participant’s preferences and (2) sufficient anticipated error about those

preferences. Provided that both ingredients are present, one cannot determine the ratio of these

two substitutes purely from outputs. Producers might comment more than consumers because of

regulatory favoritism or because its more difficult to predict the effect of regulation on producers.

Similarly, if rules systematically change in a way that favors businesses over other groups (Yackee

and Yackee 2006), that could occur because allocational bias favors business or because the regula-

tor’s inferential error with respect to other groups is smaller. If one knew that inferential error for

business interests were smaller, then that would establish allocative bias toward business, at least un-

der the model. In place of generic concerns about observational equivalency, the model develops a

framework for understanding specific pathologies and provides scope conditions under which these

pathologies would not cloud inference.

Although the model addresses rulemaking, it literally describes a participatory system in which a

decision-maker proposes a policy, responds to costly signals from outside actors about their prefer-

ences, and then makes policy to respond to those preferences. Other policy fora besides rulemaking,

including participatory budgeting, school board meetings, and party platform committees, arguably

fit this mold. The bias of systems for participatory policymaking is a topic of perenial interest to

scholars. Researchers in these areas may have their own concerns about how strategic interaction

confounds their inferences. The framework this model develops may well prove useful.

2.1 Rulemaking: Examples, Processes, and Patterns

Rules, like laws or treaties, are one kind of official document that governments issue. For lawyers,

the manner in which these documents relate to one another is a topic of great interest and – occas-

sionally – confusion. For individuals and firms, the most pressing question is, “where does it say

what I am supposed to do?” Both laws and rules tell members of the public what to do. In most
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cases, these dictates are complementary. The law describes a requirement or a policy; the regulation

clarifies or implements it. Conflicts nevertheless do occur. Theoretically, in cases of disagreement,

the law triumphs. Practically speaking, policy-minded scholars should recognize that getting the law

to triumph is easier said than done. Agencies zealously defend the rules they write in court. Litigat-

ing against a regulator is time-consuming and costly, and the standards of judicial review stack the

deck in the agency’s favor. Almost none of the individuals that theoretically might sue an agency will

actually go on to seek judicial review (see, e.g., Stoll 2010, especially pp. 90-91).

Rules have consequences for virtually every policy domain. Indeed, rules often address the core

policy trade-offs in a much deeper and more practical way than the laws that authorize them. For

example, no provision of the U.S. Code specifically instructs the Consufer Financial Protection Bu-

reau (CFPB) to regulate payday loans. Instead, section 1031 of the Dodd-Frank Act asks the CFPB

to make rules preventing “unfair” or “abusive” consumer-finance practices. The 2-page section de-

scribes how the agency should determine which practices are unfair or abusive. The payday-loan rule

is, by contrast, a 1,600-page behemoth. At a high level, the rule represents a balancing act (Cordray

2017). On the one hand, the rule aims to discourage lenders from leading borrowers into viscious

debt spirals. On the other hand, it tries to preserve consumer access to this market. Without access

to payday loans, desperate consumers may switch to potentially worse sources of finance, such as

pawn-brokers, loan-sharks, or high-interest credit cards (Bhutta, Goldin, and Homonoff 2016). The

regulation forces lenders to conduct a “full-payment test” before issuing a loan. The test ensures

that borrowers will not need another high-interest loan to pay back the first loan. The rule describes

what the full-payment test must include, which loans are subject to it, which loans are exempt, and

various provisions relating to recordkeeping and disclosures (Kully and Robinson 2017). The pay-

day loan is just one example of the regulations that section 1031 makes possible.

There is a large scholarly literature exploring various aspects of the notice-and-comment” pro-
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cess by which most rules are produced.* Recent empirical work on rulemaking in political science

focuses largely on two crucial questions relating to public influence over policymaking: “Who par-

ticipates in rulemaking” and “How do rules changes from proposal to final form?” This literature

suggests several stylized facts:

• Defining the typical rule or comment is difficult, since there is so much variation in the num-

ber of comments that rules receive (Golden 1998; West 2004; Yackee 2006; Balla and Daniels

2007). An analysis of data from regulations.gov suggests that most rules receive no com-

ments and most comments were submitted on a small number of rules (see Appendix, Figure

1).

• Participation during notice-and-comment is pluralistic, in the sense that firms from many

sectors, associations, and even ordinary citizens at times participate (Golden 1998; Balla

1998b; Cuellar 2005; Furlong and Kerwin 2005; Yackee and Yackee 2006).

• Business interests participate more consistently in rulemaking, although even firms from

within a given sector sometimes oppose one another (Golden 1998; West 2004; Yackee and

Yackee 2006).

• Some policy change almost always occurs between a proposed rule and a final rule. Most of

these change are not very substantial, but they are occassionally significant. (Golden 1998;

West 2004; Yackee and Yackee 2006). For example, the CFPB amended the payday loan rule

to also regulate “balloon loans.”

• The position that business interests advocate predicts the direction of policy change from

proposed rule to final rule, but the same is not true for other kinds of commenters (Yackee

and Yackee 2006; Haeder and Yackee 2015).
*Excellent overviews are (Kerwin and Furlong 2011) and (Lubbers 2012).
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Several formal theoretic papers have explored rulemaking, but none have sought to make sense of

the theoretical significance of these particular empirical patterns. Rather, existing work on rule-

making emerges from a larger literature on the role of information in bureaucratic politics (Gail-

mard and Patty 2012). The starting point for this literature is the puzzle of delegation. Why would

Congress grant an agent like the CFPB so much discretion to enact policies like the payday loan

rule? The answer, some have argued, has to do with informational asymmetries (e.g., Epstein and

O’Halloran 1999; Bawn 1995). Regulatory agencies have informational advantages that helps them

respond to the fundamental uncertainties of policymaking. If policymaking is uncertain, then

Congress can do better by delegating authority than it can acting on its own, even if Congress and

the agency are not that closely aligned (Bendor and Meirowitz 2004). This answer begs the question,

however, of when and why agencies possesss the information that makes delegation advantageous.

Models exploring this second question come in two flavors. One kind of model focuses on the cir-

cumstances affecting agency investment in bureaucratic capacity (e.g., McCarty 2017; Gailmard and

Patty 2007). In these models, the ideal policy is uncertain, but costly efforts at acquiring expertise

can decrease or eliminate that uncertainty. The willingness of the regulator to invest in expertise

depends on salient features of the political environment.

The second kind of model is premised on the idea that agencies invest not only in expertise, but

also in procedures for receiving and channeling information from the public. These procedures

present the regulator with a “learning problem” (Carpenter 2004). How does the regulator trans-

form a mix of present and absents signals into beliefs about the underlying state of the world? The

manner in which policymakers resolve learning problems can have wide-ranging political and policy

implications (Callander 2011; Volden, Ting, and Carpenter 2008; Carpenter and Ting 2007).

One can describe the notice-and-comment process as either an investment problem or a learning

problem. Recent papers have taken the investment approach (Gailmard and Patty 2016; Bueno De

Mesquita and Stephenson 2007; Stephenson 2007). Yet, to the author’s knowledge none has tried
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casting rulemaking as learning problem, which is surprising. The authors of the APA explicitly ar-

gued that the purpose of the notice-and-comment process was to create a space for learning that

could not come about by one expert actor’s studying an issue on its own.

The reason for [an administrative agency’s] existence is that it is expected to bring

to its task greater familiarity with the subject than legislators, dealing with many sub-

jects, can have. But its knowledge is rarely complete, and it must always learn the fre-

quently clashing viewpoints of whom its regulations will affect.

These differences are and should be reflected in its procedures, which should be

adapted to giving adequate opportunity to all persons affected to present their views,

the facts within their knowledge, and the dangers and benefits of alternative courses.

They should also be adapted to eliciting, far more systematically and specifically than

a legislature can achieve, the information, facts, and probabilities which are necessary

to fair and intelligent action. (Attorney General’s Committee on Administrative Pro-

cedure 1941, p.101-102)

The report writers seem to have envisioned rulemaking as a forum for agencies to learn about the

consequences of various policy choices on interested parties. The agency would then engineer a

compromise between what it wanted to do on the basis of its own expert opinion and what the

public would want. In other words, the rulemaker should aggregate preferences. When political

scientists describe preference aggregation, they typically refer to algorithms for choosing from rank

orders over alternatives. But rulemaking seems to involve a form of preference aggregation that is

fundamentally unlike voting in elections. In rulemaking, a rational actor rather than an algorithm

combines preferences, in response to public signals it may or may not observe, from members of the

public it may or may not care about.†

†A further complication is that the signals that the public sends about its preferences may be dishon-
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Although this formal model receives its inspiration from an informal account that predates the

APA, it is consistent with each of the stylized facts mentioned above. Perhaps more importantly, the

model serves as a useful tool for thinking about rulemaking and the data that it generates. It shows

that patterns of participation and policy change can provide misleading signals about the underlying

bias of the regulator or the regulation.

2.2 Rulemaking as Learning and Adjusting to Public Preferences

2.2.1 The Model

This game has two actors: a regulatory agencyG and a member of the public i. One might think of i

as an individual firm or interest group, or even as a private citizen. The technical Appendix extends

the analysis to the case where the public has n individual members, however the dynamics this article

emphasises are are visible even if the public has a single member. Actors in this model have utility

functions that are dependent on (1) which policy is implemented and (2) actions during rulemaking.

I first discuss how policy utility is modeled and then describe how actions taken during rulemaking

affect utility.

I understand policy utility for the regulator and the public using a single-dimensional spatial

model. Member of the public i has negative quadratic preferences centered around an ideal policy

pi, which is the public’s type. Formally, vi(x) = −(x − pi)2. Whereas pi is known to i, the regulator

knows only the distribution from which pi is drawn. In order to obtain closed-form solutions, I

assume that the distribution of types is uniform, in particular pi ∼ U(mi − ri,mi + ri).‡ This

est or exaggerated. For reasons discussed in the following section, this paper adopts the persuasion-game
framework of (Milgrom and Roberts 1986; Milgrom 2008), which makes it difficult to address dishon-
esty or exaggeration. Deviations from perfect credibility may result in the regulator’s discounting the value
of information it observes and preferring its prior beliefs. Thus, different degrees of credibility in pub-
lic signals can be partially described in the model by modulating the degree of concern for public signals.

‡As we shall see, the model developed here requires forming the posterior from partially cen-
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parameterization implies that prior to notice and comment, the expectation is that the public will

most prefer policymi.

I model the policymaker as an imperfectly benevolent social planner, with an emphasis on the

word “imperfectly.” In particular, the Bernoulli utility function ofG is given by

uG(xf) = −(1 − α)x2f + αvi(xf)

Here, α is a variable controlling the regulator’s allocational bias, or the weight attributed to the pub-

lic welfare. It is comparable with the taste for political contributions parameter a in Grossman and

Helpman (1994). I view bureaucrats as potentially policy-minded. If α = 1, thenG has no prefer-

ences over policy independent of what the public wants. Indeed, its utility function uG(x) = vi(x)

would be identical with the public’s indirect utility over policy. Even if there is no preference con-

flict between the public and the agency, there is nevertheless an informational problem becauseG

does not know vi. Unlike the Grossman-Helpman model, no auction-style mechanism exists for

members of the public to reveal the location and intensity of their preferences. Instead, the notice-

and-comment process may offerG an opportunity to learn pi provided i is willing to incur some

signaling costs. If pi remains unknown, thenGwould select policy only on the basis of its prior be-

liefs. Hence, the utility-function representations of the public and the agency already highlights the

presence of both inferential and allocative problems in crafting regulation. Further description of

the inferential aspects of the regulator’s decision problem will follow some additional discussion of

allocative bias.

Although early political science scholarship sometimes described agencies as benevolent social

planners, and might therefore be willing to assume α = 1, the contemporary bureaucratic politics

sored data. While closed form solutions may still be obtained if types are uniformly distributed,
for most other distributions posterior inference from censored data leads to irreducible integrals.
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literature supports the notion that agencies have policy concerns independent of public welfare.

Theoretically, these concerns might relate to administrability and budget (Niskanen 1968), orga-

nizational mission (Wilson 1989), bureaucratic reputation (Carpenter 2010b), or political ideology

(Gailmard and Patty 2007). Indeed, recent empirical work has provided strong evidence that agen-

cies have ideological biases that are likely related to their policymaking choices (Richardson, Clinton,

and Lewis 2017; Chen and Johnson 2015; Clinton et al. 2012). In order to illustrate how the modeling

technology might describe a non-welfarian social planner, I consider the extreme case where α = 0.

Following Gailmard and Patty (2007), I describe such a bureaucrat as a “zealot.” If α = 0, then

uG(x) = −x2, so the regulator has a utility function quadratically decreasing from 0. It is important

to emphasize that one can select 0 without loss of generality, and, in principle, 0 could reflect any

substantive policy choice. If the ideal policy of the agency were pG ̸= 0, one could simply shift other

quantities in the model horizontally by pG and derive formally identical conclusions. However, us-

ing the regulator’s independent preferences as a reference point does have important interpretive

consequences. If pi > 0 then it means that i’s ideal policy is on one side of the regulator in this

policy space, whereas if pi < 0, it means that i’s ideal policy is on the other side.

Any account of allocative bias in rulemaking should be able to describe some notion of regulatory

capture. Different scholars might use the term “capture” to refer to different phenomena (Carpenter

and Moss 2013). In this model, capture refers to governmental favoritism affecting the distribution

of policy benefits (Stigler 1971). To give some idea of how capture is formalized, suppose that the

public had two members. In this case, the regulator’s utility function would be given as

uG(x) = −α0x2 + α1v1(x) + α2v2(x)

The allocative bias parameter α is now a vector of weights corresponding to each component of the

regulator’s welfare function. If α1 = 1, thenG cares only about the utility of the first member of the
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Figure 2.1: Order of play during the rulemaking game

public: it gives no weight to either its independent preference or the preferences of the second mem-

ber of the public. Hence, the regulator is “completely captured.” Larger αi entails greater policy

favoritism for a given part of the public.

Having specified utility over policies, I now turn to describing the strategic interaction driving

this model of rulemaking. At the beginning of the game, regulatorG proposes a policy, xp. The

public observes the proposal and must choose to send a comment by selecting a ∈ {0, 1}.§ If a = 1,

then regulator observes pi, but the member of the public incurs cost c. Alternatively, i can sends no

signal and incur no cost. As in other persuasion games, the information-sender cannot provide the

receiver false or dishonest signals. After observing the public signals,Gmust select a final policy xf.

Amending policy is costly in this model. Moving from policy xp to xf imposes costs k(xf − xp)2 on

the regulator. Figure 2.1 shows the order of play in this rulemaking game.

Persuasion games describe situations where a decision-maker “need[s] to rely on suggestions and

information provided by individuals who are affected by their decisions” (Milgrom and Roberts

1986). The APA authors portray the notice-and-comment process in such terms. The core econoimc

assumption in such models is that communication must be honest, but need not be given. From a

rational-choice perspective, honesty is justified if information is easily verified or if the cost for re-

porting false information are sufficiently large. Frequently in rulemaking, both are true. Regulators

§In the Appendix, each member of the public makes this decision independently and without any
ability to communicate with other potential participants. Coalitional commenting is an important part
of the politics of rulemaking (Nelson and Yackee 2012), although how coalitions form and why they are
effective remains poorly understood. While not strictly necessary to establish this article point, future
modeling should try to allow for a degree of coordination between potential rulemaking participants.
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have independent investigatory capacity they can use to double-check the information that firms

and interest groups provide. Firms and interest groups do not wish to be caught lying to their regu-

lator because doing so would hurt their reputations. Those who write comment letters within firms

frequently consider future employment with the regulator, or have social connections with employ-

ees of the regulator. Career-concerns may also raise the costs of attaching one’s name to a misleading

comment letter. In cases where verification and reputation do not constrian actors, I would expect

the regulator to discount the value of communication these actors provide and increase the weight of

their prior. Modulating the α parameter can therefore capture some, if perhaps not all, of the effects

of exaggerated or dishonest communication.

I assume that modifying rules is costly to the regulator. While analysis of agency’s reptuational

and managerial incentives can support this assumption, I wish to emphasize the strategic incen-

tives a regulator faces in surviving judicial review. “If the agency is to state the detailed basis for its

actions in such a way that its actions will survive judicial review,” wrote one EPA general counsel,

“public input through formal notice-and-comment rulemaking must come relatively close to the

end of the agency’s process, when the proposed rule has ’jelled’ into something fairly close to its fi-

nal form.” (Elliott 1992) The author cites three examples in which courts forced agencies to repeat

the notice-and-comment process becasue they made changes that were too “fundamental.” These

sentiments are substantially echoed by Barron and Kagan (2001); they write that “the more work

agencies put into their proposals, the less flexibility they show during rulemaking to respond to

the concerns of affected parties.” Indeed, some authors go so far as to argue that aggressive judicial

oversight has gone so far as to “ossify” rulemaking, vitiating the policymaking forum of its intended

dynamic character (McGarity 1992). Although quantitative evidence suggests ossification is over-

stated (Yackee and Yackee 2010), it is nonetheless reasonable to assume that agencies would rather

not make changes to proposed rules and that costs to changes are increasing at an increasing rate.

The quadratic form k(xf − xp)2 captures these dynamics and has a free parameter k ∈ R+ that
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controls the importance of these costs relative to the other parameters in the model.

As a dynamic game of incomplete information, it is appropriate to use the Perfect Bayesian Equi-

librium (PBE) solution concept. A PBE is a set of strategies and beliefs such that, during any stage

in the game, “strategies are optimal given beliefs, and beliefs are obtained from equilibriums strate-

gies and observed action using Bayes rule” (Fudenberg and Tirole 1991). The following proposition

summarizes the conditions for a pure-strategy equilibrium. Detailed proofs that these conditions

are necssary for equilibrium, and also that these conditions can always be satisfied, are left for the

Appendix.

Proposition 1. A PBE of the rulemaking game consists of a policy x∗p ∈ R, a commenting decision

rule a∗ : [mi − ri,mi + ri] → {0, 1}, an imputed type z∗i ∈ [mi − ri,mi + ri] and a best response

function x∗f : R×[mi − ri,mi + ri]× {0, 1} satisfying the following four conditions.

1. x∗p = αmi +
(
α2

2k
) (

∂
∂xp

Cov(pi,E(pi | a))
)

2. a∗i (pi) =


1
(

k
k+1xp +

α
k+1z∗i − pi

)2
−
(

k
k+1xp +

αpi
k+1 − pi

)2
> c

0 otherwise

3. z∗i = E [pi | a = 0]

4. x∗f (xp, pi, ai) = k
k+1x∗p +

α
k+1E (pi | a∗)

To unpack this proposition, I proceed in reverse order, following the logic of backward induc-

tion. Condition (4) states that the regulator enacts final policy according to the following formula.

x∗f (xp, pi, ai) =
k

k+ 1
x∗p +

α

k+ 1
E (pi | a∗i )

The final proposal is a weighted average of the policy the regulator initially chose and its posterior

expectation of i’s type. The relative weight of the initial proposal xp is a function of k, the costliness
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of amending policy. The suggested relationship is intuitive: the more expensive it is for the regu-

lator to change the policy, the more similar the proposal and the final policy will be. In the limit,

limk→∞ x∗f = x∗p . By contrast, the less expensive it is to change policy, the less the initial proposal

matters for the regulator’s final choice. Formally, if amending policy is costless, the term xp indiciat-

ing the location of initial proposal drops:

lim
k→0

x∗f = αE (pi | a∗i )

This expression makes it easier to see that my initial description of final policy was a simplification.

It is not the posterior expectation per se that matters for final policy, but rather the posterior expec-

tation after adjusting downward for the regulator’s allocative bias α. Continuing under the assump-

tion that amending policy is costless, if α = 0 then the regulator attributes no weight to public

preferences and so its posterior about i’s type is irrelevant to final policy: x∗f = 0. If α = 1, then final

policy is identical to the regulator’s posterior expectation of the public’s type. For levels of alloca-

tional bias between 0 and 1, the regulator selects a final policy that is a convex combination between

the posterior expectation and its independently preferred policy of 0.

The posterior expectation E (pi | a∗i )makes the notice-and-comment process a “learning prob-

lem.” If the member of the public i comments (ai = 1), then the regulator learns i’s type immedi-

ately and with certainty: E (pi | ai = 1) = pi. If i does not comment, it might seem that the regu-

lator can learn nothing about the public’s type. If abstention were uninformative to the regulator,

then the posterior expectation is equal to the prior expectation: E (pi | ai = 0) = E(pi) = mi.

Yet a fully rational regulator will understand that strategic-interaction may create selection issues.

Commenters and abstainers may differ in ways that relate to the policy outcomes they anticipate. If

i abstains, it means that i anticipated gains of participating that were too small to justify the costs.

Because the benefits of commenting depend on i’s type, abstention provides information about that

23



type. If the regulator wants to make the right policy, it must reverse-engineer the public’s selection

bias to understand which types had sufficient incentive to comment.

To understand how selection-bias works in the model, consider i’s decision problem. The public

knows that the bureaucrat will enact policy according to Condition (4). After abstention, i does not

necessarily know the regulator’s expectations regarding pi. Yet the public knows that if it abstains,

the regulator will expect something. Call this arbitrary estimate zi. If the public knows – or thinks it

knows it – zi, the decision calculus for individual i then becomes simple. “If I comment, the regula-

tor assumes that my type is pi, which leads to policy x. If I abstain, the regulator will assume that my

type is zi, which leads to final policy x′. Therefore, I should comment if and only if the difference

in expected utility between x and x′ exceeds the commenting cost.” Formally, it is possible to for-

mulate the best response of the public regardless of what we assume about how the regulator makes

inferences:

a∗i (pi) =


1
(

k
k+1xp +

α
k+1z∗i − pi

)2
−
(

k
k+1xp +

αpi
k+1 − pi

)2
> c

0 otherwise

The above expression is the same as Condition (3) of the main proposition. The lefthand side of the

inequality is the policy benefit of commenting, the right hand side is the commenting cost.

These remarks show that the regulator’s expectations about the public depend on the public’s in-

centives. Yet the public’s incentives depend on the regulator’s expectations. Escaping this circularity

requires assumptions about bureaucratic rationality – for example, that agencies ignore selection

bias or assume the worst. Here, I use the Perfect Bayesian Equilibrium concept, which requires the

regulator’s beliefs and the public’s incentives to reinforce each other. In particular, we have condi-

tion (2)

z∗i = E [pi | a = 0]
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As expansion of Condition (3) confirms, the public’s marginal benefit of participation depends

on the inferential error it anticipates: pi − zi. When inferential error is small, the difference in policy

outcomes following participation must also be small. If the difference is small enough, participation

cannot be worth the costs. Conversely, if pi − zi is larger, the marginal difference in outcomes is

also larger. If pi − zi is large enough, the marginal differences in outcomes must be positive. The

informal argument is that, as long as the regulator cares an iota about the public’s preferences, the

final policy accommodates public preferences as the regulator understands them. The further pi is

from 0, the moreG is willing to concede following commenting. As pi approaches∞, the size of

the concession that follows participation is arbitrarily large. Yet zi fixes the concession that follows

abstention. Hence, as pi approaches∞, the policy concession that follows commenting becomes

marginally more attractive, whereas the concession that follows abstaining becomes increasingly

inadequate. The argument is analogous for pi → −∞. Figure 2 provides a graphical illustration.

Before the public participates, the regulator proposes a policy xp to create the most favorable cir-

cumstances for issuing its final policy. The regulator has two competing considerations. On the

one hand, it wants to avoid incurring future modification costs. Therefore, the regulator is inclined

to propose the policy it would finalize if it did not have access to the notice-and-comment process:

αmi. On the other hand, the regulator knows that final policy will reflect to some degree its own ex-

pectations about the public’s type. These expectations depend on the public’s participation decision.

The regulator will threrefore wish to propose policy so as to minimize the inferential error implicit

in final policy. If the public comments, then the regulator becomes perfectly informed, so no infer-

ential error occurs. If the public abstains, some error occurs, but the regulator wants that error to be

small. Condition (1) shows that the initial policy responds to both the desire to avoid modification

costs and the desire to get the most informative mix of present and absent signals:

x∗p = αmi +

(
α2

2k

)(
∂

∂xp
Cov(pi,E(pi | a))

)
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Figure 2.2: i’s decision problem portrayed for arbitrary z. Along the x-axis are types pi that i might possess. The y-
axis shows expected u lity following each ac on and also the marginal benefit of commen ng. Ver cal lines indicate
values of pi where there are policy gains from commen ng, though perhaps too small to jus fy the par cipa on
costs. The shaded area shows area where i would experience policy losses. The horizontal line through ξ, ξ indicates
the cost of commen ng c. If pi ∈ (ξ, ξ) then i abstains, otherwise i comments.
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Note that this condition also shows that a foresighted regulator may strategically position itself as to

encourage more commenting and more informative abstention.¶

One important wrinkle is that this model has boundary constraints. Recall that the justifiability

of participation depends on the inferential error pi − zi being sufficiently grave. The model assumes,

however, that types pi are distributed uniformly on (mi − ri,mi + ri). This assumption creates

the possibility that one or both of the distributional constraints would be “active.” It may be im-

possible for i to have a type so far belowmi − ri that the regulator would make a sufficiently large

inferential error about i’s preferences. The boundary constraints can determine how the interval

(mi − ri,mi + ri) is divided between participants and non-participants (Figure 3). There are four

possibilities: everyone abstains (two active constraints), one side of the distribution comments (one

active constraint), the other side of the distribution comments (the other active constraint), or ab-

stainers have preferences between the commenters (unconstrained). Although all these possibilities

give the model flexibility to explain diferent patterns of participation, they also create presentational

difficulties. The expectation in Condition (3) has a different formula in each case (see Appendix).

The remainder of the paper mainly focuses on the unconstrained case, in which the closed-form

solutions are the simplest.

An important takeaway from the last paragraph is that uncertainty about preferences and partici-

pation are opposed. If ri is sufficiently big, the distributional constraints will not bind and participa-

tion is possible. Indeed, as we shall emphasize in the next section, the larger ri is, the more probable

participation is. Conversly, if ri is too small, both constraints bind and abstention is inevitable. The

fact that ri can strongly influence patterrns of participation and responsiveness is what leads to many

interpetive pathologies, and explains why it is undesirable to leave public preferences as an unmea-

¶Strategic positioning is possible but not inevitable under the model. The reason is that the co-
variance term can be flat as a function of xp in the neighrborhood of αmi, in which case xp = αmi.
Strategic positioning is only observed when it can shrink the abstention interval (see Figures 2 and 3).
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(c) Ac ve right boundary constraint

mi − ri mi + ri
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Figure 2.3: A typology of equilibrium par cipa on. Solid lines indicate types that would par cipate according to a∗,
while dashed lines indicate types that would abstain. The midpoint of the absten on region is indicated by z∗i

sured latent variable.

2.3 Interpreting Rulemaking Data

The previous section developed a model of rulemaking as learning and responding to public prefer-

ences. In the equilibrium of this game, public participation and policy choice reflect strategic posi-

tioning by policymakers and endogenous selection by influence-seekers. For empirical applications,

these confounding factors are important. The model provides structure for thinking about what

role they might play.

Yet the model suggests there are even more fundamental issues than endogeneity for studies that

relate participation and policy change to bias. Encouragingly, the model shows that public participa-

tion and policy change are strongly related to regulatory bias. One can derive predicted participation

propensities and policy changes from the equilibrium conditions. Because allocative bias α occurs in

every condition, data about these key quantities must reflect regulatory bias.

On the other hand, inferential error also matters. As the model shows, inferential error and al-

locative bias must be sufficiently large to allow for participation and policy change. If the regulator

cares too little about outside actors’ preferences, or if those preferences are too predictable, then par-
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ticipation rates will be low, and policy will be static. If both quantities are sufficient, however, the

two can work as economic substitutes. The substitutability of allocative bias and inferential error

makes interpretation of rulemaking data difficult. Unless one accounts for the distribution of pref-

erences among the public, inferential error can potentially do all the work of explaining inequality in

participation and policy change.

The rest of this section develops these points in greater detail. The first subsection emphasizes

how participation propensities and policy changes relate to allocative bias α under the model. The

second subsection presents a numerical example that helps illustrate the points this paper makes.

For the purposes of presentational simplicity, I adopt the assumption that the regulator is “myopic”

in the sense that it ignores the effects of its policy proposal on the public’s informational incentives.

Formally, this means I replace Condition (4) of Proposition 1 with the assumption that x∗p = αmi.

2.3.1 Zealots and Near-Sighted Compromisers

To highlight the role of allocative bias α in shaping participation patterns, I contrast two different

types of regulators. The first is a “zealot” that strongly values an independent idea of what public

policy should be. For the zealot, α = 0, so the regulator derives utility only from making close to

the policy it would independently prefer, without loss of generality normalized to 0. The second

regulator has α > 0. As the previous section showed, this assumption implies that the regulator

will seek some compromise between its independent vision of policy and the policy that the public

would most prefer. Hence, the second regulator is a “compromiser.”

How different are zealots and compromisers on the basis of the data that empirical scholars col-

lect? The key quantities of interest are individual i’s participation propensity,

Pr(a(pi) = 1)

29



and the policies that the regulator select’s

xf − xp

If one assumes types are independent, one does not need to consider the broader case of an arbitrar-

ily large finite population because

E(
n∑

i=1
ai(pi)) = n Pr(a(pi) = 1)

The dynamics prove similar. Note that the results are also the same if the n individuals come from

one of k different distributions, provided that the regulator knows the distribution from which

individual i ’s type arises.

I begin by characterizing the participation propensity, policy selection, and policy change for the

case where the regulator is a zealot.

Proposition 2. If the regulator a zealot (α = 0), then

1. Pr(a(pi) = 1) = 0

2. xf − xp = 0

These results follow readily from Proposition 1, but they are also intuitive. A regulator that is

a zealot only derives utility from making policy at its independent preference of 0. As a result, the

zealot proposes and finalize policy at its ideal pont. Since the zealot will not change policy in re-

sponse to public comments, the public has no reason to provide them. Note that the result does not

depend upon what one assumes about z.

Predicting participation and policy change for the comrpomiser is more subtle. I shall take each

in turn.

Proposition 3. If the regulator a myopic compromiser (α > 0,xp = αmi) and the distributional
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constraints do not bind,then

Pr(a(pi) = 1) = 1 − (k+ 1)
ri

√ c
α(2k+ 2 − α)

The Proposition reveals a direct, if constrained relationship between α and the probability of

participation. The maximum value that αmay obtain is 1. Provided k, c, and ri are suitably chosen,

the probability of participation can be strictly greater than zero, but it need not be.‖ It is unsur-

prising that participation might not satisfy the cost-benefit analysis even if αwere at its maximum.

Policy benefits are necessarily finite in this model and the costs of signaling, while also finite, are the-

oretically unbounded. Given exogenous parameters such that a positive probability of participation

exists when α = 1, there is also a value α̃ so that Pr(a(pi) = 1) = 0 for the same parameters. Only

if α ∈(α̃, 1) is there a direct relationship between allocative bias and participation probability. These

conclusions still hold if just one of the distributional constriants is active, as Proposition 4 summa-

rizes.

Proposition 4. If the exogeno parameters k, c, mi, and ri are suitably chosen, the probability of i

participating 0 even when α = 1. If the exogeno parameters are such that there some chance of

participation when α = 1, there exists a critical level of allocative bi α̃ with the following properti .

If 0 < α < α̃, the expected amount of participation from the public 0. For α ∈ (α̃, 1), the

probability of participation increas with α.

The model shows that there is a significant interpretive asymmetry in approaching public par-

ticipation during rulemaking. If the probability of public participation is greater than 0, then that

‖Note that the assumption of lax distributional constraints is also necessary, as certain combinations of
α, k, c, and rican make the implied participation propensities negative. Such non-sensical results only occur
because one or both of the boundary constraints are active. See the Appendix for the alternative formulae.
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implies that α > 0. However, if the probability of public participation is observed to be 0, then it

does not follow that α = 0. Indeed, it could be the case that the costs of commenting, c; the costs

of amending, k; and the unpredictability of the public’s preferences, ri, are such that participation

would not be justified for any level of concern. One might also observe some positive participation

if only αwere higher.

A similar interpretive asymmetry affects data about rule changes. Proposition 1.4 implies that if

the regulator is myopic,

x∗f − xp =
α

k+ 1
(E(pi | a∗i )− E(pi))

Myopic compromisers change their policy position, according to the formula, whenever the reg-

ulator updates its prior beliefs after observing the public’s participation decision. If the exogenous

parameters were such that participation was hypothetically possible ex ante, then even abstention

is informative. Thus, policy change can occur under the model despite a lack of comments. If the

exogenous parameters were such that participation was always impossible ex ante, then commenting

does not occur and abstention is not informative. In this case, the regulator’s posterior is its prior

and so policy change does not occur. No change is also consistent with the regulator having an obse-

quious willingness to compromise, which is to say even if α = 1.

If a researcher observes rules changing or public commenting, it establishes that agencies are com-

promisers, according to the model. Yet, when a researcher observes that no one has commented and

the rules have not changed, it does not establish that the rulemaker is a zealot. Rather, it could be

the case that participation was strategically infeasible: thus, the compromising regulator rationally

did not adjust its prior belief. All of the parameters of the model are potential explanations for why

participation was infeasible. More comments might have been submitted if the regulator had more

concern for the public, or if commenting were less costly, or even if the costs of amending policy

were less costly. These interpretive asymmetries suggest that rule change and participation rate data
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Researcher Observers Rule Change No Rule Change
Comments α > 0 Impossible Under Model

No Comments α > 0 α = 0 or α > 0

Table 2.1: Possible degrees of alloca ve bias under the model

are ambivalent evidence about α. Nevertheless, the combination of these data do yield a falsifiable

prediction of the model. Rules should always change following commenting. If rules did not change

following commenting, that would constitute evidence of zealotry. Yet zealotry makes comment-

ing irrational, so the model would be false. Table 1 summarizes the interpetive conclusions of this

section.

2.3.2 Favoritism By Examples

This section provides several numerical examples that highlight the insights of the previous sec-

tions. The first goal of this section is to more concretely illustrate how participation rates and policy

changes can mislead researchers about the direction of regulatory bias. It also aims to show how the

model gives insights into how the regulatory capture phenomenon might manifest during rulemak-

ing. The fact-pattern for this example is based on Golden (1998), a well-regarded and often-cited

study in the rulemaking literature. In that paper, Golden randomly selects eleven rules from the

Federal Register. She observes and analyzes who comments and how the rules change between pro-

posal and final stage. She finds that “the bias in participation rates of business and citizen groups

and the virtual absence of actual citizen participation demonstrate conclusively that the accent of the

heavenly choir in the rule-making process is off key.”

Suppose that the public has two sectors, suppliers of a product and buyers of a product. As a

further simplification, each sector has one member, s and b, respectively. To analyze rulemaking

given a multi-member public, I model allocative bias as a vector α = ⟨α0, αb, αs⟩. Each sector has

its own distribution from which nature draws types. Again suppose that pi ∼ U(mi − ri,mi + ri)
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for i ∈ {s, b}. For further concreteness, suppose thatmb = −1 andms = 1, so that negative

policies favor buyers and positive policies favor suppliers. Ignoring the public, the regulator would

want a policy squarely between the two, so that the expected level of preference conflict between the

regulator and each segment of the public is identical.

Projecting onto Propensities

A researcher collects data on public participation rates by sector. The propensity of suppliers and

buyers to submit comments is estimated as ⟨̂eb, ês⟩ = ⟨0, 0.1⟩. It turns out that the estimated par-

ticipation probabilities are consistent with the regulator strongly favoring either group, depending

on rb and rs. These two parameters control the fundamental uncertainty about preferences in the

environment and, therefore, the inferential error that members of the public may expect. Following

the derivations in the appendix, the ex ante probability of participation by s, assuming the boundary

constraints do not bind is

Pr(as = 1) = es = 1 −
(
k+ 1
rs

)√ c
αs(2k+ 2 − αs)

The formula is entirely analogous for the case of consumer b, and is virtually identical to Proposi-

tion (3). If one assumes modification costs are 0 and commenting costs are 1,

⟨eb, es⟩ =
⟨
1 −
(

1
rb

)√ 1
αb(2 − αb)

, 1 −
(

1
rs

)√ 1
αs(2 − αc)

⟩
The expression shows that the participation propensities are separable. This fact follows even

though allocative bias is zero-sum and the policy outcomes are jointly dependent on each member

of the public’s participation and abstention decisions. In particular, virtually any value of eb and es

are possible, regardless of the allocative bias, so long as one suitably adjusts rs and rb. If α⃗ = α⃗s =
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⟨0, 0.1, 0.9⟩, so that the regulator greatly favors suppliers, we can have rb ≈ 1.12 and rs ≈ 2.3.

According to the formula, it follows that the true participation propensities would be approximately

⟨0, 0.1⟩. Suppose instead that α⃗ = α⃗b = ⟨0, 0.9, 0.1⟩, so that the regulator greatly favors buyers.

If rb ≈ 1 and rs ≈ 2.55, the true participation propensities are also approximately ⟨0, 0.1⟩. In

other words, strong favoritism toward one group or the other can equally lead to a participation

propensity that favor suppliers.

The key omitted variables that allow for this mischief, rb and rs, control the average level of in-

ferential error in the environment. A 10% participation propensity is preserved despite a decrease

in αs from 0.9 to 0.1 by increasing rs from 2.3 to 2.55. A 0% participation propensity is preserved

despite an increase in αb from 0.1 to 0.9 by decreasingrb from 1.12 to 1. If one knew that supplier’s

preferences weremore predictable than the buyer’s preferences, so that rs < rb, none of these exam-

ples would be possible. If the sector with more predictable preferences participates more, the only

interpretation under the model is that the regulator desires to create policy more favorable to that

sector.

Shifty Changes

A scholar now considers data collection on policy changes as well as participation. Unfortunately,

policy change also yield ambiguous evidence of allocative bias. To see why, suppose for simplicity

that the regulator make a “myopic” policy proposal:

xp = αbmb + αsms

To ensure that this proposal matters for final policy, let k = 1. I will identify numerically the po-

sition of the initial policy xp; the final policy xf; and the policy change xf − xp. I will do this twice,

once with α⃗s = ⟨0, 0.1, 0.9⟩ and once with α⃗b = ⟨0, 0.9, 0.1⟩. As an aide the reader, Table 2.2
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summarizes the two sets of calculations.

Supplier favoritism. If α⃗ = α⃗s = ⟨0, 0.1, 0.9⟩, the regulator favors suppliers and proposes policy

at 0.8. The formulas in the appendix show how to calculate the public’s best-response function. If

the distributional constraints do not bind, the following formalas apply:

zi =
(
kxp +

∑
j̸=i αjmj

k+ 1 − αi

)
ai(pi) =


1 pi ∈ (zi − δi, zi + δi)

0 o/w

where δi = (k + 1)
√

c
αi(2k+2−αi)

. I have already shown that manipulating rs and rb can make par-

ticipation impossible or ensure that neither boundary constraint binds. Assume rs = 2, which is

sufficient to ensure the boundary constraints are slack for s. Let rb be sufficiently small that partici-

pation is infeasible for b. This implies that

zs ≈ 0.6 as(ps) ≈


1 ps ∈ (1,−0.6) ∪ (1.8, 3)

0 ps ∈ [−0.6, 1.8]

zb = −1 ab(pb) = 0

According to the Appendix, final policy is given by the following equation

(
k

k+ 1

)
xp +

(
1

k+ 1

)∑
αiE(pi | ai)

The final policy that results is therefore a random variable that depends on ps. Importantly, it does

not depend on pb since abstention is certain. Consider what happens when s has typical preferences
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for a commenter (ps = 1.6) . Then final policy is

x1f =
1
2
(0.8) +

1
2
(0.1 ∗ (−1) + 0.9 ∗ 1.6) = 1.07

Thus, policy has changed from 0.8 to 1.07, a shift of+0.27.

These calculations reveal all the components of the data generating process, but the researcher

only observes a limited set of these quantities. In particular, she notes that the supplier sector partic-

ipated, but the buyer sector did not. Fruther, the rule moved in a positive, or “supplier,” direction.

The researcher argues that the regulator is likely biased in favor of the suppliers, and she is correct.

Buyer favoritism. Consider what the data-generating process would have been like if α = αb =

⟨0, 0.9, 0.1⟩, rs = 5.5, and rb is still too small for any buyer to justify participation. Then the initial

policy is xp = −0.8, favoring the buyers. The following formula summarizes the decision and

imputation strategies

zs = −0.9 as(ps) =


1 pi ∈ (−4.5,−4.1) ∪ (2.3, 6.5)

0 pi ∈ [−4.1, 2.3]

zb = −1 as(b) = 0

Consider how policy changes when s has typical preferences for a commenter given these parame-

ters (ps =4.08). Final policy is given by

x1f =
1
2
(−0.8) +

1
2
(0.9 ∗ (−1) + 0.1 ∗ 4.08) = −0.646

Thus policy changes from−0.8 to−0.646, a shift of+0.154.

In this circumstance, a researcher would see that suppliers had participated participated but the
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Regulator Favors α⃗ rs xp Pr (s comments) E
(
xf | s comments

)
E
(
xf − xp | s comments

)
Suppliers ⟨0, 0.1, 0.9⟩ 2 0.8 0.4 1.07 0.27
Buyers ⟨0, 0.9, 0.1⟩ 5.5 −0.8 0.42 −0.646 0.154

Table 2.2: Calculated quan es. By assump on, rb is small enough that par cipa on by b is impossible. The proba-
bility that s comments is similar in both instances, and so is the direc on of policy change.

buyers did not. The policy has also shifted in a direction that favors the suppliers. In others words,

this researcher observes the same evidence that the other researcher did. If the researcher concludes

that the regulator and regulation are biased in favor of the supplier, however, he is wrong.

Discussion. The key driver of the observational equivalence between strong favoritism toward

the suppliers and strong favoritism toward the buyers is, as before, manipulation of the predictabil-

ity of preferences. In both examples, the policy benefits the suppliers because they are the ones that

comment. Interestingly, one can show that policy would have shifted in favor of s even if its best

response were to abstain. The reason is that, so long as participation is feasible, abstention is mean-

ingful; hence the regulator responds to it. If participation is unfeasible, the regulator learns nothing

from its absence and so it does not respond. Additional allocative concern does not change the basic

learning problem.

The example of this subsection assumed that participation was infeasible for the buyers. Yet, the

same conclusions do follow even if the regulator learns about both sectors simultaneously through

the comment process. If the change in expectations about swere larger than the change in expecta-

tion about b, the overall policy shift could favor s even if the regulator were biased in favor of b. The

only way to prevent such pathologies under the model is to control the fundamental uncertainty, ri.

This technique is effective because it limits the possible inferential error pi − zi, which is the primary

alternative to allocative bias as a driver of participation and responsiveness under the model.

38



2.4 Conclusions

Critics of administrative policy-making have long argued that Congress delegates too much policy-

making authority to agencies. The question of who wins and who loses in the making of regulation

is significant for scholars in political science, law, and public administration. Researchers work-

ing in these disciplines have adduced facts are in some ways consistent with our worst fears about

rulemaking’s “democratic deficit,” yet in others ways not. Much of the reason for continued uncer-

tainty about what these data reveal is current scholarly frameworks provide insufficient theoretical

resources to guide interpretation.

I address this topic by developing a formal model of rulemaking as learning and responding to

public preferences. The task of the regulator during rulemaking are to elicit public preferences and

to engineer a compromise between these demands and the agency’s own view of what policy should

be. In certain respects, this account is similar to the model that the authors of the APA seem to have

used. Through analysis of this formalization, I show that the model is consistent with evidence ad-

duced by empirical researchers. Moreover, pluralistic participation and ubiquitous policy change is

inconsistent with strong capture and bureaucratic zealtory. Yet stronger conclusions are diffucult

to reach, because the preferences of outside actor’s over policy – their “stakes” – can do all the work

explaining who participates and who gets the benefits of policy change. In particular, bias toward

business in policy change is consistent with regulator hostility toward business so long as the effect

of regulation on businesses is sufficiently difficult for the regulator to predict.

Analysis of the model also provides an interpretive framework for distinguishing between three

potential pitfalls in regulatory policymaking. Allocational bias relates to the weight the regulator

assigns to the concerns of each stakeholder in rulemaking. Inferential error describes the difference

between what the regulator assumes about public preferences it cannot observe and what they truly

are. Systematic inferential error is inferential bias. Participation and responsiveness depend on suf-
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ficient allocational bias and inferential error. If enough of each is present, then these two quantities

can act as economic substitutes. The substitutability of these two quantities makes it hard to deter-

mine how much of each is present, as this paper shows formally through proof and numerically by

examples.

The model presented here offers significant challenges to the literature, yet it also provides oppor-

tunities. Advances are continuously made in terms of ideal point estimation of executive agencies

(Richardson, Clinton, and Lewis 2017; Chen and Johnson 2015; Clinton et al. 2012). It may soon be

possible to measure the position of public actors and agencies on the per rule level. Even if measur-

ing public preferences remains difficult, the model also raises many questions about the strength and

validity of its core assumptions. What proportion of commenting activity can be characterized as in-

forming regulators about public preferences versus attempting to attract attention of other political

principals? How do regulators think about the interests of the silent public? These and other ques-

tions the model raises should be engaged quantitatively, qualitatively, and with additional formal

theory.
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3
What’s at Stake In Rulemaking?

With Daniel P. Carpenter

With increasing frequency, democracies delegate the task of regulating economic and

social life to administrative agencies. The very agencies that administer and enforce statutes also

write the rules that explain what those statutes mean. Rules govern policy in diverse domains and

in many governmental systems, including the United States (Kerwin and Furlong 2011), Europe
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(Sabel and Zeitlin 2010), Japan (Kanda 1991), and dozens of other countries and sub-regional govern-

ments (Renfrow and Houston 1987; Jensen and McGrath 2011). These rules are generated through

complex, variable processes that, especially in presidential systems (Jensen and McGrath 2011), often

involve the ability for affected parties to comment upon a published draft rule (“notice and com-

ment”) and seek judicial review.

Rulemaking raises fundamental issues of institutional political science (Kerwin and Furlong

2011; Yackee and Yackee 2006; Nelson and Yackee 2012) and administrative and constitutional law

(Mashaw 1985; Shapiro 1965). Rulemaking agencies possess a quasi-legislative authority to issue doc-

uments that govern the activity of the subjects of the state and are enforceable at law (Lubbers 2012).

Rulemaking is a crucial context in which the dynamics of delegation unfold (McCubbins, Noll, and

Weingast 1987, 1989; Epstein and O’Halloran 1999; McCarty 2017).

For delegation to create political stakes, agencies need discretion in implementing policy and

interest groups need tools that can influence how discretion is used. While presumably discretion

and capacity for influence exist to some degree, the literature is divided about how extensive either

is. This is especially true of notice-and-comment, as some have argued that agencies surely should

have settled the important issues by the time a rule is proposed, ergo only technical details remain.

Existing empirical approaches would have a hard time assessing the substantive significance of the

changes made during notice-and-comment.

In this paper, we use market-based measures to explore the political stakes of rulemaking. We find

evidence that these stakes are large, and that economically significant influence is still possible during

the commenting stage. Moreover, our measures suggest political influence is unequal. Domestic

banks’ comments on rules are associated with meaningful market gains, while the comments of

foreign banks and finance consumers are not. We illustrate the mechanism of our study by closely

analyzing two significant rules, one related to proprietary trading (the ”Volcker Rule”) and the other

related to consumer finance (”Debit Card Interchange Fees”).
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3.1 Interest Groups and Administrative Procedures – Theoretical and Method-

ological Issues

Scholars have debated at length the meaning and dynamics of rulemaking, some arguing that the

process preserves the advantages of the coalition that created the statute (McCubbins, Noll, and

Weingast 1989), others concluding that different or additional interests enter influentially at the

rulemaking stage (Balla 1998b, and others). Other scholars ask whether rulemaking reveals special

interest influence and political inequality, as business interests dominate the notice-and-comment

process (Golden 1998; Yackee 2006; Yackee and Yackee 2006; Wasserman 2015). These concerns con-

nect fundamentally to issues of regulatory capture in political economy (Bernstein 1955; Stigler 1971;

Carpenter 2004; Dal Bo 2006; Carpenter and Moss 2013; McCarty 2017). Still others argue that most

of the influence upon rules comes not during formal administrative procedures (“notice and com-

ment”) but during a less visible, earlier stage in which the proposed rule is drafted (Krawiec 2013;

Wagner 2013).

3.1.1 Strategy, Stakes, and the Problem of Interpretation

The empirical context makes it difficult to adjudicate among these claims using existing evidence.

Important advances in content analysis have permitted scholars to demonstrate concrete, granular

associations between comments and changes in rules (Haeder and Yackee 2015; Yackee and Yackee

2006). Yet textual approaches to content analysis have several fundamental limitations.

• Changes in policy and initial policy position both matter, but content-analysis strategies usu-

ally only look at the former. Agencies may write rules in such a way as to create the appear-

ance of compromise with certain commenters or interests (Elliott 1992). If so, the predictive

association of business comments with rules changes may simply represent reversion to the

agency’s preferred policy.
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• Much substance can depend on little text, and it is difficult to evaluate the economic im-

portance of a rule change based on text alone. If we observe changes in rules, how can we

conclude that the changes were important or mere window dressing?

• Reproducible content-analysis is costly. It may require significant policy domain expertise.

Statistical text analysis can helps with both issues, but still needs training data.

While content-analysis strategies have created a rich and informative literature on rulemaking,

there is a need for additional, independent techniques for evaluating rulemaking outcomes.

3.1.2 An Alternative Approach: Studying the Stock Prices of Participating

Firms

In this paper, we harness an important political-economic fact: the entire administrative process

watched by highly informed actors, who invest in markets and have immense financial stak in the

outcom . Many of the firms that comment are publicly traded, and their valuation changes by the

second during trading hours. Using new data on firm’s comments regarding rules that implement

the Dodd-Frank Act of 2010, and combining quantitative data with case studies, we investigate how

financial firms shape rulemaking in the United States. Our empirical strategy proceeds in two stages.

First, we use event study methods on intra-day trading data to estimate the effect of new rules on the

expected future profitability of firms. Second, we explore the relationship between the rules’ effect

and a firm’s decision to participate in the rulemaking process.

We find that firms which participate in notice-and-comment related to Dodd-Frank experience

substantially higher returns following the announcement of proposed and final rules. We test for

significance using both conventional regression methods and through bootstrapping against a set of

randomly selected times. Using our regression estimates we calculate the total market value of excess

returns associated with participation as between $3.2 and $7 billion.
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Asset pricing studies have advantages and limitations. Among the advantages is that market

traders’ expectations will reduce the bias from strategic agency rule drafting. By the time a final rule

is announced, traders will have expectations both about any bias built into the proposed rule as well

as the resulting changes, with the result that these changes will already have been priced into the final

rule. While subsequent changes do not capture the full value of business influence, they capture the

attributed value of changes that were not previously expected, hence beyond the observable strate-

gic dynamics. Another advantage to asset-price-based approaches is that the estimated benefit to

firms can be compared across firms using measures that are directly and meaningfully comparable.

Finally, these asset price changes can be linked to actual textual changes in the rule, permitting the

measurement of value changes tied directly to comments and policy change.

We do not, however, regard stock-market evidence as a perfect solution to the dilemmas of re-

search in this area. Only publicly traded firms have measurable returns, and only for those rules an-

nounced during market trading hours. Because we can only examine price changes in response to an

“event” like announcement, each firm’s stock price may already reflect influence from other events

we cannot observe. For example, one study examines business meetings with White House officials

during the Obama Administration (Brown and Jiekun 2017) and produces evidence consistent with

ours as well as with (Haeder and Yackee 2015). Another study explores returns to financial firms

from having connections with a Treasury secretary nominee, also finding similar effects (Acemoglu

et al. 2016).
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3.2 Some Patterns of Financial Rulemaking Influence After Dodd-Frank

The 2,300 page Dodd-Frank Act of 2010 calls for a vast amount of rulemaking* in numerous policy

domains, ranging from systemic financial regulation to consumer protection (Moss 2009; Carpenter

2010a, 2011). The statute was the subject of vast lobbying activities in Congress as well as in the Trea-

sury Department, where much of the statute was written (Carpenter 2011). The executive branch

is triply implicated in Dodd-Frank– in the drafting of the statute, in the writing of rules, and in en-

forcement. Our empirical analysis examines only the second of these, and only through the formal

participation of publicly-traded firms in rulemaking at one agency. It excludes other, harder to ob-

serve forms of influence, and thus may severely underestimate the returns to lobbying.

Some inkling of the ex post lobbying opportunities (You 2017) that occurred as a result of Dodd-

Frank emerges from a 2011 report by Eric Dash in theNew York Tim entitled “Feasting on Paper-

work”†. The article describes the breadth, depth, and formidable cost of financial institutions’ at-

tempts to shape rules in the wake of the law. Several dimensions of “lobbying by lawyering” are as

follows:

• High Incremental Product Value. “The amount billed by Debevoise & Plimpton to write

a 17-page letter on a new rule intended to rein in risky banking – around $100,000 – would

make most authors jealous. That’s the fee just for parsing the proper definition of a bank-

owned hedge fund. Longer and more complex regulatory missives, weighing in on who

should be deemed too big to fail or how derivatives are traded, can easily cost twice as much.”

• High Stakes and Vast Aggregate Activity. “These comment letters could save Wall Street

*According to one estimate, Dodd-Frank explicitly asks for 398 rules, and implicitly may require many
more

†http://www.nytimes.com/2011/09/09/business/dodd-frank-paperwork-a-bonanza-for-consultants-and-lawyers.
html
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banks billions of dollars if they help persuade policy makers to adopt a more lenient interpre-

tation of the coming rules. And white-shoe law firms like Debevoise & Plimpton are crank-

ing them out by the dozen.”

• Professional Work “Besides the lawyers, there are legions of corporate accountants, finan-

cial consultants, risk management advisers, turnaround artists and technology vendors all

vying for their cut. . . . ‘It is a full-employment act,’ said Gregory J. Lyons, a partner at De-

bevoise, where a team of a half-dozen lawyers has drafted 30-plus comment letters in the last

six months. ‘The law is passed, but we are still reasonably early in the process,’ Mr. Lyons

said. ‘There is still a lot to be written.’”

But does costly expenditure on rulemaking comments lead to identifiable returns for those who

incur such immense costs? We know of no quantitative study that answers such a question. Cog-

nizant of the fact that public equity traders watch these developments closely, we now outline a

procedure for detecting some of the returns to commenting in rulemaking.

3.3 Methodology: Event Study and Estimating Equations

3.3.1 Using Stock Markets to Examine the Value of Influence with Endoge-

nous Participation

Event study methodology was introduced in the 1960s to study how stock prices responded to

the release of new information like income reports or stock splits (Ball and Brown 1968; Fama et

al. 1969). Since then, hundreds of event studies have been published across many disciplines. MacKin-

lay (1997) provides a good introduction to event-study methodology, while Corrado (2011) discusses

how these methods have been applied in practice. To our knowledge, event study methodology has

not previously been used to study rulemaking (on lobbying, see (Figueiredo and Richter 2014) and
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(Brown and Jiekun 2017)).

Although most event studies have aggregate price at a daily level, high-frequency event studies

have also been used to understand how quickly markets assimilate new information. Early studies

found that equity prices adapt within five to fifteen minutes to announcements related to earnings

and dividends (Patell and Wolfson 1984; Jennings and Starks 1985). To our knowledge, intraday re-

turns have rarely been used in studies of the effect of regulatory or policy changes.

3.3.2 Measurement Strategy

Market returns can be measured in many ways. For our purposes, it is crucial that these measures

permit meaningful inter-firm comparisons, despite the fact that different assets may have differ-

ent price-processes. One possibility is to use t-statistics (Sharpe ratios), however we prefer to make

fewer implicit parametric assumptions. In particular, we use ranked returns, which we construct as

follows.

We assume that for each asset i, day d, and period twe can obtain measures of the price Pidt of

that asset at that day and time.‡ Let Ridt = Pid(t+1) − Pidt be the arithmetic returns of asset i from

one period to the next on a given day. We regard these quantities as random variables arising from

the following generative model:

Ridt = αi + βiRmdt + ϵidt

ϵidt ∼ Fit

Herem is a market control, usually an index fund.§ If controls are not desired, assume αi = βi = 0.

‡In our study, periods are trading-minutes like 9:35AM, 2:04PM, etc. For discussion of how we derive
prices, see Section 5.

§We used tickers RSP and VTI, which are an S&P 500 Equal Weight ETF and Total Market Equal Weight
ETF, respectively.
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It is a stylized fact that when dealing with intraday returns, the variance of ϵidt depends on the time

of day t and that there is some correlation between periods (Kolari and Pynnonen 2011). This makes

the assumption of i.i.d. normality underlying the use of t-statistics inappropriate. We may define the

cumulative abnormal returns at time t on day d over k periods for asset i as

CARk
idt =

k∑
i=1

ϵid(t+i) (3.1)

If market controls are not used, CARk
idt = Pid(t+k) − Pidt, or a simple difference in price. In

other cases, CARk
idt is the difference in price after controlling for market movements. Then we wish

to define Qk
idt as the quantile of the corresponding CARk

idt against comparable days at the same time

t and for the same number of periods k. LetD(d) be a set of h consecutive trading days prior to d.

The most natural definition

Q̂k
idt =

∣∣∣{CARk
id̃t ≤ CARk

idt : d̃ ∈ D(d)
}∣∣∣

|D(d)|

has a significant practical disadvantage. If all the CARs were the same, then we would estimate

Q̂idt = 1. Some assets are not frequently traded and so the cumulative average returns may be 0

more frequently than one would like (or than makes sense given our assumption Fidt is continuous).

Therefore we use the following formula, which would yield Qidt = 0.5 in such circumstances.

Q̂k
idt =

∣∣∣{CARk
id̃t ≤ CARk

idt : d̃ ∈ D(d)
}∣∣∣

2 · |D(d)| +

∣∣∣{CARk
id̃t < CARk

idt : d̃ ∈ D(d)
}∣∣∣

2 · |D(d)| (3.2)

For frequently traded stocks, ties are rare and the two equations will be the same. Assuming Fit

is a continuous probability distribution, it follows that Q̂k
idt ∼ U{0, 1

|D(d)| ,
2

|D(d)| , . . . , 1}. Note
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that there is a function α linking each rule jwith a day d and time twhen jwas proposed. Similarly,

there is a function ω so that ω(j) gives the day and time when jwas finalized. Thus it is possible to

describe Q̂iα(j) as the estimated quantile response of rule j’s proposal, and Q̂iω(j) as the response to

finalization.

3.3.3 Estimating Equations

Ultimately, we seek to examine the relationship between market reactions to rule announcements

and participation in rulemaking procedures. We are interested in whether observed returns on the

announcement of the proposed rule predict subsequent commenting behavior, and we are also in-

terested in whether return quantiles are higher upon announcement of the final rule for comment-

ing versus non-commenting firms. Our basic regressions take the following forms

Cij = ψC
i + γC

j + θC × Q̂k
iα(j) + β′Xij + υij (3.3)

Q̂k
iω(j) = ψ

Q
i + γ

Q
j + θQ × f(Cij) + β′Xij + ϵij (3.4)

where Q̂k
iα(j) is the quantile-measured effect of the rule j on firm i at proposal, Q̂k

iω(j) is the analogous

effect at finalization, ψi and γj are fixed effects for firm and for rule, respectively, Ctj measures com-

menting activity for firm i participating in the notice-and-comment process related to rule j (where

the function f allows for a more continuous measure of commenting activity or a simple binary mea-

sure of whether commenting occurred or not), andXij is a set of other covariates related to the firm

or the rule, and υij and ϵij are error terms.

Our estimate of Q̂k
i· depends on the day d, time t, and windows k according the method outlined

in the previous subsection. Since it is not clear which market index provides the best control, we

calculate Q̂k
i· in three ways: without a market control, controlling against an S& P 500 index fund,
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and a Total Market index fund. Because the movements we are interested in affect a number of

highly-valued stocks that are components of the S&P 500, we use equal weight ETFs that ensure

the influence of these component stocks is as small as possible.

Another issue involved with estimation of Q̂k
i· is the size of the event window k. Should we look

at the difference in excess market returns after one minute, one hour, or some other time period?

Shorter periods have relatively less risk of confounding interventions and attenuation due to noise.

Longer windows have a better chance of fully incorporating the information contained in the an-

nouncement, a point we will consider in greater detail in the next section. The mathematical com-

ment in the Appendix formalizes these tradeoffs for a general asset price process, the Lévy process.

An important practical consideration is that longer durations winnow the set of eligible rules. Fo-

cusing on returns after six hours, for example, would only allow us to estimate rules published be-

tween 9:30AM and 10:00AM. In the absence of strong priors, our approach is to look at a variety of

time-domains: five minutes, twenty minutes, and an hour. We also consider the average of all avail-

able intervals from one to sixty minutes for a particular rule, as a way of decreasing the sensitivity of

our rule estimates to transitory shocks.

3.3.4 Will The Estimates Understate or Overstate the Causal Impact of Com-

menting?

Framework. The potential outcomes framework structures our thinking about whether estimation

equation (3.4) will overstate or understate the true causal impact of commenting (Rubin 2005). Ac-

cording to this model of statistical reasoning, the outcomes that follow potential alternative actions

are real, fixed quantities. For example, we have shown it is possible to measure some outcome Qi

for a set of firms following a rule announcement. If firm i comments we may assume one potential

outcome Qi(1)would follow, while if i abstains there would be another Qi(0). The causal impact of

commenting on firm i is Qi(1)− Qi(0), in other words the difference in the two potential outcomes.
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The fundamental problem of causal inference is that one only gets to observe history once, so one

of the terms in the difference is unobservable. Causal inference, whether experimental or observa-

tional, depends on substantive assumptions about unobservable quantities that cannot be verified.

Regression equations like (3.4) produce results akin to the following reduced potential outcomes

table:
Comments Abstains

Commenters QC(1) ?

Abstainers ? QA(0)

Here QC(1) is the average quantile return of commenters when they comment and QA(0) is the

average quantile return of abstainers when they abstain. We cannot observe QC(0), the returns for

commenters if they had abstained. Nor can we observe QA(1), the returns for abstainers if they had

commented. The causal effect of commenting could either mean the average effects of commenting

for commenters QC(1)− Qc(0), the effect of commenting for abstainers QA(1)− QA(0), or the

overall differenceQ(1)− Q(0). Fundamentally, these differences are unknowable because we only

observe one set of potential outcomes for each actor.

A naive causal interpretation of these regressions implicitly supposes commenters would typi-

cally receive outcomes like the abstainers had they abstained (formally,QC(0) = QA(0)), and that

abstainers would have received outcomes like the commenters had they commented (e.g. QA(1) =

QC(1)). This assumption is doubtful, although it would seem to follow if participation were “ran-

dom” and unrelated to influence. However, the substantively important question is in which direc-

tion is the naive causal assumption wrong?

Our primary focus throughout this article is on the regulatory benefits of commenting for com-

menters. The primary risk for our empirical conclusions is therefore that QC(0) > QA(0). The

effects we observe are only overstated if on average the commenters would have done better than the

average abstainer even if they had abstained.
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Sourc of Upward Bi . Suppose that commenters would have done better than abstainers even

if they had abstained. Note that this assumption implies commenters and abstainers are different

from one another in ways that relate to market outcomes around rule announcement. In this story

however, commenting does not produce influence, but merely indicates a deeper difference between

firms that tend to “win” at certain times and firms that tend to “lose” at those times. Note that the

study’s design applies significant pressure to such alternative accounts: announcement times ap-

pear as if random, our estimates are very sharp around these times, each firm is implicitly controlled

against its own recent movements, and also against broader market movements. In our experience,

most arguments that our estimates are over-stated are, essentially, selection arguments that assume

comments do indeed produce influence. But this proposition is what we wish to evaluate.

In our view, the literature only provides one reasonable explanation for how such differences

could arise despite comments lacking efficacy. Participation and positive market reactions may have

a common cause: firm participation prior to the notice of proposed rulemaking (NPRM). Agen-

cies often develop rules after extensive consultation with potentially affected actors. These efforts

may help promote the legitimacy and quality of regulation (Coglianese, Kilmartin, and Mendel-

son 2009), yet there are potential advantages to informing a regulator while it is still deliberating.

Firms that participate in pre-NPRM outreach may have a higher propensity to submit comments

after proposal. Indeed, scholarship suggests that regulators sometimes encourage consultees to sub-

mit comments to improve the quality of the record in case of judicial review (Elliott 1992). If pre-

proposal outreach both shapes the rules and results in an increased propensity to participate, then it

is possible the commenters would have obtained more positive reactions even if they had abstained

than abstainers. Indeed, we will show that firms that go on to comment receive highly abnormal

returns following rule proposal relative to those that go on to abstain, which is consistent with the

theory that pre-notice participation matters and leads to commenting.

Nevertheless, we are skeptical that pre-NPRM participation could explain all of the observed dif-
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ference between commenters and abstainers at the final stage. Typically, it takes many months to

finalize a rule after proposal. Influence exerted pre-NPRM should therefore be well assimilated by

the market by the time the final rule is announced. As evidence of this, we use previously collected

data from (Krawiec 2013) and explore the correlation between proposed and final rule announce-

ment returns for those firms that met with regulators prior to the Volcker Rule’s proposal. The two

are very slightly negatively correlated, which is consistent with the notion that the market internal-

izes pre-NPRM influence by final rule announcement time and inconsistent with the “common

cause” explanation for apparent commenter influence.

Sourc of Attenuation Bi . Other criticisms of the influence interpretation of these results may

actually support the notion that the effect we observe is actually under-estimated. Consider, for ex-

ample, the possibility that the market is able to forecast to some degree the content of the rules. The

effect of the rule on the firm i is like a random variable γi with some prior. Assuming this prior is

correct, the tighter the prior is, the smaller the market movement we should usually observe in the

price of asset i after uncertainty about this value is resolved. In the limit, if traders could perfectly

forecast the content of the rule, or if traders already knew the content of rules because of leaks, we

should not observe any price movement following rule announcements, even if the regulatory im-

pact were large. Movements should only be observed if market forecasting is imperfect. Similarly, if

the information hits the market earlier than we think, the effect would already be partially realized.

This should result in an underestimate of the effect of commenting.

Other considerations also suggest the effect is likely underestimated. If firm j comments then

firm imay receive a benefit it would not have received if j had not commented. Such free-riding be-

havior would make the difference between firm i’s and firm j’s price movements smaller on average.

Similar arguments apply to trade association comments, whose role we cannot measure but which

are probably effectual (Nelson and Yackee 2012). Finally, and this is especially important for our

overall estimates of the aggregate gains from commenting, many rules are published in the late after-
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noon or early evening after market close. Also, many firms that submit comments are not publicly

traded. These all heighten concerns that our estimates will be attenuated and the true causal impact

of commenting larger.

3.4 Data Sources

This study uses three kinds of data: intra-day stock prices, rule announcement times, and records of

which firms participated in notice-and-comment. All publicly traded firms identified as “Finance

Companies” by NASDAQ were considered potential commenters, although some were so infre-

quently traded that they were dropped. Also included were publicly traded firms from outside the

finance sector that submitted at least one comment on a Dodd-Frank rule.

Asset prices were derived from the National Best Bid Offer database available from Wharton Re-

search Data Services (WRDS). Because these data are reported at higher frequency than is necessary

for our purposes, we aggregated to the minute-by-minute level by separately averaging the best bids

and best offers, and then taking the median between the two as the asset price. If a stock was not

traded in a given minute, this procedure is unable to measure the asset price at that time. To deal

with this problem, we imputed the price of the asset by using the most recent asset price available.

Crucial to our study is precise identification of rule announcement times. Publication in the

Federal Register typically occurs after the rule and its text have been revealed to the public via press

release. We ascertain the time of each press release using two strategies. First, we extracted a server

imprinted publication time from RSS data originally published by the Federal Reserve. Second, we

were granted a FOIA request by the Federal Reserve. Usually the times were identical, and in no case

did they differ by more than several minutes. As an integrity check, we selected several rules at ran-

dom and compared the time we would attribute with the first story about each rule on Bloomberg.

Figure 3.1 provides a calendar representation of the rule announcements. Unfortunately, not all
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announcements were made during active trading hours. In these cases, such rules must be dropped.

All told, there were 50 proposed rules or notices of proposed rulemaking, 34 final or interim final

rules, and 22 proposed-final rule pairs that could be used for our study.

Tickers for each comment submitted to the Federal Reserve as part of Dodd-Frank rulemaking

were human coded by one of the authors and an RA.

3.5 Case Studies of Two Rules – Proprietary Trading Restrictions and Debit

Card Interchange Fees

Before moving to large-sample estimation of the estimating equations, we consider two cases of

rulemaking that illustrate both the need for intra-day event study methods and the link between tan-

gible rules changes and firm price movements. The “black-box problem” confronted in our event

study is that it is difficult to attribute changes in firm value to commenting activity without know-

ing how the comments in question might have shaped the rules. This question becomes even more

difficult to address because of a commensurability problem. Even within a single agency, and espe-

cially in financial regulation, rulemaking covers a wide ambit of particular policy issues. Detecting

that a bank’s comments may have moved a rule about credit card fees is quite different from detect-

ing whether a bank’s commenting activity changed rules about capital adequacy standards. While

quantitative techniques are being developed in this direction to be used across rules (Rashin 2017),

we opt here for a more granular description of two rules, linking comments to rules changes, and

then linking these changes to immediately observed movements in firm value upon release of the

Final Rule. The two rules we examine, the Volcker Rule and Durbin Rule, attracted heavy com-

menting activity from banks and non-bank interests alike.
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3.5.1 The Debit Card Rule (a.k.a. “Durbin Amendment Rule”)

Illustrative Example – Estimating Returns Quantiles within Trading Days

The Durbin Amendment was an important, last-minute statutory change to the Dodd-Frank Act.

The amendment added a new section (Section 920) to the Electronic Fund Transfer Act (EFTA) that

regulated interchange transaction fees and added rules for payment card transactions. The idea was

to cap the amount payment processors could charge and encourage fraud prevention efforts. The

policy issues raised by the rule were sufficiently complex that the Federal Reserve would ultimately

finalize two separate rules in response to its initial proposal of December 12, 2010. The first one ad-

dressed the reasonableness of fees (76 FR 139) and the other addressed fraud-prevention standards

(77 FR 46258).

We use the debit-card rule both to illustrate how the estimation of Q̂k
i· works in practice, and also

flesh out the mechanism driving our large-sample estimation. We focus on the fraud-prevention

standards component of the rule, which was announced at noon on July 27, 2012. First, we analyze

the market performance of four publicly traded companies between 11:00AM and 1:00PM that day:

Apple, BlackRock Financial, American Express, and Capital One Financial. Apple and BlackRock

serve as our placebos, since the future profitability of neither electronics manufacturers nor invest-

ment managers seems obviously connected to debit card fees.¶ Indeed, neither firm commented.

By contrast, payment processors like American Express and Capital One were directly concerned

and both submitted comments that discussed the issue of fraud-prevention standards. We briefly

summarize the issues at stake in rulemaking in order to identify how we should expect the market to

react for those two firms.
¶Apple certainly does have some exposure through its chain of retail stores, however its 2011 10-K makes

clear that the Apple Store is a relatively small component of its business, with 88% of sales deriving from other
sources.
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The Durbin Amendment allows issuers to charge additional transaction fees reimbursing the is-

suers for fraud-prevention costs. The two key issues at stake in rulemaking were the size of the fees

and what kinds of fraud prevention measures would qualify. The proposed rule did not set a max-

imum fee and outlined two possible approaches to qualification: (1) a rules-based approach that

would require the adoption of certain technologies and (2) a more flexible approach based on stan-

dards. American Express, Capital One, and many other issuers submitted letters requesting high-

fees and flexible qualification standards. Merchants wanted lower fees and less flexible qualification

standards. The interim final rule of June 29, 2011 adopted a 1% fee and provisionally established a

standards-based approach. The outcome was a clear victory for the issuers. As the National Associa-

tion of Convenience Stores lamented,“the Rule lacks any mechanism to ensure that issuers receiving

the fraud prevention adjustment are actually preventing fraud.” Senator Durbin himself sent a letter

to the Federal Reserve insisting that the Board “must address the shortcomings of the interim final

rule by implementing a final rule that requires actual compliance with effective fraud prevention

steps in order for a fee adjustment to be allowed.” For their part, Capital One and other issuers sent

comments supporting the interim rule. The final rule largely confirmed the approach of the interim

rule, including the 1% fee and non-prescriptive qualification standards. As proof-positive of their

displeasure, retailers sued the Board over the rule. For our purposes, the important point is that

we should expect a favorable market reaction for representative issuers Capital One and American

Express.‖

Figure 3.2 shows the change in price for each stock relative to its price at noon on July 27, 2012.

The price path for Capital One and American Express both indicate notable upward jumps shortly

‖The interim final rule was released too late in the day to permit for the intra-day measures we use.
Yet payment processor stocks rose strongly in the following trading day. See Glenn Schorr, “Volcker
Rule Due Out Soon: Hopefully More Bark Than Bite,” October 6, 2011; http://xa.yimg.com/kq/
groups/17389986/555239495/name/NOmura+US+Bank+%26+Brokers.pdf. We examine only the July
2012 rule here, which suggests that our estimates of commenter benefits are, if anything, underesti-
mated, as some of the market reaction favorable to payment processors took place over a year beforehand.
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after noon, while Apple and BlackRock do not. In order to emphasize the magnitude of these

jumps, the illustration also shows what would have been observed at noon on each of the previous

100 days. Against this 100 day benchmark, the price paths of Apple and BlackRock are unremark-

able before and after noon. While American Express and Capital One are also quite typical between

11:00AM and noon, after the first few minutes the returns are higher than would have been observed

on previous days, and stay that way throughout the hour.

Figure 3.3 shows how these price paths are transformed into measures Q̂k
i·. The measure summa-

rizes with a single number the information about how the announcement day relates to the previous

days. Note that in Figure 3.3 we have used a market control while in 1(a) we have not. This adjust-

ment does not do much to change the overall picture, because the S&P500 was flat around this time,

however it is a useful precaution and decreases the influence of background noise.

While the mid-day changes presented here are unusual, as time marches on these movements

become less surprising. For example, suppose the rule announcement caused an increase in the value

of American Express by about 25 cents per share, a market impact of 287 million dollars. The average

daily volatility of American Express is 40 cents per share. Finding a $287 million dollar impact using

daily data is clearly hopeless, which explains the necessity of using an intra-day approach.

It is worth emphasizing that our regression strategy takes these measures as given and relies on

the logic of difference-in-difference estimation. Figure 3.4 shows what happens when we separately

average the Q̂ scores of US financial firms that commented on the Durbin rule and those that ab-

stained. In contrast with the variability of firm-level Q scores (see Figure 3.3), Q-scores that are av-

eraged across several firms are quite stable. Indeed, for abstainers, Q̄ is essentially flat around 0.5.**.

Second, note that before noon the two paths are similar. Around the announcement time the re-

turns of the commenters become more volatile. By 12:15PM the difference between the curves is

**Note that there is some evidence that abstainers stock experienced a positive response as well at noon,
consistent with the notion that some banks materially gained by “free-riding” on others’ commenting activity
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apparent and remains stable over the hour.

While we have thus far used the Debit Card rule to emphasize the logic of our empirical method,

the case also fills out the larger story that emerges from looking across the entire set of rules. The

retention of the interim rule’s outcomes represented a preservation of policy wins for card-issuing

banks. In particular, it allowed issuers the right to “tax” retail transactions for costs that were largely

illusory, at least according to the merchants and Senator Durbin. For producers, preserving these

wins were crucial. The burden of these fees for most merchants was small. For some large retailers,

like Amazon or Best Buy, the little burdens may have been enough to justify commenting, but even

for them the 1% fee hardly represents an existential threat to their business. Indeed, bank letters were

notably more numerous and more detailed than the merchants at both the proposal and interim

final rule stage. Consumer advocates were hardly represented at all. As an illustration of how well

commenting financial firms did relative to commenting non-financial firms, American Express ex-

perienced returns near the top of its quantile returns distribution while a representative merchant

(Best Buy) saw flat stock returns (see Figure 3.5).††

Another point this case study highlights is that understanding who benefits and how much is

often, even in substantively important rules, not as hard as one might suppose. Public deliberation

allows interested observers to identify a finite set of possible alternatives and their consequences.

One of the two major outcomes was partially capturable in a number – the retention of the one cent

adjustment. The other major issue was only slightly harder to understand, standards versus specific

technologies. The Fed’s press release makes clear which way the rule went on both issues, and so

does the rule’s preamble. Unsurprisingly, the market reaction to the debit card rule was immediate

and sustained. Indeed, the differential returns experienced by commenting firms are observable very

quickly after final rule announcement, as commenters saw returns at the 60th percentile of ranked

††Amazon’s stock rose in the aftermath but that rise had started fifteen minutes before the final rule for rea-
sons unrelated to the rule.
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returns after just five minutes (β̂ = 0.1000 (0.0374), p = 0.008). Average returns after the first

hour were highly correlated at ρ = 0.55 (p < 0.001) with the returns in the first five minutes.

3.5.2 Proprietary Trading Restrictions on Banks: The Volcker Rule

Section 619 of the Dodd-Frank Act calls for federal agencies to write what is known as the “Volcker

Rule,” so named after former Federal Reserve Chairman Paul Volcker. The Volcker Rule sought to

limit the ability of certain financial institutions to engage in proprietary trading – purchasing and

selling financial products on their own account in order to make a profit. The Volcker Rule was

one of the most far-reaching parts of the Dodd-Frank law, designed (according to its sponsors) to

limit the financial risk of large institutions and to create a better alignment of incentives between

banks’ capital provision functions and their activities in speculative trading in complex financial

instruments.

From Proposed to Final Rule

The Proposed Rule implementing Section 619 was published in the Federal Register on Monday,

November 7, 2011 (FR 76 (215) 68846-68792). The Rule attracted a large number of comments, over

500 individual comments and over 18,000 form letters. The Volcker Rule arguably attracted more

media attention (including from specialty trade journals in the finance field, such as the American

Banker) than any other rule issued under Dodd-Frank.

As an examination of mechanisms by which comments might lead to rulemaking changes, and by

which traders and other observers might see plausible gains in these changes, we worked ‘backwards’

by first examining the most important changes in the Volcker Rule from Proposed Rule to Final

Rule stage, then by asking which commenting firms asked for those changes, and then by asking

whether those firms saw appreciable gains in firm value in the first hour after the release of the Final
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Volcker Rule on December 10, 2013.

To gauge the most important changes in the Volcker Rule from proposed to final stage, we ex-

amined the analyses of top law and consulting firms that provided their clients with published

overviews of the proposed and/or final rule announcements. ‡‡ From these we identified the most

important changes from proposed to final rule stage, attempting to rank-order them in order of

emphasis placed upon the changes by the law and consulting firms.

While there were slight differences among the various law firms’ assessments of the final Volcker

Rule, the following themes emerged from the interpretations of informed observers:

• permitted market-making related activities under the proprietary trading restrictions

• the definition of “covered funds”

• the deadlines for conformance with the Rule

• the definition of “reasonably expected near-term demands” of clients (RENTD)

• compliance and quantitative trading measures

Of these, the first – the exemption for market-making activities in the proprietary trading pro-

hibition – occupied a central place in the commentaries of law firms. The law and consulting firms

noted that the Final Rule eliminated an Appendix (Appendix B of the Proposed Rule) that had

sought to clarify appropriate market-making related activities. The Final Rule also reduced the

number of quantitative measurements, including revenues criteria, for measuring market-making

activities. Morgan Lewis remarked (p. 10) that “The Regulations no longer include Appendix B

‡‡The firms were Arnold & Porter, Davis Polk, Debevoise & Plimpton, KPMG, Mayer Brown, Mor-
gan Lewis, Oliver Wyman, Simpson Thatcher, Skadden Arps, Sullivan & Cromwell, and WilmerHale. See the
Appendix for sources.
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from the Proposed Rules. This is a significant accommodation to industry concerns over the re-

quirements and impact of the proposed Appendix B. While Appendix B purported to clarify what

types of activities would be considered permissible market-making related activities, it contained a

number of troublesome presumptions of activities that would be considered impermissible propri-

etary trading unless the banking entity could convince its regulators otherwise.”

The Market-Making Exception to Proprietary Trading

The trickiest implementation issue involved in designing the Volcker rule prohibition was to avoid

chilling “market-making” activities, which can often look similar. In theory, proprietary trading in-

volves speculative trading of the firm’s own capital, obtaining profits from changes in the value of

the investment, while market-making aims to obtain revenue from fees. If a customer approaches

the market-making firm with a demand for a derivative, the firm either finds a counterparty imme-

diately or, if a counterparty is not available (a mismatch), takes a position in the financial product

while a counterparty is sought. The customer’s fee compensates the firm for their work on the trans-

action and the risk incurred during the period of mismatch.

Banks and brokerages that engage in such activity help make the financial system more liquid.

If every customer had to wait for a counterparty, instability and uncertainty in financial markets

would increase. Yet the firm’s ability to take a position in a product allows it to accumulate an inven-

tory, which can generate a profit if the assets in question have been oversold elsewhere, or if the firm

trades up with inventory. Appendix B of the Proposed Rule attempted to use factors such as “rev-

enues relative to risk,” “source of revenues,” “customer-facing activity” and “payment of fees and

commissions” as criteria distinguishing proprietary trading from market-making (Proposed Rules,

FR 76 (215), 68961-68962).
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Firms’ Comments on Market-Making Activities

Many prominent firms decried the Proposed Rule’s attempt to impose a rigid structure upon the

measurement and permission of market-making related trading activity. In its comment letter,

Goldman Sachs emphasized market-making activities and their regulation as the first area of con-

cern. “Without substantial revisions, the Proposed Rule will define permitted market-making re-

lated, underwriting and hedging activities so narrowly that it will significantly limit our ability to

help our clients – businesses and investors in the United States and around the world – invest their

wealth and generate liquidity from their holdings.” Morgan Stanley was even more direct in its criti-

cism, requesting that the agencies “Delete Appendix B” in a section header printed in italicized, bold

text: “Appendix B should be deleted from the final rule. ... The Agency should use the conformance

period to analyze and develop a body of supervisory guidance that appropriately characterizes the

nature of market-making related activities.”*

A common theme in these comments was the wish for the Agencies to avoid specificity in rule-

making and instead adopt a more adaptive approach, one that would emphasize relational supervi-

sion between regulators and banks, would develop regulations via guidance documents and princi-

ples rather than hardwiring them into rules, and would permit firms more time to conform to the

rules as they became clearer. If such requests were granted, it would allow large banks and invest-

ment firms to continue to shape the development of these guidance documents and the supervisory

practices. Because Appendix B of the Proposed Rule expressed the kinds of “negative presump-

tions” and “undue restrictions on permitted activities” that Goldman lamented, it was a chief target

of the commenters.
*Morgan Stanley, “Comment Letter on the Notice of Proposed Rulemak-

ing Implementing the Volcker Rule – Proprietary Trading,” February 13, 2012, p. 4.
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Associated Returns in the First Hour after Final Rule Announcement

The importance of changes related to market-making related activities from Proposed to Final Vol-

cker Rule is reflected in the variable returns experienced by commenters in the first hour after the

Final Rule announcement in December 2013. The thirty firms that commented upon the Volcker

Rule witnessed returns at the 55th percentile of ranked returns (55.4 relative to a baseline of 50) in

the first hour after the Final Rule’s announcement. One way of examining whether firms observ-

ably focused upon market-making related activities in their commenting is whether their comments

were cited by the Agencies in the Final Rule (footnotes 517 to 554 of the Final Rule). Compared to

all firms in the sample, firms that commented and had their comments cited in the market-making

section of the rule experienced one-hour returns in the 64th percentile of ranked returns (β̂ = .1437,

p = 0.048).* Compared to other firms that commented, firms that were cited by the Agencies had

8.2 points higher ranked returns in that first hour (β̂ = .0823,= 0.237). This difference is not statis-

tically significant, but with only thirty firms (all of whom commented on other aspects of the rules),

the size of the differential in an hour of trading is rather remarkable.

More evidence about what drove observed differences between commenters and abstainers

arises from investigating the difference between immediate post-announcement changes and more

durable changes that unfolded over the course of the hour. Reactions after five minutes would have

allowed only a cursory assessment of the rule and its changes from the proposed. Such a “quick-

and-dirty” read would be driven by heuristics like prior expectation, the press-release, or summary

provisions of the preamble. Reactions after an hour, by contrast, are more likely to have identified

high-level differences between the Final Rule and the Proposed Rule, which the rule’s preamble dis-

cusses at great length. The difference between the 60-minute and the 5-minute market reactions –

*The estimated effect of being cited at all in the final rule, but not in the market-making exemption
section, is nine ranked percentage points less, and statistically insignificant (β̂ = .0526, p = 0.58).
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Rt=60 − Rt=5 – serves as a measure of the difference between a “more informed” read of the rule and

a “less informed” read. If we then regress this differential upon whether a firm was cited at all in the

footnotes to the Final Rule, we retrieve a coefficient of essentially zero (β = 0.0006, p = 0.996). In

other words, firms whose comments were cited by the Agencies experienced no differential change

from t = 5 to t = 60. Yet when the differential is regressed upon an indicator for whether the

firm’s comment was cited in the market-making related activities section (footnotes 517 to 554), the

resulting differential return is appreciable (β = 0.1266, p = 0.254), albeit still statistically insignif-

icant in a small sample. In summary, the comments that plausibly moved the firm’s value the most

were those directed at the “market-making related activities” section of the Volcker Rule, and the

value ascribed to firms by traders did not accrue immediately but only after a period of interpretive

digestion.

The Pre-Proposal Stage

The data available on the Volcker Rule also permit us to observe changes in the rule (and associated

firm value) that are “net” of the activity of firms that occurs before the Proposed Rule is drafted.

Krawiec (2013) examines the “sausage-making” of the proposed Volcker Rule by collecting system-

atic data on which firms, associations and interests met with different regulators from the passage of

the Dodd-Frank Act to the Proposed Rule. It was widely detected that the statute’s prohibitions on

banks owning hedge funds (capping these assets at three percent of the bank’s Tier 1 Capital) were

clearer than the market-making related exemptions to the proprietary trading restriction. Analysts

followed the development of the Volcker Rule, including a Bloomberg story on September 26, 2011,

which reported on a possibly leaked version of the draft rule document.†

†Cheyenne Hopkins and Phil Mattingly, “Trader Pay May Face Restrictions Under Draft
Volcker Rule,” Bloomberg, September 26, 2011; https://www.bloomberg.com/news/articles/
2011-09-26/trader-pay-may-face-restrictions-under-dodd-frank-s-volcker-rule.
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Krawiec’s data for the Volcker Rule allows us to examine firm influence upon the drafting of the

rule. Regressing the one-hour ranked returns after the release of the proposed rule upon a firm’s

number of meetings with rule-writing agencies yields a positive and statistically significant coef-

ficient of β̂ = 0.02 (0.006), implying that for every meeting a firm had with an agency before

the draft of the rule, its immediate ranked return upon release of the proposed Volcker rule was

two ranks higher. Taking these estimates literally would imply that Goldman Sachs, which had

27 such meetings, would experience returns at the top of its distribution, and indeed they were

(RGS
t=60 = 1.00).‡ As evidence that the market had internalized these effects at the time of the Final

Rule announcement, there is almost zero correlation (ρ = −0.04 (p = 0.30)) between one-hour

ranked returns after the Proposed Volcker Rule and one-hour ranked returns after the Final Volcker

Rule.

Our methods lend support to Krawiec’s argument that pre-NPRM activity shapes proposed

rules. Importantly, however, important rules changes seem to occur in the notice-and-comment

process even net of pre-NPRM activity. The elimination of Appendix B occurred only during the

notice-and-comment process, not before. Controlling for the first hour of returns after the proposed

Volcker Rule announcement, as well as for firms that were cited outside of the market-making sec-

tion, first-hour returns for firms cited in the market-making section of the final Volcker Rule were

fully 15 percentage points higher in the distribution of ranked returns (β̂ = .1521, p = 0.036).

While the pre-NPRM stage is likely an important site of influence in rulemaking, the case studies

laid out here suggest that there is considerable activity aimed at the notice-and-comment process,

and that public equity markets apparently reveal that this activity yields substantial returns. It was

after the rulemaking on the Durbin Amendment concluded that analysts began to detect a pattern

of influence whereby the proposed rule would be stringent, industry comments would arrive, and

‡Caution is advised in interpreting these linear estimates and especially any ex-
trapolations, as they can exceed the constructed bounds of the index computed.
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then the final rule would be more moderate. Even embedding this expectation, public equity mar-

kets consistently assigned added value to commenting firms upon the release of Dodd-Frank final

rules, not only for the Volcker Rule but also for the larger Fed-authored sample we examine. This

suggests that public equity markets detect commenter influence even net of strategic rule drafting, and

points again to the particular advantages of an event study methodology for studying these phenom-

ena.

3.6 Results from Large-Sample Estimation

We now turn to estimation of equations (3.3) and (3.4). Our first regression in Table 3.1 shows an

OLS regression of participation on market reactions with firm and rule fixed effects. Since returns

may be of two types, favorable and unfavorable, we measure the magnitude of these deviations sep-

arately.§ We find that positive reactions are significantly associated with an increased tendency to

participate, but the result is not stable over various time domains.

Our second regression in Table 3.2 examines how commenting relates to final rule outcomes

(quantile-based returns). We find that the two are significantly associated, and it is consistently sized

over the period of asset price measurement. All tests of significance use Huber-White standard er-

rors.

Stock returns are noisy and cross-sectionally correlated, so the deviations reported may be less

surprising than conventionally-estimated standard errors would suggest. To protect against this pos-

sibility, and also provide a kind of placebo test, we bootstrap participant returns using the following

§Formally, positive response is defined as

max{0,Qk
ij − 0.5}

while negative response is defined as
max{0, 0.5 − Qk

ij}
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Table 3.1: Market reac on to rule proposal does not predict par cipa on

Dependent variable:

participated

Tp5 Tp20 Tp60 T.bar

Negative Response −0.001 −0.003 0.001 0.003

(0.005) (0.005) (0.005) (0.005)

Positive Response −0.005 0.004 0.017∗∗ 0.011∗

(0.005) (0.005) (0.007) (0.006)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 29,164 27,832 23,137 29,164

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01
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Table 3.2: Par cipa on in rulemaking predicts superior market reac on to final rule

Dependent variable:

earliest_RSP_Tp5 earliest_RSP_Tp20 earliest_RSP_Tp60 earliest_RSP_T.bar

Tp5 Tp20 Tp60 T.bar

Participated 0.062∗∗ 0.064∗∗∗ 0.069∗∗∗ 0.052∗∗∗

(0.025) (0.022) (0.023) (0.019)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01
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strategy. First, we select trading times at random since the passage of Dodd-Frank and imagine that

our announcements had been taken from this pool instead of their true times. Next, we replace the

true participants at random from the pool of financial sector stocks. This two stage randomization

procedure preserves the clustering that is present in the real data and allows us to look at the distri-

bution of average absolute returns for commenters. The histograms are displayed in Figure 3.6.

The most noteworthy observation that emerges from bootstrapping is that the returns partici-

pants receive at the proposal stage are much higher than one would expect due to chance. The 54th

percentile return of participants to final rules which we observed here is not as surprising accord-

ing to this measure as the conventional standard errors suggest, however this is in part because the

exercise only evaluates the significance of absolute returns while the regression looks at differential

returns. Differential returns of 0.07 would be quite significant according to these figures tests, since

theoretically we should expect non-participants to have returns at 0.5, and any deviations among

random non-participants should be correlated with deviations of random participation. Bootstrap-

ping differential returns is computationally intractable since one needs to estimate returns for all 681

participants in 38 rules many, many times, while for the procedure performed here only 274 acts of

pseudo-participation must be estimated per replicate.

The regressions above considered differential returns following rule announcements among U.S.

financial firms, but what about foreign banks, or firms that are on the consumer side of finance? We

present two further regressions exploring whether there are differential returns by commenting de-

pending on commenter type. Table 3.3 shows that participation by foreign financial firms was actu-

ally associated with market losses, and significantly different from domestic financial firms. Table 3.4

shows that the gains associated with notice-and-comment participation also appear to be reserved

for financial firms that comment, as opposed to consumers of finance. Since non-U.S. financials and

finance consumers did participate, these differential estimates are consistent with two potentially

complementary hypotheses, namely that (1) U.S. financial firms were more informative in their com-
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Table 3.3: Market reac on to rule proposal predicts superior market reac on only for domes c banks

Dependent variable:

earliest_RSP_Tp5 earliest_RSP_Tp20 earliest_RSP_Tp60 earliest_RSP_T.bar

Tp5 Tp20 Tp60 T.bar

Participated −0.045 −0.051 −0.047 −0.018

(0.043) (0.052) (0.040) (0.037)

Participated * US Financial Firm 0.109∗∗ 0.117∗∗ 0.117∗∗ 0.071∗

(0.049) (0.056) (0.046) (0.042)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 24,816 24,230 22,940 24,816

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

menting than non-U.S. financial firms and non-financial U.S. firms, and (2) U.S. financial firms may

enjoy rents or particular influence in the commenting process.

3.7 Discussion

The previous section demonstrated correlations between comments on financial regulations and

market outcomes for commenters when those regulations were announced. These announcement

times are sharply identified and the timing seems as-if random. There is not much reason to doubt

that the announcements “cause” the market movements that differentiate commenters and abstain-

ers, and also differentiate commenters from one another by economic sector. These are important
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Table 3.4: Par cipa on in rulemaking predicts superior market reac on only for financial firms

Dependent variable:

earliest_RSP_Tp5 earliest_RSP_Tp20 earliest_RSP_Tp60 earliest_RSP_T.bar

Tp5 Tp20 Tp60 T.bar

Participated −0.046 −0.002 −0.029 −0.022

(0.035) (0.041) (0.041) (0.033)

Participated * US Financial Firm 0.091∗∗ 0.048 0.081∗ 0.063∗

(0.041) (0.045) (0.045) (0.037)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 28,454 27,774 26,291 28,454

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01
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findings that establish the political stakes of rulemaking are large, even at the notice-and-comment

stage. A harder problem is explaining why regulatory announcements differentiate firms in this fash-

ion. Do the estimates accurately convey the marginal benefit of commenting for commenters? Put

differently, is the mechanism for this observed difference the benefit of commenting or merely a

byproduct of some other regulatory dynamics happening off-stage?

In Section 4.4 we considered how the difference in returns between commenters and abstain-

ing financial firms was likely to relate to the marginal benefit of commenting for commenters. We

argued that important aspects of the empirical context, for example the possibility of free-riding,

the role of trade associations, market forecasting, should lead the estimates to understate the true

marginal benefit of commenting if commenting were indeed effective. Our analysis also clarified

that in order for our estimates to overstate the marginal benefit of commenting for commenters,

firms that comment would need to do better even when they do not comment than firms that ab-

stain. This alternative is theoretically puzzling. Why would firms that win following final regulatory

announcements have a greater propensity to send comments?

While we cannot investigate all the potential explanations for our estimates, we can explore

theoretically-sound mechanisms supported by existing literature. In particular, it possible that pre-

NPRM participation is the common cause of commenting and gains at the final-rulemaking stage.

Yet this alternative seems unlikely on the basis of our analysis of the case studies and regressions. If

pre-rulemaking participation were all that mattered, one would expect market returns at the pro-

posal stage to predict commenting, but they do not. At least for the Volcker rule, we were able to

investigate this possiblity using previously collected data (Krawiec 2013). We found that pre-notice

meetings significantly predict positive returns to the proposed rule, suggesting these meetings do

influence regulatory outcomes. For final rule announcements, however, it appears comments matter

more. Firms whose letters were cited in the market-making section of the preamble to the final Vol-

cker rule, where a substantively important shift in policy occurred, experienced greater returns than

74



ones who commented but were not cited or were cited in other sections. At least in this case, com-

ments associated with successful persuasion appear to drive commenter’s superior market outcomes.

Aggregate Market Impact of Commenting. How big are the stakes of rulemaking? Despite all the

caveats discussed above, we consider it worthwhile to characterize what the aggregate impact of com-

menting on market returns would be if the regression coefficients estimated in Tables 3.1 through 3.4

did capture the average marginal benefit of commenting. The smallest such coefficient implies an av-

erage difference of five percentiles, while the largest was around twelve. We approximate the market

impact as follows. First, we use the inverse cdf of the normal to convert a q-score of 0.55 to an equiv-

alent z-score, which is about 0.12. We obtain the implied change in share price by multiplying this

difference by the standard deviation of each stock’s returns after an hour. We multiply this change

in share-price by the number of shares currently outstanding, for each commenting firm every time

they comment . This procedure yields a grand total of $3.2 billion. If the effect were 12 percentiles,

the implied estimate is $7.8 billion. The fact that we have evidence of leaks, free-riding, and market-

prediction suggests a higher figure. These estimates are also restricted only to publicly traded firms

commenting on their own, not including trade association activity, nor the activity of privately held

firms, nor rules that were announced after-hours.

Strategic Considerations. The results speak to existing theories and studies of rulemaking. The

“political control” interpretation of (McCubbins, Noll, and Weingast 1987, 1989) suggests that the

notice-and-comment process preserves legislative policy gains achieved by parties to the original

statutory bargain. Major financial firms were deeply involved in the Dodd-Frank statutory writing

process (Ziegler and Woolley 2016; Carpenter 2011). The fact that affected banks comment on these

rules and move proposed rules in ways that public equity traders interpret towards the interests

of the banks coheres with a “political control” interpretation. The partial differential returns for

U.S. commenting banks observed in Table 3.3 also support this interpretation. That said, given that

consumer interests represented in other firms did not benefit (Table 3.4 ), our findings are also con-
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sistent with (Balla 1998b) that some parties benefit differentially from commenting, whether or not

they were part of the original bargain.

Finally, the estimates presented here suggest that the rules changes are likely associated with im-

portant policy gains for commenting businesses. Because non-business entities are not publicly

traded, we cannot speak with these methods to the “bias toward business” observed by (Yackee and

Yackee 2006). We can say, from these estimates, that equity traders believe and bet that business in-

terests benefit from commenting, and that if such benefits are enjoyed so disproportionately that

a “bias” exists, then that bias reflects real stakes. So too, our debit rule case shows a particular rule

where the benefits of commenting were restricted to financial firms, while non-financial firms did

not benefit, as the policy changes likely came at the cost that other parties (consumers, vendors) pay

in terms of higher interchange fees permitted by the Final Rule. This case coheres with our interpre-

tation of the regression estimates in Table 3.4, which show that commenting returns are limited to

financial firms.

3.8 Conclusion

In the burgeoning global world of notice-and-comment processes, what are the stakes? Do com-

menters derive observable benefit from their participation in administrative procedures? Are the

changes in rules induced by comments real changes or are they more cosmetic than valuable? What

movements occur beyond the strategic dynamics of costly initial rules that are moderated by the

notice-and-comment process?

An intra-day event study of stock prices following rule announcements establishes several find-

ings: (1) proposed and final rules often provoke a statistically significant market reaction for the

stock price of financial firms, (2) those firms that eventually participate observe a statistically differ-

entiable superior return upon the announcement of the Proposed Rule, and (3) those firms that
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comment experience significantly higher average returns in the first hour of trading after Final Rule

announcement relative to those firms that do not comment. Closer analysis of two particular rules

– the debit card interchange fee rule and the Volcker Rule on proprietary trading restrictions for

systemically important firms – suggest that observed changes in firm value were correlated with

meaningful and firm-requested policy changes in the rules.

The limits of financial market data point to further research questions. An important implica-

tion of our results is that markets expect firms to gain from rulemaking comments. This is differ-

ent from saying that commenting firms do in fact realize these gains. More assessment of possible

mechanisms is needed in order to justify the claim that rulemaking participation has caused firms to

receive these benefits, but nevertheless the evidence is consistent with the intuitive explanation that

firms participate in rulemaking because it helps them secure more favorable regulatory outcomes.

The empirical patterns documented here have implications for the study of business influence in

regulation, for the study of rulemaking, and for the study of political inequality. These include but

are not limited to the following:

• Traditional measures of business influence upon politics may grossly under-measure business

expenditure and benefit. Indeed, our own measures may substantially underestimate firm

participation and influence activity, as much of that activity occurs “informally.”

• Our own analysis of the Volcker Rule using data from (Krawiec 2013) suggests that pre-

NPRM meetings were associated with large and identifiable near-term improvements in firm

asset prices. These observations are consistent with recent evidence of meetings at OIRA by

(Haeder and Yackee 2015) and among White House offices (Brown and Jiekun 2017), which

also point to important policy changes occurring outside the traditional notice-and-comment

process.

• Our Volcker Rule analyses suggest, however, that significant value gains accrued to firms that
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met with rulemaking agencies before the proposed rule, and that net of the significant gains

experienced by firms that met with agenci before the proposed rule, firms participating in the

notice-and-comment process saw additional gains upon the release of the Final Rule. These

patterns point to the joint significance of pre-NPRM activity and commenting activity.

• Analysis of differential returns among commenting firms suggests that the realized gains

in firm value from commenting were limited to financial firms and U.S. financial firms (as

compared to foreign firms) in particular. This fact suggests that domestic firms may have

advantages in the degree to which they have adapted their legal and political operations to

national administrative procedures.

Statistical documentation of differential changes in firm value for commenting banks points

to rich possibilities for further empirical inquiry. First, it should be possible to generalize the im-

plicit method of our case studies, examining rules changes and asking whether (among those firms

that participate) those whose comments more appreciably move the rules experience differentially

larger asset returns. Second, scholars can ask whether these commenting activities are associated with

other, non-commenting activities as measurable in lobbying and contact data. Finally, with appro-

priate caution for measurement of public equity markets in different settings, the methods here are

potentially extensible to non-U.S. rulemaking agencies and non-federal U.S. agencies, and to other

spheres of regulation.
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Figure 3.1: Calendar of Regulatory Events
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Figure 3.2: Price paths of four assets on announcement day, previous 100 days.
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Figure 3.3: Q̂k
iω(j) for two firms in expecta on benefited and two firms in expecta on not effected.

Figure 3.4: Illustra on of common trends among commenters and abstainers prior to rule announcement; debit card
Final Rule announcement, July 2012.
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Figure 3.5: Returns to final rule for American Express and Best Buy, July 2012

(a) Proposed Rules (b) Final Rules

Figure 3.6: Bootstrapped par cipant returns. Solid lines indicate the mean of par cipants given true announcements,
which understates significance because announcements produce significant nega ve effects for abstainers. Other
lines indicate the implied returns of the coefficient es mates.

82



4
Meetings, Comments, and the Distributive

Politics of Rulemaking

In 2008, the U.S. financial system faced its greatest challenge since the Great Depression. In-

vestors lost confidence in new financial instruments, prompting cascading liquidity crises and capital

withdrawals. Hundred-year old banks suddenly found themselves at the precipice. Fearing catastro-
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phe, the U.S. government hastily arranged bailouts for firms considered “too big to fail.” Although

bailouts calmed markets, they outraged the public. Lawmakers vowed to fix the broken financial

system. Yet redesigning the financial system required specialized expertise and time, which by the

summer of 2010 was in short-supply. So they passed the Dodd-Frank Act, which delegated many

important task associated with reforming the financial sector to administrative agencies. Some in

the industry sensed an opportunity. Would those that lost in the legislature become winners in the

administrative policy-making process? If so, then how?

Rulemaking procedures provide interest groups two legitimate means for obtaining influence

over the contents of regulation: comments and ex parte meetings. Comments are submitted after

the publication of a proposed rule in the Federal Register, but prior to finalization. Ex parte meet-

ings can occur during the development of a proposed rule, during the comment period, or after the

rule is published in its final form. From an institutional perspective, meetings and comments repre-

sent the most obvious means for regulated interests to influence the content of regulation. A sizable

empirical literature demonstrates that regulated interests tend to comment and meet more than

other groups (Golden 1998; Furlong and Kerwin 2005; Boehmke, Gailmard, and Patty 2013; Krawiec

2013), and are more involved with other forms of agency policymakng as well (Huntington 1952a;

Bernstein 1955; Maass 1951; Quirk 1981). Yet higher participation does not prove that these interests

are gaining more than other groups through these opportunities. Quantitative approaches to eval-

uating efficacy of interest group engagement with the regulatory process have proved much more

limited because of measurement difficulties (West 2004). Some scholars have used self-reported

measures of participant satisfaction (Langbein and Kerwin 2000; Furlong and Kerwin 2005; Yac-

kee 2012) or elite interviews (West 2004; West and Raso 2013). Balla 1998b examines how changes to

Medicare rate schedules by subspeciality varied with the number of comments submitted by subspe-

ciality. Yackee and Yackee 2006 and Haeder and Yackee 2015 present two particularly sophisticated

content-analyses, examining how textual change in rules responded to various measures of com-
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menter participation. Generally speaking, in prior studies the bias of policy change has followed the

bias of mobilization (Shapiro 2008).

Commenter influence studies have made a tremendous contribution to the lobbying literature.

Indeed, there is growing appreciation that much (if not most) lobbying that appears legislative ac-

tually has administrative policymaking as its target (Gordon and Hafer 2005, 2007; You 2017). Yet

commenter influence studies also have several weaknesses. Golden 1998 raises doubts about the

economic or social significance of typical rule changes. Even in the rate-making context, where iden-

tification of economic stakes is easiest, it is likely that regulated entities respond to rate changes by

adjusting volume, so the ultimate impact on revenue and profits is unknown. Commenter influence

studies are also susceptible to selection issues and omitted variable bias (Haeder and Yackee 2015).

While these issues pervade the empirical literature on lobbying and perfect solutions are seldom

available (Figueiredo and Richter 2014), meetings are a particularly worrisome omitted variable.

Meetings happen concurrently and prior to comments, involve the same policymaker and stakehold-

ers, and address the same policy. Although the problem of simultaneous representation across pol-

icymaking venues has received some attention (Boehmke, Gailmard, and Patty 2013), the problem

of simultaneous representation in the same venue is surely even more serious. Given the limited and

inconsistent textual residue of meetings, it is difficult to apply textual change measures to evaluate

how meetings shape regulatory outcomes, especially the proposed rule.

As an alternative, I use high-frequency event-studies to analyze interest group advocacy during

Dodd-Frank rulemaking. By measuring the reaction of stock prices shortly after rules are proposed

and finalized, I identify which firms beat market expectations regarding a rule and did worse. By re-

lating these outcomes to the lobbying actions undertaken by particular firms, I show that ex parte

meetings and comments are associated with abnormal positive returns whose estimated value is in

the tens of billions. Moreover, the effects of both kinds of lobbying are not reducible to one an-

other: the market seems to think comments matter even after accounting for the role of meetings.
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Yet the value of meetings during rule development appears several times higher than the value of

comments. This market effect of meeting during rule-development is observed both in the pro-

posed rule announcement and in the final rule announcement, suggesting durable gains from meet-

ing early (and often) with regulators. I also nuance and explain these findings by conducting an

in-depth case study of one particularly salient rule, governing debit-card fees. In order to situate

readers unfamiliar with the rulemaking context, I will begin with the case study and present the

large-sample estimation thereafter.

Both the qualitative and quantitative research presented here paints a troubling picture of cur-

rent trends in regulatory reform. Many agencies have amended their procedures to encourage greater

use of ex parte meetings, especially in the rule development phase (Sferra-Bonistalli 2014). If the mo-

bilization bias in meetings is larger than in comments, and participation via meeting leads to greater

gains than commenting, then it appears likely that greater use of ex meetings will result in greater

advantage to regulated interests. Very possibly, the their advantage will be other’s harm. Prior to

this study, advocates of such autonomy-enhancing reforms could credibly argue that there was only

anecdotal evidence that such reforms would exacerbate political inequality during rulemaking. No

longer so.

At the same time as this study can contribute to active debates about the design of administrative

process, these findings are also important for the larger literature in political science on Congressional-

executive relations and the dynamics of delegation (Bawn 1995; Huber, Shipan, and Pfahler 2001;

Volden 2002; Bendor and Meirowitz 2004). This literature is dominated by two opposing schools

of thought, one emphasizing Congressional dominance and the other emphasizing bureaucratic

autonomy. Neither theory, at least in their strongest forms, seems to predict significant influence

by regulated interests over rulemaking, especially those within the financial sector who were op-

posed to the enactment of Dodd-Frank (Moe 1987). According to the Congressional dominance

literature, administrative procedures are supposed to stack the deck in favor of the interests com-
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posing the enacting coalition, so that a combination of ex post and ex ante controls can produce

the outcome Congress most favors (McCubbins, Noll, and Weingast 1989). From this perspective

it is surprising that in fact regulated interests dominate administrative procedures, and even more

surprising that this participation appears to produce valuable changes in policy. Theories of bureau-

cratic autonomy do not necessarily lend themselves to explaining this descriptive fact pattern either.

If agencies are staffed by “slackers” who wish to exert minimal effort in making policy (Gailmard

and Patty 2007), why do they exert effort in making significant policy changes? If agencies are staffed

by “zealots” with a strong priors about what policy should look like, then why do they care what the

regulated industry has to say? Significant interest group influence over administrative policy out-

comes requires a “goldilocks” equilibrium in which bureaucratic autonomy is not so strong as to

permit bureaucratic indifference but Congressional control is not so effective that the agency lacks

real discretion (Krause 1996; Meier and Krause 2003). More theoretical work is necessary to explain

how such moderate outcomes come about, are maintained, and the welfare consequences of agency

responsiveness given such selective public participation.

Although the findings presented here complement and extend existing scholarship on rulemak-

ing, the approach suffers from similar identification challenges as prior work. Causal interpretation

requires caution. As the case study shows, significant lobbying sometimes occurs in other fora and

through other, more subterranean means. Strategic selection issues also remain, both on the firm

and regulator side. Econometric tools for dealing with such problems, for example instrumental

variables or matching methods, are difficult to apply here. Indeed, there is virtually no scholarship

exploring why some firms engage with administrative procedures when similarly situated firms do

not. Additionally, the event-study methodology introduces its own unique issues. Because the mar-

ket anticipates the content of regulations before they are announced, the measures presented here

reflect a tendency to beat expectations rather than a measure of absolute gains or losses from regula-

tion. More research and data collection is necessary to fully address these and other issues.
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4.1 Durbin Debit Card Rule

Financial regulation is a complex subject with a steep learning curve. One of the most comprehensi-

ble regulations was the Durbin amendment, because it relates to something most people own: debit

cards. Described by the finance industry as a naked transfer from their pockets into the hands of re-

tail (Dimon 2012), the Durbin amendment required the Federal Reserve to establish price ceilings,

pro-competitive backstops, and performance incentives. The case study begins by describing the

regulatory problem and legislative process prior to the rule, then proceeds to summarize the Board’s

policy selection and the market reaction. It then examines the advocacy during rule development

and the comment period, which clarifies aspects of why the Board decided as it did. I conclude by

highlighting other events occurring outside the Board’s rulemaking, which ground the most plausi-

ble threats to causal inference. At least regarding Durbin, advocacy in courts and Congress met with

highly visible failure, so they are implausible explanations for why the Board significantly weakened

the regulation. Still, completely ruling out the effect of outside lobbying on large sample estimation

would require additional research.

4.1.1 Economic Problem and Legislative Action

Debit cards emerged in the 1970s as a way of solving a transaction problem. Retailers who accept

payment in check or credit worry that the purchaser will not ultimately pay. Consumers with bad

credit face high costs in using such cards. Others believe credit undermines financial self-discipline.

Prior to debit, payment alternatives had major drawbacks. Cash transactions introduce physical

transportation costs and theft risks. Wire-transfers traditionally require substantial effort to arrange.

Debit cards, however, allow retailer and consumer to arrange a bank transfer with a simple swipe.

In 2009, there were 37.9 billion debit card transactions in the United States worth 1.4 trillion dollars

(Federal Reserve System 2010).
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Figure 2: Transfer of Fees in a Credit Card Transaction 
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Figure 4.1: Swipe-transac on diagram. (Cackley 2009)

During a card transaction, most of the action occurs off-stage, as Figure 4.1 illustrates. First, a

card reader contacts the merchant’s bank, which will attempt to acquire the necessary funds. This

“acquiring” bank contacts the “issuing” bank that gave the consumer the debit card. If the issuer

approves, the acquirer signals the retailer, who delivers possession of the good. Issuer and acquirer

will not, however, directly exchange funds. Rather, they will each have “settlement accounts” with

another intermediary, a “network provider” such as Visa or Mastercard. The network provider com-

bines all incoming and outgoing transactions for each account and makes necessary adjustments.

“Interchange” fees are what the issuer earns for its service, “network” fees are what the network

earns, “discount” fees are what the acquirer earns, and the merchant “pays” all these fees by receiv-

ing less than the consumer was charged. A merchant who anticipates these costs may raise prices for

consumers. Importantly, the issuing bank does not set its own fee. Rather, the networks compete

for the business of the issuing banks, who could choose to give their clients Mastercards, Visas, or

other network cards, depending on which interchange fee was higher.*

The debit card system had less to do with the financial crisis than the agenda of Assistant Senate

Majority Leader Durbin (D-IL). Durbin portrayed himself as a consumer-advocate, tirelessly op-

*Evans and Schmalensee 2005 offer a nice history of this market.
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posing big finance (e.g., Credit Card Interchange Fees 2006). Critics have noted Durbin’s “knack

for delivering on the retail industry’s top priorities” (French and Sloan 2013). At a Judiciary Com-

mittee hearing on July 19, 2006, Durbin learned troubling facts. The average American family paid

$231 in interchange fees annually, three times the rates in Australia or Canada. Visa’s rules govern-

ing fees were 1,300 pages long, not available publicly, and allegedly forbade issuers from contracting

with American Express or Discover for network services. Following this hearing, Durbin repeatedly

offered legislation addressing these market imperfections, without success (156 Cong. Rec. S3588,

2010)(speech of Senator Durbin).

In July of 2009, the Retail Industry Leaders Association invited 20 large retailers for a confer-

ence in Washington, DC. Their goal was deciding how to make the most of Dodd-Frank (Mattingly

and Schmidt 2011). The retailers decided to mobilize small-business owners against swipe fees, even-

tually assembling an e-mail list with more than 20 million contacts. In some cases, they were even

more direct, flying small business owners into DC to meet individually with twenty-one Senators.

In the midst of the floor debate regarding the Dodd-Frank Act, Durbin offered a amendment that

would have the Federal Reserve set debit card fees in such a way that they be “reasonable and pro-

portional.” The financial service industry later claimed that this legislative move had taken them by

surprise. Indeed, the amendment was carried 64-33 without any Senator taking the opportunity to

debate Senator Durbin on the merits.

4.1.2 Administrative Policy: Proposals, Delays, and Revisions

As enacted, Section 1075 of Dodd-Frank was ambiguous. Informed observers argued the Board’s

implementation could ban interchange fees entirely or issue unenforceable “guidance” for Visa

and Mastercard describing what they should charge. Ultimately, the Federal Reserve would take a

middle-path, setting a price cap on interchange fees. Importantly, Section 1075 exempted “small”

issuers with fewer than 10 billion in total assets. Only the top 1% of issuers were directly subject of
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regulation. Nevertheless, estimates suggest big issuers represented over 70% of the market (Evans,

Chang, and Joyce 2015, p. 62). Given the strong possibility that top-tier norms might spread, the

more than 12,000 second-tier issuers had substantial stake as well. Section 1075 also included provi-

sions aimed at promoting increased competition by prohibiting “network exclusivity” arrangements

and incentivizing fraud-prevention. Final regulations were due no later than nine months after en-

actment on July 21, 2010, a tight time-line. As a kicker, some provisions became effective on July 21,

2011. Failure to issue rules would allow stakeholders to enforce the law in court, potentially leading

to judicial intervention on agency turf.

On December 16, 2010, the Board proposed a rule implementing the Durbin amendment. They

suggested two possible formulas for defining a reasonable interchange fee, and asked for comment

on which to enact. Under the first, up to seven cents per transaction was permissible. If the issuer

wanted more, it would need to establish its average variable costs per transaction were higher than

seven cents. Nevertheless, this increase could not exceed $0.12. Mathematically,

Per Transaction Interchange Fee ≤ max{min{Average Variable Costs, $0.12}, $0.07} (A)

The second alternative was a simple price cap at $0.12 per transaction:

Per Transaction Interchange Fee ≤ $0.12 (B)

The proposal also suggested two approaches to incentivizing fraud-prevention. Under the first,

card issuers could charge more to offset the costs of using specific technologies known to prevent

fraud. Under the second, an issuer could charge more to offset the costs of running a fraud-prevention

program that satisfied Board-specified standards. It also described two approaches to network com-

petition. One would require a card issuer to accept transactions over at least two non-affiliated net-
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works, regardless of whether the network relied on PINs or signatures for authorization. Since most

merchants cannot accept PIN transactions, this alternative would not greatly induce network com-

petition. The other alternative would require issuer to carry at least two networks for both PIN and

signature transactions, a much tougher pill.

Despite its plans, the Board would find itself receiving comments for longer than the usual sixty

days from publication in the Federal Register. Over 11,000 letters were sent to the Board about the

rule. Most were form responses that contributed minimally to debate (Mendelson 2012). Neverthe-

less over 1,500 were unique, and hundreds were submitted by associations, organizations, or firms.

On March 29, 2011, Chairman Bernanke informed oversight committees in Congress that the Fed

would miss its legal implementation deadline of April 21st, but was committed to completing rule-

making before the July 21st legal effective date.

On June 29, 2011 the Federal Reserve approved a final rule implementing the network competi-

tion and interchange fee portions of the Durbin Amendment. Interchange fees would follow this

formula:

Per Transaction Fee ≤ $0.21 + 0.0005 × Cost of Transaction

This formula represented a massive reversion to the pre-legislative status quo. According to the

proposed rule, the average interchange fee in 2009 was 23 cents for PIN transactions and 56 cents

for signature transactions, or 44 cents overall (75 FR 81725). The final rule would entail no reduc-

tion in rates for PIN networks relative to 2009. The rule would hit signature debit harder, but the

bite was a fraction of what the Board had first proposed. As for network competition, the Board

implemented the weaker alternative A, which was “universally preferred” by issuers and network

providers (Staff Memo, June 29, 2011).

The Board issued a separate interim final rule addressing fraud. Tentatively, they would allow

$0.01 in additional fees for those who ran a suitable fraud-prevention program. The Board indicated
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openness to comments on whether to require specific technologies or adjust the incentive-fee. On

July 27, 2012, the Board confirmed its interim approach. Senator Durbin described the Fed’s imple-

mentation of fraud-prevention as “incompatible with both the plain text and intent of Section 1075”

(Durbin Letter, Sept. 30, 2011).

4.1.3 The Market Responds

Although the details of policy implementation were varied and technical, they represented big

money for market participant, who were well-incentivized to pay attention. Contemporaneous

accounts of business journalists and equity analysts attest that the market reacted strongly to these

regulations. Dozens of examples are cataloged in Evans, Chang, and Joyce (2015), an inter-day event

study analysis of debit regulations that also found significant market impacts. The direction of these

effects were as expected: the proposal hurt debit providers and the final rule helped. Nevertheless, it

is worth clarifying how and why markets were able to register these facts within hours if not minut

of regulatory announcement.

Over the summer of 2010, debit providers convinced markets that the Durbin amendment was

not so ominous as it initially seemed. In a teleconference with analysts, Visa’s CEO said the regula-

tory risk was “minimal,” since only interchange fees would be capped, not network fees. Analysts

agreed. “What is at stake [for Visa] is the 6.7 basis points of volume fees,” wrote one, so as long as

cuts are not“draconian” enough to cause an exodus from debit cards, the fundamental business

model of Visa would remain strong (Janney Capital markets, May 19, 2010). A Morgan Stanley

note from September 20 also read the tea-leaves on the Board’s extensive engagement with indus-

try during the rule-development phase: “[The Board seemed] very intent on learning more about

the industry and avoiding unintended consequences.” Analysts who covered card issuers instead

of networks agreed that regulated entities would adjust, for example by cutting costs or imposing

minimum balance requirements.
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Figure 4.2: Percentage returns on a ernoon of no ce of proposal. Webcast of Open Board mee ng was scheduled at
2:30PM, with staff memo and rule released shortly before. Ver cal dots indicate 2:00PM.

On December 9th, the Board notified the public that the debit card proposal would receive a vote

at the next Open Meeting, scheduled for 2:30PM on the 16th. The meeting would have a live-stream

and staff summary and rule text disseminated shortly before. Analysts sent last minute advice to

their clients. A December 15th report from JP Morgan Equity Research was typical:

Our sense is that the market is pricing in (1) . . that regulators will not require mul-
tiple signature networks on debit cards . . . and (2) a 50% reduction in debit inter-
change rates. If consensus is right, a modest relief rally is likely . . . The bad case is if
signature debt can no longer be exclusive. We would be incrementally more negative
on both stocks if signature debit cards can no longer be exclusive to one networks . . .
This is a low probability (< 20%) risk, but it can’t be ignored. (Huang et al., 2010)

Notably, these analysts, who covered Visa and Mastercard, were more concerned about the com-

plex network competition provisions than the easier to parse rate formula. Around or shortly after

the start of the meeting, the same analysts at JP Morgan sent their clients a single-page alert, entitled

“More Negatives than Expected.” The first bullet-point emphasized that both hard and soft exclu-

sivity requirements were still under consideration, while the second emphasized an 80-90% cut to
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interchange fees, much worse than prior consensus. Figure 4.2 shows the price of key stocks on the

afternoon of December 16. Visa, the leading network-provider, lost 10% of its market valuation in

less than an hour. JP Morgan, a prominent issuer, bore a less severe, but still significant 1.5% loss

over the same time domain. Walmart, a retailer, found its stocks climbing significantly. The reaction

for Discover, an alternative network to Visa, was more mixed. For Discover, more competition and

lower fees meant a bigger proportion of a shrinking pie.

Market analysts continued to watch the rule development process and form their expectations

accordingly. On June 22nd, the Board notified the public that they would meet at 3:30PM on the

29th, with materials posted online shortly before. Equity analysts again simplified the task of inter-

preting the announcement by providing valuation models under a variety of regulatory scenarios.

They also described market expectations.

The consensus expectation is for the interchange fee to be increased to the $0.15

- $0.20 range in the final rules, from $0.12 in the proposed rules... [While we believe]

multiple signature/multiple PIN would prove very cumbersome for the industry to

implement, and further . . . our checks have indicated that there is a greater chance

that the Fed will go with the much simpler single signature/unaffiliated PIN scenario,

the final outcome of the Fed’s rulemaking process remains unclear.

The final rule was better for debit proiders on both counts. Figure 4.3 shows how the price of

Visa, JP Morgan, Discover, and Walmart responded on the afternoon of June 29. Shortly after

3:00PM, Visa’s share price increased almost 10%, leveling off around 15% higher before market close.

The +1% and +2% reactions for JP Morgan and Discover were also symmetric reversals of what hap-

pened at proposal. Walmart’s reaction was negative, as expected.

This analysis of the market reactions to the Durbin amendment highlights several points that are

crucial to understanding the regression estimates of the next section. Markets react with startling
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Figure 4.3: Percentage returns on a ernoon of finaliza on. Webcast of Open Board mee ng was scheduled at
3:30PM, with staff memo and rule released shortly before. Ver cal dots indicate 3:07PM.

speed to announcements of proposed and final rules, sometimes within as little as five minutes (Fig-

ure 4.3). The aspects of regulation that provoke reactions for traders include not only numerical

information that fits easily into a fundamental valuation model, but also more complex information

such as a network exclusivity requirement. The consideration of the actual effect of regulation is

tempered by trader’s beliefs about what the market expects. These market expectations are formed

through media coverage, analyst reports, and public communications by firms and regulators These

same sources, as well as unobservable private investments, help explain why markets have the capac-

ity to interpret these events so quickly. Although there is no theoretical model that does (or even

could) establish whether these market reactions reflected the “correct” interpretation of the change

in fundamental profitability (Fama 1991), the actual price changes nevertheless reflect an authorita-

tive benchmark on the differential economic impact of announced regulations from prior expecta-

tions.
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4.1.4 Proposal Development

The last two sections have explored what happened and how it mattered. Neither explains why

these events occurred. In what follows, I describe the advocacy of stakeholders during rule develop-

ment, notice and comment, and before other political principals. I provide evidence suggesting how

this advocacy left a visible mark on the decision-making process of the regulator and the ultimate

regulatory decisions. What occurs inside federal agencies during proposal development is notori-

ously difficult to observe (see, e.g., West 2009; Yackee 2012). Nevertheless, the Board’s implemen-

tation of Dodd-Frank offers a particularly good vantage, because their meeting logs are unusually

detailed (Krawiec 2013). These logs describe individual participants from government and from in-

terest groups and the topics discussed in brief. Often, they include text of written communications,

handouts, and powerpoints used in the meetings.

Table 4.1 outlines the stages of an archetypal proposal-development process according to the

published procedures of the Board (Board1979), which are similar to the procedures of other agen-

cies (EPA2011). The process begins by forming a team to work on writing the regulation. Next, the

agency begins the task of formulating the regulatory problem, in particular developing an account of

the primary and secondary goals of regulation, identifying important stakeholders, and developing

a blueprint of what data collection and analysis steps they will need to complete before publishing

a proposal. The agency will then acquire necessary data, analyze it, and in the final phase formulate

policies based on this data and analysis. One should not assume rule development processes always

conform neatly to this archetype. Indeed, insider accounts suggest that hardly anyone pays atten-

tion to these internal guidance documents (West 2009). It is also possible that the trajectory of a rule

through the development process is influenced by the political outcomes the agency desires (Potter

2017). Fortunately for presentational purposes, the development of the Durbin amendment appears

to have fit the archetype relatively well.
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Phase I Phase II Phase III Phase IV Phase V
Team Formation Problem Definition Data Collection Analysis Policy Selection

Table 4.1: Stages of rule development

As others have noted, the debit card rule involved a fundamentally “new set of responsibilities

for the Federal Reserve” (Open Board Meeting, December 16, 2010), more akin to utilities regula-

tion than bank supervision. Although the Board’s staff are experts on payment systems, most of

their prior work concerned institutional banking and not retail. To understand retail systems, the

staff would depend on outside interests such as card issuers, network providers, merchants, and

consumer groups. Without it, they would not know how to begin formulating their regulatory

task, let alone solving it. Two days after Dodd-Frank was enacted, staff from the Division of Reserve

Bank Operations and Payment Systems (DRBOPS) met with Visa to discuss implementation of the

Durbin amendment. Visa’s presentation emphasized three key themes: the large number of stake-

holders that depended on debit, the usefulness of these services, and the complexity of the field at

play. For example, Visa noted that interchange policies are calibrated biannually and discriminate

between features such as whether the transaction is face-to-face, online, or a recurring payment, for

example because the risk profiles of each transaction necessitate different authorization procedures.

Their powerpoint did not explicitly mention the Durbin Amendment or its interpretation at any

point. Thematically and informationally similar presentations were given by Mastercard, Bank of

America, JP Morgan, and others. No presentation by a major issuer or network explicitly addressed

policy selection issues before October 4th, precisely when the agency was shifting from data acqui-

sition to data analysis. The lobbying of these largest regulated players demonstrated sophisticated

situational awareness about where the staff were in the rule development process and what informa-

tion the agency was most likely to actually use.

On August 5th, DRBOPS staff met with Visa to discuss a potential survey of issuers to identify
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costs, an indication that staff were moving from problem formulation to data acquisition. Visa’s pre-

sentation focused on the methodology behind the issuer benchmark studies that Visa “has been

evolving. . . for more than three decades.” Although the staff may have wanted to benefit from

Visa’s prior experience, the design of the survey instrument had significant distributive implications.

For example, it is notable that the sample population focused on the 131 institutions with 10B+ in

assets. While these institutions were the only ones subject to the cap, representatives of the 12,000

smaller issuers believed their fates were linked to the bigger issuers. As Mary Dunn, deputy counsel

at the Credit Union National Association, emphasized to DRBOPS Chief Louise Roseman dur-

ing an August 6 phone call, “higher interchange fees to small issuer. . . may not be accommodated

in the marketplace if interchange fees to large issuers are much lower.” The decision not to collect

data about the, likely higher, costs of the smaller banks represented a significant bet by the Federal

Reserve that either (a) a two-tiered market would form or (b) if a single-tiered market were main-

tained, then the effect on smaller entities was not a significant component of the Board’s regulatory

problem. The failure to address the impact of regulation on smaller banks would later produce sig-

nificant political blow-back, illustrating the pivotal importance of even subtle issues in rule develop-

ment. Also noteworthy is that the small issuers advocacy at the earliest stage was focused on policy

selection, at a time when the majority of the staff’s meetings suggest they were focused on how to

collect data. The small issuers lobbying did not demonstrate the same situation sense as the biggest

financial institutions.

The survey was fielded between September 13 and October 12. After September 13, the Board

changed gears in two ways. High-level officials were deployed to sell the agency’s process to the reg-

ulated industry. In the last half of September, Director Roseman, Governor Tarullo, and two other

associate directors gave presentations about the Board’s process to the American, Maryland, and In-

diana Bankers Associations, respectively, apparently answering questions but not actively soliciting

information. Additionally, the board began to receive presentations from retail interests for the first
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time. On September 15, the Board met with Craig Wildfang, lead counsel in a 7.5 billion dollar class-

action anti-trust suit against major issuers and network providers. Wildfang presented himself as an

available resource, offering to share 60 million pages of materials uncovered via litigation or connect

the Board with other lawyers representing retail interests. On October 13, the staff had its first signif-

icant meeting with consumer groups, almost three months after its first meeting with Visa. These

groups argued that Durbin should require“par clearance,” or de minimis exchange fees, the same

as checks. There is no evidence in the logs that anyone had previously advocated this viewpoint, af-

ter the survey was fielded. If consumers had persuaded staff that zero was the reference point, not

the cost of providing the service, it is likely that a different and harsher proposed rule would have

emerged. Nevertheless, since the agency had already invested a great deal in estimating service provi-

sion costs, it is unlikely that the no fee position was seriously considered.

As October turned to November, the Board began receiving communications targeting the

specifics of interpretation and rate setting. A key point to understand about the arguments that

were made is that the more capacious the definition of cost, the larger the potential revenue for fi-

nancial institutions. Commerce Bank, for example, gave presentations describing hundreds of dis-

tinct marginal costs it providing debit cards. The Clearinghouse, a bank trade association, sent a

letter on November 1 arguing fees should include “all costs incurred. . . plus a return on capital,”

and that anything less was a violation of the Constitution’s takings clause. Oliver Ireland, Visa’s

attorney and senior partner at Morrison and Forrester, argued that the Board should allow “non-

variable” costs related to the provision of debit cards, and also raised the takings issue. Celebrated

University of Chicago economist Kevin Murphy submitted his own views, at the behest of Bank of

America, on what “incremental costs” should mean: any costs that vary with the number of debit

transactions, and also floated the notion that the amendment might only require guidance. George-

town Law School’s Steven Salop, at the behest of a retail coalition, submitted a white paper describ-

ing how the Board could issue a rule saying debit cards should clear at par, unless the issuer could
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establish to the regulator that the fee would “clearly lead to likely consumer benefits” (Merchants

Payment Coalition Letter, Nov. 2, 2010). Since he believed this standard was unmeetable by most

issuers, fees would as a practical matter equal 0.

Although it is impossible to conclusively determine what influence these meetings had on the

Board purely from the logs, taken together they suggest a multiplicity of reasons for efficacy. The

firms that participated earliest had significant opportunities to shape the staff’s formulation of its

regulatory problem and data collection strategy (Naughton et al. 2009). The largest financial insti-

tutions like Visa were given many opportunities to contribute in this fashion, in part because they

possessed information that was helpful for formulating a plan for issuing a reasonable regulation

(McCarty 2017), in this case experience with running similar surveys. At the same time, these in-

terests may have succeeded to some degree in influencing the staff’s values and perspective on the

subject matter being regulated. Many interest groups that participated later in the process subsidized

the production of policy more favorable to their interests by describing specific language to include

in the regulation and providing economic, legal, or policy rationales for their preferred approach

(Hall and Deardorff 2006). Meetings also allow for saber-rattling about legal claims that stakehold-

ers might make post-finalization (Yackee 2006). Meetings at all stages plausibly allowed regulator

to gauge the intensity and range of preferences among stakeholders. Conversely, early meetings al-

lowed interests the opportunity to experiment with different kinds of arguments, perhaps learning

through these encounters where the regulatory might budge. More speculatively, outside advocacy

may have also contributed to the decision to give further study to the fraud-prevention issue, an

exercise of agenda control (Yackee 2012). Although these reasons for influence are likely to reveal

themselves in proposed rules, many might prove durable across the months and years that rulemak-

ing requires.
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4.1.5 Comment Period

The debate visible from post-notice meetings and written comments was similar to what occurred

earlier. Yet the conflict was louder and broader. Over 11,000 comments were submitted to the regu-

latory docket, the vast majority from community banks, credit unions, and small business owners.

Most of these letters engaged sincerely, but not very substantively, with the proposed rule. The

CFO of North Georgia Bank wrote that his bank “projects that the proposed changes will reduce

non-interest income by over 10%.” The owner of a Mister Bagel franchise wrote that “Credit card

companies are getting richer and richer on the backs of small business owners. . . . Support small

business owners by supporting the cap on debit fees.”

The more substantively meaningful engagement involved a smaller set of core market partici-

pants, advocacy organization, and policy experts. Many, but not all, of these actors had been in-

volved in rule development. Georgetown’s Steve Salop had a meeting with Janet Yellen to explain

the no-fee position, which Craig Wildfang also wrote a long letter to support. Visa, Mastercard, JP

Morgan, and other regulated firms recapitulated their position. Yet their advocacy had a different

tone. They did not emphasize complexity and value, but rather distortions and and perverse con-

sequences for underrepresented interests. For example, the first fault Mastercard found with the

proposal was the “fail[ure] to consider the consequences the Proposal would have on key payment

system constituencies, including consumers, community banks and credit unions.” Consumer ad-

vocates role in the rulemaking, to this point lackluster, now became ambiguous. On January 7, 2012,

general interest organizations such as AARP met with Governor Tarullo to explain why they had

taken no formal position on the rule. The Consumer Federation of America wrote to explain their

concerns about the effects on retail consumers and debit card users. They also noted that based on

data from their member credit unions, the costs of providing debit cards was above the cap the Fed-

eral Reserve had set based on data from larger institutions. It is notable that this interest group held
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itself out as having comparable expertise in designing cost surveys as Visa, but was not active in rule

development.

Many substantive comments emerged from interest groups that had not previously participated.

Associations of Lumber Dealers, Air Carriers, Grocery Store Owners, and others wrote to ask the

Board to tighten the fee. Numerous members of Congress, as well as a State Banking Commission,

wrote to defend the interests of local banks. A smattering of big firms in retail and banking who had

not yet participated, such as PNC Bank to McDonalds, now sent letters. These comments often re-

iterated previously identified concerns, however some noted important issues that had not received

enough attention. For example, a number of firms claimed that complying with the network exclu-

sivity requirements would prove difficult to impossible on the Board’s proposed timetable (HSBC

Letter). A number of companies also wrote to note that they were outside the regulatory perimeter

of the proposed rule, and insisted that the Board keep it that way (American Express Letter, ISIS

Letter). Both requests were granted in the final rule.

Although the breadth and depth of engagement by retail and banking interests was profound,

what is arguably more remarkable is the extensive free-riding. The vast majority of small issuers,

who were presumably in positions similar to North Georgia Bank, did not submit comments. Most

of the largest banks also did not submit comments. If one were to speculate why, one would have to

assume it had to do with their belief that the trade association would lobby on their behalf, and so

too would other organizations that were similarly effected. Yet this argument could easily prove too

much. Why did any firms participate in rulemaking, besides oligopolists such as Visa or Mastercard?

The self-selection mechanisms at play here remain perplexing.

4.1.6 Off-Stage Action and Aftermath

While some financial institutions and retailers were engaging the Board, others were advancing their

interests elsewhere. Shortly after the rule proposal, a banking consortium gave the Electronics Pay-
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Figure 4.4: Electronic payment coali on ad campaign

ment Coalition (EPC) a starting budget of 11 million dollars to build grass-roots support for repeal-

ing the Durbin amendment (Mattingly and Schmidt 2011). One use of these funds was to run ads

in the DC Metro (see Figure 4.4). They also hired high-power congressional lobbyists. To Repub-

licans , lobbyists described typical big government interference in well-functioning markets. To

Democrats, they talked about access to banking services. Besides more conventional lobbying and

media engagement, some banks also sought to mobilize their clientele. JP Morgan notified Dis-

ney Rewards customers that they were discontinuing the program, citing a “new law known as the

Durbin Amendment” (emphasis in original) (Mattingly and Schmidt 2011).

On February 17, 2011, Chairman Bernanke and Governor Raskin appeared before Senate and

House oversight committees, respectively. While the questioning was polite, doubts about the

amendment were palpable. “[A] move from 45 cents down to 12 cents, that is a glaring 73 percent

reduction. Is that fair?” asked Representative Scott (D-GA). Representative Hensarling (R-TX) was
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more blunt: ”I just wonder how 7-Eleven would feel if the Federal Reserve came with a rule that said

you can only recover incremental cost of selling a Slurpee.” A repeated theme in bipartisan ques-

tioning was the effect of regulation on community banks. “Is there any way to actually ensure that

community banks and credit unions are exempted in practice from this provision?” asked Senator

Tester (D-MT). Bernanke did not defend the rule vigorously, saying that there were no guarantees

and giving two reasons why the small-issuer exemption might not work. Tester turned to Bernanke’s

co-witness, FDIC Chairwoman Bair, to ask if delaying the Federal Reserve’s implementation would

make sense. “Yes,” she replied, “Look, there are legitimate policy arguments on both sides of this,

but it was done very quickly.”

Tester would join Senator Corker (R-TN) in offering a bill to delay the implementation of the

debit card interchange regulation, in order to allow further study. The retail coalition reacted with

alarm, once again footing the bill for local retailers to meet with their representatives in Washington.

Tester-Corker would eventually get 54 votes, which was insufficient to overcome a filibuster.

While some representatives from finance went to Congress, others went to court. TCF Bank

filed suit on October 12, 2010 in the District of South Dakota, seeking a declaration that the Durbin

Amendment was unconstitutional even before the rule was proposed (McGarity 2012). Although

the case was described by observers as a “Hail Mary,” it attracted many amicus briefs from interested

parties on both sides (Serres 2011). The court refused to enjoin the rule because it did not believe

TCF would win on the merits, a position that was affirmed on appeal.

Interestingly, following the issuance of the final rule, the retailers felt themselves sufficiently ag-

grieved that they sought judicial review. They wanted to correct the doubling of the fees and the

weak competition requirement (NACS v. Board, D.C. Cir. 2014). The retailers’ case was stronger.

Indeed, the district court in D.C. would give them summary judgment, finding the Board’s inter-

pretation of the statute “utterly indefensible.” The Board was ordered to correct its mistakes by

not allowing compensation for costs that were not truly incremental, and also imposing a strong
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network competition requirement (NACS v. Board, D.D.C, 2013). Nevertheless, on appeal, a unan-

imous circuit court held that the Durbin Amendment was drafted ambiguously and the agency was

entitled to make the rule it wanted. The merchants appealed the reversal to the Supreme Court, but

certiorari was denied.

4.2 The Influence of Meetings and Comments Throughout Dodd Frank

The Durbin Amendment was one of hundreds of Dodd-Frank regulations issued by the Board.

Most did not involve zero-sum conflict between industrial sectors, or assign the Board an unfamiliar

rate-setting role. In the case of Durbin, financial firms that met and commented more suffered se-

vere setbacks at proposal that they recouped at finalization. To what extent was this pattern typical

for firms that engage in regulatory lobbying? To explore this question, I build a panel coding regu-

latory outcomes across proposed and final rules according to market response, and correlate these

changes with lobbying actions.

4.2.1 Measurement Strategy

The goal of measurement is to produce a dataset capable of estimating equations of the following

form:

Yit ∼ Commentsit + Pre-Proposalit + Post-proposalit +
∑

κ
j
it + νi + ϕt + ϵit

where κj
it stands for an interaction term, νi is a firm fixed-effect, and ϕt is a rule fixed-effect. Yit mea-

sures regulatory outcomes for firm i from rule t. To construct Yit, I calculate the change of stock

price between t0 and t1 and find the percentile rank of this change in price against the same set of

price changes that would have been observed at the same time on each of the last 100 days. So, for

example, between 2:00 and 3:00PM on December 16, 2010, JP Morgan’s price decreased by 47 cents
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Figure 4.5: Price paths observed between 2:00PM and various other mes on December 16, 2010 (black) and prior
reference days (grey), as well as the histogram of price changes along the 3:00PM me-slice. The returns on Decem-
ber 16 are at the 0th percen le of ranked returns.

per share. Figure 4.5 shows the histogram of price changes between 2:00 and 3:00PM on Decem-

ber 15, December 14, and so forth for the 100 prior trading days. The percentile rank of December

16, 2010 in that histogram is 0 (out of 100), so if JP Morgan were i and the proposed Durbin rule

were t, then Yit = 0. If one observes the difference after twenty minutes instead of sixty minutes,

a different measure would follow (Yit = 0.16). These different measures are denoted by Y60
it and

Y20
it , respectively. Without strong priors on the duration it takes for an effect to emerge, we will try

several plausible durations and hope for robustness. Shorter domains increase the risk of missing a

signal, while longer domains increase the risk of registering other signals due to confounding events.

Non-parametric percentile rank measures have attractive properties, and make the returns of differ-

ent firms and at different times comparable even when they follow different price processes. Since

Yit is a quantile, its distribution is uniform. Further mathematical details and explanation are left to

an Appendix.

Although a fairly standard panel setup is intended, actually building the panel presents signif-

icant data collection challenges. In order to identify the time of regulatory announcements cross-
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sectionally, I determined the publication time of related press-releases published by the Federal Re-

serve.† Based on conversations with Bloomberg reporters, I have learned that staff memos, rule texts,

press releases, and other materials are often circulated with the media well in advance of announce-

ment. Yet reports based on these materials must wait until the press-release appears publicly. This

dating method establishes that fifty-two rules and thirty-seven rules were proposed during market

trading hours.

Collecting the explanatory variable data is also an undertaking. With the help of an RA with

work experience in finance, I manually matched 904 meeting logs available on the Board’s site to

the rules they concerned.‡ 770 logs were matched to one or more rule. In order to identify which

meetings occurred pre-proposal, during notice and comment, or post-finalization, I used the pub-

lication dates of proposed and final rules in the Federal Register. While the Board’s docket matches

comments with rules, identifying the submitting organization is sometimes harder. For the 7,700

comments listed on the Board’s website, I manually identified those from publicly companies. I

treated letters from wholly owned subsidiaries of public companies as sent on the parent company’s

behalf. A final problem is deciding whether and how to include firms that might have participated

in a rulemaking but did not. In what follows, I include all public financial companies as identified

by NASDAQ, so comparisons will refer to differences between this set of firms. In considering a

more restrictive size-based restriction, Figure 4.6 is helpful. The Figure shows the distribution of

firm market capitalization in-sample conditional on lobbying actions undertaken. While the firms

that lobby are assuredly larger on average than those that do not, the range of the distribution is sim-

ilar. Although there are no doubt financial hurdles blocking participation, it appears that even the

†I obtain to the second records of the publication of the press-release using two
methods, publicly available RSS feed archives and also a FOIA request of server time.

‡As a validation check, I selected 2% of the logs assigned to the RA at random and matched these
logs independently. Every match she made I also matched, however I was able to make some matches
she had not. Taking my identification as truth, the overall F1-score on her performance was 0.82.
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Figure 4.6: The distribu on of firms in-sample by market capitaliza on and lobbying decision. Market capitaliza on is
calculated using the maximum valua on since 2010 according to WRDS.

smallest publicly-traded banks are big enough to surmount them.

4.2.2 Results

Table A.4 illustrates the associations within the explanatory variables, for the 690 financial firms

and 65 regulations where either proposed or final rule was announced during market trading. To

ease interpretation, the models are estimated using OLS regression. The parameters reflect the con-

ditional means. Engaging in any form of lobbying massively increases the probability that one will

engage in another form. It is practically a coin-flip whether a firm that meets with the regulator be-

fore proposal will go on to meet after proposal (Pr = 0.454). Yet if the firm does not meet with the

regulator pre-NPRM, it is unlikely to later (Pr = 0.005). The rates are comparable if one considers

commenting rather than meeting. Filing a comment more weakly predicts meeting post-NPRM

(Pr = 0.242), but the probability of meeting if one does not comment is very low (Pr = 0.003).

Viewed in terms of “number” of lobbying contacts and not just whether there was lobbying, the

results are similar (see Appendix).

Given these relations within explanatory variables, it is worth examining the relationship between

market reaction and each kind of lobbying activity separately and jointly. We shall focus here on
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Met Post NPRM Commented Met Post NPRM

(1) (2) (3)

Met Pre NPRM 0.451∗∗∗ 0.442∗∗∗

(0.005) (0.007)

Commented 0.239∗∗∗

(0.003)

Constant 0.003∗∗∗ 0.007∗∗∗ 0.003∗∗∗

(0.0003) (0.0004) (0.0003)

Observations 44,850 44,850 44,850

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 4.2: Rela onships within explanatory variables

whether a firm engaged in each form of lobbying and leave for the Appendix the similar effects con-

cerning the number of times one engaged in each kind of lobbying. Table 4.3 shows the effect of

commenting on the final regulation after controlling for firm and regulation fixed effects. The ef-

fects are consistently sized, positive, and grow stronger over the course of the hour. They imply that,

relative to financial firms that did not comment, the market reaction following announcement was

typically 5 to 7.5 percentiles higher for commenters.
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Time Since Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Commented 0.065∗∗∗ 0.068∗∗∗ 0.069∗∗∗ 0.055∗∗∗ 0.074∗∗∗

(0.024) (0.024) (0.024) (0.018) (0.023)

Firm Fixed Effects Yes Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 4.3: Apparent gains from commen ng on final rule

In evaluating pre-NPRM meetings, both proposed regulations and final regulations are post-

treatment variables. Table 4.4 compares the market reaction from the NPRM for those that partici-

pated in rule development with those that did not. Those that meet are initially worse off, but their

share price increases over the hour. The only significant difference between financial firms that meet

and those that do not is the positive one occurring after an hour of trading. Rules announced after

3PM will generally have “missing” hourly returns. If one imputes the next day’s market open for

such “missing rules,” the effect remains positive but is no longer significant.

Table 4.5 shows the gains at finalization from meeting pre-NPRM. As with commenting, those

financial firms that meet pre-NPRM have positive returns relative to those that do not. The differ-

ential returns are estimated to be larger than the effect of commenting, in most of the comparable

time-frames 50% larger. The hour comparison is smaller, however, and statistical significance de-

pending on how one treats the post 3PM announcements. Assuming one takes the more inclusive

approach of measuring such returns at market open the next day, the effect is borderline statistically
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Time Since Regulation Proposed

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Met Pre NPRM −0.041 −0.005 0.071∗∗ 0.021 0.034

(0.026) (0.026) (0.028) (0.020) (0.024)

Firm Fixed Effects Yes Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes Yes

Observations 29,164 27,832 23,137 29,164 29,164

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 4.4: Apparent gains at proposal from mee ng pre-proposal

significant (p ≈ 0.08).

Table 4.6 shows the gains at finalization from meeting post notice with the regulator. The initial

reaction to the regulation appears positive for these firms, however after an hour the effect has lost

significance.

Table 4.7 shows the effect of all the forms of lobbying jointly on the final rule. Whereas most of

the direct effects of lobbying are positive, most of the interaction effects are negative. In particu-

lar, the interaction of post-NPRM meetings and pre-NPRM meetings is negative, grows in magni-

tude as time marches on, but remains shy of statistical significance. The interaction of meeting post

NPRM and commenting is negative, very large in magnitude (ranging from -0.13 to -25.5), and is

statistically significant at the 95% level or is very nearly so.§ The interaction of meeting pre-NPRM

and commenting is positive, however, growing in magnitude, and statistically significant in the three

longer time domains. The three-way interaction is generally positive and of comparable size to the

§The p-values on “T+1:00:00” and Average Returns are 0.12 and 0.13 respectively
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Time Since Final Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Met Pre NPRM 0.117∗∗∗ 0.126∗∗∗ 0.028 0.088∗∗∗ 0.051∗

(0.030) (0.030) (0.031) (0.023) (0.029)

Firm Fixed Effects Yes Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 4.5: Apparent gains at final rule from mee ng pre-no ce

Time Since Final Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Met Post NPRM 0.017 0.108∗∗∗ −0.037 0.036 −0.011

(0.035) (0.035) (0.036) (0.027) (0.034)

Firm Fixed Effects Yes Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 4.6: Apparent gains at final rule from mee ng post-no ce
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effect of commenting, but not statistically significant.

4.3 Discussion

The large-sample estimation suggests that the experience of commenters and meeters during the

implementation of the Durbin amendment was in most ways typical, but in one important respect

not. Firms that meet and comment usually make better than expected gains following final rule

announcement, as they did with the debit card rule. Yet the financial firms that participate actively

in rule-development also usually do better at the proposal stage than other financial firm, according

to the hourly return measure.

In interpreting this evidence, it is important to keep several points in mind. First, as the Durbin

study showed, regulatory announcements are anticipated. The market reaction reflects a change rel-

ative to prior market expectations, and not necessarily the absolute cost or benefits of the regulation

to firm (Schwert 1981). If lobbying is associated with positive returns, then it means that the firms

who lobby beat market expectations more than firms that do not. Indeed, it is often (thought not

always) the case that the whole financial sector does badly following a regulatory announcement (see

the Appendix, Table A.3), so a positive association with commenting sometimes means a “less bad”

regulatory outcome.

Another important point is that firms undertaking persuasive advocacy are likely to have more

of their profitability at stake than firms that do not. As a result, the estimates provided are subject

to selection bias, suggesting caution in a causal interpretation. For example, it is implausible that

firms that engage in commenting after post-proposal outreach do much worse than if they had not

engaged in lobbying at all. Nevertheless, this is what one would infer from a naive causal interpreta-

tion of the interactions. It is more likely that the lobbying ex post did bring some marginal benefit

as compared with doing nothing, but the firms had more extensive exposure than the firms that did
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Time Since Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Met Pre NPRM 0.124∗∗∗ 0.082∗ −0.011 0.056∗ 0.012

(0.045) (0.044) (0.046) (0.034) (0.043)

Met Post NPRM 0.017 0.151∗∗ −0.012 0.025 −0.006

(0.063) (0.062) (0.063) (0.048) (0.061)

Commented 0.072∗∗ 0.050∗ 0.070∗∗ 0.044∗∗ 0.074∗∗∗

(0.028) (0.029) (0.028) (0.021) (0.027)

Met Pre NPRM * Met Post NPRM −0.004 −0.051 −0.097 0.019 −0.027

(0.109) (0.107) (0.116) (0.082) (0.106)

Met Pre NPRM * Commented 0.029 0.104 0.182∗∗ 0.112∗ 0.153∗

(0.089) (0.088) (0.088) (0.067) (0.086)

Met Post NPRM * Commented −0.234∗∗ −0.255∗∗ −0.177 −0.132 −0.189∗

(0.116) (0.115) (0.114) (0.088) (0.113)

Met Pre NPRM * Met Post NPRM * Commented 0.044 0.043 0.071 −0.055 0.035

(0.171) (0.169) (0.174) (0.129) (0.166)

Firm Fixed Effects Yes Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 4.7: Apparent gains at final rule from any stage mee ng
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not lobby, and their advocacy did not brunt this tide. Indeed, similar selection issues plausibly ex-

plain why so many two way interactions are negative, since firms that engage more likely have more

reason for concern. Arriving at a better identified estimate of the effect of lobbying would require

techniques such as instrumental variables or matching, however the author knows of no previously

published models for the propensity score or credible instruments.

Without stronger alternatives, it makes sense to combat the selection bias by only considering

returns among firms that are “highly-engaged.” Agencies are thought to possess more control over

who lobbies them during rule development than they do afterward, for example because everyone

has a right to submit a comment letter. Many firms that comment and meet post-proposal would

likely have participated in rule development had the regulator invited them. The firms that meet

pre-proposal, meet post-proposal, and submit comments presumably would have met post-proposal

and submitted comments if they had not had the opportunity to participate in rule development.

Probably, one should also consider “highly-engaged” those firms that meet pre-proposal and submit

comments but did not meet post-proposal, although it is harder to know whether these firms would

have met post-proposal had they not obtained access pre-proposal. Nevertheless, the selection con-

cerns involving comparisons between this more limited set of actors are greatly reduced.

Figure 4.7 presents notched box plots showing the quantile returns after an hour for “highly en-

gaged firms.” On the left are returns for highly engaged firms that participated in rule development.

On the right are those that did not. The median returns for firms with early access is thirty-three

percentiles higher than those without. This statistically significant difference has huge economic

magnitude, implying abnormal returns in the tens of billions.¶They are also much larger than the

¶To obtain a rough estimate, note an abnormal return of 0.33 is similar to a z-score of 0.95 (Φ−1(0.5 +
0.33)). For each stock in sample, I have the mean and standard deviation of the assets price after an hour,
and can solve the equation zi = Di−mi

si for each firm i to obtainDi, an estimated price difference. Mul-
tiplyingDi by the shares outstanding (Hi) gives the implied increase in market capitalization from a
given meeting. If ni is the number of pre-nprm meetings a firm had with the Board, a rough estimate
of combined market impact is

∑
i niHiDi ≈ 36B. A more conservative differential estimate of 0.13
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Figure 4.7: Distribu on of hourly quan le returns for firms that lobbied in two or more ways, depending on whether
they met pre proposal. Notches indicate a 95% confidence interval around the median. The difference in medians is
0.33 quan les

estimates that arise from commenting alone. These findings lend quantitative support for the qual-

itative literature on pre-NPRM lobbying. They also heighten already present normative concerns

about the distributive consequences of inequality in access to regulators prior to proposal.

It is harder to interpret what this data says about the returns to lobbying for firms that engage less

actively. The consistent negativity of the market reaction for firms that meet post-NPRM suggest

meeting post-NPRM is a sign of trouble, since it is hard to understand why such firms should expe-

rience consistently worse regulatory outcomes. It is also remarkable how consistently commenting

is associated with beating market expectations. Firms that comment obtain concessions that are not

fully expected by the market, but are economically meaningful even after accounting for the role

of ex parte meetings. There appear to be strong complementarities between commenting and pre-

NPRM participation. The firms that beat market expectations to the greatest extent following final

rule announcements are precisely those that comment and obtain early access, without going the

emerges by treating firms that met during rule-development and commented as not highly engaged. In
this case, the rough calculation would suggest a combined impact of 13B from pre-proposal participation.
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extra mile of meeting post-proposal.

The case study suggests several additional points that nuance the findings of the large sample esti-

mation. Meetings and comments are sometimes part of a larger regulatory strategy that may include

grassroots mobilization, legislative lobbying, or litigation. The estimates potentially reflect also the

impact of other actions that these firms are taking, although the separate significance of each action

suggests these effort investments are not reducible to one another. Another important point is that

if there is free-riding by some firms, then the regressions should under-state the gains of lobbying,

because firms that are benefited from the lobbying are implicitly in the control group. One final

point is that none of these estimates reflect the large amount of influence-seeking by private firms,

by non-financial firms, or regarding Dodd-Frank rules announced outside trading hours or by other

agencies. Consideration of these factors suggests the gains of lobbying on Dodd-Frank may have

been many times higher than what these naive estimates assume.

4.4 Conclusion

If an interest group loses in the legislative process, can it ameliorate its losses by engaging with the

administrative process? The financial market thinks the answer is yes, with regulatory changes

valued in the billions. Coding firm-level rulemaking outcomes using an intra-day event study ap-

proach, I find that financial firms meeting or commenting did significantly better than other finan-

cial firms. Although these associations are much more likely understated than overstated. Moreover,

these findings complement a growing literature showing textual evidence of firm lobbying influence

over rulemaking (Yackee and Yackee 2006; Haeder and Yackee 2015), in particular by showing signifi-

cance to policy changes and also considering meeting that leave few or inconsistent textual markers.

The measurement strategy developed here is adaptable to other agency policymaking contexts,

although the proportion of interested parties that are publicly traded is sometimes lower. Future
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studies would benefit from additional theoretical and empirical work exploring firm level motiva-

tions for participating or not participating in regulatory lobbying, as such research might suggest

strategies for dealing with the pervasive selection issues. Additional work exploring aspects of the

free-riding problem and coalitional lobbying behavior could also provide valuable context and in-

sights (Nelson and Yackee 2012).

The finding that lobbying pre-proposal and commenting are associated with favorable market

responses has immense theoretical significance, for the literatures on Congressional-executive re-

lations and regulatory capture. These findings suggest a “goldilocks” equilibrium prevails in the

implementation of Dodd-Frank at the Federal Reserve. In this equilibrium, the agency is not so

tightly constrained that it lacks effective discretion to produce benefits for engaged actors, but not

so unconstrained that it becomes unresponsive. Additional theoretical work unpacking how this

equilibrium comes to be, how it is preserved, and the welfare consequences of responsiveness given

mobilization bias, are well warranted.
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5
What Comments Do and Why

With Steven Rashin

Administrative policymaking reflects an uneasy compromise between openness, fairness, and effi-

ciency. As the scope of regulatory tasks facing the bureaucracy increased in the 1930s, policymakers

of all political stripes agreed that the administrative process needed more openness (Jaffe 1941; Bid-

dle and Pound 1941). “The comparatively large number of recent orders . . . impos[ing] criminal

penalties by way of fine and imprisonment . . . is without numerical precedent in the history of gov-
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ernment,” decried the American Bar Association’s Committee on Administrative Procedures (ABA

Annual Report, 1934, p. 555), “[O]rders are retained or buried in the files of the government de-

partments, some are confidential and are not published... the presumption of knowledge of the law

becomes, to term it mildly, more than violent.” The Federal Register Act of 1935 addressed but did

not resolve these issues. Agencies still commonly issued “rulings” with substantial economic impli-

cations, without consulting outside parties or making these rulings available to the public (Attorney

General’s Committee on Administrative Procedure 1941, 141-142).

Although few objected to greater access and transparency, there was profound disagreement over

how to balance fairness and efficiency. Conservative industry associations like the National Associa-

tion of Manufacturers favored measures aimed at promoting fairness, including legalized procedures

for introducing and testing evidence, extensive judicial review of agency determinations, and strong

Congressional oversight. Liberal academics like Felix Frankfurter wanted a system more inclined to-

ward efficacy, in particular that expert policymakers receive wide-discretion, a degree of flexibility

about which procedures to use, and limited opportunities for judicial or political review (Schiller

2007). Behind this swirling vortex of normative and legal considerations lay a surprisingly simple

issue-space: were you for the New Deal or against it? The Administrative Procedures Act of 1946

answered these question of process solidly in favor of the New Deal left (Shepherd 1995; McNollgast

1999). Agencies were entitled to issue rules of general applicability using procedures that were open,

but highly informal. They would need to provide notice and opportunity for public comment, but

were only required to “consider” those views; they need not accept them.“[J]udicial review of rule-

making is about all that the conservatives got, and they got very little of that” (Shapiro 1986).

Although the APA was intended to give agencies the space necessary for expert government un-

sullied by politics, many have argued that its success was short-lived. In the 1950s and 1960s, legal

scholars, judges, and agencies increasingly viewed the task of writing regulation as producing a mu-

tual accommodation of preferences between competing special interests (Lowi 1979; Stewart 1975).
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In the 1970s and 1980s, dissatisfaction with the emerging interest group politics of the fourth es-

tate, coupled with a resurgence of political conservatism, provoked judicial reinterpretation of the

administrative process more along the lines favored by the 1930s conservatives. The APA was under-

stood as requiring much more procedural formality, particularly in the form of increasingly lengthy

description of the purpose and process behind regulation, less deferential “hard-look” review, and

new analytical requirements demonstrating the cost and benefits of agency action (Stewart 2003).

According to some, the nascent push for “regulatory fairness” has prompted agencies to retreat on

the dimensions of openness and efficacy. Some maintain that agencies no longer use the comment

process to acquire expertise and information (Elliott 1992; McGarity 1992). Real decisions and de-

liberations occur in the bowels of the deep state, prior to the notification of the mass public (West

1985). Requirements that were once considered quasi-legislative acts that required public notice in

the Federal Register are now promulgated invisibly in the form of “guidance” that is not subject to

judicial review (Parillo 2016). One might legitimately fear the return of the Kafkaesque administra-

tive practice of the 1930s.

Arguments about the changing drivers of agency decision-making are to be taken seriously, if

skeptically. As historian Thomas McCraw famously quipped, generalizing about regulation gives

scholars a choice “between extreme caution on the one hand, and extreme likelihood of error on

the other” (McCraw 1975). The extent to which regulatory policymaking is best understood as tech-

nocratic, pluralistic, or judicialized remains an open question (Schuck and Elliott 1990). For each

model, it is not hard to find exemplary cases. A more fundamental question concerns the typicality

of these modes of administrative policymaking, in particular about their distribution across the reg-

ulatory state. The stakes of understanding the character of contemporary regulation-making could

not be higher. Agencies routinely issue rules with huge social and economic ramifications affecting

diverse issue areas, from internet service provision, to prescription drug coverage, to financial risk-

taking and the environment.
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The key assumption that drives our theoretical and empirical investigation is that the character of

administrative policymaking is defined, fundamentally, by the mechanisms of influence that interest

groups have over the content of regulation. Moreover, the communications of interested parties are

highly informative about which mechanisms work and why. Commenting on proposed regulations

is costly. Firms, associations, and public interest groups have a great deal at stake in obtaining suc-

cessful regulatory outcomes. As repeat players, they have opportunity and incentive to learn what

works for them and what works for others. What comments from these actors do is a good indica-

tion of what works, which in turn reveals the character of the process that decides so many salient

outcomes.

Our primary theoretical contribution is teasing out the different implications of models of ad-

ministrative policymaking for the persuasive tactics that interested parties should use. Our primary

empirical contribution lies in testing hypotheses about what tactics should be used against com-

ments that we manually code. In total, we read 800 comments from firms, interest groups, and peak

associations submitted to four financial regulators. Our decision to focus on financial regulation is

motivated by the fact that although the issues each regulator deals with are similar, the clientele of

these agencies vary, as do their structural and policy independence (Selin 2015). It does not hurt that

these agencies were engaging in a great deal of rulemaking during the years in which comments are

widely electronically available. We find that the vast majority of comments communicate preferences

and frame facts. Very few communicate original facts, threaten litigation, or pull Congressional fire-

alarms. These patterns hold regardless of agency and are constant across the resource distribution of

commenters.

The possibility that threats are intimated but not expressed is very real, if difficult to evaluate.

With regard to legal threats, however, we are able to observe when these threats are followed by ju-

dicial decisions. We conduct an exhaustive review of D.C. Circuit cases where financial regulators

were named parties and find very few examples of judicial review of rulemaking, consistent with
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two previous studies (Wagner, Barnes, and Peters 2011; Schuck and Elliott 1990). For those few con-

temporary cases where there was judicial review, we are able to identify whatever comments were

submitted. In the vast majority of cases these comments were unambiguous legal threats according

to our coding. Conversely, we show that no other kind of comments produced judicial decisions.

We interpret our findings as consistent with the notion that financial regulators use their discre-

tion to respond to public preferences under conditions of bounded rationality. We interpret the

limited evidence of threats being used as supporting the notion that threats are so highly constrained

that they are of secondary importance in deciding policy outcomes in the making of most financial

rules.

5.1 Mechanisms, Prevalence, and Influence

Our tests of models of public influence over rulemaking rely on several rational choice axioms. We

assume that firms, associations, and interest groups comment because doing so in expectation leads

to more favorable regulatory outcomes. We assume that commenting involves substantial direct

costs associated with producing comments* and may also involve indirect costs, for example to orga-

nizational reputation.† Finally, we assume that the strategies we describe are available to all external

actors, possibly with variable benefits or variable costs.

In light of these assumptions, it follows that the strategy selected most frequently by commenters

typically provides the greatest marginal benefit. The distribution of tactics used in rulemaking there-

fore offers theoretically significant tests of core theories in bureaucratic politics regarding bureau-

*According to one New York Times account, the starting price on a typical comment let-
ter on a Dodd-Frank rule from a white-shoe firm is $100,000. http://www.nytimes.com/2011/
09/09/business/dodd-frank-paperwork-a-bonanza-for-consultants-and-lawyers.html

†There are also internal costs to commenting as firms have to decide whether or not to reallocate resources
to commenting on a particular regulation.
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cratic motivation and decision-making. On a more practical level, the distribution of tactics one

observes during rulemaking help determine the character of public deliberation that occurs during

this important policy-making procedure, which in turn influences the quality of the policies that

agencies produce.

Nevertheless, there are important limitations to what one can learn from observing the revealed

preferences of firms, which we do not wish to sugar coat. The marginal benefit of commenting is

not the only quantity of interest for the political science literature. We would like to know, for ex-

ample, whether the expected benefit of using Tactic X is large or small, whether the expected costs

of Tactic X are large or small, and how Tactic X’s costs and benefits compare with those of Tactic Y.

While the marginal benefit of using a particular quantity depends on these latent factors, fairly triv-

ial examples show that the marginal benefit provides limited evidence about these quantities. Tactic

X may be the most powerful weapon in the arsenal, but also be prohibitively expensive, so its usage

is practically never observed. Tactic Y might be affordable if not powerful, and so its usage is preva-

lent. Such dynamics are sometimes discussed in the international relations literature, for example

by scholars seeking to understand the importance of nuclear weapons vis a vis inter-state bargain-

ing (Sechser and Fuhrmann 2013). The difficulties of pinning down the raw benefits and costs that

should be understood as creating opportunities for further research. One should not use them as

an excuse to avoid learning about the marginal benefit in the first instance. Just as the fact WMDs

are very rarely used is a fact of immense theoretical and practical significance for international rela-

tions, so too are patterns of intimidation and information in this context of great significance for

researchers on bureaucracy and interest groups.

We offer three analytically distinct partial solutions to elaborating why the marginal benefit for

certain tactics appears higher than for others, in particular whether predominant usage of particular

tactics is driven by differences in benefits or costs. First, we believe that theory and literature sup-

ports assumptions on the ordering of the benefit that each tactic should engender. Congress has the
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largest number of tools for controlling agencies and they cut the deepest, so credibly threatening

Congressional action must bring the most benefit. Information provision seems to rely only on the

good graces of the agency, so it must bring less benefit than credibly threatening Congress. Credibly

threatening to sue should bring an intermediate level of benefit, since Courts have limited jurisdic-

tion and should only review the single challenged rule or single provision in the enabling statute. If

one accepts this ordering on benefits, or makes some alternative ordering or assumptions about the

costs, then the range of interpretations of the data we collect is greatly winnowed, as we shall explain

at greater lengths in the discussion section. Second, we consider the use of tactics after conditioning

on submitter resources. The benefits of regulatory changes are related to the size of the firm or inter-

est group, and so too the costs of using particular tactics. Given inequality of resource endowments,

one expects better resourced firms to positively select the more beneficial tactics even if more costly.

Finally, we also consider how the use of tactics change depending on which regulator the comment

is addressing. Each of the financial regulators have different clientele, different levels of policy dis-

cretion and independence from Congress, and also different capacity to defend themselves in Court,

which can be proxied for and one can correlate with expected effects on the use of tactics.

With our general framework described, we proceed to reviewing adducing hypotheses about

what commenter tactics should be observed most frequently across rulemaking.

5.1.1 Bureaucratic Responsiveness

In democratic government, officials are supposed to respond to the preferences of the public, where

public is understood capaciously to include both citizens and formal and informal associations of

citizens, such as social movements, peak organizations, or firms. Yet there is a problem, because the

task of governing is so vast and complex that one cannot have elected officials do everything. Hence,

democracies create agencies to actually implement and execute policy. While representatives chosen

by electoral institutions have direct incentives to respond to public preferences, the structural incen-
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tives for unelected bureaucrats are much less clear, which invites suspicion that these agencies might

be ignoring or subverting their political overseers.

The notion that bureaucrats would not respond to public preferences is, for democratic theorists,

an uncomfortable one, although Miller and Whitford (2015) note that bureaucratic indifference

might actually be a good thing if it allows democracies to overcome moral hazard. Whatever the de-

sirability of public responsiveness of bureaucracy, there are a number of papers that find evidence

bureaucrats do respond to public preferences, at least during notice-and-comment (Balla 1998b; Yac-

kee and Yackee 2006; Haeder and Yackee 2015). Final rules are replete with references to commenters

and the changes brought about by commenters. Take the Dodd-Frank Credit Risk Retention rule, a

rule that requires securitizers of asset-backed securities to retain at least 5% of the securities on their

books; commenters are mentioned over 1,000 times in the rule and are credited as causing signifi-

cant changes to the rule, including allowing some offsets against the 5% requirement. These results

are also consonant with the literature exploring the public responsiveness of the federal judiciary

(e.g. Casillas, Enns, and Wohlfarth 2011; McGuire and Stimson 2004), which is arguably even more

insulated from political pressure than the executive agencies. While the fact that bureaucracies are

at least somewhat responsive to the public may be taken as a primitive, it is worth considering the

theoretical mechanisms supporting this assumption.

The simplest argument in favor of responsiveness to public preferences during rule-making re-

lates to what one might call task definition. Statutory authority, regulations, and guidance docu-

ments all affirm that what agencies are supposed to be doing in undertaking rule-making is consid-

ering the views of the public, so it is not far-fetched to claim that to some degree this is actually what

they are doing. In most agencies, there are standard operating procedures for how comment letters

are handled, and the ostensible purpose of these practices is to make routine the process of respond-

ing to public preferences. The Federal Reserve’s current standard operating procedure for how it

handles the publication of rules has been unchanged since 1979 (Federal Reserve Bulletin, 1979, pg.
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137; FOIA G-2018-0067), and it requires the staff to produce a publicly available summary of the

comments received and an additional document outlining recommendations for amendment based

on these comments. Both documents must be submitted to the board prior to publication. Differ-

ent agencies have somewhat different processes.‡ Regardless of what standard operating procedure

the agency uses to handle comments, their purpose is to promote the organization’s responsiveness

to what interested parties are telling them.

Consideration of the career concerns and individual incentives of bureaucrats also supports the

notion of bureaucratic responsiveness. Upper-echelon agency employees are mindful that “the coali-

tion supporting [the agency] is frequently weak, short-lived, or shot through with internal con-

tradictions” (Wilson 1989), and so will seek compromise with all sides to avoid undermining the

enabling coalition. Further down the organizational chain such macro-political concerns may be-

come less salient, although there are compensating considerations. Wilson (1980) classifies govern-

ment employees by the source of their rewards, with careerists valuing the ability to move up in the

agency, politicians who wish to move on to elective or appointive office, and professionals who desire

high occupational status. Failure to perform the tasks as the agency defines it could prove trouble-

some for moving up the ladder. Many agencies actively attempt to cultivate impartiality and open-

mindedness as characteristics of their decision-making process (Coglianese 2016), and employees

that wish to succeed in such agencies may also possess or actively cultivate such virtues. By contrast,

bureaucrats who wish to attain appointed office may fear the consequences of decisions that are un-

popular with the public, as records of their choices may hurt their ability to survive confirmation

hearings or obtain advisory roles, as several noteworthy examples show. Finally, lawyers, economists,

and scientist’s professional training encourages them to develop and prize traits of impartiality and

open-mindedness that are crucial for understanding and reacting to public preferences.

‡See, for example, the EPA’s Action Development Process, https://yosemite.epa.gov/
sab/SABPRODUCT.NSF/5088B3878A90053E8525788E005EC8D8/%24File/adp03-00-11.pdf
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The arguments offered thus far have largely arisen from the more sanguine corners of the bureau-

cratic politics literature. Yet even on the “dark-side,” for example the literatures addressing regula-

tory capture (Bernstein 1955; Stigler 1971) and iron triangles (Maass 1951), the presumption is actually

that bureaucratic agencies are responsive, albeit only to a small group of privileged interests or firms.

If the agency does the bidding of the regulated entities, then it is still responding to public prefer-

ences, just in an inequitable fashion. While inequitable responsiveness and equitable responsiveness

are obviously very different phenomena, in empirical studies of rulemaking it can prove hard to dis-

tinguish the two, as previous formal theoretic work has shown (Libgober 2018). According to public

choice theory, broad groups that have shallow interests at stake will not organize to voice their in-

terests, while narrow groups that are directly concerned will make their views known (Wilson 1980).

And indeed, it turns out that on most rules, business interests submit many more comments than

non-business interests.§ If the only segment of the public that shows up is the regulated segment,

there is no way to tell whether the agency is responsive to the whole public or is only responsive to

the regulated sector. Such difficulties aside, the important takeaway is that theories of capture also

tend to support the notion that agencies will respond to the public preferences they observe.

H0: If bureaucratic agencies are responsive to public preferences, then comments
describing preferences toward the proposed regulation should prove common.

5.1.2 Bureaucratic Rationality: Bounded and Comprehensive

A contrasting perspective on what comments should do comes from consideration of models of

bureaucratic rationality. Most formal models of agency decision-making start from the assump-

tion that regulators are rational actors that wish to obtain particular policy outcomes. In order to

§On particularly high salience rules, such as the Federal Communication Commission’s
Net Neutrality rule or the Environmental Protection Agency’s Clean Power Plan rules,
comments from the general public vastly outnumber comments from organized interests.
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provide generality, these models typically avoid committing to a particular theory of bureaucratic

motivation, however personal policy preference, public interest motivation, or some indirect finan-

cial or social rewards are usually postulated (Epstein and O’Halloran 1999; Gailmard and Patty 2007,

e.g.). The problem for the regulator is that it is not fully informed about how its actions relate to

outcomes. Outside actors are thought to possess private information that may help the regulator

to make the policy it wants (Grossman and Helpman 2001; McCarty 2017). Yet the outside actor’s

own utility depends on the regulator’s choice, which creates a conflict of interest when it comes time

for the outside interest to share what it knows. The outside actor could hide or misrepresent the in-

formation it has in the hopes of obtaining a more advantageous outcome, and even the possibility

of this misrepresentation can make the regulator suspicious of the outside actor is saying. From the

perspective of such models, success in lobbying depends on surmounting the credibility problem.

As a result, one would expect comments to present, however selectively, hard facts and data.

Yet other observers of administrative behavior argue that rational-choice models fundamentally

misunderstand the problem of decision-making processes in organizations (Simon 1947). Real pol-

icymakers operate under conditions of genuine uncertainty about how the actions at their disposal

relate to outcomes, possess a multiplicity of goals that they do not balance consistently balanced or

consider simultaneously, and aim to achieve good enough performance (“satisficing”) rather than

seeking optimal solutions (Lindblom 1959; Jones 1999).

The implications of such “bounded rationality” for interest group advocacy are profound. The

interest groups challenge is not, in this view, to provide facts and data. Rather, their task is “coping”

with the rationality limitations of bureaucratic agents (Jones 1999). The main coping strategy relates

to aiding the agency in interpreting facts already commonly known. “The problem for the receiver is

not a lack of information but rather an overload” (Jones 1999). The policymaker does not necessarily

understand what goals are even at stake in the policy, which ones are most salient, and may have

only vague ideas about how the potential outcome space looks. Interest groups “try to control the
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prevailing image of the policy problem through the use of rhetoric, symbols, and policy analysis”

(Baumgartner and Jones 1991). The regulator is likely to rely on reputations and other social cues to

assess the credibility of the information they receive rather than undertake costly efforts to verify the

facts they are receiving themselves (Carpenter 2010b; Kwak 2013). It may even rely on the outside

interest to understand what actions it has available to it (Hall and Deardorff 2006). The agency may

suspect conflicts of interest, but is not necessarily sure what they are, and therefore can be convinced

that the interest of the outside group is the same as that of the public at large (Bernstein 1955).

In light of this discussion, we offer the following contrasting hypotheses about what we might

expect comments to do:

H2: If the problem of lobbying is to credibly convey private information, then com-
ments providing verifiable facts and data should prove common.

H3: If policy-making is multidimensional and bureaucratic attention limited, then
comments providing perspective on the issues (“framing”) should prove common.

5.1.3 Shadow Bargaining

Thus far our discussion has focused on the internal constraints affecting agency decision-making

and how interest groups might target these constraints in their advocacy. Many would presume that

the external constraints on agencies are the most significant drivers of their behavior (Mashaw 1994).

In particular, theories of Congressional and judicial dominance suggest that regulatory outcomes

largely reflect a bargain struck between interest groups in the shadow of Congress and the Courts.

These theories and their implications are sufficiently similar that it is usually not particularly impor-

tant which kind of actor is doing the oversight (Stephenson 2007), although we shall mention a few

differences that are important.

In the strongest and simplest formulation of each theory, bureaucratic agencies are controlled

perfectly by their political principals, so that regulatory outcomes reflect precisely the desires of
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these external actors (Weingast and Moran 1983). Indeed, the set of controls that each branch of

government possesses are formidable. “Congress can abolish an agency or reorganize it, change its

jurisdiction or allow its program authority to lapse entirely. Congress can cut its appropriations and

conduct embarrassing investigations” (Fiorina 1981). The power of the Courts are no less significant.

Although Courts require private interests to bring a case, once brought, courts have potentially very

wide discretion. “The records in administrative cases often are so extensive that reviewing courts

can extract from them plausible grounds for either an affirmance or a remand” (Schuck and Elliott

1990). Remands are very costly to agencies, as they can wreak havoc on an agency’s plans regarding

budget, enforcement, and the issuance of future rules related or unrelated to the issues at stake in

litigation (Mashaw 1994; Cross 2000).

Although scholars sometimes argue in favor of this strong form of the external control thesis,

more commonly a subtler interpretation of dominance is advanced (McNollgast 1999; Gailmard

2014). Agents possess divergent preferences and discretion about how to make policy, not because

the principal wants either, but because technological constraints are such that eliminating slack is

impossible, require investments in excess of the principal’s budget constraint, or entail side effects

that are undesirable (Epstein and O’Halloran 1999; Bendor and Meirowitz 2004). For example,

failure to give the bureaucrat slack today may result in a future version of the principal taking policy

in a drastically wrong direction (Shepsle 1992). Since the principal cannot arrange the cards, all it can

do is “stack-the-deck” to make the odds of better outcomes more favorable (McCubbins, Noll, and

Weingast 1987). In particular, deck-stacking requires the use of ex ante and ex post controls that can

align, however imperfectly, the agent’s private incentives with that of the principal’s.

With ex ante controls, one can “set and forget.” Not so with rewards and punishments assigned

ex post, which require the principal to know whether the triggering conditions are satisfied. For

both Congress and judiciary-centric theories of administrative policymaking, interest groups serve

this critical monitoring function. In the widely-cited terminology of McCubbins and Schwartz
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(1984), administrative procedures force agencies to reveal what they are doing to interested citizens

and organizations, who act as “fire-alarms” by “bring alleged violations [of Congressional intent]

to congressmen’s attention.” Most models of judicial review of agency policymaking do not assign

interest groups/litigants an explicit role in the strategic interaction between agencies and Courts (e.g.

Bueno De Mesquita and Stephenson 2007; Stephenson 2006; Turner 2017). The fact that agency

action is always followed by judicial review in these formal models seems to presume that potential

litigants are plentiful and their incentives to bring litigation unproblematic. Gailmard and Patty

(2016) is an important exception that explicitly considers interest group incentives in commenting

and litigating. Although their model also assumes the Court always reviews, it allows for the pos-

sibility that the interest group will not have made the investments necessary to obtain a favorable

outcome.

Models of bureaucratic oversight either explicitly or implicitly assume that interest groups are

delegated the task of monitoring. This delegation gives these outside actors a degree of bargaining

power. The more credibly the commenter can threaten to trigger the principal’s ex post controls,

the more bargaining power they thereby obtain. Yet it is important to recognize that this bargaining

power is not unconstrained. A firm does not wish to threaten its regulator with litigation, for firms

often fear that their regulator may be vindictive and engage in reprisals (Carpenter 2010b). Threats

also implicate reputations in a way that may require an undesirable level of commitment, for the

failure to follow through can damage one’s credibility and lead to even greater costs down the line.

Finally, courts and Congress have their own constraints on action that vicariously implicate inter-

est groups. While one might fear a court’s ability to reach any outcome it wants, legally speaking

an agency acting reasonably within its statutory discretion is entitled to make the rule it wants. In

such cases, litigation has only nuisance value to the firm and substantial direct costs. By contrast,

Congress, its committees, and its members operate under severe attention constraints. Even if one

gets the attention of someone in Congress, that is a far cry from getting the attention of the floor or
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the committee. The forces pulling toward inaction in Congress are enormously powerful (Baum-

gartner et al. 2009).

In light of these considerations, shadow-bargaining models makes the following predictions:

H4: If threatening judicial review is credible and its usage unconstrained, then com-
ments threatening to initiate litigation should prove common.

H5: If threatening to involve Congress is credible and its usage unconstrained, then
comments suggesting Congressional action should prove common.

5.2 Case Selection: Why Financial Regulators Are the Best to Look At

Virtually every regulator engages in rule-making to some degree, which raises issues of case selection.

Our decision to focus on financial regulators in the post Dodd-Frank era reflects a mix of princi-

ples and practical considerations. Rules are organized by regulators into “dockets,” which consti-

tute an official record of written materials used by the regulator to formulate policy, including the

comments whose contents we wish to analyze. Electronic availability of such dockets greatly low-

ers the costs of acquiring comment data. In the last fifteen years or so, U.S. federal regulators have

almost uniformly made their dockets available online, usually on regulations.gov. Unfortunately,

obtaining the rulemaking dockets for most American state jurisdictions and other countries remains

prohibitively difficult. For these reasons, we limit the scope of our case selection to fairly recent rule-

making at the US federal level.

Since a number of U.S. federal rulemaking agencies manage electronic dockets directly on their

own websites, rather than using the cross-agency platform of regulations.gov, the next problem is

identifying the appropriate set of regulators. In light of the hypotheses and assumptions driving our

research project, the regulators we focus on should

1. frequently engage in rulemaking so that the interests that advocate before them have suffi-
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cient opportunity to have learned the costs and benefits of various strategic choices.

2. frequently write rules with significant distributive consequences, so that outside interests

have sufficient incentive to learn what works and does not.

3. possess clientele for whom it is possible to obtain good resource proxies, so that one can as-

sess hypotheses about whether choice of tactics is resource constrained.

4. have different levels of political insulation.

5. make policy that has a similar subject matter, so that differences are attributable to institu-

tional features of the regulator rather than the subject of regulation.

These criteria greatly winnow the set of regulators we might examine. The Federal Aviation Ad-

ministration is one of the most prodigious rulewriting agencies in the Federal Government, yet a

large proportion of these are “Air-Worthiness Directives” which appear to have low distributive

stakes. The Occupational Safety and Health Administration issues numerous rules that have im-

portant distributive consequences, but it is hard to get proxies for the resources of the many private

firms subject to their regulation. Indeed, the criteria we offer are sufficiently constraining that iden-

tifying a compatible set of agencies is no easy feat.

Major legislative overhauls of regulatory regimes task multiple agencies with making rules on sim-

ilar subjects, and so represent a plausible strategy for identifying constellations of regulators that

might satisfy our criteria. The electronic rulemaking era has witnessed major regulatory overhauls in

several discrete policy domains, including education (No Child Left Behind), elections (the Biparis-

tan Campaign Reform Act), healthcare (the Medicare Modernization Act, the Affordable Care Act),

and finance (Gramm–Leach–Bliley, Sarbanes-Oxley, Dodd-Frank). Each of these policy enactments

suggest a plausible set of rulewriting agencies for our purposes, however for various reasons finance

agencies implicated in Dodd-Frank seemed to represent the best fit.
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Finance represents a policy arena with uniquely large distributive implications, as the 2008 fi-

nancial crisis infamously showed. No less than seven federal regulators¶ govern the $1.4 trillion fi-

nancial sector, which constitutes 7% of the US economy. Owing to the fundamental instability of

finance and the potentially for runs, banks and related entities are the subject of heavy, and often

changing, regulation (Philippon and Reshef 2012). Besides having particularly strong incentives and

opportunity to learn about how to achieve favorable outcomes, there is evidence that the financial

firms regulated by these agencies actually are particularly good at obtaining favorable regulatory out-

comes. For example, the profitability of finance firms and earnings of finance employees has greatly

outstripped that of other sectors since 1980. Also owing to the fundamental instability of the bank-

ing enterprise, financial institutions are subject to extensive reporting requirements, and as a result

finding data about commenter resources is somewhat easier in this domain than in others. While it

is impossible to find instances where different agencies are regulating the exact same conduct inde-

pendently, the fractured system of financial regulation in the United States comes close. Prudential

regulation applies to actors, not so much on the course of conduct, but on what kind of actor one

claims to be while doing it. As a result, there are many opportunities for “regulatory arbitrage” as

independent regulators to come to different judgments about the same activities (Barr, Jackson, and

Tahyar 2016). Particularly post-Dodd Frank, the agencies can be understood as struggling to deal

with the same basic problem of excessive risk taking and uncertainty, and insufficient capitalization

in financial institutions.

Due to resource constraints, we determined that we would not be able to read comments from

all seven of the financial regulators and still obtain reasonable sample sizes within each agency. As a

result, we narrowed our inquiry to a smaller set of agencies that would best provide leverage against

¶These are, in no particular order, the Federal Reserve Board, the Federal Deposit Insur-
ance Corporation, the Consumer Financial Protection Bureau, the National Credit Union Ad-
ministration, the Securities and Exchange Commission, the Department of Treasury’s Of-
fice of Comptroller of the Currency, and the Commodity Futures Trading Commission.
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our primary hypotheses relating to control by political principals. In particular, Selin (2015) presents

a factor analysis of agency enabling statutes and shows that the structural independence of agencies

can be classified according to two-latent dimensions: one relating to the political independence of

the decision-makers and one relating to the political independence of their policy decisions. The

Federal Reserve Board, the Securities Exchange Commission, the Federal Deposit Insurance Corpo-

ration, and the Commodities Futures Trading Commission are strongly independent on both di-

mensions, but the Board has the most independence on both dimensions. The other three agencies

offer contrasting levels of the two independence factors: the National Credit Union Administration

has more decision-maker independence but is subject to stronger political review, while the Con-

sumer Financial Protection Bureau has even more policy independence than the Federal Reserve but

a low level of decision-maker independence. Finally, the Treasury has a low level of independence

on both dimensions. As a result, by focusing on the Board, the CFPB, NCUA, and the Treasury

we would obtain very different institutional structures that might plausibly lead to different com-

menter tactics, especially those whose mechanism of effectiveness is tied to oversight.

Another aspect of these particular agencies that fed into our selection was that they seem to pos-

sess different regulatory clientele and have different reputations. The Board is one of the largest

regulatory agencies, is the prudential regulator of the world’s most important financial institutions,

as well as six or seven thousand other smaller banks.‖ The Consumer Financial Protection Bureau

is purportedly the most aggressive, consumer-friendly and business-hostile agencies in the Federal

Government, and it covers a very broad set of financial entities. The National Credit Union Ad-

ministration is a fairly small financial regulator that focuses on a narrow clientele of Credit Unions,

non-for-profit entities that operate, essentially, as banks, who are their direct competitors. The rela-

tionship between the Credit Unions and NCUA is sometimes described as “cozy.”

‖The banking industry is undergoing rapid consolidation in the past decade, so the exact figure would de-
pend on the year.
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Although there are many reasons to focus on the financial regulators in general and these four

agencies in specific, by doing so we may limit the external validity of our findings in several respects.

Finance poses issues that are complex in ways that other topics are not. In many areas, complexity

depends on the high scientific barriers to entry. For example, one might say that is true for pharma-

ceuticals or nuclear power. In finance, the complexity relates more to the bewildering diversity of

actual and potential contractual arrangements between market participants, the manner in which

these various practices fit together, and the macro economic implications that result. It is possible

that in different issue spaces, perhaps ones that were not so complex or where hard scientific facts

mattered more, a different style of advocacy would prevail. Similarly, some have argued that finan-

cial regulators operate with more discretion than other regulators. To the extent that greater bureau-

cratic discretion reflects a broader bargaining window within Congress, or weaker grounds, it may

also diminish the role of Congress and the Courts relative to other areas.

5.3 Defining Measures

Although notions such as “legal threats” or “fire-alarms” have common currency in political science,

their meaning is not sufficiently unambiguous as to be useful for consistent measurement (Adcock

2001). In order to develop a more systematic definition of the concepts underlying our study, we

began by acquiring the roughly 7,700 unique comments available for download on the Federal Re-

serve’s Dodd-Frank rulemaking page.** Of these, each of the authors read one hundred comments

chosen via simple random sampling, rejecting those that were not from firms or advocacy groups.

From this initial exploration, we made the following observations:

• Comments contain a mix of persuasive techniques.

**https://www.federalreserve.gov/apps/foia/proposedregs.aspx

138

https://www.federalreserve.gov/apps/foia/proposedregs.aspx


• Letters that seem to suggest action of any kind in the Courts or Congress are exceptional

while those offer policy information and preferences are common.

• Most frequently when Congress is mentioned, it is in the context of describing outcomes

that Congress wanted. Sometimes these outcomes are specific and tailored to the policy

choices actually under consideration (e.g. “Congress wanted municipal bonds to count as

Tier 1 capital”), but more often the outcomes are so broad and unobjectionable that they are

synonymous with the common interest (e.g. “Congress wanted to create a stable banking

system”).

• When commenters are specific about particular policy choices Congress wanted, they often

go on to explain that the agency’s proposal is acting directly against Congress’s intent, often

making textual arguments and referring to speeches on the Congressional floor. A number of

these letters were sent on behalf of particular companies, sometimes unnamed, by large New

York law firms.

• Commenters sometimes indicated that they had CCed members of Congress on their letters.

• Commenters sometimes described actions undertaken by favorable Congresspersons after

passage, which seems to be more of a warning that “police-patrols” were occurring than a

threat to notify Congress of deviations from the legislative bargain.

• There were no suggestion of involving OMB, Presidential administration, the media, or any

other principals besides courts or Congress.

These findings had several important implications as we moved to systematize our measures.

Our coding should assume the use of one tactics does not exclude the use of the other. Our cod-

ing scheme should attempt to define threats expansively, as the greater measurement threat to the

conclusions is that the threats are under-counted rather than over-counted. Congress is invoked in
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three ways: a Congress person is CCed on the comment, the letter mentions actions undertaken by

a Congressperson following passage that suggest ongoing Congressional attention or interest, and

the letter describes outcomes that Congress wanted when it passed the law. While the first two def-

initions are precise enough that they can be used for measurement (in what follows, we use codes

CC and CA), invoking Congressional intention is more ambiguous. It could indicate the sharing of

policy perspective, a threat to go to Court, or a threat of Congressional sanction, all of which should

produce influence for different reasons. In order to ensure the distinctness of our coding in regard

to the mechanisms of influence, we use code CI to refer to descriptions of what Congress wanted

where (1) the outcome Congress wanted is specific and not a broad unobjectionable principle, and

(2) the section in which the Congressional intent is referenced is not part of a legal threat.

Our goal in coding legal threats is to identify comment letters that raise legal arguments that the

commenters could subsequently use in court. Practitioners sometimes emphasize that their goal

in commenting is to lay the groundwork for arguments they intend to make in subsequent litiga-

tion (Scalia 2017). To code a document as being a threat there are two elements the comment must

satisfy:

1. The comment contains a citation to a legal authority, such as a statute, case law, or a specific

constitutional provision.

2. The citation is followed by a claim that the agency is in violation of this legal authority.

The second prong is particularly important, since virtually every comment discusses a law or regu-

lation, and the mere presence of some or even a lot of discussion of law does not necessarily imply a

threat. An example of a legal threat is found in a comment by the American Council of Life Insurers

on the rule regarding Margin and Capital Requirements:

Section 4s(e)(3)(C) of the Commodity Exchange Act (”CEA”) states that the Pruden-
tial Regulators “shall permit the use of non-cash collateral, as the regulator...determines

140



to be consistent with (i) preserving the financial integrity of markets trading swaps;
and (ii) preserving the stability of the United States financial system.” In the Repro-
posed Rule, the Prudential Regulators permit only cash collateral for VM and do not
provide an analysis that would support a determination that permitting non-cash col-
lateral for VM would negatively affect the financial integrity of the swaps market or
the stability of the U.S. financial system. ††

We make no restrictions on the plausibility of these legal arguments, the extent of the research

behind them, the number of alleged violations, whether the sender of the letter is a lawyer or law

firm, or any other plausible criteria for ensuring that the threats are genuine and credible. We merely

code whether there is an alleged violation of a specific legal authority.

In considering our definitions, it is important to distinguish between comments that are litiga-

tion threats and comments that pose litigation risk. Practitioners’ accounts suggest that firms may

submit informative comments to the regulator if they plan to challenge the agency in Court on the

grounds that the regulator has not actually made a reasoned decision or considered all the options.

In this sense, all comments might be viewed as raising some litigation risk. Identifying litigation risks

is an important part of the job of the general counsel of an administrative agency, and it is natural

that they would tend to view all comments in this light. At the same time, the risks posed by infor-

mational comments are obviously much lower because the commenter must convince a court that

the agency’s decision was irrational. Courts are loathe to replace their inexpert judgment for that of

an administrative agency. An outside interest whose only grounds for challenge is that the agency

has failed to come to a reasoned decision is certainly setting out on a rough path that is unlikely, in

most cases, to lead to success. Nevertheless, as a robustness check of our coding scheme, the section

after next canvasses the case law for challenges to financial regulation and codes the comments sub-

mitted by challengers. As we shall see, commenters challenging the reasonableness of the agency’s

††https://www.federalreserve.gov/SECRS/2014/November/20141126/R-1415/R-1415_112414_129786_
278794149594_1.pdf
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decision are often explicit that this is what they are doing, and will including citations to statutes or

case law standing for the proposition that agency decisions must be reasoned in order to be lawful.

Although our definitions are intended to separate allegations that the agency is abusing its Con-

gressional slack from comments describing good public policy and also legal threats, in certain in-

stances we found that commenters seemed to invoke different kinds of threats in different sections.

For example, one might have one section that argued the agency was contravening Congressional

intent in a specific way, yet did not rely on any explicit legal authority to argue this was the case.

Then in another section, the same comment would identify a specific authority that the agency was

allegedly violating. In such a circumstance, we would consider the comment as engaging in both a

fire-alarm threat related to Congressional intention and a legal threat, so would mark code “CI/L.”

Although CI is an exclusive code at the paragraph or several paragraph level, at the comment level

none of our codes are exclusive.

The majority of Federal Reserve comments that we read express preference and present facts. In

a broad sense, they are informational comments rather than threats, and their prevalence is consis-

tent with theories of bounded rationality, bureaucratic responsiveness, and private-information

sharing. In order to dig deeper into what these preferences or facts look like, we developed a de-

tailed coding scheme breaking down each category. For preferences, we consider the commenter’s

tone (“uniformly positive”,“uniformly negative”, or “mixed”), their view of the impact on regulated

firms and individuals (“went too far”,“did not go far enough”, or “was about right”), whether the

preferences were expressed broadly toward the proposal as a whole or narrowly toward specific as-

pects, and finally whether the preferences were expressed by ranking alternatives or monolithically

being for or against certain aspects. In the case of factual comments, we separated the substance of

this new factual evidence (e.g. ’case study’, ’content analysis’, ’quantitative data/analysis’, or ’offer-

ing perspective on facts, describing issues, or discussing principles’). The dominant role of the latter

in rulemaking is predicted by theories of bounded rationality, while technocratic models of expert
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policymaking would suggest that factual material should have some other substance. For factual

comments, we also identified the qualification the commenter possessed to offer this information

(e.g. personal experience, scientific/social-scientifc expertise, legal expertise, or policy domain exper-

tise). Finally, we considered how broad a set of actors the factual information related to, either firm,

industry, entire economy, or regulated entities.

The final step in comment selection is to identify the sampling strategy. An important fact to

know in this context is that commenter participation rates are highly skewed, with a small fraction

of rules receiving thousands or even millions of comments, and the vast majority receiving at most a

few hundred. As a result, the typical comment on a regulation is a form letter submitted by an ordi-

nary citizen on one of a small set of rules, while the typical comment on a typical regulation is sub-

mitted by an interest group or firm and could pertain to virtually any matter. Other scholars have

approached this problem by focusing only on dockets that receive a “Goldilocks” level of comment-

ing: not too much but not too little (Golden 1998; Yackee and Yackee 2006). We prefer to address

this problem via stratified sampling. We sample comments by first picking a rule at random among

all the rules issued by an agency. Then, once we have picked a rule, we pick a comment at random

from the comments selected by the same agency. In this way, our sampling scheme ensures that our

estimates reflect the characteristics of the typical comment on the typical rule, which we consider the

most meaningful quantity of interest.

5.4 Results

Figure 5.1 presents a high-level overview of the prevalence of threats to involve Congress or the

Courts. The estimates range from as high as 28% of the comments at the FRB* and as low as 4% in

*N.B.The FRB comments were done by an RA that had a clear tendency to identify a comment as invok-
ing Congressional intent that we would consider to be purely describing broad, unobjectionable goals and,
as a result, we expect this number should be lower after we finish double-coding and resolving discrepencies.

143



Figure 5.1: Propor on of comments broadly understood as raising the possibility of external sanc on in the Treasury,
Na onal Credit Union Administra on, Federal Reserve Board, and CFPB. Confidence intervals calculated using the

bounds p̂± 1.96 ∗
√

p̂(1−p̂)
N

the case of Treasury. The uncertainty estimates are calculated assuming a binomial data generating

process. In light of the confidence intervals, it is not clear that the tendency of commenters to en-

gage in “threats”-broadly understood-actually differs by agency.† If we understand the function of

the remaining comments as providing the regulator with information of some kind, then the figure

also implies that information provision dominates threat-making in each of the financial regulatory

agencies. Generalizing across the agencies, it seems only about one in ten comments seem to suggest

some kind of external sanction.

Table 5.1 further breaks down the population level estimates for each of the kinds of tactics indi-

vidually. Treating comments that use multiple kinds of threats as their own category, the threaten-

ing comments can be considered as belonging to one of five bins. Since threats are about one in ten

comments, the estimated proportions in some of the bins will be close to 0. In this circumstance,

†Again, we may revise this claim after the data collection completes.
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Kind CFPB FRB NCUA TREAS

CC Cong. 0.000 0.058 0.00 0.000
(0.001,0.09) (0.039,0.078) (0,0.07) (0.001,0.077)

Cong. Attention 0.000 0.010 0.06 0.000
(0.001,0.09) (0.004,0.023) (0.021,0.154) (0.001,0.077)

Cong. Intent 0.053 0.120 0.02 0.000
(0.015,0.165) (0.084,0.136) (0.005,0.103) (0.001,0.077)

Legal Threat 0.026 0.052 0.06 0.000
(0.006,0.132) (0.034,0.071) (0.021,0.154) (0.001,0.077)

Multiple 0.053 0.044 0.00 0.044
(0.015,0.165) (0.028,0.063) (0,0.07) (0.013,0.143)

Table 5.1: Distribu on of Threats. 95% Bayesian credible intervals formed assuming a binomial likelihood and weakly
informa ve Beta(1,1) prior.

frequentist confidence intervals for a binomial proportion have poor coverage and may violate

boundary constraints. As a result, we here calculate Bayesian credible intervals using a weakly in-

formative prior. For each particular tactic, the credible intervals are overlapping, indicating that even

on this finer level there do not appear to be significant agency level differences between tactical use.

If we assume, reasonably based on our prior analysis, that the typical significant rulemaking receives

about 100 unique comments from firms and interest groups, then just a few of each kind of threat

will be observed in a significant rulemaking docket.

Turning to the informational comments, which make up the vast majority of the comments each

agency receives, we first illustrate the prevalence of comments that communicate “facts” and those

that convey “preferences” in Figure 5.2. As expected from our initial exploration of comments at

the Federal Reserve, the proportion of usage of each tactic is high, indeed it is clear that the majority

of commenters offer both facts and preferences. The tendency in each agency for preferential com-

ments to outweigh factual comments is apparent, but the difference is shy of significance according

to a one-sided Fisher test (p ≈ 0.16). The overall proportion of usage in either case is also not clearly

different between the agencies.
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Figure 5.2: Facts and preferences

Although our hypotheses are targeted toward prevalence of fairly broad categories, we never-

theless collected data on several other aspects of the preferential comments we received, in order to

provide texture and intuition behind these results. We looked, for example, at the valence of the

comment toward the entire proposal. With the exception of the CFPB, the plurality of commenters

offered a mix of positive and negative comments supporting some but not other aspects of the pro-

posal (NCUA: 47.8%; TREAS: 40.6%), the next largest block offered uniformly supportive com-

ments (NCUA: 34.8%; TREAS: 37.5%), and a relatively small proportion offering only uniformly

critical remarks (NCUA: 17.4%; TREAS: 21.9%). At the CFPB, however, the situation was quite

different. Roughly three out of every four comments that expressed preferences about the proposal

were uniformly negative (76.7%), roughly one in six comments expressed support and opposition

to various aspects of the proposal (16.7%), while only about 7% of comments were uniformly sup-

portive of CFPB regulation. The likeliest explanation for the remarkable negativity of the CFPB

advocacy environment is that we have deliberately only chosen to look at the comments of firms

and interest groups, and most of the latter are industry associations rather than consumer advocates.
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As an agency designed to regulate in an aggressive, consumer-friendly fashion, it is not surprising

that its proposals would be received unfavorably, although it is interesting that the overwhelming

negativity does not apparently translate into a higher rate of overt litigiousness.

While valence is an important aspect of commenter attitudes, on its own it gives little indication

of the direction of the policy adjustment that commenters would want. After all, a fair compromise

may provoke uniform opposition. Inspired by Yackee and Yackee (2006), we analyzed the com-

menter’s perspective on how regulated entities were treated under the proposal. In all agencies, the

plurality response was that the proposal went too far (CFPB: 72.4%; NCUA: 51%; TREAS: 48.3%).

At the CFPB, the next highest response was that the proposal did not go far enough (17.4%), likely

a reflection of the outnumbered but nonetheless assertive consumer groups that submit comments

on their proposals. Only 4% of commenters at the National Credit Union Administration thought

that the proposal did not go far enough, and 16% at the Treasury. At the CFPB, 10% of commenters

thought the agency had gotten the regulatory burden “about right”, while at the National Credit

Union administration the number was just over 44%, at Treasury just over 35%.

Two additional aspects of preferences we examined related to the depth of preferences and en-

gagement with the proposal. Here the results were more consistent. The majority of comments

focused narrowly on specific aspects rather than considering the proposal as a whole (CFPB: 87.5%;

NCUA: 77.8%; TREAS: 56.2%). The commenters also tended to convey what they wanted in a

monolithic way rather than ranking the outcomes it would like best, second best, and so forth. Only

11% of comments at NCUA considered ranking of alternatives, at Treasury it was 3%. Based on these

findings and our own impressions from reading many of these comments, one could summarize

the typical preferential comment in most financial agencies as follows. The commenter begins by

offering support for the overall regulatory aims and suggesting that the agency has done a fine job

implementing them, except at the CFPB, where the typical commenter would argue that the pro-

posal is fatally flawed in numerous respects. The comment would go on to argue that the proposal
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is too hard on regulated entities in a few specifics, or at the CFPB, many specifics. It would suggest

that these deficiencies should be changed without considering in any detail what the commenter’s

preferences would be in regard to the potential alternative courses the agency might take.

Turning now to the factual comments, theories of informational lobbying and bounded ratio-

nality lead one to different presumptions about the kinds of information that commenters should

provide. In terms of substance, the comment might provide new facts based on case study, content

analysis, or quantitative analysis and data. Alternatively, it might situate well or generally known

facts in a broader factual or normative context. Again, we found that the CFPB was different than

the other agencies. At the Credit Union Administration and Treasury, we found that over ninety-

percent of comments offer framing. The proportion of comments offering quantitative data and

analaysis was rarer, only 5% at factual comments at NCUA, but 25% at Treasury. Content analy-

sis, understood as close reading and categorization of text, were rare, only 5% of comments. The

content analysis frequently consisted of summarizing and analyzing comparable state and federal

law requirements. At the CFPB, framing played a greatly diminished role,‡ only 35% of comments.

Quantitative analysis was as rare as the other agencies (3% of all factual comments). A great deal of

case study evidence appears to have been offered to the CFPB (45% of all factual comments).

The credibility of information a person offers is determined in part by the reasons he or she came

to possess it. We coded for four, non-exclusive possibilities for the “qualifications” or “claim to au-

thority” that seemed to back up the claims a comment made: personal experience, scientific or so-

cial scientific expertise, expertise in law, or expertise in the policy arena. The vast majority of com-

menters in all agencies presented themselves as policy experts (CFPB: 73%;NCUA: 86%; TREAS:

91%) as opposed to experts in the law of financial regulation (CFPB: 37%;NCUA: 27%;TREAS: 15%)

or personnel experience (CFPB: 23%;NCUA: 36% ;TREAS 32%). Almost none claimed the basis of

‡ED: Will be interesting to see if this one stays after double-coding is completed)
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their knowledge was scientific or social-scientific analysis of problems related to the ones facing the

regulator.

5.5 Threats Versus Actions: The Case of Litigation

The results presented thus far suggest that comments during financial rule-making largely con-

vey information about preferences, provide perspective on the values and facts that should govern

policy-making, or offer illustrative case studies. Threats play a secondary, even minimal, role in most

commenting for most financial agency rulemakings. Nevertheless, one reasonable concern is that

our definitions of “threat” are too restrictive and that the financial regulators can observe threats

we, despite our best efforts, cannot. We have guarded against this possibility by defining legal and

Congressional threat in as liberal a fashion as seems conceptually meaningful, nevertheless it is pos-

sible that threats are so subtle that we still cannot detect them. In order to assess the plausibility of

this concern, we conduct an additional content analysis of judicial decisions where a court reviewed

financial agency rulemaking, as well as the comments from the plaintiffs that initiated the suit. If our

coding scheme is valid, then judicial review of financial regulations should be rare, at least relative

to the number of regulations. Further, if our scheme is valid, then the overwhelming majority of

plaintiffs should submit a legal threat to the docket of the rule they eventually challenge.

In order to identify cases of judicial review of financial rulemaking, we conducted a Lexis-Nexis

search for judicial decisions where one of the financial regulators was a named party and containing

any of the following terms: “rulemaking, “rule-making,” “proposed rule”, and “final rule.” In order

to generate additional results, and because we were unconstrained by the need to read a sufficient

number of comments per agency, we expand our definition of “financial regulator” in this context

to include the FDIC and the SEC. We further refined this search by focusing on cases in the D.C.

Circuit. Because so many federal agencies are headquartered in the District of Columbia, this partic-
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ular circuit has become the preeminent administrative law jurisdiction in the United States and the

location where most instances of judicial review of rulemaking should occur.§ For the resulting set

of 175 decisions, we first identified whether the decision actually involved a challenge to an agency

regulation. For decisions where a regulation was challenged, we identified the citation of that regu-

lation, which agency issued that regulation, the web address of the rulemaking docket and plaintiff

comment associated with the decision, if available, and whether the plaintiff’s challenge to the rule

was succesful.

We found that only about 40% of the decisions matching our search actually involved judicial

review of a rule, which is to say 76 decisions published between 1947 and 2018. For many of the de-

cisions, it was not possible to find the dockets containing comments electronically. Generally, only

dockets relating to cases decided in the last decade were electronically available, with universal cov-

erage only emerging for cases decided after 2010. For 25 of the decisions, we were able to identify

the rulemaking dockets that corresponded to the regulations under challenge. A number of these

decisions arose from the same legal controversy, in the sense they they involved the same litigants

challenging and defending the same final rule. In total, we have fifteen unique disputes for which

a docket was electronically available. In all but one of these disputes, the plaintiff preceded their

legal challenge by a comment. The only exception was a suit by the New York Republican party

challenging an SEC rule that prohibited donations by investment advisers to campaign committees

(NY Repub. State Comm v. SEC, 70 F. Supp. 3d 362, (D.C.D. 2014)), and also the Republicans’

appeal/refiling of the case in Circuit court (NY Repub. State Comm v. SEC, 799 F.3d 1126, (D.C.

Circuit 2015)). In these cases, the New York Republicans attempt several variations on the argument

that they had no actual notice of the rulemaking. Unsurprisingly, they did not submit a comment

§Indeed, our basic search returned more than twice as many results in the D.C. Cir-
cuit as in the next most numerous jurisdiction, the 2nd Circuit, which had at least 50%
more cases than the 9th circuit, which had at least 50% more cases than all the others.
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and their challenge was not succesful.

For the fourteen remaining disputes in which a docket was available, we collected and analyzed

a total of thirty-four comments submitted by the litigants. Commenters that eventually sued may

have a tendency to file multiple comments, which we also note is unusual. The National Association

of Manufacturers submitted six letters to the SEC about the Conflict Mineral rule; the Business

Roundtable and Loan Syndication Trading Associations submitted four comments regarding each

of the rules they were challenging. In thirteen out of fourteen disputes, at least one of the comments

submitted by the future litigant was an explicit legal threat according to the definitions we used

in our paper. The only exception was a comment letter by the Florida Banker’s Association which

included a paragraph that claimed the agency was “abusing its regulatory authority and doing so

in a manner that is contrary to Congress’ intent and the last ninety years of legislative history.”¶

Because the letter did not cite a specific authority anywhere in the document, it was not a legal threat

according to our definition.

Overall, twenty-three of the comments were legal threats according to our definitions, while

eleven were not. Two of these non-threats were requests for extension and two were recommen-

dations that the regulator examine the attached academic or governmental studies. We consider

these as incontrovertibly non-threatening. The remaining seven comments were offered on regula-

tions that would eventually become challenged in one of the following cases: Loan Syndications &

Trading Association v. SEC, Business Roundtable v. SEC, orNational Association of Manufacturers

v. SEC. Potentially, these letters may have been offered to help build support for a claim that the

agency’s decision-making was “arbitrary and capricious,” but these were hardly sufficient to make

out a claim of that on their own.

To get a better sense of how these non-threatening comments fit into the argument that the

¶https://www.regulations.gov/contentStreamer?documentId=IRS-2011-0001-0046&
attachmentNumber=1&contentType=pdf
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agency has come to an arbitrary decision, we focus on the letters of Business Roundtable, since theirs

is the only case that was ultimately decided on these grounds. During Notice and Comment, Busi-

ness Roundtable submitted four letters. The first letter argued that ‘the current 60-day comment

period is inadequate under the Administrative Procedure Act (“APA”), 5 U.S.C. § 553(c),” which is

an explicit legal threat in our definition. They followed with a 114-page single-spaced memorandum

whose table of contents includes headers such as “The Proposed Election Contest Rules... Exceed

the Commission’s Section 14(a) Authority” and “The Proposed Election Contest Rules Raise Seri-

ous Constitutional Concerns.” Both sections deliver many explicit legal threats. Notably, the ma-

jority of the memorandum is devoted to describing why the rules are unnecessary and why they are

likely to have pernicious side-effects that the agency had not considered. Section IV (B) in particular

brings together the claims that the agency had not rationally evaluated the regulatory problem while

including explicit references to the APA, the Regulatory Flexibility Act, and the Paperwork Reduc-

tion Act. As far as the remaining letters, one was little more than a cover letter, whose purpose was

to enter into the public record a study published on SSRN about the role of corporate governance

in firms weathering the 2008 financial crisis. The final letter was a ten-page discussion of the merits,

weaknesses, and conclusions of the social-scientific studies and reports in the docketing record. It

is inevitable that any coding scheme would miss these two, since they appear as classically informa-

tive comments. At the same time, the Business Roundtable’s case for bureaucratic irrationality and

over-reach was largely built in a letter that was easily a legal threat by our definition.

It is also worth noting that the twenty-three comments which led to lawsuits were remarkably

unsubtle, especially when compared with most of the comments that we identified as “legal threats”

in our main exercise. For example, the American Bankers Association begins its letter to the Na-

tional Credit Union Administration by declaring that “[t]hroughout this proposal the Board sidesteps

the Federal Credit Union Act requirements in the name of industry growth and replaces its own

judgment for that of Congress... The ABA urges the Board to reconsider this egregious overreach
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Figure 5.3: Number of cases of judicial review of rulemaking and number of rules issued per year in six financial
agencies between 2000 and 2016. Over the en re sixteen year period, there were thirty six instances of judicial
review of rulemaking by the six financial regulators.

and withdraw this proposal.”‖ Phillip Goldstein, President of the Hedge Fund Kimball & Winthrop,

was even more blunt in one** of the comment letters that preceded his eventual suit against the SEC:

[W]e have taken the liberty of providing the Court’s opinion in Lowe below so that
the Commission’s legal wizards can familiarize themselves with it. After reading it, we
are confident they will see the wisdom of abandoning a misguided effort to redefine
“client” and save itself the embarrassment of being rebuked by a reviewing court if the
rule is adopted as proposed.

‖https://www.ncua.gov/Legal/CommentLetters/cl-cfmm-20161208-kbrittany-aba.pdf

**Mr. Goldstein also submitted a second letter, a 6 page dialogue between himself and “Humpty
Dumpty’s great great grandson, Bumpty Dumpty,” who “is a senior staff attorney at the SEC in the Divi-
sion of Investment Management’s Office of Expediency.” The dialogue, a parody of a segment of Lewis
Carol’sAlice in Wonderland, accuses the SEC of intentionally violating the Lowe precedent and pro-
mulgating the regulation in order to drum-up business for the private legal services industry, in which
“Bumpty Dumpty” eventually intends to work. It is interesting to note that, despite the “wondrous”
tone of his letters, Mr. Goldstein would go on to win his challenge in the D.C. Circuit Court of Appeals.
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Figure 5.3 shows the comparison between number of cases involving judicial review for each regu-

lator and the number rules being issued for the period between 2000 and 2016. Twenty of the thirty

six cases from a single agency, the SEC, which was not part of our original coding. Even at the SEC,

the rate of lawsuits works out to about one per year, at the same time as the agency issued about

sixty regulations per year. The ratio of cases to rules is small, and the ratio of cases to comments is

a small fraction of that. Since 2010 the Federal Reserve has received about 7700 comments on 110

rules, although the median rule only received ten comments. Comparing such figures with the esti-

mated proportion of legal threats (between 2% and 6% of comments), it seems that most of what we

call legal threats are at most bluffs. Even when plaintiffs do bring judicial challenges, it turns out they

win only about a third, so even initiating a suit should hardly indicate to the agency that its posi-

tion is precarious. One potentially worrying possibility, for our story at least, is that few legal threats

turn into actual lawsuits because the financial regulators frequently capitulate to legal threats and so

do not result in judicial decisions. However, if agencies were quick to capitulate to legal threats, we

should expect more active threatening by opposing interests, especially given the fact that there are

generally commenters on both sides of a proposal. As a result, if threats were frequently leading to

capitulation, we should see a higher overall proportion of threats among all comments. The best ex-

planation for this fact pattern is that recourse to lawsuits is highly constrained and does not typically

offer sufficient marginal benefit among potential commenter strategies, especially as compared with

other tactics.

5.6 Are Commenters’ Choice of Tactics Driven By Resource Constraints?

Under the logic of revealed preferences, the choices of rational actors reflect their judgments about

the marginal benefit of typical actions. Nevertheless, without more information, it is impossible

to know whether the marginal benefit of choosing X is higher than choosing Y because X brings
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more benefit than Y or has higher costs. Alternatively, there might be constraints that prevent the

choice of Y, although we usually do not lose much in thinking of hard constraints as sufficiently

large costs. One approach to testing whether the decisions are benefit or cost driven is to examine

whether choice changes as a function of features that are likely correlated with the constraints. For

example, suppose that threatening litigation brings the most benefit, but also comes at significant

costs that the many small firms cannot afford to incur. In such a world, one might find the few, well-

resourced firms prefer to bully and the many, smaller firms prefer to beg, but that would reflect the

comparatively high costs of bullying for small firms rather than the comparatively low benefit of

litigation. Of course, our decision to collect data about variables that are correlated with constraints

must reflect some assumptions, which might themselves be difficult to evaluate. Nevertheless, most

reasonable theories would assume that the constraints that an actor faces in using a tactic are related

to resource-endowments, in particular that wealthy actors have lower effective costs. In this section,

we focus on evaluating how usage of bullying tactics relate to resources, in order to shed light on

whether are more likely related to the benefits or constraints with their usage.

Before proceeding too far down this line of inquiry, it is worth considering how the propensity

of firms to comment changes as one moves up the resource distribution. To do so, we collect data

about the resources of bank holding companies that submitted comments to the Federal Reserve

regarding Dodd-Frank rules and compare them to those that do not. Figure 5.4 compares the assets

under management of banks by commenter status. The bimodal distribution is likely explained by

the higher regulatory requirements of managing at least a billion dollars in assets relative to manag-

ing less than a billion dollars. The figure illustrates how the more assets a bank has, the more likely it

is to participate in notice-and-comment. However, resources do not appear to be a barrier for most

banks: for almost any part of the asset distribution one examines, there are examples of firms with

that level of assets that did participate in notice-and-comment rulemaking sometime in the last eight

years.
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Figure 5.4: Density plot of assets under management for Bank Holding Companies that submi ed comments on
Dodd Frank rulemaking compared with ones that did not.

Table 5.2 contains OLS regressions exploring the relationship btween threats on log assets and log

revenue. In none of the specifications does the size of the firm predict whether or not a commenter

made a particular kind of threat. Nevertheless, it is important to recognize that the amount of power

available to these regressions is limited by the rareness of threats in general. Even reading and coding

some three-hundred comments submitted by banks, we have just a few examples of each kind of

threat from which to assess the relationship with assets.

5.7 Discussion and Conclusion

The results and mechanism checks of the last three sections have developed a number of descriptive

facts with rich theoretical significance. Despite the agencies having varying degrees of political insu-

lation, and catering to differing kinds of interests, the use of tactics across financial agencies was re-
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Comment Type

L CA/CC/CI CA/CC CI CA CC

(1) (2) (3) (4) (5) (6)

Log Total Assets 0.001 −0.082 −0.146 −0.157 0.256 0.067
(0.005) (0.083) (0.106) (0.108) (0.261) (0.108)

Constant 0.021 −0.814∗ −1.052∗ −1.024∗ −5.888∗∗∗ −2.617∗∗∗
(0.031) (0.476) (0.589) (0.597) (1.768) (0.654)

Observations 310 310 310 310 310 310

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table 5.2: This table presents regressions exploring the rela onship between commenter size and the propensity to
involve Congress in one of several fashions, focusing on BHCs

markably similar. In each case, information-provision dominated all the threat mechanisms. In most

cases, the information that the comments provided was about the preferences of the commenter or

communicated facts within their knowledge. Consistent with theories of bounded rationality, most

of the “factual” comments seemed to engage in framing. At the CFPB, there was a greater tendency

to offer case studies, which are also unsurprising tools from the behavioral perspective. Surprisingly,

from the perspective of credible signalling models of lobbying, very few of the comments portrayed

themselves as offering quantitative data, scientific analysis, or other pieces of “hard data” that might

overcome the credibility problems caused by the outside interests obvious conflicts of interest.

In evaluating the rareness of threatening comments, we are confronted with a choice: either us-

ing these tactics does not bring sufficient benefit, or its usage is sufficiently constrained in ways we

cannot observe. In our view, both explanations are probable. The sticks that the principals can pro-

vide may be strong, but commenters do not vicariously obtain even a fraction of their power. In

the case of Congress, getting the attention of a single Congressperson is hard enough, but to get
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Congress to open its oversight toolbox requires concerted Congressional action. Even the Goldmans

of the world do not have the means to get all their regulatory matters at the top of the Congressional

agenda given the competition from other actors and groups, and so they must focus their own Con-

gressional lobbying efforts on only the most salient examples. In the case of litigation, a Court can

in theory force the agency back to square one in its rulemaking, but we know that most of the time

that plaintiffs do bring their cases to judgment, they wind up with nothing more than expensive le-

gal bills. Presumably, most of the cases that might exist, but do not reach the decision-stage, would

be even weaker and have less probability of delivering the regulatory benefit than the ones that are

brought. The financial agencies must understand that most of the legal threats confronting them are

not going to end up in Court, so face little reason to cave to them, especially since capitulating today

may lead to less valuable information tomorrow. On the constraint side, there must be numerous

potential downsides that prevent firms and interests from resorting to threatening tactics: for exam-

ple, damage to reputation or relationships, the possibility of retribution in unrelated areas, and also

the direct costs of hiring counsel or Congressional lobbyists.

One unfortunate corollary of the rareness of threatening comments, especially by individual

firms, is that it is difficult to achieve the large scale necessary to analyze the relationship between

the use of these tactics and economic resources. With just a few positive examples of any particular

kind of threat, detecting any relationship is difficult. Given the volume of commenting activity that

occurs in the federal government, our estimates imply that there are surely enough comments out

there to theoretically conduct such a study, the only problem is finding them. While computational

text analysis or machine learning might help with sorting through such materials, truly effective

usage of these methods requires substantial training data. If we had enough training data, we would

already have what we need to detect a substantial effect.

In interpreting these findings, it is also important to consider the effect of the sample design.

The typical comment is on one of a handful of rules that received a large number of comments. It
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is possible that hard ball tactics are more common on such rulemaking dockets because businesses

have greater stakes in these issues. We are doubtful of this supposition because, in our experience,

the usual reason that a docket has upwards of several hundred comments is because many ordinary

citizens or sole proprietor-ships have decided to become involved in rulemaking. Such commenters

usually submit relatively short comments that we might describe as preferential or factual, but any

threats they make would be particularly empty. Many rules appear to have large economic stakes

and receive surprisingly few comments. Since our goal is to understand what drives administrative

decision-making in most rulemakings, our approach to sample selection seems to be the right one.

Our findings also shed substantial light on the thematic questions about the nature of admin-

istrative process that began our inquiry. By exploring the tactics of commenters, we have learned

that at least in the financial regulatory space the advocacy environment looks very much like the au-

thors of the Administrative Procedures Act would have expected. Analysis of comment letters does

not suggest that sussing out missing private data is the only way (or even a particularly good way) to

achieve favorable regulatory outcomes. Such analysis does suggest, however, that the financial agen-

cies are at least trying to make regulation that responds to the conflicting mandates and preferences

in their environment. Fears that rulemaking has become overly judicialized, or that large-firms use

qualitatively different tools to achieve better outcomes, appear unfounded on the basis of the data

we collect.
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6
Conclusion

This dissertation began with the question of whether outside interests can persuade agencies during

rulemaking and, if so, how and why? To answer this question, it articulated a simple model of how

the agency would go about making a particular rule given the constellation of stakeholder interests

around it. It would do so, the model argued, by weighing the competing preferences according to its

preconceptions about which group’s preferences should matter more or less. Under the model, firms

can persuade because the regulator cares about the preferences of stakeholders, however selectively
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or unfairly. In some ways, this answer is unsettling. It does not tell us much about why the regulator

cares about this group or that group more or less. Is it professional affiliation, macro-political incen-

tives, or something else entirely? The only defense one can offer is that administrative policymaking

and delegation is, in truth, a multi-stage game repeated over time. The model fills out just one of

those stages, and many larger questions about the larger set of strategic interactions remain.

Nevertheless, the interest-balancing model offers a theoretically rich account of what rulemaking

should look like and why. It also seems more supported by empirical evidence than the alternatives.

If the strategic interaction in rulemaking were not at all about stakeholders preferences, then why

would outside interests be able to persuade? What most formal models of lobbying have assumed is

that interest groups can persuade either because they provide necessary ingredients for the agency’s

policy production process, or intimate threats of external sanction that generate compliance. Yet the

actual activity of firms during rulemaking, at least in the financial regulatory space, appears much

more proximately aimed at interest-balancing than providing production factors or threatening to

involve oversight authorities. This is not to say that threats and policy-information have no role,

since they surely are provided to some extent. But the degree to which they are provided is small,

even by the most sophisticated parties, and theory has to account for that fact. The typical com-

ment represents an interest taking a public position about what it wants regulation to look like, it

does not threaten and it does not provide hard facts that the regulator would not otherwise know.

The interest-balancing model of rulemaking makes such behavior coherent, and it represents a more

sensible starting point for thinking about how and why policy is made where it is during rulemak-

ing. Future work can and should embellish this model by describing the more limited role for other

mechanisms of persuasive influence.

While the interest-balancing model fits known patterns of participation and policy-change dur-

ing rulemaking, it suggests that the literature has ignored a significant interpretive problem. The

outcomes which the literature knows about are produced by a system that is under-determined with
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respect to its most descriptively and normatively significant quantity, allocational bias. Even if the

regulator wants to distribute policy in such a way that it favors the preferences of consumers, for

example, the regulator is likely to have at least a de minimis concern for producers. As a result, if

producers mobilize without a proportionate counter-mobilization by consumers, then they will

make all the gains between proposal and finalization. In other words, even if the regulator were

an ally to consumers, producers could dominate commenting and win all the policy gains during

notice-and-comment. Regulation would start out at a level greatly favoring consumers, but the bias

of notice-and-comment would tend to go in the opposite direction. Without empirical strategies

for evaluating who won at the start of proposal, one would have little way of knowing where the

regulator’s true sympathies are.

In light of these difficulties, there is a clear need for new empirical strategies to evaluate regulatory

outcomes. The event-study approach used in two chapters of this dissertation has some unique

benefits and difficulties, but one of the most important benefits is to be able to get a sense of which

firms benefited and lost from the proposed rule. Under the interest-balancing model, the proposed

rule should only reflect these prior biases. In the first event-study, it is shown that the same firms

that make gains between proposed rule and final rule are those that make gains at the proposed rule

stage. If the regulator’s allocative bias were actually against these firms, then we would expect them

to lose at the proposal stage even if their mobilization brought about some gains during notice-and-

comment. In other words, the event study cuts through the interpretive quandary the model raises

and suggests the intuitive interpretation of biased mobilization and policy change is actually the

right one, at least in this case. The first event study also provides powerful evidence that the stakes of

rulemaking are often very high, and should help convince doubters that this policy arena really is as

important as it seems.

The model also introduces new insights explaining why counter-mobilization is so hard for con-

sumers to sustain. Not only may consumers be a larger group, so face diminished individual incen-
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tive to participate, the two-sided strategic interaction creates new informational incentive problems.

In particular, the marginal benefit that can be obtained by correcting the regulator’s mistaken beliefs

is directly proportionate to the size of the inferential error the regulator would otherwise make. If

the preferences of consumers are easier for the regulator to predict than the preferences of suppli-

ers, as is often the case, then the incentive for consumers to provide information will be smaller. If

the only thing the regulator cares about is group preferences, then the groups whose preferences the

regulator is better at approximating will have less motivation to participate.

At the same time as the model and evidence around it provides a new starting point for think-

ing about the notice-and-comment process, there are also aspects of the process that the model does

not account for, yet appear significant according to the research contained in the dissertation. For

example, firm engagement during rule-development appears to have a significant effect on final pol-

icy, several times larger than that of commenting. The case study of the Durbin Amendment shows

firms that participate in rule development are able to influence the process of deciding how to de-

cide, which can have durable benefits that last beyond the proposal stage. Another salient aspect

of persuasive advocacy that any rational-choice model would struggle to explain is why comments

engage so frequently in advocacy aimed at “framing” existing facts and policy goals. Such behavior

appears more consistent with models of bounded rationality than rational-choice.

Future work on rulemaking would benefit from continued exploration of several important

questions. One is the factors affecting the decisions of firms and interest groups to submit com-

ments and participate in rule-development. Such research would greatly aid the formation of empir-

ical strategies using instrumental variables or propensity score matching, which could help improve

the quality of causal inference from measurements of regulatory outcomes. It would also help to

build more theoretically sophisticated models of the process. Another important area for further re-

search is the inferential processes of regulators, in particular how they go about understanding what

the interests and positions of various stakeholders actually are. Formal theoretically, a larger role for
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rule-development, effort-investments, and oversight authorities would help to create a fuller and

more complete picture of the rulemaking process. The chapter on meetings and comments also sug-

gests that hierarchy and sub-delegation within agencies likely plays an important role in determining

policy outcomes. More work on the dynamics of sub-delegation and its implications for rulemaking

is needed, and should be the subject of future scholarship.
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A
Appendix

A.1 Supplementary Material for Chapter 2

A.1.1 Definition of the Rulemaking Game

• Players - A policymakerG and nmembers of the public.

• Typ - Each member of the public i has a type pi with pi ∼ U(mi − ri,mi + ri). Further,

pi ⊥⊥ pj whenever i ̸= j.
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Figure A.1: Distribu on of comments on proposed rule dockets (source: regula ons.gov)

• Actions

– In period t = 1, policymakerG chooses proposed policy xp ∈ R.

– In period t = 2, each member of the public i chooses actions ai ∈ {0, 1}.

– In period t = 3, policymakerG chooses final policy xp ∈ R.

• Terminal Histori - The possible sequences of play are (xp, {a}ni=1, xf) ∈ R× {0, 1}n × R

• Information - If ai = 1 then pi is inG’s information set at time t = 2, otherwise it is not.

• Beliefs - If ai = 0 then zi = E(pi | ai = 0). We call zi the imputed type of i.

• Behavioral Strategi

– A strategy for regulatorG is an intiial policy proposal xp and a function σG from

{(pi, ai)}ni=1 → xf .

– A strategy for the member of the public is a function a : [mi − ri,mi + ri] → {0, 1}.
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• Payoffs -

– PlayerG receives payoff uG(xf) = −α0x2f −
∑n

i=1 αi(xf − pi)2 − k(xf − xp)2

– Players i receive payoffs ui(xf) = −(xf − pi)2 − cai.

A.1.2 Perfect Bayesian Equilibrium

Proposition 5. A PBE of the rulemaking game exists and consists of a policy x∗p ∈ R, a set of com-

menting decision rul a∗i : [mi − ri,mi + ri] → {0, 1}, a set of imputed typ z∗i ∈ [mi − ri,mi + ri]

and a best response function x∗f : R ×
∏n

i=1[mi − ri,mi + ri] × {0, 1}n satisfying the following four

conditions.

1. x∗p =
∑n

i=1 αimi +
1
2k
∑n

i=1 α
2
i

{
∂
∂xp

Cov(pi,E(pi | a))
}

2. a∗i (pi) =


1
[

k
k+1xp +

1
k+1

(∑n
j ̸=i αjmj + αizi

)
− pi

]
2 −
[

k
k+1xp +

1
k+1

(∑n
j̸=i αjmj + αipi

)
− pi

]
2 > c

0 otherwise

3. z∗i = E [pi | ai = 0]

4. x∗f (xp, pi, ai) = k
k+1x∗p +

1
k+1
[∑n

i=1 αi (aipi + (1 − ai)zi)
]

Proof. We first establish the necessary conditions. The argument for existence follows directly from

Brouwer’s theorem. Condition (4) follows from differentiation of the regulator’s UMP and Condi-

tion (3) follows from the definition of the PBE.

We may proceed to use backward induction to identify the optimal behavioral strategy of individ-

ual i. Trivially,

a∗i (pi) = 1 ⇐⇒ E(ui(xf) | ai = 1, pi) ≥ E(ui(xf) | ai = 0, pi) (A.1)
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Condition (2) follows if the RHS can be expanded into the desired form. By assumption ui(xf) =

−(xf − pi)2 − cai. Additionally, we have that E(y2) = Var(y) + E(y)2 for any random variable y.

Therefore the RHS of (A.1) may be rewritten as

Var
(
xf | ai = 0, pi

)
+ E

(
xf − pi | ai = 0, pi

) 2 ≥ Var
(
xf | ai = 1, pi

)
+ E

(
xf − pi | ai = 1, pi

) 2 + c

(A.2)

We may use the restriction to write

xf =
k

k+ 1
xp +

1
k+ 1

 n∑
j̸=i

αj
(
ajpj + (1 − aj)zj

)
+ αi (aipi + (1 − ai)zi)

 (A.3)

Consider that most parts of the RHS are not random variables from i’s perspective after condition-

ing on ai. In particular, aj and pj are the only uncertain quantiies for iwhen it acts. Since variance

does not depend on constants, we may write the following:

Var(xf | ai = 1, pi) =
1

k+ 1

n∑
j̸=i

αj
(
ajpj + (1 − aj)zj

)
Var(xf | ai = 0, pi) =

1
k+ 1

n∑
j̸=i

αj
(
ajpj + (1 − aj)zj

)

The two expressions are identical. In light of this fact, we may revise (A.2)

E
(
xf − pi | ai = 0, pi

) 2 ≥ E
(
xf − pi | ai = 1, pi

) 2 + c[
E
(
xf | ai = 0, pi

)
− pi

] 2 −
[
E
(
xf | ai = 1, pi

)
− pi

] 2 ≥ c

This is close to Condition (2), however we are able to make a further simplification of E(xf | ai, pi)
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using the law of iterated expectations.

E(xf | ai, pi) =
k

k+ 1
xp +

1
k+ 1

 n∑
j̸=i

αjE
(
ajpj + (1 − aj)zj | pi, ai

)
+ αi (aipi + (1 − ai)zi)


=

k
k+ 1

xp +
1

k+ 1

 n∑
j̸=i

αjE
(
ajpj + (1 − aj)zj

)
+ αi (aipi + (1 − ai)zi)


=

k
k+ 1

xp +
1

k+ 1

 n∑
j̸=i

αjE
(
E(pj | aj)

)
+ αi (aipi + (1 − ai)zi)


=

k
k+ 1

xp +
1

k+ 1

 n∑
j̸=i

αjmj + αi (aipi + (1 − ai)zi)


From the last line it follows that ai(pi) = 1 if and only if

 k
k+ 1

xp +
1

k+ 1

 n∑
j̸=i

αjmj + αizi

− pi

 2−

 k
k+ 1

xp +
1

k+ 1

 n∑
j̸=i

αjmj + αipi

− pi

 2 ≥ c

which is the same as Condition (2).

Now we derive the necessity of Condition (1). To ease notation, let x = xp and y = xf . Then the

regulator’s objective is

uG = −α0y2 −
n∑

i=1
αi(y− p)2 − k(y− x)2

We wish to calculate E(uG | x), so that we may find a condition under which x is optimal. Given

concavity of the objective in x the first order condition is necessary and sufficient. For the purposes

of the remainder of this proof, we will suppress our conditioning on x from the notation, but the

reader is advised that this is throughout something that the regulator would condition on. Using

familiar identies from introductory statistics, in particular Var(y) = E(y2)− E(y2) andCov(y, p) =
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E(yp)− E(y)E(p), as well as properties of independence, we eventually obtain.

E(uG | x) = −(k+ 1)E(y2)−
n∑

i=1
αiE(p2i ) +

( n∑
i=1

2αiE(ypi)
)

+ 2kxE(y)− kx2 (A.4)

Now it will be helpful to use the following notation hi = E(pi | ai) = aipi + (1 − ai)zi. Recall

that hi is a function of ai but also a random variable with respect to pi. In paticular, by the law of

iterated expectationsE(hi) = mi. Further progress will require us to expand y in some fashion.

Recall that under Condition (4),

y = k
k+ 1

x+ 1
k+ 1

[ n∑
i=1

αihi

]

The summation becomes awkward to write. Let Sαh =
∑n

i=1 αihi . Returning to (A.4) we use our

new notation to expand.

− 1
k+ 1

E(k2x2+2kxSαh+Sαh )−
n∑

i=1
αiE(p2i )+

(
1

k+ 1

n∑
i=1

2αiE(kxpi + piSαh )
)
+

2kx
k+ 1

E(kx+Sαh )−kx2

Cancelling and grouping like terms eventually yields

− 1
k+ 1

(E(Sαh · Sαh ))−
n∑

i=1
αiE(p2i ) +

(
1

k+ 1

n∑
i=1

2αiE(piSαh )
)
+

2kx
k+ 1

E(Sαh )−
k

k+ 1
x2 (A.5)

Taking advantage of linearity of variance and expectations, as well as the independence of pi, it is

possible to show that

E(Sαh · Sαh ) =
n∑

i=1
α2

i {E(h2
i )−m2

i }+

[ n∑
i=1

αimi

]2

and further that

E(piSαh ) = αiE(hipi)
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Using these identities one can show that (A.5) is equivalent to

κ0 +
1

k+ 1

( n∑
i=1

α2
i (E(hipi) + E(hipi − h2

i ))

)
+

2kx
k+ 1

E(Sαh )−
k

k+ 1
x2 (A.6)

where κ is a residual constant term that does not depend on x.* A neat observation is that the condi-

tional expectation may be defined as the function hwhich uncorrelates p− h(a) from all measurable

functions g(a) of a. In other words

E(g(a)(p− h(a)) = 0

for all measurable functions g of a. In particular if g = hwe get the following identity

E [h(a)(p− h(a))] = 0

Which implies

κ0 +
1

k+ 1

( n∑
i=1

α2
i (E(hipi))

)
+

2kx
k+ 1

E(Sαh )−
k

k+ 1
x2

Note that E(hipi) = Cov(h, pi) + E(h)E(pi) = Cov(h, pi) + m2
i so the expected utility for the

regulator in proposal can be written as

E(uG | x) = κ1 +
1

k+ 1

n∑
i=1

α2
iCov(h, pi) +

2kx
k+ 1

E(Sαh )−
k

k+ 1
x2

where κ1 = κ0 + 1
k+1
∑n

i=1 α
2
im2

i and again does not depend on x. Thankfully, this is now clean

*At this point κ = 1
k+1

((∑n
i=1 α

2
im2

i
)
+
[∑n

i=1 αimi
]2) −

∑n
i=1 αiE(p2i )
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enough to differentiate. The first order condition is that

0 =
1

k+ 1

n∑
i=1

α2
i

{
∂

∂xp
Cov(pi,E(pi | a))

}
+

2k
k+ 1

n∑
i=1

αimi −
2k

k+ 1
x

Which implies that the optimal choice is

xp =
n∑

i=1
αimi +

1
2k

n∑
i=1

α2
i

{
∂

∂xp
Cov(pi,E(pi | a))

}

As for existence, the only question is whether Conditions (2) and (3) can be simultaneously sat-

isfied. Let us viewE(pi | ai = 0) = hi as a function of z. The fundamental theorem of calculus

implies it is continously differentiable. Further,hi(z) : [m − r,m + r] → [m − r,m + r] since

the conditional expectation of pi is bounded by the range of pi. Therefore the Brouwer fixed point

theorem may be applied to establish that there is a value such that z = h(z).

Proposition 6. Let θ = αi
k+1 and γ = k

k+1xp +
1

k+1

(∑n
j≠i αjmj

)
. Then the best commenting

response function a and response function z given by the following formulae, depending on which

case appli .

1. Unconstrained. If γ
1−θ

−
√ c

θ(2−θ)
> m − r and γ

1−θ
+

√ c
θ(2−θ)

< m + r then

z =
γ

1 − θ

a(p) =


1 p ̸∈

[
γ

1−θ
−

√ c
θ(2−θ)

, γ
1−θ

+
√ c

θ(2−θ)

]
0 o/w

2. Constrained Cases. If m + r is the active constraint, then either

z =(m + r)
( 3 − 2θ

4 − 3θ

)
+

γ

4 − 3θ
+

1

2

√(
(m + r)(2 − θ) + 2γ

4 − 3θ

)2
−

θ2(m + r)2 + 4γθ(m + r) + 4c
θ(4 − 3θ)

a(p) =


1 p < (m + r)

(
3−2θ
4−3θ

)
+ γ

4−3θ + 1
2

√(
(m+r)(2−θ)+2γ

4−3θ

)2
− θ2(m+r)2+4γθ(m+r)+4c

θ(4−3θ)

0 o/w
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or

z =(m + r)
( 3 − 2θ

4 − 3θ

)
+

γ

4 − 3θ
−

1

2

√(
(m + r)(2 − θ) + 2γ

4 − 3θ

)2
−

θ2(m + r)2 + 4γθ(m + r) + 4c
θ(4 − 3θ)

a(p) =


1 p < (m + r)

(
3−2θ
4−3θ

)
+ γ

4−3θ − 1
2

√(
(m+r)(2−θ)+2γ

4−3θ

)2
− θ2(m+r)2+4γθ(m+r)+4c

θ(4−3θ)

0 o/w

while if m − r is the active constraint then

z =(m − r)
( 3 − 2θ

4 − 3θ

)
+

γ

4 − 3θ
+

1

2

√(
(m − r)(2 − θ) + 2γ

4 − 3θ

)2
−

θ2(m − r)2 + 4γθ(m − r) + 4c
θ(4 − 3θ)

a(p) =


1 p < (m + r)

(
3−2θ
4−3θ

)
+ γ

4−3θ + 1
2

√(
(m−r)(2−θ)+2γ

4−3θ

)2
− θ2(m−r)2+4γθ(m−r)+4c

θ(4−3θ)

0 o/w

or

z =(m − r)
( 3 − 2θ

4 − 3θ

)
+

γ

4 − 3θ
−

1

2

√(
(m − r)(2 − θ) + 2γ

4 − 3θ

)2
−

θ2(m − r)2 + 4γθ(m − r) + 4c
θ(4 − 3θ)

a(p) =


1 p < (m − r)

(
3−2θ
4−3θ

)
+ γ

4−3θ − 1
2

√(
(m−r)(2−θ)+2γ

4−3θ

)2
− θ2(m−r)2+4γθ(m−r)+4c

θ(4−3θ)

0 o/w

Remark 7. If none of the sufficient conditions hold, then the case is doubly constrianed and then

any value of z and behavioral strategy is admissable, for example (1).

Proof. In order to simplify notation as much as possible, we shall tackle the slightly more general

problem of producing closed form solutions for the following system of equations.

a(p) =


1 (γ + θp− p)2 − (γ + θz− p)2 > c

0 else

z =E(p | a)

Conditions (2) and (3) in the PBE correspond to the special case where θ = αi
k+1 and γ = k

k+1xp +
1

k+1

(∑n
j̸=i αjmj

)
.
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Let x = γ + θp and y = γ + θz. First let us identify the types ξ, ξ that would be indifferent

between commneting and abstaining for arbitrary z, regardless of participation. In particular we are

looking for the p that solves

(x− p)2 − (y− p)2 = c

or equivalently

(x− y)(x+ y)− 2p(x− y) = c

Note x− y = θ(p− z) and x+ y = 2γ + θ(p+ z). Therefore we wish to solve

2γθ(p− z) + θ2(p2 − z2)− 2pθ(p− z) = c

p2 [θ2 − 2θ] + p [2γθ + 2θz] + [−2γθz− θ2z2 − c] =0

p2
2
+

(
γ + z
θ − 2

)
p− θ2z2 + 2γθz+ c

2θ2 − 4θ
=0 (A.7)

Thus by the quadratic formula the two critical points are

ξ =

(
γ + z
2 − θ

)
±

√(
γ + z
2 − θ

)2
− 4(

1
2
)

(
−θ

2z2 + 2γθz+ c
2θ(θ − 2)

)
(A.8)

ξ =

(
γ + z
2 − θ

)
±

√(
γ + z
2 − θ

)2
−
(
θ2z2 + 2γθz+ c

θ(2 − θ)

)
(A.9)

Note that (x − p)2 − (y − p)2 < c if p ∈ [ξ, ξ] and is greater otherwise because the parabola in

A.7 is upward facing.

The closed form solution for z depends on how [mi − ri,mi + ri] intersects with [ξ, ξ], since that
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determines the bounds of integration. If their intersection is empty then the value of z that results

is not well-defined. One could choose 0, however there are technical issues that would make it de-

sirable to select z in these cases so as to ensure continuous differentiability of E(pi | ai = 0)with

respect to z, and so we shall momentarily leave this issues aside. There are three remaining possibili-

ties:

E
(
p | p ∈ [ξ, ξ]

)
=
ξ + ξ

2
(unconstrained)

E
(
p | p ∈ [ξ, ξ]

)
=
m− r+ ξ

2
(active left constraint)

E
(
p | p ∈ [ξ, ξ]

)
=
ξ +m+ r

2
(active right constraint)

The closed form that follows the unconstrained case is straightforward. If

z =
(
γ + z
2 − θ

)

then it follows that

z = γ

1 − θ

This allows us to simplify our expression for ξ and thereby obtain a closed form for z and a.

ξ =
γ

1 − θ
±
√ c
θ(2 − θ)

Now let us consider the other cases. These two are symmetric. Let κ be whichever ofm− r,m+ r

is active and ξ be whichever of ξ, ξ is unconstrained. Then z = κ+ξ
2 . Moreover from A.8 we have

∣∣∣∣ξ − (γ + z
2 − θ

)∣∣∣∣ =
√(

γ + z
2 − θ

)2
−
(
θ2z2 + 2γθz+ c

θ(2 − θ)

)
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Then we may square this quantity

ξ2 − 2ξ
(
γ + z
2 − θ

)
+

(
γ + z
2 − θ

)2
=

(
γ + z
2 − θ

)2
−
(
θ2z2 + 2γθz+ c

θ(2 − θ)

)
ξ2 − 2ξ

(
γ + z
2 − θ

)
=−

(
θ2z2 + 2γθz+ c

θ(2 − θ)

)

And so we can clearly substitute for z and get a quadratic function of ξ . Eventually we obtain

ξ =

(
κ(2 − θ) + 2γ

4 − 3θ

)
±

√(
κ(2 − θ) + 2γ

4 − 3θ

)2
− θ2κ2 + 4γθκ+ 4c

θ(4 − 3θ)

Therefore

z = κ

(
3 − 2θ
4 − 3θ

)
+

γ

4 − 3θ
± 1

2

√(
κ(2 − θ) + 2γ

4 − 3θ

)2
− θ2κ2 + 4γθκ+ 4c

θ(4 − 3θ)

Unfortunately it does not appear that either possible solution can be prima facie disqualified with-

out making assumptions on γ, which would constrain the model, however for particular values

determining whether which (if either) of the two equations can be satisfied is trivial.

A.2 Supplementary Material for Chapter 3

A.2.1 Comment on the Non-monotonicity of the Optimal Event Study Win-

dow, with Remarks for Multi-Product Firms and Volatility Cluster-

ing

An investor observes the unfolding of asset value on a spaceΩ (with elements or experimental real-

izations ω), which is structured by a set of σ-algebrasℑ, and a probability measure ℘. In addition,

ℑ can be ordered and expressed as a filtration (ℑt)0≤t≤∞, which is a family of σ-algebras that is

increasing in its index, henceℑs ⊂ ℑt if s ≤ t. The filtration sequentially collects and orders all real-
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izations ω = ωt on a time dimension from 0 to t. The collection (Ω,ℑ,ℑt, ℘) constitutes a filtered

probability space. This filtered probability space supports a standard one-dimensional Brownian

motion Z(t), and we assume that a set of “usual hypotheses” hold. These hypotheses are standard

in the analysis of stochastic differential equations see Protter (2005: Chapter I, esp. pp. 34-36) for a

clear explanation).

Lévy Asset Price Process

The investor observes a stochastic process {Xt}t≥0 with a deterministic trend (with slopem ∈ ℜ)

and with three random components, a continuous diffusion (a Brownian motion B(t)) and the

combination of two jump processes, one (J+) positively valued and the other (J−) negatively val-

ued. For each jump process, we represent the jumps with a compound Poisson process, such that

arrival time of events is exponentially distributed, with parameters λ+ and λ−, respectively. This

implies that the number of events that have occurred by time t, J+(t) and J−(t), are each Poisson

distributed with rate parameter λ+t and λ−t. Conditional on an event occurring, we suppose that

the size of the jump is a draw from a concomitant distributionG+(Z) for the positive shocks and

G−(Z) for the negative ones. For the positive shocks, let the expected size of this jump be given

by ϕ+ =
∫
ℜ+

ZdG+(Z), and for negative jumps the (possibly asymmetric) reflection obtains,

ϕ− =
∫
ℜ−

ZdG−(Z) IfG+(Z) andG−(Z) are degenerate, placing all probability on one value

of Z, then the shocks arrive according to a standard Poisson process.† Then the density of the jump

†Suppose thatG+(Z) andG−(Z) have support for Z ̸= 0. Further, sup-
pose that a finite first moment exists. Our proofs require no other assumptions
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distribution is given by h(z), where‡

h(z) = λ+

λ+ + λ−
g+(z)1{z>0} +

λ−

λ+ + λ−
g−(z)1{z<0} (A.10)

We then compose the stochastic fundamental process as

Xt = mt+ σBt +

J(t)∑
k=1

Zk (A.11)

The process is thus a Lévy process, with the variableXt − Xs independent of the σ-fieldℑs for

0 ≤ s ≤ t and with a distribution that depends upon (t− s) alone.

Lévy Market

We follow other scholars (Mordecki 2002; Boyarchenko 2004; Abbring Econometrica 2012; Bo-

yarchenko and Levenduskii 2014) in modeling a simple Lévy market, so called because its stochas-

tic asset is driven by a Lévy process (A.11). The financial market has two assets, one a deterministic

savings accountD = {D}t≥0 and the other a stock S = {S}t≥0. Valuations are given by

Dt = ert r ≥ 0 (A.12)

St = S0eXt S0 > 0 (A.13)

We consider a derivative asset introduced to this market with a perpetual American option. The

‡For similar but distinct set-ups, see Mordecki (2002), Section 4.1, and, later, Boyorchenko
and Levendorskii (2014), equation (2.2). To avoid abuse of notation, all parameters and vari-
ables in this section refer only to the quantities examined in these proofs and not that of the text.
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holder of this option purchases the right to receive from the seller, at time τ , an amountG(Sτ ). The

investor can call the option with reward function given by Rc(S) = (S−K)+ and can put the option

with reward Rp(S) = (K− S)+ respectively, whereK > 0 is a fixed and invariant cost, symmetric to

both put and call options.

Consider then T the class of all stopping times relative toℑ, and let τ be a stopping time if τ :

Ω → [0,+∞] and {τ ≤ t} ∈ ℑt ∀t ≥ 0. Let the reward function R be a Borel function

incorporating the Lévy processX(t), and let the discount rate be r ≥ 0. Then the investor faces an

optimal stopping problem, which consists in finding a real function V and a stopping time τ∗ such

that

V(S0) = sup
τ∈T

E(e−rτR(Sτ )) = E(e−rτ∗R(Sτ∗)) (A.14)

This model has been solved elsewhere (Mordecki 2002), and for generalized Lévy process, the

solution for the case with r > 0 and existing stopping times τ∗ < 0 is as follows. Define θ(r) as an

exponential random variable independent ofXt (with θ(0) = ∞) and

M = sup
0≤t≤θ(r)

Xt and I = inf
0≤t≤θ(r)

Xt (A.15)

Then the optimal policy for a call option is

Vc(S0) =
E [S0eM − KE(eM)]

E(eM) (A.16)

τ∗c = inf{t ≥ 0 : St ≥ S∗c }

S∗c = KE(eM)

and that for the put option is
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Vp(S0) =
E [KE(eI)− S0eI]

E(eI) (A.17)

τ∗p = inf{t ≥ 0 : St ≤ S∗p}

S∗p = KE(eI)

Note that by the policies (A.17) and (A.18), the option value V is increasing in the divergence

of realized from expected supremum (eM − E(eM)) and decreasing in the value of realized from

expected infimum (eI − E(eI)). This is important in the adjustment of the market value to a shock

from rules.

Introduction and Valuation of an Exogenous Rule

We assume that a rule is released that may affect the fundamental state variable and hence the stochas-

tic asset but not the savings account. Neither the value nor the time of realization is “anticipable” in

the stochastic sense. Let the event be denoted byAt, which is the agency rule, which occurs at tA.

The rule may have positive or negative effects, and these value implications are given α, which is

unknown to the investor by a normal distribution with mean a and variance υa.

Continuous Time Evidence of Rule Value The investor collects continuous-time evidence about

a rule’s value according to Brownian motion with drift, where the drift is determined by the (unob-

served) value (α) of the rule for the asset under consideration. Formally, the Agent observes readings

about the the realized value of the rule Y, which is separable and independent fromXt, and which

evolves according to the following stochastic differential equation.

dy (t) = α (y (t)) dT (t) + ξ (y (t)) dw (T (t)) ; t > 0 (A.18)
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where Ty (= 0 when t = tA) is the learning time for the rule, w is a standard normal distribution

with mean zero and variance ty. The parameter ξ encodes the amount of information Equation A.18

contains for the investor: if ξ = 0 then the investor can immediately infer the value of the rule by

examining the slope of Equation A.18 and as ξ → ∞ the SDE contains no information about a

rule’s implications for the asset.

Estimating Rule Value From Readings

Given that the Investor only observes Y(ty)we first prove that the learning problem is identified:

the Agent is able to disentangle the contribution of the value of the rule to Y(ty).

Identification of Learning Problem and Sufficient Statistics. We assume fixed coefficients and

adopt the technology of Herman Chernoff (1968), who presents closed-form Bayes posteriors of

a Brownian motion with drift.§ Without loss of generality, then, for any Y(t), the history of Y(t),

H(t) can be expressed by its sufficient statistics, namely the dual (ty,Y(ty)∗). The posterior mean of

the rule’s value is then

Ey,ty(α) = âty =
a/va + y/ξ2
1/va + ty/ξ2

(A.19)

while the posterior variance is

V(ty) =
1

1/va + ty/ξ2
(A.20)

Filtered Evidence and Value Functions

The Investor seeks to define an optimal continuation rule for the filtered rule-value evidence pro-

cess α̂(ty) found by combining Equations (A.19) and (A.20). The Investor faces a convex function

α̂(ty) × ty 7→ Ψ(α̂(ty), ty), that is twice differentiable with respect to both α̂(ty) and ty. This

function is a map from the current state of the filtered rule-value process and time to the value expe-

§By scale invariance of the Brownian diffusion (Karatzas and Shreve 1991: 66-71), the usual op-
erators and Lemmata of Ito calculus can be applied straightforwardly to these posterior quantities.
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rienced by the investor. For a strictly positive quitting cost χ and for any rule, the Investor wishes to

do the following

sup Ee−rty
[
χ− E

∫ ∞

0
e−r(q−ty)α∗(q, ω)dq

]
(A.21)

where q is a variable of integration. For the following analysis we will replace ywith α̂, without

loss of generality due to the scale-invariance property of Y(ty).

Using the scale-invariance of diffusions (Karatzas and Shreve 1991: 66-71), the Investor’s optimal

policy will be to observe the first passage of the evidence process α̂(t) through a border that encodes

the tradeoff between continuation of readings and the value of incorporating stopping the readings

for incorporation into a call or put. Then the investor can consult and compute a Hamilton-Jacobi-

Bellman equation for the rule:

δΨ(y) = max α̂
(
y
(
ty
)) ∂Ψ(y)

∂y + α̂
(
y
(
ty
)) ∂Ψ(y)

∂ty
+ Vα(ty)2

(
y
(
ty
)) ∂2Ψ(y)

∂y2 + o(t) (A.22)

where o(t) denotes “vanishing” terms of order greater than t, that is, terms that converge to zero

faster than ty does. After applying Ito’s Lemma, independence, and the pure martingale property,

dividing through by the differential dty and taking limits as the differential vanishes, the infinitesimal

generatorL for the rule-value evidence process α̂(ty) can then be expressed as:

(LyΨ) (y) = Ψα̂

(
y, ty
)
+Ψt

(
y, ty
)
+

1
2
VΠ
α̂ (t)2 Ψα̂α̂

(
y, ty
)

EvaluatingLyΨ(y) according to the Shiryaev conditions (smooth pasting and value matching;

Shiryaev 1978) results in elimination of theΨty term and a uniquely optimal first-passage time pol-

icy. We have proved:
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Lemma 1: Optimal Stopping Barrier for Each Incumbent Product

The Agent incorporat the information in a call or put when and only when, and if and only if,

α̂(ty) pass for the first time through the optimal stopping barrier,

γ∗(ty) = rχ+
1

2ξ2
Ψα̂,α̂(α̂(ty), ty)Vα

(
ty
)2

(A.23)

where Ψα̂α̂(α̂(ty), ty) the second partial derivative of the value function Ψ with respect to the

filtered state variable α̂, given a realization of α̂ at time ty.

Incorporating Rule-Value Evidence into the Lévy Market

At the optimal incorporation time t∗y , the Investor assigns α̂(t∗y ) to the value of the Lévy fundamen-

tal, such that S(t = tA + t∗y ) = eXt+α̂t , and the solutions (A.17) and (A.18) are adjusted as follows.

Vc(S0) =
E [S0eα+M − KE(eM)]

E(eM) (A.24)

τ∗c = inf{t ≥ 0 : eXt+α̂t ≥ S∗c }

S∗c = KE(eM)

and that for the put option is

183



Vp(S0) =
E [KE(eI)− S0eα+I]

E(eI) (A.25)

τ∗p = inf{t ≥ 0 : eXt+α̂t ≤ S∗p}

S∗p = KE(eI)

It is immediate from (A.25) and (A.26) that once the rule has been valued, the option put and call

values change by eα̂t , an that the option exercise times may also change.

Comment: Non-monotonicity of the Incorporation Time.

Define byΨ(ty) the distribution governing the incorporation time, namely t∗y = inf{t ≥ 0 :

α̂t ≥ γ∗(ty)}, and likewise define its density asΨ(ty). The hazard rate of incorporation can then

be defined as h(ty) = ψ(ty)
1−Ψ(ty) . The fact that h(0) = 0 follows from the specification of (A.23), and

because Pr [α < χ] > 0 (the investor may never incorporate the rule into an option call or put),

limty→∞Ψ < 1, and limty→∞ h = 0.

Proposition 2 is sufficient to establish a lower (positive) bound on the incorporation time for an

Investor to react to the rule, hence the optimal window for event study must include positive ty. To

complete the demonstration of a non-monotonic event window, consider the signal to noise ratio ξ,

defined as

ξ(t) = α

Var[S(t)] ∀t ≥ tA (A.26)

As χ grows large, α and the Investor’s actions upon it become undetectable. But by (A.11),

Var[S(t)] = e(σ2+λ++λ−)t (A.27)

And because σ2, λ+ and λ− are strictly positive, limt→∞ ξ → 0 and approaches its asymptote
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exponentially.

Finally, for a multiproduct firm with positive complementarities (positive definite covariance

matrix), the event window should be smaller still.

Let the multiproduct firm consist ofN products (divisions), such that its asset price is given by

Sm(t) = eX1(t)+X2(t)+···+Xj(t)+···+XN(t) (A.28)

Because cov
(
Xj,Xj′

)
̸= 0 for some j and j′, the variances do not sum linearly. Since the covari-

ance matrix is positive definite, however, Var (Sm(t)) is a convex combination of the finite series

Var
(
eX1(t)

)
,Var

(
eX1(t)

)
, . . .Var

(
eXNj (t)

)
, and

VarSm(t) > VarS(t) =⇒ χm(t) > χ(t) (A.29)

Finally, note that the usual hypothesis of volatility clustering in asset prices can be handled rather

straightforwardly, as the hypothesis is customarily stated in terms of positive covariance of distur-

bances (i.e., Cov[Var(St−ϵ),Var(St)] > 0). If the rule arriving at tA induces higher variance in St (as

influential rules usually do), then by volatility clustering, E [Var(StA−ϵ)] < E [Var(StA+ϵ)], and the

relations in the comment are monotonically preserved, as the rule induces higher asset price variance

which is associated with higher subsequent price variance. Particularly for events, volatility-clustered

asset prices necessitate shorter event study windows than do non-volatility-clustered price series.
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A.2.2 Robustness checks for regressions

Final Rules returns regressions with bootstrapped standard errors, clus-

tered by firm

(1) (2) (3) (4) (5) (6)
reg1 reg2 reg3 reg4 reg5 reg6

VARIABLES earliest_rsp_tp60 earliest_rsp_tp60 earliest_rsp_tp60 earliest_rsp_tp60 earliest_rsp_tp60 earliest_rsp_tp60
[seed = 10] [seed = 20] [seed = 25] [seed = 50] [seed = 100]

participated 0.0680 0.0680 0.0680 0.0680 0.0680 0.0680
(0.0218) (0.0269) (0.0254) (0.0234) (0.0258) (0.0276)

Constant 0.5234 0.5234 0.5234 0.5234 0.5234 0.5234
(0.0117) (0.0115) (0.0103) (0.0098) (0.0094) (0.0114)

Observations 20,503 20,503 20,503 20,503 20,503 20,503
R-squared 0.0663 0.0663 0.0663 0.0663 0.0663 0.0663
Number of firmnum 681 681 681 681 681 681

Standard errors in parentheses
Standard errors clustered on firm; regressions also include rule-specific fixed effects.
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A.2.3 Details on Sources and Data for the Volcker Rule Case Study

For coding the observed changes from proposed-to-final rule, and for identifying important issues at

the proposed rule stage, we used the following documents:

• Arnold & Porter, “Advisory: Volcker Rule – Final Implementing Rules,” February 2014,

https://www.apks.com/en/perspectives/publications/2014/02/volcker-rule--final-implementing-rules;

• Davis Polk’s collection of resources at http://volckerrule.com, including redline of changes

from proposed to final rule, as well as flowcharts;

• Debevoise & Plimpton, “Client Update – The Volcker Rule: An Overview,” December 13,

2013, https://www.debevoise.com/insights/publications/2013/12/the-volcker-rule-an-overview

;

• KPMG, “The Volcker Rule: A Deeper Look into the Prohibition on Sponsoring or Invest-

ing in Covered Funds,” https://assets.kpmg.com/content/dam/kpmg/pdf/2016/05/

volcker-covered-funds-pov.pdf;

• Mayer Brown, “Final Regulation implementing the Volcker Rule,” December 13, 2013, https:

//m.mayerbrown.com/files/Publication/f95121f8-0c01-40f8-b14b-46379c2b118d/

Presentation/PublicationAttachment/ddaf0395-d75d-4456-b143-6a026db6be71/

Final-Regulation-Implementing-the-Volcker-Rule.pdf ;

• Morgan Lewis, “A Review of, and Insights into, the Volcker Rule Regulations, January

2014,” http://documents.jdsupra.com/75903cde-9eb3-4a6a-ae61-4f94ac65aa47.pdf

;

• Oliver Wyman, “The Volcker Rule: Reality,” December 2013, http://www.oliverwyman.

com/our-expertise/insights/2013/dec/the-volcker-rule--reality.html ;
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• Simpson Thatcher, “Regulations Proposed to Implement the Volcker Rule,” October 13,

2011, http://www.stblaw.com/docs/default-source/cold-fusion-existing-content/

publications/pub1275.pdf (this file was used to examine prominent issues with the pro-

posed rule);

• Skadden, “Insights: Volcker Rule,” January 16, 2014, https://www.skadden.com/insights/

publications/2014/01/proprietary-trading-restrictions-under-the-final-v ;

• Sullivan & Cromwell LLP, “Volcker Rule: U.S. Agencies Approval Final Volcker Rule, De-

tailing Prohibitions and Compliance Regimes Applicable to Banking Entities Worldwide,”

January 27, 2014, https://www.sullcrom.com/Volcker-Rule-01-27-2014/ ;

• WilmerHale, “Navigating the Final Volcker Rule,” June 2014, http://www.wilmerhale.

com/uploadedFiles/Shared_Content/PDFs/Services/Navigating-Final-Volcker-Rule-Eff-19Feb2014.

pdf.
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A.2.4 Event Times and Outcomes

This appendix contains listings of the times attributed to each rule announcement and the average

quantile return after an hour using the S&P500 as a market control. In all cases, we have 681 firms

that were potential participants.

Final Rules

Title Commenters Time Q̄60(1) Q̄60(0)

Regulation II - Debit Card Inter-

change Fees and Routing [R-1404]

47 2012-07-27 12:00:00 0.660 0.512

Prohibitions and Restrictions on Pro-

prietary Trading and Certain Interests

In, and Relationships with, Hedge

Funds and Private Equity Funds

[R-1432]

30 2013-12-10 13:30:00 0.547 0.450

Regulation YY - Enhanced Prudential

Standards and Early Remediation

Requirement for Covered Companies

[R-1438]

22 2012-10-09 14:30:00 0.327 0.424

Resolution Plans And Credit Expo-

sure Reports Required [R-1414]

15 2011-10-17 11:00:00 0.629 0.425

Regulations Y and YY: Amendments

to the Capital Plan and Stress Test

Rules [R-1492]

9 2014-10-17 12:30:00 0.434 0.466

Debit Card Interchange Fees and

Routing [R-1404]

8 2012-07-27 12:00:00 0.698 0.522
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Agency Information Collection [ICP-

201114]

3 2011-12-23 11:30:00 0.355 0.523

Regulation V - Fair Credit Report-

ing Risk-Based Pricing Regulations

[R-1407]

3 2011-07-06 12:00:00 0.380 0.554

Regulation Q: Risk-Based Capi-

tal Guidelines: Implementation of

Capital Requirements for Global

Systemically Important Bank Holding

Companies [R-1505]

3 2015-07-20 14:00:00 0.390 0.437

Regulation Y - Conformance Period

for Entities Engaged in Prohibited

Proprietary Trading or Private Eq-

uity Fund or Hedge Fund Activities

[R-1397]

2 2011-02-09 14:00:00 0.168 0.396

Regulation Z - Truth in Lending Act

[R-1399]

2 2011-03-25 11:00:00 0.123 0.558

Appraisals for Higher-Risk Mortgage

Loans [R-1443]

2 2013-01-18 10:00:00 0.372 0.490

Regulation HH - Risk Management

Standards Regarding Certain Financial

Market Utilities [R-1412]

1 2012-07-30 10:59:00 0.623 0.413

Retail Foreign Exchange Transactions

(Regulation NN) [R-1428]

1 2013-04-04 13:00:00 0.095 0.536
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Regulation HH - Financial Market

Utilities [R-1455]

1 2013-12-05 14:30:00 0.985 0.419

Regulation TT - Supervision and

Regulation Assessments for Bank

Holding Companies and Savings and

Loan Holding Companies with Total

Consolidated Assets of $50 Billion or

More and Nonbank Financial Compa-

nies Supervised by the Federal Reserve

[R-1457]

1 2013-08-16 10:30:00 0.714 0.576

Minimum Requirements for Ap-

praisal Management Companies

[R-1486]

1 2015-04-30 15:00:00 0.372 0.446

Regulation Q: Regulatory Capi-

tal Rules: Advanced Approaches

Risk-Based Capital Rule, Proposed

Revisions to the Definition of Eligible

Guarantee [R-1488]

1 2014-07-16 15:00:00 0.769 0.453

Regulations Y and YY: Amendments

to the Capital Plan and Stress Test

Rules [R-1517]

1 2015-11-25 11:30:00 0.392 0.625

Regulation Y - Definition of ”Pre-

dominantly Engaged in Financial

Activities” [R-1405]

1 2013-04-03 11:00:00 0.357 0.527
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Federal Reserve Policy on Payment

System Risk [OP-1478]

0 2014-10-28 12:30:00 0.611

Regulation M - Consumer Leasing

Act [R-1400]

0 2011-03-25 11:00:00 0.557

Regulation OO - Supervised Securities

Holding Companies Registration

[R-1430]

0 2012-05-30 12:00:00 0.424

Regulation KK - Prohibition Against

Federal Assistance to Swaps Entities

[R-1458]

0 2013-12-24 13:30:00 0.518

Regulations Y and YY - Application

of the Revised Capital Framework to

the Capital Plan and Stress Test Rules

[R-1463]

0 2014-02-21 13:00:00 0.499

Regulation HH: Financial Market

Utilities [R-1477]

0 2014-10-28 12:30:00 0.611

Regulation XX: Concentration Lim-

its on Large Financial Companies

[R-1489]

0 2014-11-05 10:30:00 0.470

Regulation AA: Unfair or Deceptive

Acts or Practices [R-1490]

0 2016-02-11 15:00:00 0.381
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Regulation Q: Regulatory Capital,

Proposed Revisions Applicable to

Banking Organizations Subject to the

Advanced Approaches Risk-Based

Capital Rule [R-1502]

0 2015-06-16 12:00:00 0.497

Application of Enhanced Prudential

Standards and Reporting Require-

ments to General Electric Capital

Corporation [R-1503]

0 2015-07-20 14:01:00 0.431

Regulation Q: Regulatory Capital

Rules: Regulatory Capital, Proposed

Rule Demonstrating Application

of Common Equity Tier 1 Capital

Qualification Criteria [R-1506]

0 2015-12-04 14:00:00 0.431

Appraisals for Higher-Priced Mort-

gage Loans - Supplemental Proposal

[R-1443]

0 2013-12-12 15:00:00 0.370

Appraisals for Higher-Priced Mort-

gage Loans Exemption Threshold

[R-1443]

0 2016-11-23 13:00:00 0.511
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Proposed Rules

Title Commenters Time Q̄60(1) Q̄60(0)

Prohibitions and Restrictions on Pro-

prietary Trading and Certain Interests

In, and Relationships with, Hedge

Funds and Private Equity Funds

[R-1432]

30 2013-12-10 13:30:00 0.862 0.673

Regulation YY - Enhanced Prudential

Standards and Early Remediation

Requirement for Covered Companies

[R-1438]

22 2012-10-09 14:30:00 0.802 0.609

Regulations Y and YY: Amendments

to the Capital Plan and Stress Test

Rules [R-1492]

9 2014-10-17 12:30:00 0.732 0.531

Regulation D, Q, and DD - Prohibi-

tion Against Payment of Interest on

Demand Deposits [R-1413]

5 2011-07-14 15:45:00 0.595 0.547

Regulation V - Fair Credit Report-

ing Risk-Based Pricing Regulations

[R-1407]

3 2011-07-06 12:00:00 0.241 0.465
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Regulation Y - Conformance Period

for Entities Engaged in Prohibited

Proprietary Trading or Private Eq-

uity Fund or Hedge Fund Activities

[R-1397]

2 2011-02-09 14:00:00 0.412 0.391

Regulation Z - Truth in Lending Act

[R-1399]

2 2011-03-25 11:00:00 0.384 0.471

Appraisals for Higher-Risk Mortgage

Loans [R-1443]

2 2013-01-18 10:00:00 0.626 0.505

Retail Foreign Exchange Transactions

(Regulation NN) [R-1428]

1 2013-04-04 13:00:00 0.774 0.485

Regulation TT - Supervision and

Regulation Assessments for Bank

Holding Companies and Savings and

Loan Holding Companies with Total

Consolidated Assets of $50 Billion or

More and Nonbank Financial Compa-

nies Supervised by the Federal Reserve

[R-1457]

1 2013-08-16 10:30:00 0.367 0.377

Minimum Requirements for Ap-

praisal Management Companies

[R-1486]

1 2015-04-30 15:00:00 0.281 0.401
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Regulations Y and YY: Amendments

to the Capital Plan and Stress Test

Rules [R-1517]

1 2015-11-25 11:30:00 0.970 0.568

Regulation Z - Truth in Lending Act

[R-1392]

0 2011-02-23 15:30:00 0.542

Regulation M - Consumer Leasing

Act [R-1400]

0 2011-03-25 11:00:00 0.471

Regulation OO - Supervised Securities

Holding Companies Registration

[R-1430]

0 2012-05-30 12:00:00 0.477

Regulation KK - Prohibition Against

Federal Assistance to Swaps Entities

[R-1458]

0 2013-12-24 13:30:00 0.549

Regulation A: Extensions of Credit by

Federal Reserve Banks [R-1476]

0 2015-11-30 09:00:00 0.538

Regulation XX: Concentration Lim-

its on Large Financial Companies

[R-1489]

0 2014-11-05 10:30:00 0.389

Regulation AA: Unfair or Deceptive

Acts or Practices [R-1490]

0 2016-02-11 15:00:00 0.459

Appraisals for Higher-Priced Mort-

gage Loans - Supplemental Proposal

[R-1443]

0 2013-12-12 15:00:00 0.536
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Appraisals for Higher-Priced Mort-

gage Loans Exemption Threshold

[R-1443]

0 2016-11-23 13:00:00 0.553
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A.3 Supplementary Material for Chapter 4

Market returns can be measured in many ways. For my purposes, it is crucial that these measures

permit meaningful inter-firm comparisons, despite the fact that different assets may have different

price-processes. One possibility is to use t-statistics (Sharpe ratios), however I prefer to make fewer

implicit parametric assumptions. In particular, I use ranked returns, which I construct as follows.

I assume that for each asset i, day d, and period t, I can obtain measures of the price Pidt of that

asset at that day and time.¶ Let Ridt = Pid(t+1) − Pidt be the arithmetic returns of asset i from

one period to the next on a given day. I regard these quantities as random variables arising from the

following generative model:

Ridt = αi + βiRmdt + ϵidt

ϵidt ∼ Fit

Herem is a market control, usually an index fund.‖ If controls are not desired, assume αi = βi =

0. It is a stylized fact that when dealing with intraday returns, the variance of ϵidt depends on the

time of day t and that there is some correlation between periods (Kolari and Pynnonen 2011). This

makes the assumption of i.i.d. normality underlying the use of t-statistics inappropriate. I define the

cumulative abnormal returns at time t on day d over k periods for asset i as

CARk
idt =

k∑
i=1

ϵid(t+i) (A.30)

¶In this study, periods are trading-minutes like 9:35AM, 2:04PM, etc. Prices are obtained by taking
the median of best bid and best offer as contained in the Wharton Research Data Services’ NBBO dataset.

‖I used tickers RSP and VTI, which are an S&P 500 Equal Weight ETF and Total Market Equal Weight
ETF, respectively.
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If market controls are not used, CARk
idt = Pid(t+k) − Pidt, or a simple difference in price. In

other cases, CARk
idt is the difference in price after controlling for market movements. Then we wish

to define Qk
idt as the quantile of the corresponding CARk

idt against comparable days at the same time

t and for the same number of periods k. LetD(d) be a set of h consecutive trading days prior to d.

The most natural definition

Q̂k
idt =

∣∣∣{CARk
id̃t ≤ CARk

idt : d̃ ∈ D(d)
}∣∣∣

|D(d)|

has a significant practical disadvantage. If all the CARs were the same, then I would estimate Q̂idt =

1. Some assets are not frequently traded and so the cumulative average returns may be 0 more fre-

quently than one would like (or than makes sense given our assumption Fidt is continuous). There-

fore I use the following formula, which would yield Qidt = 0.5 in such circumstances.

Q̂k
idt =

∣∣∣{CARk
id̃t ≤ CARk

idt : d̃ ∈ D(d)
}∣∣∣

2 · |D(d)| +

∣∣∣{CARk
id̃t < CARk

idt : d̃ ∈ D(d)
}∣∣∣

2 · |D(d)| (A.31)

For frequently traded stocks, ties are rare and the two equations will be the same. Assuming Fit

is a continuous probability distribution, it follows that Q̂k
idt ∼ U{0, 1

|D(d)| ,
2

|D(d)| , . . . , 1}. Note

that there is a function α linking each rule jwith a day d and time twhen jwas proposed. Similarly,

there is a function ω so that ω(j) gives the day and time when jwas finalized. Thus it is possible to

describe Q̂iα(j) as the estimated quantile response of rule j’s proposal, and Q̂iω(j) as the response to

finalization.

A.3.1 Exemplary Rule Effects

A.3.2 Alternative Specifications with Number of Contacts
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Short Name FR-Doc No. Average Hourly Quantile Return Comments Pre-NPRM Contacts Contacts During Comment Period

Volcker Rule 2013-31511 0.4538643 47 79 77

Durbin Amendment 2011-16860 0.5217310 61 23 9

Stress Tests 2012-24987 0.4187457 23 28 26

Resolution Plans 2011-27377 0.4345604 16 0 0

Financial Market Utilities 2012-18762 0.4129400 1 13 0

Debit Fraud Prevention 2012-18726 0.5217310 8 4 0

Capital Surcharges 2015-18702 0.4357982 3 8 1

Higher-Risk Mortgage Appraisals 2013-01809 0.4906106 2 0 9

Capital Plans 2014-25170 0.4693041 9 0 0

Swaps Pushout Rule 2013-31204 0.5181662 0 8 0

Table A.3: Average returns for some final rules that received high-levels of engagement. Par cipa on totals reflect
counts for publicly traded financial firms only.

Meetings Post NPRM Comments Meetings Post NPRM

(1) (2) (3)

Pre NPRM Meetings 0.569∗∗∗ 0.339∗∗∗

(0.004) (0.004)

Comments 0.460∗∗∗

(0.005)

Constant 0.005∗∗∗ 0.008∗∗∗ 0.004∗∗∗

(0.001) (0.001) (0.001)

Observations 44,850 44,850 44,850

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table A.4: Rela onships within Explanatory Variables
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Time Since Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Comments 0.037∗∗ 0.043∗∗∗ 0.054∗∗∗ 0.040∗∗∗ 0.056∗∗∗

(0.016) (0.016) (0.016) (0.012) (0.016)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table A.5: Apparent gains from commen ng on final rule

Time Since Regulation Proposed

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Number of Pre NPRM Meetings −0.018∗ −0.004 0.034∗∗∗ 0.011 0.019∗∗

(0.010) (0.010) (0.010) (0.008) (0.009)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 29,164 27,832 23,137 29,164 29,164

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table A.6: Apparent gains at proposal from mee ng pre-proposal
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Time Since Final Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Number of Pre NPRM Meetings 0.008 0.023∗∗ 0.020∗ 0.020∗∗ 0.025∗∗

(0.011) (0.011) (0.011) (0.008) (0.011)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table A.7: Apparent gains at final rule from mee ng PRE NPRM
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Time Since Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Pre NPRM Meetings 0.124∗∗∗ 0.082∗ −0.011 0.056∗ 0.012

(0.045) (0.044) (0.046) (0.034) (0.043)

Post NPRM Meetings 0.017 0.151∗∗ −0.012 0.025 −0.006

(0.063) (0.062) (0.063) (0.048) (0.061)

Commented 0.072∗∗ 0.050∗ 0.070∗∗ 0.044∗∗ 0.074∗∗∗

(0.028) (0.029) (0.028) (0.021) (0.027)

Pre NPRM Meetings * Post NPRM Meetings −0.004 −0.051 −0.097 0.019 −0.027

(0.109) (0.107) (0.116) (0.082) (0.106)

Pre NPRM Meetings * Commented 0.029 0.104 0.182∗∗ 0.112∗ 0.153∗

(0.089) (0.088) (0.088) (0.067) (0.086)

Post NPRM Meetings * Commented −0.234∗∗ −0.255∗∗ −0.177 −0.132 −0.189∗

(0.116) (0.115) (0.114) (0.088) (0.113)

Pre NPRM Meetings * Post NPRM Meetings * Commented 0.044 0.043 0.071 −0.055 0.035

(0.171) (0.169) (0.174) (0.129) (0.166)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table A.8: Apparent gains at final rule from any stage mee ng
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Time Since Final Regulation Announced

T+0:05:00 T+0:20:00 T+1:00:00 Average Return Over Hour T+1:00:00 or Market Open

Number of Post NPRM Meetings 0.008 0.044∗∗∗ 0.003 0.015 0.009

(0.015) (0.015) (0.015) (0.012) (0.015)

Firm Fixed Effects Yes Yes Yes Yes

Rule Fixed Effects Yes Yes Yes Yes

Observations 21,030 20,530 19,436 21,030 21,030

Note: ∗p<0.1; ∗∗p<0.05; ∗∗∗p<0.01

Table A.9: Apparent gains at final rule from mee ng post NPRM

204



Bibliography

Acemoglu, Daron, Simon Johnson, Amir Kermani, James Kwak, and Todd Mitton. 2016.
“The value of connections in turbulent times: Evidence from the United States”. Jour-
nal of Financial Economics 121 (2): 368–391.

Adcock, Robert. 2001. “Measurement validity: A shared standard for qualitative and quan-
titative research”.American Political Science Association 95 (3): 529–546.

Attorney General’s Committee on Administrative Procedure. 1941. Final Report. Tech. rep.
Washington, DC.

Ball, Ray, and Philip Brown. 1968. “An Empirical Evaluation of Accounting Income Num-
bers”. Journal of Accounting Research 6 (2): 159–178.

Balla, Steven J. 1998a. “Administrative Procedures and Political Control of the Bureau-
cracy”. The American Political Science Review 92 (3): 663–673.

Balla, Steven J. 1998b. “Administrative Procedures and Political Control of the Bureau-
cracy”.American Political Science Review 92 (3): 663–673.

Balla, Steven J., and Benjamin M. Daniels. 2007. “Information technology and public com-
menting on agency regulations”. Regulation & Governance 1 (1): 46–67.

Barr, Michael, Howell Jackson, and Margaret Tahyar. 2016. Financial Regulation: Law and
Policy. St. Paul, MN: Foundation Press.

Barron, David J., and Elena Kagan. 2001. “Chevron’s Nondelegation Doctrine”. The Supreme
Court Review 2001:201–265.

Baumgartner, Frank R., Jeffrey M. Berry, Marie Hojnacki, David C. Kimball, and Beth L.
Leech. 2009. Lobbying and policy change: who wins, who los , and why. 341. University
of Chicago Press.

Baumgartner, Frank R., and Bryan D. Jones. 1991.Agenda dynamc and policy subsystems.
Bawn, Kathleen. 1995. “Political Control Versus Expertise: Congressional Choices about

Administrative Procedures”.American Political Science Review 89 (1): 62–73.

205



Bendor, Jonathan, and Adam Meirowitz. 2004. “Spatial models of delegation”.American
Political Science Review 98 (2): 1–19.

Bernstein, Marver H. 1955. Regulating Business by Independent Commission. Princeton:
Princeton University Press.

Bhutta, Neil, Jacob Goldin, and Tatiana Homonoff. 2016. “Consumer Borrowing after
Payday Loan Bans”. The Journal of Law and Economics 59 (1): 225–259.

Biddle, Francis, and Roscoe Pound. 1941. “Administrative Law Symposium”.American Bar
Association Journal 27 (11): 660–678.

Boehmke, Frederick J., Sean Gailmard, and John W. Patty. 2013. “Business as usual: interest
group access and representation across policy-making venues”. Journal of Public Policy
33:3–33.

Brown, Jeffrey R., and Huang Jiekun. 2017. “All the President’s Friends: Political Access and
Firm Value”.

Bueno De Mesquita, Ethan, and Matthew C. Stephenson. 2007. “Regulatory Quality Un-
der Imperfect Oversight”.American Political Science Review 101 (3): 605–621.

Cackley, Alice Puente. 2009. Credit Cards. Tech. rep. United States Government Account-
ability Office.

Callander, Steven. 2011. “Searching for Good Policies”.American Political Science Review
105 (4): 643–662.

Carpenter, Daniel P. 2004. “Protection without Capture: Product Approval by a Politically
Responsive Learning Regulator”.American Political Science Review 98 (4): 613–631.

— . 2010a. “Institutional Strangulation: Bureaucratic Politics and Financial Reform in the
Obama Administration”. Perspectiv on Politics 8 (3): 825–846.

— . 2010b. Reputation and Power: Organizational Image and Pharmaceutical Regulation
at the FDA. Princeton: Princeton University Press.

— . 2011. “The Contest of Lobbies and Disciplines: Financial Politics and Regulatory Re-
form in the Obama Administration”. In Reaching for a New Deal: Obama’s Agenda
and the Dynamics of U.S. Politics, ed. by Lawrence Jacobs and Theda Skocpol. New
York: Oxford University Press / Russell Sage Foundation.

Carpenter, Daniel P., and David A. Moss. 2013. Preventing Regulatory Capture. New York:
Cambridge University Press.

Carpenter, Daniel P., and Michael M. Ting. 2007. “Regulatory Errors with Endogenous
Agendas”.American Journal of Political Science 51 (4): 835–852.

206



Casillas, Christopher J., Peter K. Enns, and Patrick C. Wohlfarth. 2011. “How public opin-
ion constrains the U.S. supreme court”.American Journal of Political Science 55 (1):
74–88.

Chen, Jowei, and Tim Johnson. 2015. “Federal employee unionization and presidential con-
trol of the bureaucracy: Estimating and explaining ideological change in executive agen-
cies”. Journal of Theoretical Politics 27 (1): 151–174.

Clinton, Joshua D., Anthony Bertelli, Christian R. Grose, David E. Lewis, and David C.
Nixon. 2012. “Separated Powers in the United States: The Ideology of Agencies, Presi-
dents, and Congress”.American Journal of Political Science 56 (2): 341–354.

Coglianese, Cary. 2016.Achieving Regulatory Excellence. Vol. 17. Washington, D.C.: Brook-
ings Institution Press.

Coglianese, Cary, Heather Kilmartin, and Evan Mendelson. 2009. “Transparency and Pub-
lic Participation in the Rulemaking Process”.George Washington Law Review 77:924.

Cordray, Richard. 2017. Prepared Remarks of CFPB Director Richard Cordray on the Pay-
day Rule Press Call. Washington, D.C.

Corrado, Charles. 2011. “Event studies: A methodology review”.Accounting and Finance
51:207–234.

Credit Card Interchange Fees. 2006. Credit Card Interchange Fe : Antitrust Concerns?
Washington, D.C.

Cross, Frank B. 2000. “Pragmatic Pathologies of Judicial Review of Administrative Rule-
making”.North Carolina Law Review 78 (April): 1013–1070.

Cuellar, Mariano-Florentino. 2005. “Rethinking Regulatory Democracy”.Administrative
Law Review 57 (2): 411–499.

Dal Bo, Ernesto. 2006. “Regulatory Capture: A Review”.Oxford Review of Economic Policy
22 (2): 203–225.

Dimon, Jamie. 2012.Annual Report Letter.
Elliott, E. Donald. 1992. “Re-Inventing Rulemaking”.Duke Law Journal 41:1490.
Epstein, David, and Sharyn O’Halloran. 1999.Delegating Powers: A Transaction Cost Poli-

tics Approach to Policy Making under Separate Powers. New York: Cambridge Univer-
sity Press.

Evans, David S., Howard Chang, and Steven Joyce. 2015. “The impact of the U.S. debit-
card interchange fee regulation on consumer welfare”. Journal of Competition Law and
Economics 11 (1): 23–67.

207



Evans, David S., and Richard Schmalensee. 2005. Paying with plastic: The digital revolution
in buying and borrowing. Cambridge, MA: MIT Press.

Fama, Eugene F. 1991. “Efficient Capital Markets: II”. Journal of Finance 46 (5): 1575–1617.
Fama, Eugene F., Lawrence Fisher, Michael C. Jensen, and Richard Roll. 1969. “The Ad-

justment of Stock Prices To New Information.” International Economic Review 10 (1):
1.

Federal Reserve System. 2010. 2010 Federal Reserve Payments Study. Tech. rep. Federal Re-
serve System.

Figueiredo, John M. de. 2006. “E-Rulemaking: Bringing Data to Theory at the Federal
Communications Commission”.Duke Law Journal 55:969. arXiv: arXiv:1011.1669v3.

Figueiredo, John M. de, and Brian Kelleher Richter. 2014. “Advancing the Empirical Re-
search on Lobbying”.Annual Review of Political Science 17 (1): 163–185.

Fiorina, Morris P. 1981. “Congressional Control of the Bureaucracy: A Mismatch of In-
centives and Capabilities”. In Congress Reconsidered, 2nd, ed. by Lawrence Dodd and
Bruce Oppenheimer. Washington, D.C.: CQ Press.

French, Lauren, and Steven Sloan. 2013.Dick Durbin, retailers’ BFF.
Fudenberg, Drew, and Jean Tirole. 1991.Game Theory. Cambridge: MIT Press.
Furlong, Scott R., and Cornelius M. Kerwin. 2005. “Interest Group Participation in Rule

Making: A Decade of Change”. Journal of Public Administration Research and Theory
15 (3): 353–370.

Gailmard, Sean. 2014. “McNollgast’s ”Administrative Procedures as Instruments of Political
Control ””. InOxford Handbook of Classics in Public Policy.

Gailmard, Sean, and John W. Patty. 2007. “Slackers and Zealots: Civil Policy and Bureau-
cratic Expertise”.American Journal of Political Science 51 (4): 873–889.

— . 2012. “Formal Models of Bureaucracy”.Annual Review of Political Science 15 (1): 353–
377.

— . 2016. “Participation, process and policy: the informational value of politicised judicial
review”. Journal of Public Policy 1 (28).

Golden, Marissa Martino. 1998. “Interest Groups in the Rule-Making Process: Who Par-
ticipates? Whose Voices Get Heard?” Journal of Public Administration Research and
Theory 8 (2): 245–270.

Gordon, Sanford C., and Catherine Hafer. 2005. “Flexing Muscle: Corporate Political Ex-
penditures as Signals to the Bureaucracy”.American Political Science Review 99 (2).

208

http://arxiv.org/false/arXiv:1011.1669v3


— . 2007. “Corporate influence and the regulatory mandate”. Journal of Politics 69 (2):
300–319.

Grossman, Gene M., and Elhanan Helpman. 1994. “Protection for Sale”.American Eco-
nomic Review 84 (4): 833–850.

— . 2001. Special Interest Politics. Cambridge, MA: The MIT Press.
Haeder, Simon F., and Susan Webb Yackee. 2015. “Influence and the Administrative Pro-

cess: Lobbying the U.S. President’s Office of Management and Budget”.American
Political Science Review 109 (3): 507–522.

Hall, Richard L., and Alan V. Deardorff. 2006. “Lobbying as Legislative Subsidy”.Ameri-
can Political Science Review 100 (1): 69–84.

Hamburger, Philip. 2014. Is Administrative Law Unlawful? Chicago: University of Chicago
Press.

Heckman, James J. 1998. “Detecting Discrimination”. Journal of Economic Perspectiv 12
(2): 101–116.

Hitlin, Paul, Kenneth Omstead, and Skye Toor. 2017. Public Comments ot the Federal Com-
munications Commission About Net Neutrality Contain Many Inaccuraci and Dupli-
cat . Tech. rep. Pew Research Center.

Hojnacki, Marie, David C. Kimball, Frank R. Baumgartner, Jeffrey M. Berry, and Beth L.
Leech. 2012. “Studying Organizational Advocacy and Influence: Reexamining Interest
Group Research”.Annual Review of Political Science 15 (1): 379–399.

Huber, John D., Charles R. Shipan, and Madelaine Pfahler. 2001. “Legislatures and Statu-
tory Control of Bureaucracy”.American Journal of Political Science 45 (2): 330–345.

Huntington, Samuel P. 1952a. “The Marasmus of the ICC: The Commission, The Rail-
roads, and The Public Interest”. Yale Law Journal 61 (4): 467.

— . 1952b. “The Marasmus of the ICC: The Commission, the Railroads, and the Public
Interest”. Yale Law Journal.

Jaffe, Louis L. 1941. “Report of the Attorney General’s Committee on Administrative Pro-
cedure”. The University of Chicago Law Review 8 (3): 231–248.

Jennings, Robert, and Laura Starks. 1985. “Information Content and the Speed of Stock
Price Adjustment”. Journal of Accounting Research 23 (1): 336–351.

Jensen, Christian B., and Robert J. McGrath. 2011. “Making Rules about Rulemaking: A
Comparison of Presidential and Parliamentary Systems”. Political Research Quarterly
64 (3): 656–667.

209



Jones, Bryan D. 1999. “Bounded Rationality”.Annual Review of Political Science, no. 2:
297–321.

Kanda, Hideki. 1991. “Politics, Formalism, and the Elusive Goal of Investor Protection:
Regulation of Structured Investment Funds in Japan”.University of Pennsylvania Jour-
nal of International Business Law 12:569.

Kerwin, Cornelius M., and Scott R. Furlong. 2011. Rulemaking: How Government Agenci
Write Law and Make Policy. 4th ed. Washington, DC: CQ Press.

Kolari, James W., and Seppo Pynnonen. 2011. “Nonparametric rank tests for event studies”.
Journal of Empirical Finance 18 (5): 953–971.

Krause, George A. 1996. “The Institutional Dynamics of Policy Administration: Bureau-
cratic Influence over Securities Regulation”.American Journal of Political Science 40
(4): 1083–1121.

Krawiec, Kimberly D. 2013. “Don’t ’Screw Joe the Plummer’: The Sausage-Making of Fi-
nancial Reform”.Arizona Law Review 55:53–103.

Kully, Kris D., and Stephanie C. Robinson. 2017. The CFPB’s Payday Lending Rule. Tech.
rep. Mayer Brown.

Kwak, James. 2013. “Cultural Capture and the Financial Crisis”. In Preventing Regulatory
Capture, Special Interest Influence and How to limit It, 71–98.

Langbein, Laura I., and Cornelius M. Kerwin. 2000. “Regulatory Negotiation Versus Con-
ventional Rulemaking: Claims, Counterclaims, and Empirical Evidence”. Journal of
Public Administration Research and Theory 10 (3): 599–632.

Lindblom, Charles E. 1959. “The Science of Muddling Through”. Public Administration
Review 19 (2): 79–88.

Lowi, Theodore J. 1979. The End of Liberalism: The Second Republic of the United Stat .
2nd. New York: W.W. Norton & Company.

Lubbers, Jeffrey S. 2012.A Guide to Federal Agency Rulemaking. 5th ed. Chicago, IL:
American Bar Association.

Maass, Arthur. 1951.Muddy Waters: The Army of Engineers and the Nation’s Reserv .
Cambridge, MA: Harvard University Press.

MacKinlay, A. Craig. 1997. “Event Studies in Economics and Finance”. Journal of Economic
Literature 35 (March): 13–39.

Mashaw, Jerry L. 1985. “Prodelegation: Why Administrators Should Make Political Deci-
sions”. Journal of Law, Economics, & Organization 1 (1): 81–100.

210



— . 1994. “Improving the Environment of Agency Rulemaking: An Essay on Manage-
ment, Games, and Accountability”. Law and Contemporary Problems 57 (2): 185–257.

Mattingly, Phil, and Robert Schmidt. 2011.How Wal-Mart Swiped JPMorgan in $ 16 Bil-
lion.

McCarty, Nolan M. 2017. “The Regulation and Self-Regulation of a Complex Industry”.
Journal of Politics 79 (4): 1220–1236.

McCraw, Thomas K. 1975. “Regulation in America: A Review Article”. Business History
Review 49 (2): 159–183.

McCubbins, Mathew D., and Thomas Schwartz. 1984. “Congressional Oversight Over-
looked: Police Patrols versus Fire Alarms”. Political Science 28 (1): 165–179.

McCubbins, Matthew D., Roger G. Noll, and Barry R. Weingast. 1987. “Administrative
Procedures as Instruments of Political Control”. Journal of Law, Economics, and Orga-
nization 3 (2): 243–277.

— . 1989. “Structure and Process, Politics and Policy: Administrative Arrangements and
Political Control of Agencies”. Virgina Law Review 75:431.

McGarity, Thomas O. 1992. “Some Thoughts on ”Deossifying” the Rulemaking Process”.
Duke Law Journal 41 (6): 1385–1462.

— . 2012. “Administrative Law as Blood Sport: Policy Erosion in a Highly Partisan Age”.
Duke Law Journal 61:1671.

McGuire, Kevin T., and James A. Stimson. 2004. “The least dangerous branch revisited:
New evidence on Supreme Court responsiveness to public preferences”. Journal of Poli-
tics 66 (4): 1018–1035.

McNollgast. 1999. “The Political Origins of the Administrative Procedure Act”. Journal of
Law, Economics, & Organization 15 (1): 180–217.

Meier, Kenneth J., and George A. Krause. 2003. “Conclusion : An Agenda for the Scientific
Study of Bureaucracy”. In Politics, Policy, and Organizations: Frontiers in the Scientific
Study of Bureaucracy, 292–307. Ann Arbor, MI: University of Michigan Press.

Mendelson, Nina A. 2012. “Should Mass Comments Count ?”Michigan Journal of Envi-
ronment and Administration 1 (1): 173–83.

Michael, Gabriel J. 2013. “Politics and Rulemaking at the Copyright Office”. Journal of In-
formation Technolo & Politics 1681 (January 2014): 64–81.

Milgrom, Paul. 2008. “What the Seller Won’t Tell You: Persuasion and Disclosure in Mar-
kets”. Journal of Economic Perspectiv 22 (2): 115–131.

211



Milgrom, Paul, and John Roberts. 1986. “Relying on the Information of Interested Par-
ties”. RAND Journal of Economics 17 (1): 18–32.

Miller, Gary J., and Andrew B. Whitford. 2015.Above Politics: Bureaucratic Discretion and
Credible Commitment.

Moe, Terry M. 1987. “An Assessment of the Positive Theory of ’Congressional Domi-
nance’”. Legislative Studi Quarterly 12 (4): 475–520.

Moss, David A. 2009. “An ounce of prevention financial regulation, moral hazard, and the
end of “too big to fail””.Harvard Magazine, no. September-October: 24–29.

Naughton, Keith, Celeste Schmid, Susan Webb Yackee, and Xueyong Zhan. 2009. “Under-
standing Commenter Influence During Agency Rule Development”. Journal of Policy
Analys and Management 28 (2): 258–277.

Nelson, David, and Susan Webb Yackee. 2012. “Lobbying Coalitions and Government Pol-
icy Change: An Analysis of Federal Agency Rulemaking”. The Journal of Politics 74 (2):
339–353.

Niskanen, William A. 1968. “The Peculiar Economics of Bureaucracy”.American Economic
Review 58 (2): 293–305.

Olson, Mancur. 1971. The Logic of Collective Action. Cambridge, MA: Harvard University
Press.

Parillo, Nicholas R. 2016. Federal Agency Guidance: An Institutional Perspective. Tech. rep.
Adminisrative Conference of the United States.

Patell, James M., and Mark A. Wolfson. 1984. “The Intraday Speed of Price Adjustment of
Stock Prices to earnigs and Dividend Announcements”. Journal of Financial Economics
13 (2): 232–252.

Philippon, Thomas, and Ariell Reshef. 2012. “Wages and Human Capital in the U.S. Finan-
cial Industry: 1909-2006”. Quarterly Journal of Economics 127 (4): 1551–1609.

Potter, Rachel Augustine. 2017. “Slow-Rolling, Fast-Tracking, and the Pace of Bureaucratic
Decisions in Rulemaking”. Journal of Politics 79 (3): 841–855.

Quirk, Paul. 1981. Industry Influence in Federal Regulatory Agenci . Princeton, New Jer-
sey: Princeton University Press.

Rashin, Steven. 2017. “Private Influence on the Regulatory Process : Evidence From Com-
ments on SEC Rules”.

Renfrow, Patty D., and David J. Houston. 1987. “A Comparative Analysis of Rulemaking
Provisions in State Administrative Procedure Acts”. Policy Studi Review 6 (4).

212



Richardson, Mark D., Joshua D. Clinton, and David E. Lewis. 2017. “Elite Perceptions of
Agency Ideology and Workforce Skill”. The Journal of Politics 80 (1): 303–308.

Rubin, Donald B. 2005. “Causal Inference Using Potential Outcomes”. Journal of the
American Statistical Association 100 (469): 322–331.

Sabel, Charles F., and Jonathan Zeitlin. 2010. Experimentalist Governance in the European
Union. New York: Oxford University Press.

Scalia, Eugene. 2017. The Value of Public Participation in Rulemaking.
Schiller, Reuel E. 2007. “The Era of Deference: Courts, Expertise, and the Emergence of

New Deal Administrative Law”.Michigan Law Review 106 (3): 399–441.
Schuck, Peter H., and E. Donald Elliott. 1990. “To the Chevron Station: An Empirical

Study of Federal Administrative Law”.Duke Law Journal 1990 (5): 984.
Schwert, G. Willliam. 1981. “Using financial data to measure effects of regulation”. The

Journal of Law and Economics 24 (1): 121–158.
Sechser, Todd S., and Matthew Fuhrmann. 2013. “Crisis bargaining and nuclear blackmail”.

International Organization 67 (1): 173–195.
Selin, Jennifer L. 2015. “What Makes an Agency Independent?”American Journal of Politi-

cal Science 59 (4): 971–987.
Serres, Chris. 2011. Limits on debit card fe on trial.
Sferra-Bonistalli, Esa L. 2014. Ex Parte Communications in Informal Rulemaking Proceed-

ings. Tech. rep. Washington, DC: Administrative Conference of the United States.
Shapiro, David L. 1965. “The Choice of Rulemaking or Adjudication in the Development

of Administrative Policy”.Harvard Law Review 78 (5): 921–972.
Shapiro, Martin. 1986. “APA: Past, Present, Future”. Virgina Law Review 72:447.
Shapiro, Stuart. 2008. “Does the amount of participation matter? Public comments, agency

responses and the time to finalize a regulation”. Policy Scienc 41 (1): 33–49.
Shepherd, George B. 1995. “Fierce Compromise: The Administrative Procedure Act Emerges

from New Deal Politics”.Northwestern University Law Review 90:1557.
Shepsle, Kenneth A. 1992. “Bureaucratic Drift , Coalitional Drift , and Time Consistency :

A Comment on Macey”. Journal of Law, Economics and Organization 8 (1): 111–118.
Simon, Herbert. 1947.Administrative Bbehavior: A Study of Decision-Making Process in

Administrative Organizations. New York, NY: The MacMillan Company.
Stephenson, Matthew C. 2006. “A Costly Signaling Theory of Hard Look Judicial Review”.

Administrative Law Review 58 (4): 753–813.

213



— . 2007. “Bureaucratic Decision Costs and Endogenous Agency Expertise”. Journal of
Law, Economics, and Organization 23 (2): 469–498.

Stewart, Richard B. 1975. “The Reformation of American Administrative Law”.Harvard
Law Review 88 (8): 1669–1813.

— . 2003. “Administrative Law in the Twenty-First Century”.NYU Law Review 78 (2):
437–460.

Stigler, George J. 1971. “The theory of economic regulation”. The Bell Journal of Economics
and Management Science 2 (1): 3–21.

Stoll, Richard G. 2010. Effective EPA Advocacy. New York: Oxford University Press.
Turner, Ian R. 2017. “Working smart and hard? Agency effort, judicial review, and policy

precision”. Journal of Theoretical Politics 29 (1): 69–96.
Volden, Craig. 2002. “A Formal Model of the Politics of Delegation in a Separation of Pow-

ers System”.American Journal of Political Science 46 (1): 111–133.
Volden, Craig, Michael M. Ting, and Daniel P. Carpenter. 2008. “A Formal Model of

Learning and Policy Diffusion”.American Political Science Review 102 (03): 319–332.
Wagner, Wendy. 2013. “The Participation-Centered Model Meets Administrative Process”.

Wisconsin Law Review 2013 (2): 671–692.
Wagner, Wendy, Katherine Barnes, and Lisa Peters. 2011. Rulemaking in the shade: An em-

pirical study of epa’s air toxic emission standards.
Wasserman, Melissa F. 2015. “Deference Asymmetries: Distortions in the Evolution of Reg-

ulatory Law”. Tex Law Review 93:625.
Weingast, Barry R., and Mark J. Moran. 1983. “Bureaucratic Discretion or Congressional

Control? Regulatory Policymaking by the Federal Trade Commission”. Journal of Polit-
ical Economy 91 (5): 765.

West, William F. 1985.Administrative Rulemaking: Politics and Process . Westport, CT:
Greenwood Press.

— . 2004. “Procedures, Informal Processes, Accountability, and Responsiveness in Bu-
reaucratic Policy Making: An Institutional Policy Analysis”. Public Administration 64
(1): 66–80.

— . 2009. “Inside the Black Box The Development of Proposed Rules and the Limits of
Procedural Controls”.Administration & Society 41 (5): 576–599.

West, William F., and Connor Raso. 2013. “Who shapes the rulemaking agenda? Impli-
cations for bureaucratic responsiveness and bureaucratic control”. Journal of Public
Administration Research and Theory 23 (3): 495–519.

214



Wilson, James Q. 1980. “The Politics of Regulation”. In The Politics of Regulation, ed. by
James Q. Wilson. New York, NY: Basic Books.

— . 1989. Bureaucracy: What Government Agenci Do and Why They Do It. New York:
Basic Books.

Yackee, Jason Webb, and Susan Webb Yackee. 2006. “A Bias Towards Business? Assessing
Interest Group Influence on the U.S. Bureaucracy”. The Journal of Politics 68 (1): 128–
139.

— . 2010. “Administrative procedures and bureaucratic performance: Is federal rule-making
”ossified”?” Journal of Public Administration Research and Theory 20 (2): 261–282.

Yackee, Susan Webb. 2006. “Sweet-talking the Fourth Branch: The Influence of Interest
Group Comments on Federal Agency Rulemaking”. Journal of Public Administration
Research and Theory 16:103–124.

— . 2012. “The politics of ex parte lobbying: Pre-proposal agenda building and blocking
during agency rulemaking”. Journal of Public Administration Research and Theory.

You, Hye Young. 2017. “Ex Post Lobbying”. Journal of Politics 79 (4): 1162–1176.
Ziegler, J. Nicholas, and John T. Woolley. 2016. “After Dodd-Frank: Ideas and the Post-

Enactment Politics of Financial Reform in the United States”. Politics & Society 44 (2):
249–280.

215


	Introduction
	What Biased Rulemaking Looks Like
	Rulemaking: Examples, Processes, and Patterns
	Rulemaking as Learning and Adjusting to Public Preferences
	Interpreting Rulemaking Data
	Conclusions

	What's at Stake In Rulemaking?
	Interest Groups and Administrative Procedures – Theoretical and Methodological Issues
	Some Patterns of Financial Rulemaking Influence After Dodd-Frank
	Methodology: Event Study and Estimating Equations
	Data Sources
	Case Studies of Two Rules – Proprietary Trading Restrictions and Debit Card Interchange Fees
	Results from Large-Sample Estimation
	Discussion
	Conclusion

	Meetings, Comments, and the Distributive Politics of Rulemaking
	Durbin Debit Card Rule
	The Influence of Meetings and Comments Throughout Dodd Frank
	Discussion
	Conclusion

	What Comments Do and Why
	Mechanisms, Prevalence, and Influence
	Case Selection: Why Financial Regulators Are the Best to Look At
	Defining Measures
	Results
	Threats Versus Actions: The Case of Litigation
	Are Commenters' Choice of Tactics Driven By Resource Constraints?
	Discussion and Conclusion

	Conclusion
	Appendix Appendix
	Supplementary Material for Chapter 2
	Supplementary Material for Chapter 3
	Supplementary Material for Chapter 4

	References

