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Abstract 
 

Blacks and Latinos are overrepresented in the U.S. criminal justice system. While 

racial disparity in case outcomes is often attributed to law enforcement practices or 

judicial decision making, the role of prosecutors is often overlooked. In fact, prosecutors 

have wide discretionary power in case processing decisions—from initial screening, 

charging, bail, and pretrial recommendations, plea bargaining, and sentencing 

recommendations  (Devers 2011). It is projected that 94 to 97 percent of cases end in a 

negotiated plea bargain.  These negotiations vary from individual, office, and jurisdiction; 

so that cases involving similar charges and even similar defendants may have decidedly 

different results depending on the judgment of the assigned prosecutor (Finkelstein 

1975). To what extent does the Manhattan District Attorney’s offices evaluative criteria 

that determines plea agreements provide equitable opportunities for defendants?  

According to the Bureau of Justice Statistics (“Plea and Charge Bargaining Research 

Summary Report,” 2011), in 2003 there were 75,573 cases disposed of in federal district court 

by trial or plea. Of these, about 95 percent were disposed of by a guilty plea (Pastore and 

Maguire 2003). It is also estimated that about 90 to 95 percent of both federal and state 

court cases are resolved through the plea-bargaining process initiated by Prosecutors 

(Bureau of Justice Statistics, 2005; Flanagan and Maguire, 1990). The plea agreement 

process has been criticized for allowing prosecutors too much discretion compared to 

judges, who are held to concise sentencing guidelines (Baliko 2018). Prosecutorial bias 

can be extremely detrimental to the plea agreement process as some prosecutors have 
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been found to use threats that coerce defendants into accepting pleas to secure a 

conviction when the evidence in a case is insubstantial (Devers 2011).  

Manhattan, New York City has jurisdiction over about two million people. Cyrus 

Vance, Jr., heads the prosecutor’s office as the District Attorney of New York. His office 

is one of the largest and busiest prosecutor’s offices in the country with more than 500 

assistant district attorneys and 700 support staff members, handling more than 100,000 

cases annually (Kutateladze, Tymas, and Crowley 2014).  
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Chapter I. 

The Problem Facing Our Nation 

 

Racial disparity is a widespread staggering problem within many of our nation’s 

institutions, including the criminal justice system.1  Blacks that commit the same crimes 

at similar rates as whites, are jailed on charges more often than whites.2 Racial bias, both 

implicit and explicit, keeps more people of color in prisons and on probation than ever 

before (Baliko 2018). Moreover, the ACLU reports that one in six Latino males and one 

in three black males versus one in 17 white males will be arrested and jailed in their 

lifetime.3 The effect of racial disparity within our criminal justice system is call for 

concern and investigation. At no other point in U.S. history, other than slavery, have so 

many people—specifically people of color—been deprived of their liberty and freedom at 

disproportionate rates.4  

To what extent does the New York District Attorney’s offices evaluative criteria 

that determine plea agreements provide equitable opportunities for defendants? This 

racial disparity within the criminal justice system calls for an important effort to look into 

prosecutorial discretion points—from case acceptance for prosecution, to dismissals, 

                                                 
1 Michelle Alexander, The New Jim Crow (New York: New Press, 2010), 1-13 

2 Samuel R. Gross, “Race and Wrongful Convictions in the United States,” University of 
Michigan Law School, National Registry of Exonerations, 7 Mar. 2017, www.law.umich.edu/ 
special/exoneration/ Documents/Race and Wrongful_ Convictions.pdf. 2-4 

3 U.S. Bureau of Justice Statistics, Prisoners in 2011, 8 tbl.8 (Dec. 2012). 

4 Marc Mauer, Addressing Racial Disparities in Incarceration, 91 supp. 3 The Prison Journal, 
(Sept. 2011) 88S-93S  
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pretrial detention, plea bargaining, and sentencing recommendations. At this time, there 

is not a formal and/or public evaluative criteria that Manhattan District Attorney’s use to 

provide equitable opportunities for all defendants. Instead District Attorney’s (and their 

delegated counterparts) rely heavily on personal judgment, broad sentencing guidelines 

and discretion.5  

In the Government and Public Policy spaces, many respected academics and 

researchers have highlighted that their research points to unjust outcomes within the 

American justice system. Dr. Nicole Gonzalez Van Cleve, author of Crook County 

argues that the very people who took an oath to uphold the integral and ethical processes 

of the United States legal team are inherently racist.6 Michelle Alexander, author of the 

New Jim Crow, says that the system that was supposedly designed to ensure every citizen 

has a fair and equal legal experience is inherently racist.7 Representative Joanna 

McClinton, Democratic Pennsylvania Congresswoman, claims that “the lack of racially 

fair legislation for all citizens promotes and encourages innocent defendants to take plea 

bargains out of fear of Mandatory minimums.” Each, respectively, is an important factor 

explaining the rationale of an unjust system. I submit that the root of the problem and 

why there are so many conditions that give rise to this objectively unjust system is 

because there is not a universal (or standard) evaluative criteria used to decide the criteria 

of a plea bargains. Instead these decisions are left up to the discretion of the district 

                                                 
5 Radley Baliko, “There’s Overwhelming Evidence That the Criminal-Justice System Is Racist. 

Here’s the Proof,” Washington Post, September 18, 2018. 

6 Nicole Gonzalez Van Cleve, Crook County (Stanford: Stanford University Press, 2017), 12. 

7 Alexander, The New Jim Crow, 3. 
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attorney’s office—which judging by the various racial disparities, prove to be quite 

problematic. 

Although this is a national issue, the focus of my research is on New York—one 

of the nation’s (and quite possibly world’s) most liberal and diverse areas. New York is 

an extremely diverse jurisdiction with defendants of all backgrounds, wealth, and 

professions. I have partnered and interviewed the Vice President of the Vera Institute—

an organization that works to swiftly build and improve justice systems that ensure 

fairness, promote safety, and strengthen communities.8  The Vera Institute has worked 

tirelessly with the Manhattan District Attorney’s office to improve the fairness of the 

Manhattan criminal justice system for all defendants entered into the system. The Vera 

Institute has also conducted several case studies and datasets with statistical information 

on the correlation between the race of defendants and prosecutors with regard to the 

prosecutorial criminal justice process in New York—all information that was helpful to 

me as I investigated my thesis. Moreover, I have spoken with former and current New 

York Assistant District Attorneys’ (from Manhattan, Queens and Brooklyn) to 

understand the evaluative criteria they use to assess the plea agreements that have been 

offered to defendants and their legal counsel, their views on the benefits to our system 

and views on whether or not we should begin to restructure the way prosecutors evaluate 

and assess plea agreements.  

The results of this thesis present a growth area for the New York District 

Attorney’s offices. My thesis highlights the continual need for progression and change 

within the evaluative process that prosecutors use to asses plea agreements and interact 
                                                 

8 The Vera Institute of Justice. “About US.” Vera Institute for Social Justice. 
https://www.vera.org/about (accessed March 30, 2019). 
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with defendants/clients that are racially diverse. Policies are presented to be neutral at 

face value, but somehow produce unfair racial impacts. This, unfortunately, has a 

detrimental effect on the lives of many black and brown individuals within America at 

large. 
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Chapter II. 

Definition of Terms 

 

Charge bargaining is a prosecutor’s decision whether to allow the defendant to plead to a 

less serious charge because of the dynamic of the case. 

 

District Attorney is a public official who acts as prosecutor for the state or the federal 

government in court in a particular district.9 

 

Misdemeanor Drug Offenses are considered a lesser crime with moderate penalties such 

as but not limited to small fines, serving a short jail sentence, community service, and/or 

probation.10 

 
A Misdemeanor Person Offense is a criminal offense that is less serious than a felony and 

more serious than an infraction. Misdemeanors are generally punishable by a fine and 

incarceration in a local county jail, unlike infractions that impose no jail time. 

Misdemeanors carry less than a year in prison versus felony that carry a year or more 

potential penalty.   

 
                                                 

9 Cy Vance, Jr., “Manhattan District Attorney’s Office,” http://manhattanda.org (cited January 1, 
2018). 

10 Terry Keleher, “Structural Racism,” http://www.intergroupresources.com (cited April 17, 2018). 
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Institutional racism is the existence of institutional systemic policies, practices and 

economic and political structures that place minority racial and ethnic groups at a 

disadvantage in relation to an institution's racial or ethnic majority.11 

 

Jim Crow Laws are the former practices of segregating black people in the United States. 

These laws were used to not only separate whites from black physically but also 

mentally. These laws enforced blacks to understand their lesser place as citizens and 

acknowledge that they were not good enough to engage in the same types of activities, 

lifestyles and education as whites. Similarly, this new movement of subtly cloaked Jim 

Crow laws − the mass incarceration of black males − has done just that.12  

 

A custodial sentence is a judicial sentence, imposing a punishment consisting of 

mandatory custody of the convict, either in prison or in a reformatory, (maximum 

security) psychiatry or drug detoxification (especially cold turkey). 

 

Mass Incarceration (also mass imprisonment), is a term used by historians and 

sociologists to describe the substantial increase in the number of incarcerated people in 

United States prisons over the past forty years.13 

 

Mandatory sentences (also Mandatory minimums) are those sentences that a judicial 

officer is required to impose regardless of the circumstances of the offense. In other 
                                                 

11 Keleher “Structural Racism.” 

12 Keleher “Structural Racism.” 

13 Keleher “Structural Racism.” 
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words, the judicial officer has no discretion to impose a higher or lower sentence 

depending upon the nature of the crime.14 

 

Plea bargain (also plea agreement, plea deal, or plea in mitigation) is any agreement in a 

criminal case between the prosecutor and defendant whereby the defendant agrees to 

plead guilty to a particular charge in return for some concession from the prosecutor. 

 

Racial Caste System a forcibly imposed system of racial hierarchy where a segment of 

people (in this case, African Americans) are treated as second class citizens because of 

the systemic racism. 

 

Racial Control is a mechanism used to control a group of people (racially motivated) in 

order to disenfranchise and weaken them as a people. “Social Control” a mechanism used 

to control a group of people (socially motivated) in order to disenfranchise and weaken 

them as a people.15 

 

Three-strike law significantly increases the prison sentences of persons convicted of a 

felony who have been previously convicted of two or more violent crimes or serious 

felonies and limits the ability of these offenders to receive a punishment other than a life 

sentence.

                                                 
14 Vance, Manhattan District Attorney. 

15 Thomson Gale, “Jim Crow,” Encyclopedia.com, http://www.encyclopedia.com/history/united-
states-and-canada/us-history/jim-crow-laws, April 21, 2017. 



 

18 

 

Chapter III. 

Historical Context 

 

The purpose of this thesis is to examine the process by which plea agreements are 

arranged, to understand how prosecutors ensure an equitable result for all defendants—

regardless of color or gender. Cyrus R. Vance, Jr., who became the New York County 

District Attorney in 2010, said before taking office, “The shame is not in finding that we 

have unconscious biases or that our current policies have a disproportionate racial 

impact—the shame lies in refusing to ask the questions and correct the problems.”16  

The Vera Institute’s 2014 study, Race and Prosecutorial Decision Making in the 

New York County District Attorney’s Office found that blacks are less likely to receive 

reduced charges and reduced sentences than are White and Asian defendants who accept 

plea bargains.17 (Vera Institute, p.5 2014) As well, African Americans and Latino 

defendants/clients were more likely to be detained in jail at arraignment and receive a 

sentence of incarceration with their plea bargains than similarly situated white 

defendants/clients were.18  

 

                                                 
16 The Vera Institute of Justice. “About US.” Vera Institute for Social Justice. 

https://www.vera.org/about (accessed March 30, 2019) 

17 Besiki Luka Kutateladze and Nancy R. Andiloro, Prosecution and Racial Justice in New York 
County—Technical Report (New York: Vera Institute for Justice, 2014). Accessed March 30, 2019. 
https://storage.googleapis.com/vera-web-assets/downloads/Publications/race-and-prosecution-in-
manhattan/legacy_downloads/race-and-prosecution-manhattan-technical.pdf. 

18 Kutateladze and Andiloro, Prosecution and Racial Justice in New York County. 



 

19 

Scholars and advocates have studied contrasting outcomes in judicial decision 

making for decades, leading to early proposals for sentencing guidelines.19 The role of 

prosecutors, however, including their potential contributions to racial and ethnic 

imbalances, has received relatively limited attention, especially around plea bargaining. It 

is unforeseen considering prosecutors have such a broad discretion that allows them to 

exercise influence over several stages in any criminal case20.  Prosecutorial discretion 

may extend from initial screening, charging, bail and pretrial detention recommendations, 

through diversion, plea bargaining, and sentencing.21  

Prosecutors are afforded significant discretion that heavily influence the outcome 

of the criminal justice system, such as having the ability to recommend dismissal of 

cases; either in the interest of justice or when a defendant’s guilt cannot be proven 

beyond a reasonable doubt, reduce arrest charges, and/or decline to prosecute cases.22 

Prosecutorial discretion is said to be guided by internal policies, however external 

regulation or oversight of this discretion is quite limited.23 It is projected that 94 to 97 

percent of cases end in a negotiated plea bargain.24   

Becky Pettit and Bruce Western authors of Mass Imprisonment and the Life 

Course: Race and Class Inequality in U.S. Incarceration, addressed the growth in the 

                                                 
19 Baliko, “There’s Overwhelming Evidence.”  

20 Baliko, “There’s Overwhelming Evidence.” 

21 Besiki Kutateladze, Whitney Tymas, and Mary Crowley, “Race and Prosecution in 
Manhattan,” Vera.org. Vera Institute, 1 July 2014. Web. 2 March 2017. 

22 Kutateladze, Tymas, and Crowley, “Race and Prosecution in Manhattan.”  

23 Kutateladze, Tymas, and Crowley, “Race and Prosecution in Manhattan.” 

24 Kutateladze, Tymas, and Crowley, “Race and Prosecution in Manhattan.” 
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American prison population over the past two decades and examined the changes of 

inequality and injustice within the American criminal justice system as it specifically 

related towards American unjust imprisonment. They studied the system of penal 

inequality by estimating lifetime risks of imprisonment for African Americans versus 

White Americans and their levels of education.25 They combined American census data, 

Government administrative data and various surveys to estimate whether or not men born 

between 1965 and 1969 had served prison time by the time they reached thirty years 

old.26 Their analysis also indicated that prosecutors are more responsive to White 

American victims of crime than Blacks. Their research showed that 3 percent of White 

Americans and 20 percent of Black Americans had served time in prison by their early 

thirties.27  

 Becky Petit, author of Invisible Men: Mass Incarceration and the Myth of Black 

Progress, explains how	the	decade-long	expansion	of	the	criminal	justice	system	has	led	to	

the	acute	and	rapid	disappearance	of	young,	low-skill	African-American	men	from	portraits	

of	the	American	economic,	political,	and	social	condition.	Petit demonstrated that nearly 70 

percent of young African-American men will be imprisoned at some point in their lives. 

Pettit studied how judges typically impose heavier sentences on Latino Americans and 

African Americans than on White Americans convicted of comparable felonies and who 

had similar criminal records.28 She concluded that not only did these minorities receive 

                                                 
25 Becky Pettit and Bruce Western, “Mass Imprisonment and the Life Course: Race and Class 

Inequality in U.S. Incarceration,” American Sociological Review 69, no. 2 (April 2004): 151−169. 

26 Pettit and Western, “Mass Imprisonment and the Life Course,” 151 

27 Pettit and Western “Mass Imprisonment and the Life Course,” 151 

28 Pettit “Invisible Men: Mass Incarceration and the Myth of Black Progress,” 151-168 
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harsher minimum sentences, but they also served more time for the same (or comparable) 

offense.29 She pronounced that it is principally at the sentencing stage where differential 

treatment is mostly affected.  

Well-respected authors and a number of academics have called into question 

whether the American criminal justice system is inherently racist and if so what are the 

driving factors of such an egregious and overlooked act. Their sentiments are compelling, 

however, specifically focusing on the plea agreement assessment and process will allow 

advocates and scholars a chance to understand the root of the problem (seeing that up to 

97 percent of defendants accept a plea agreement). The most significant question raised 

by this research is whether or not there is a formal evaluative criterion in place that 

allows for prosecutors to provide equitable opportunities to all of its defendants.   

 

 

 

                                                 
29 Pettit and Western, “Mass Imprisonment and the Life Course,” 160-169 
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Chapter IV. 

Research Methods 

 

Given that this is such a broad topic and that there are so many varied levels of 

information available to me, I decided to primarily focus on the following: 

a) A Non-profit in the Greater New York City area that is dedicated to ensuring that 

every defendant has access to a fair and equitable arrest, trial and sentencing 

experience within the New York criminal justice system (with whom research has 

the potential to benefit the greater US). 

b) Contextual interviews with individuals who have had varied levels of interaction 

with the New York prosecutorial process and criminal justice system 

c) Technical Reports (inclusive of datasets) will provide an opportunity to analyze 

the outcomes for the sampled defendants, trials, and out of court settled plea 

agreements. Technical reports are also information made available to the public 

for analyzation purposes. 

 
The New York Vera Institute for Social Justice 

233 Broadway 
12th Floor  

New York, NY 10279 
 
Purpose: Source of Information for Case Studies and Technical Reports 
 
 Vera’s work in the area of prosecutorial discretion helps prosecutors collect and 

analyze data at critical discretion points in the prosecutorial process, such as initial case 

screening, charging, and plea offers. Following data collection and an initial analysis, 
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Prosecution and Racial Justice Program (“PRJ”) staff and prosecutors work together to 

identify other factors that may be driving case outcomes. The Racial Justice Program 

staff members aim to assist prosecutors in developing reports of data findings, integrate 

those findings into management processes, and devise policies that reduce the risk of 

biased decision making. 

 Racial and ethnic disparities in the criminal justice system are often seen as the 

result of law enforcement practices and/or judicial decision making. The role of 

prosecutors, however, is regularly overlooked. Prosecutors have wide discretion when it 

comes to initial screening, charging, bail, and pretrial detention recommendations, as well 

as diversion, plea bargaining, and sentencing. To understand the impact of allowing 

prosecutors this broad discretionary power, the Vera Institute partnered with the District 

Attorney of New York (DANY) to study disparities in criminal case outcomes in 

Manhattan, New York.  

 

Contextual Interviews 
 
Purpose: Individuals that have had a direct encounter or relation to the New York 

Criminal Justice System. I have had the opportunity to interact and converse with 4 

current ADAs, 3 practicing defense attorney’s, 1 former ADA, 1 convicted felon and the 

Vice President of the Vera Institute for Social Justice. 

 
! ADA Shanise O’Neill, Section Chief 

!  ADA Tara DiGregorio 

!  ADA Franchesca Basso 

!  ADA Karen Rankin, Bureau Chief  
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!  Former ADA Katrina Jackson-Brown 

!  Kim Spivey – Houston, Esq. 

! Ravon Morehand 

!  Kenneth Montgomery, Esq. 

!  Jim Parsons, Vice President of the New York Vera Institute 

 

 In my interviews with the Assistant District Attorney’s (“ADA) (4), I had the 

opportunity to learn about case processing and the criteria they use/used in present and 

past cases to assess their respective plea agreements. Each ADA highlighted the ways 

they use sentencing guidelines and other informal criteria to assess the plea agreement 

they intend to offer. Moreover, each ADA explained their tactics and use of negotiation 

skills in their plea discussions with defense council.  In my interviews with Defense 

Attorneys (3), I had the opportunity to understand whether they believe their defendants 

were subject to racial privilege; bias or discrimination, and their views on the informal 

evaluative criteria used to assess plea agreements. Moreover, we’ve had the chance to 

candidly discuss the adverse impacts unconscious biases can have on defendants of color. 

All of these interviewees had varied levels of experience and outlooks on the current 

system and its effectiveness in providing equitable outcomes to all those who are exposed 

to the justice system. The interviews provided an opportunity to talk about the study and 

its possible implications for policies and practices.  
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Chapter V. 

Case Study / Technical Reports  

 

 The principal source of data for the Race and Prosecution study administered by 

the Vera Institute was produced by the District Attorney of New York’s office30 and his 

administrative case management department.  

 

Race and Prosecution by The Vera Institute of New York 

This dataset31 consisted of the review of 222,542 cases disposed of between 2010 

and 2011. The Race and Prosecution study conducted by the Vera Institute was fully 

funded by the American Department of Justice.  

 

                                                 
30 Kutateladze, Tymas, and Crowley, “Race and Prosecution in Manhattan.” 

31 The dataset included all misdemeanors, violations, and infractions, and the following selection 
of felonies: drug offenses, weapons offenses, domestic violence, burglary, and robbery (Kutateladze, 
Tymas, and Crowley, “Race and Prosecution in Manhattan.”) 
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The New York District Attorney’s office prosecutes nearly all cases brought by the police: 
94% felonies, 96% misdemeanors, 89% of violations. (Kutatetladze et al. 2014) 

 
 

The prosecutorial criminal justice process is a long and thorough process with 

several opportunities to continue or dismiss a case (Appendix I). In New York, after 

defendants are taken into police custody and arrested, the case of the defendant is then 

brought to the District Attorney’s Early Case Assessment Bureau (ECAB), where 

prosecutors then decide whether to accept the case for prosecution or decline to 

prosecute. Moreover, prosecutors have the ability to also decide which charges to bring 

against a defendant. This thesis will review specifically the correlation between race and 

the prosecutorial process including custodial holdings, case dismissals, plea bargains 

(charge and sentence offerings), misdemeanor and felonious cases: 

 
Defendants Held in Custody after Arraignment 

The Race and Prosecution study highlights that blacks primarily were significantly more 

likely than whites to be detained at arraignment.32 For felonies, a greater percentage of 

                                                 
32 Kutateladze, and Andiloro, Prosecution and Racial Justice in New York County. 

84	

86	
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blacks were detained than any other racial groups.33 For misdemeanors, a similar pattern 

transpired where blacks were detained than any other racial groups.34 Black defendants 

were found to be held in custody after arraignment at a higher rate than any other race, 

whether for felonies (61%) and misdemeanors (22%) followed by Latinos (56% felonies 

and 15% misdemeanors); whites (43% felonies and 10% misdemeanors); and Asians 

(28% felonies and 3% misdemeanors).35 Racial inconsistencies in pretrial detention were 

mostly for misdemeanor offenses where blacks were 20 percent more likely than whites 

to be detained. On the other hand, in misdemeanor property offenses Asians were 33 

percent less likely than whites to receive this outcome.36 The data provided in this 

technical report, provides a cause for further investigation into the direct correlation of 

blacks being detained at exceptionally higher rates than any other racial group. 

 
Case Dismissals 

Blacks, Latinos, and Asians were more likely to have their cases dismissed at any point, 

whether for felonies or misdemeanors, compared to whites.37 Vice President Jim Parsons 

highlighted that “many times, cases were dismissed because the assigned prosecutors 

were not able to establish elements of a crime in felony cases.” Whereas for misdemeanor 

defendants, cases were often dismissed because of the time it took to gather all of the 

evidence, prosecution time or for excessively holding defendants in custody having only 

                                                 
33 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

34 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

35 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

36 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

37 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 
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gathered partial supporting evidence against the defendant (which was ultimately a 

violation of a defendant/client’s sixth amendment right to a ‘speedy trial’). This most 

likely would lead to a case being dismissed.38  

 
Plea Bargaining 

Charge offers: In comparison with Whites, Asians, and Latinos; Blacks with a 

misdemeanor or felony charge, were found less likely to receive a reduced charge offer.39 

This statistic provides a cause for further investigation into the direct correlation of why 

blacks are found less likely to receive a reduced charge offer than any other racial group. 

Sentence offers: Blacks and Latinos were found more likely to receive custodial sentence 

offers (including time served in pretrial detention), as opposed to non-custodial sentence 

offers which includes community service, probation and fines.40 This statistic provides a 

cause for further investigation into the direct correlation of why blacks are found more 

likely to receive a custodial sentence offers versus non-custodial sentence offers which 

includes community service, probation and fines. This would lead one to think that there 

is impartial offerings at the sentencing and/or plea bargain phase of the process.  

Misdemeanor Drug Offenses (i.e., Marijuana). Racial disparities were prominent for 

misdemeanor drug offenses, followed by misdemeanor person offenses, and least 

pronounced for misdemeanor property offenses.41  

                                                 
38 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

39 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

40 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

41 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County.  
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Chart made using the data provided by the Race and Prosecution Technical Report 

 
Blacks (47%) received custodial offers compared to Latinos (32%), whites (22%), and 

Asians (8%) for misdemeanor marijuana drug offenses42.   

Black defendants/clients were found 19 percent more likely to receive a punitive sentence 

offer for misdemeanor marijuana charges, than any other racial group.43  

 
Chart made by using the data provided by the Race and Prosecution Technical Report 

 

                                                 
42 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

43 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 
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Blacks and Latinos were sentenced custodial punishments at higher rates for felonies 

(61% blacks, 55% Latinos, 40% of whites, and 22% of Asians) 

 

 
Chart made by using the data provided by the Race and Prosecution Technical Report 

 
Blacks and Latinos were sentenced custodial punishments at higher rates for 

misdemeanors (30% blacks, 20% Latinos, 16% whites, and 4% Asians). 

 
Prosecutor and Criminal Defense Characteristics:  
 
Asian and black prosecutors made more punitive offers, compared to white prosecutors, 

in custodial sentence offerings for misdemeanor marijuana cases.44  

 
Private versus Public Counsel re: Case outcomes: 
 
 Outcomes were unfavorable for defendants represented by public counsel 

(particularly when it comes to pretrial detention and sentencing), Legal Aid Society, the 

New York County Defender Services, or the Neighborhood Defender Service. Case 

                                                 
44 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 
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outcomes were favorable for defendants (regardless of race) that were represented by 

private counsel.  

 The Vera Institute’s Race and Prosecution study proved that racial disparities are 

evident throughout the prosecutorial process. At each data point blacks were treated in a 

harsher manner than any other racial group. It can be argued, given that prosecutors take 

into account prior arrest records and severity of the crimes that this explains the large 

discrepancy between blacks and all other racial groups. However, in order to assess this 

adequately, we would have to evaluate the nature and scale of prejudice endured during 

all original arresting crimes black defendants committed prior to the cases that the Vera 

Institute evaluated (see limitations), which is the beginning of a tangential research 

project. The research behind the background of defendants would provide a breadth of 

new information that could provide rationale and shed light to past inequalities and 

discrepancies within the Manhattan criminal justice system that lead to a detrimental 

continuance of a defendant receiving harsher sentencing and treatment.
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Chapter VI. 

Research Limitations 

 

As in every research project there are factors beyond your control that would not allow 

for a holistic thesis. Below were my thesis limitations: 

! The majority of my datasets and research are not structured or purposefully designed 

for research purposes and therefore will lack some information that is important from 

a research perspective.  

! Understanding that most government forms do not ask for race specificity or allows 

the answer to be optional, the data does not capture the race of victims, which may be 

important because there might be differences between intra versus inter-racial victim-

offender categories. Research might prove difficult in capturing important differences 

that may exist within these broad categories, such as country of origin, skin tone, 

language proficiency, citizenship status, or other elements of racial and ethnic 

identity.  

! The absence of socioeconomic characteristics is a clear limitation of the study. 

Defendants socioeconomic characteristics—employment, median household income 

in arresting areas, defense counsel, community ties, marital status, or education are 

not available in the data collection of prosecutors or the Vera Institute.  
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Chapter VII. 

Interviews 

 

!  ADA Shanise O’Neill, Section Chief 

!  ADA Tara DiGregorio 

!  ADA Franchesca Basso 

!  ADA Karen Rankin, Bureau Chief  

!  Former ADA Katrina Jackson-Brown 

!  Kim Spivey – Houston, Esq. 

!  Kenneth Montgomery, Esq. 

!  Jim Parsons, Vice President of the New York Vera Institute 

! Christine Duchatllier, Esq. 

! Ravon Morehand, Convicted felon 

 

Having the opportunity to interview several individuals directly tied to the New York 

District Attorney’s office provided a unique opportunity to gain insight into the 

prosecutorial plea bargain process and the evaluative criteria used to ensure equitable 

outcomes for all defendants/clients.  

 
Prosecutors have broad discretion and are able to affect the trajectory and outcome of 

criminal cases more than any other court-affiliated participant within the justice system. 

The Vera Institute proved in their 2014 analysis, Prosecutorial Decision Making, that 

although the decisions of prosecutors are guided by criminal statute, there are other 
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external factors that influence the charging process.45 For instance, restricted resources, 

such as limited court hours, may prompt a District Attorney’s office to prioritize some 

charges over others, dismissing those of lower priority. 

 Below are the results of my conversations with the legal affiliates to the New 

York prosecutorial process: 

 

 

As the Vera Institute reported, The New York District Attorney’s office prosecutes nearly 

all of the cases brought forth by the police departments—94 percent felonies, 96 percent 

misdemeanors, and 89 percent of violations.46  ADA Shanise O’Neil noted that “the high 

case acceptance rate is not indicative of the quality of arrest” meaning that there is not a 

direct correlation to the quality of the arrest. Former ADA Katrina Jackson-Brown noted 

that “low quality arrest can ultimately lead to the dismissal of a case.” 

                                                 
45 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 

46 Kutateladze, and Andiloro,  Prosecution and Racial Justice in New York County. 
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The thesis of this research project was simply to understand if there is a formal evaluative 

criteria the New York prosecutors use to assess plea agreements—100 percent of the 

attorneys that were interviewed (both prosecutors and defense attorney’s) agreed that 

there was not a formal evaluative criteria used to assess plea agreements. Instead, 

prosecutors are given the discretion to evaluate the offering of a plea agreement based on 

a wide range of informal practices such as but not limited to:  

- sentencing guidelines,  

- prior arrests,  

- charge seriousness,  

- offense type,  

- defense counsel,  
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- notoriety of the case and defendant,  

- gender,  

- prior bench warrants, 

- community service, 

- pillars in their respective communities, 

- repeat offenders, 

- beneficial information on current, prior or future cases, 

- employment, 

- references, 

- education, 

- election year and/or political temperaments,  

- prosecutorial caseloads,  

- and financial resources for further investigations, etc.  

When asked if the discretionary process that prosecutors use to assess plea 

agreements for defendants/clients was fair and equitable, 100 percent of both defense 

attorneys and prosecutors answered “no”. This is alarming and gravely concerning as 

it relates to the fairness of the prosecutorial process for defendants. However, when 

asked if prosecutors should continue to have broad discretion to assess plea 

agreements, only 50 percent answered “no”. As I dived into the question further to 

understand prosecutorial views on the process used to assess plea agreements, 

prosecutors felt that personally, the criteria they used to asses plea agreements were 

fair but felt the system as a whole did not use the same criteria. Some even feared that 

the unconscious or conscious biases by some prosecutors have caused racial 
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discrimination and discrepancies to systemically occur. Unfortunately, when you 

have such room for discretionary subjective evaluations to occur, it leaves room for 

plea agreements to contrast and vary across the board even if the offenses are 

comparable and that certain people are receiving harsher agreements than others 

based on their external features (skin and gender).  

 

Prosecutorial discretion also has resulted in harsher penalties for those defendants who 

opt for going to trial, rather than accepting a plea. The Bureau of Justice Assistance has 

found that those who go to trial are more likely to receive harsher sentences than those 

who accept a plea when comparable offenses are considered.47 The Department of Justice 

                                                 
47 Lindsey Devers, “Plea and Charge Bargaining,” Bureau of Justice Assistance, Department of 

Justice, Department of Justice, January 24, 2011, 1-3 
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found in their 2011 study of the plea agreements that defendants/clients tend to receive 

harsher sanctions if they exercise their right to a jury trial and that there is a wide range of 

prosecutorial discretion, and this varies greatly by region.48 Moreover, in my interviews 

with prosecutors and defense attorney’s; defendants that accept a plea are likely to 

receive a lighter sentence compared with those who opt for a jury or bench trial. This 

exists because prosecutors are granted wide discretion when reducing charges. These 

findings are problematic because they demonstrate that if a defendant/ client would like 

to invoke their Sixth Amendment right to a trial by jury, he or she will likely have a less 

than favorable outcome.  

 
                                                 

48 Lindsey Devers, “Plea and Charge Bargaining.” Bureau of Justice Assistance, Department of 
Justice, Department of Justice, January 24, 2011, 4 

 

0%	

10%	

20%	

30%	

40%	

50%	

60%	

70%	

80%	

90%	

100%	

Is the criminal justice system designed to protect all 
those who forcibly particpate?

Do you believe the criteria that you use to assess plea 
agreements should be universal for all other 

prosecutors to follow?

Fr
eq

ue
nc

y 
as

 a
 p

er
ce

nt
ag

e 
of

 N
o 

re
sp

on
se

s

(No) responses to questions pertaining to fairness itself



 

39 

Is the criminal justice system designed to protect all those who forcibly participate? 100 

percent of the attorneys and prosecutors responded that unfortunately they do not believe 

the current system is designed to protect all defendants, especially those of color. Kim 

Spivey and Kenneth Montgomery spoke to the overwhelming amount of black and brown 

men that are imprisoned today whilst being a minority in the country’s overall 

population. The United States Census Bureau reports that Blacks make up 13.4 percent of 

the country’s population; Latino’s make up 18.1 percent of the country’s population; and 

Whites make up 76.6 percent of the country’s population. However, Blacks make up 40 

percent of the prison population; Latinos 19 percent and Whites 39 percent. Combined 

Blacks and Latinos make up 31.5 percent of the overall US population yet 59 percent of 

the overall prison population. There are more African-American men under correctional 

control today than there were enslaved during the 1850s.49 The Justice Department 

acknowledged that Blacks are less likely to receive the benefits of shorter or reduced 

sentences as a result of the exercise of prosecutorial discretion during plea bargaining.50  

Studies have generally found a relationship between race and whether or not a defendant 

receives a reduced charge.51 

What was most troubling is that prosecutors do not believe that the criteria they 

use to assess plea agreements (and defense attorney’s in agreement as well) should be the 

universal standard for the country to follow. This begs the question of whether 

                                                 
49 Alexander, The New Jim Crow, 3. 

50 Lindsey Devers, “Plea and Charge Bargaining.” Bureau of Justice Assistance, Department of 
Justice, Department of Justice, January 24, 2011, 3 

51 Anne Morrison Piehl and Shawn D. Bushway, “Measuring and Explaining Charge Bargaining” 
Journal of Quantitative Criminology  23, no. 2 (June 2007): 
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prosecutors (those interviewed and in general) feel their assessment to be objectively fair 

and impartial is under scrutiny. 

 

Michelle Alexander, author of the New Jim Crow highlighted this best—prison systems 

are not reflective of the American population52 and those that I interviewed agree. All of 

the attorney’s I spoke with agree that the criminal justice system is not reflective of the 

American population. Becky Petit argues in her book that blacks are not inherently more 

dangerous than other racial groups, they commit drug offenses at the same rates as 

whites, yet they are imprisoned at much higher rates. Given that 95 to 97 percent of cases 

end in plea agreements, it is a troubling that there is not an impartial and/or standard 

evaluative criterion that prosecutors can use to assess plea agreements. 

                                                 
52 Alexander, The New Jim Crow, 3. 
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Overwhelmingly, 90 percent of prosecutors and defense attorneys believed that personal 

bias could affect the work of their colleagues. As prosecutors are humanly flawed, their 

bias can have a great effect on the decisions they make, pleas they offer and ways to use 

their discretionary power. The 10 percent dissenting opinions believed that since 

prosecutors have taken an oath to be fair and impartial that excludes them from 

conducting themselves in a manner less than honorable. However, unconscious bias has 

become part of the national professional dialogue for this reason. Defense Attorney Kim 

Houston-Spivey noted that “the only way to completely eliminate prosecutorial bias 

would be to somehow incorporate the use of computer programs to determine a client’s 

plea. Other than that, it is next to impossible—this is why we need to hope that these 

offices in positions of power hire more diverse staff” I would argue that if there was a 

computer program to determine one’s guilt, innocence, and/or plea, this system would 

90%	

10%	

Do you believe personal bias can effect the work of 
prosecutors?

% Yes % No



 

42 

still need to take into account the defendant/clients prior arrests and convictions that may 

have been a victim to prosecutorial or judicial bias.  

 

 
 

In almost all of my interviews there seemed to be confusion around whether or not the 

District Attorney’s office records data as it pertains to defendants. Defense Attorney 

Kenneth Montgomery believes that racial data is not recorded because it would highlight 

even further the racial discrepancies between prosecutors and their plea offerings to 

defendants of color. Vice President of Research at the Vera Institute, Jim Parsons, 

exclaims that researchers are rarely given access to the data necessary to investigate the 

relationship between race and ethnicity and prosecutorial outcomes and, in most 

jurisdictions, much of this information is not systematically captured. (Vera Institute p. iv 

2014). 
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Plea bargaining is an inherent part of the criminal justice system. Former ADA Katrina 

Jackson-Brown says that “the American Criminal justice system would not effectively 

continue to operate without the swift ability for prosecutors to offer discretionary pleas”. 

She expresses that if all defendants opted for a jury or bench trial, the prosecution process 

would not move in a timely manner because prosecutors are not given the proper 

financial or human capital resources to allow everyone a length trial. Thus, prosecutors 

push for the acceptance of plea agreements. The excessive number of cases that 

prosecutors charge make an official ban on plea bargaining impractical. This problem has 

even been recognized by various scholars and policymakers who argue that the system is 

in need of reform.53 

                                                 
53 Rachel E. Barkow, “Separation of Powers and the Criminal Law,” Stanford Law Review 58 

(2006): 1044-1050. 
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Chapter VIII. 

What Does the Literature Say? 

 

 Nicole Gonzalez Van Cleve is the award-winning author of Crook County: 

Racism and Injustice in America's Largest Criminal Court. She is currently an associate 

professor at the University of Delaware in the Department of Sociology and Criminal 

Justice. Her nicely timed new book, Crook County: Racism and Injustice in America's 

Largest Criminal Court, adds an essential and critical dimension toward revealing the 

deeply flawed operation of the criminal justice system by focusing on how felonies are 

processed in Cook County located in Chicago, Illinois. This book has been introduced at 

a crucial time where Americans are gradually waking up to the ominous effects of police 

brutality, racial profiling, and the mass incarceration, of people of color in neighborhoods 

of distress. This book reaffirms what many believe—that there is a world of punishment 

determined by race and financial means, not the individual offense. 

The author’s premise throughout the book is that the legal professionals in Cook 

County (ranging from the security officers to the judges) are racist which affects their 

professionalism, lack of respect, and thoroughness in providing a just act of due process 

for defendants of color. She goes on to exclaim that because of their inherent racism and 

lack of compassion, this causes the system to be beneficial for middle- and upper-class 

whites and detrimental for blacks and Latinos of all classes.  

Van Cleve uses her personal experiences as an intern with the State’s Attorney’s 

office, as well as several interviews and observations by court room investigators, and 
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legal professionals to support her claims that the Cook County criminal justice 

professionals are inherently racist. She does not use any data, real names, representative 

cases or factually supported statements to further prove and substantiate her claims. 

Van Cleve interprets the most mundane acts as a display of overt racism. For 

example, she stated that Cook County security officers are racist because they allow staff 

(who can be black or white) to go through a different security door, while members of the 

public (predominantly black) are required to go through an intrusive security process with 

guards who are mean.54 (Crook County, 16). She states that the “visual of a black and 

brown entrance and a separate entrance for whites was my first clue of a double system of 

justice.” The first problem with this claim is that she is a self-described person of color, 

who acknowledges that she uses the staff entrance. Second, she failed to mention that this 

is something common in every courthouse throughout America, government buildings 

and even the airport. The fact that most of the general public coming into the building 

happens to be people of color points to racism elsewhere in the system and poor 

references of racism, but not through security protocols. This, along with several other 

displacements of systemic blame, causes her credibility to be questioned, which puts the 

integrity of her book at stake. 

Three major critiques stood out while reading the book:  

1. There was no data to support her claims—the one time she used data was to 

show us that public defenders do not believe defendants of color are treated 

fairly within the court system whereas privately retained lawyers feel 

                                                 
54 Nicole Gonzalez Van Cleve, Crook County: Racism and Injustice in America's Largest 

Criminal Court (Stanford: Stanford University Press, 2016), 16. 
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defendants are treated equally.55  With a gross lack of evidence or real-life 

references and examples she leaves readers (especially those eager to oppose 

or acknowledge systemic racism) more likely to assume that defendants of 

color are not being mistreated based on their race but, because of economic 

disparities, the courtroom bias is primarily due to a lack of economic support. 

2. Personalized interpretations - The problem with writing a book that is almost 

entirely based on one person's experience is that it is seen as subjective, 

emotional and loses its validity. Readers can not argue with hard data or real 

accounts of experience. 

3. Information provided—The author didn’t introduce any new information 

which according to Wayne C. Booth his book, The Craft of Research it is the 

foundation of any quality piece of literature. Tell your readers something they 

do not know.  

Van Cleve believes the legal professionals of Chicago are inherently racist which causes 

the system to be racist. Although she did not use the appropriate examples to support her 

claim, she did raise a valuable point/thesis within her book—if the members of a 

institutional system (in this case the Criminal Justice system) are racist, does that by 

default make the system as a whole inherently racist? When reviewing federal, state and 

local prosecutor’s broad allowance of discretion this is monumental. How do you 

measure the fairness of a prosecutor’s unbiased judgement? Do we expect prosecutors to 

be fair because they take an oath—similar to how we expect all people to be fair as their 

constitutional duties tell them so. However, humans disappoint and are flawed but how 

                                                 
55 Van Cleve, Crook County, 96. 
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do we enforce a criminal process or system and allow such broad discretion to determine 

the fate of hundreds of thousands of individuals? Van Cleve, although poorly written or 

factually substantiated, allowed us to answer these questions for ourselves. 

 Michael Rocque received his PhD from Northeastern University’s School of 

Criminology and Criminal Justice. Professor Rocque’s research interests are 

criminological theory, racial disparities in the criminal justice system, and desistance 

from crime. In his book Racial Disparities in the Criminal Justice System and 

Perceptions of Legitimacy − A Theoretical Linkage, Rocque highlights that African 

Americans, are more likely to be arrested and sentenced to longer prison terms than those 

who are white. Rocque expresses that a plethora of researchers have justified these 

disproportionate statistics by claiming that “more minorities are inherently engaged in 

more deviant and criminal behavior than whites are.”56 He escalates a theoretical linkage 

between racial disparity in criminal justice contact and legitimacy towards the law. 

Rocque’s research in differential treatment proves that more Whites are treated with 

special privilege in the criminal justice system. While blatant discrimination may no 

longer occur within the American court system for African Americans, he argues that 

more ‘‘subtle’’ or cumulative forms of discrimination may still exist − small degrees of 

discrimination at each stage of the justice system − presenting serious disadvantages for 

minorities. Differential treatment, real or perceived, has consequences for how groups 

view the system in terms of fairness or legitimacy. Rocque escalates a theoretical linkage 

between racial disparity in criminal justice contact and legitimacy towards the law. At its 

core, the model suggests that differential treatment (either personal or vicarious) 

                                                 
56 Michael Rocque, “Racial Disparities in the Criminal Justice System and Perceptions of 

Legitimacy: A Theoretical Linkage,” Race and Justice 1, no. 3 (July 25, 2011): 292−315.  
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negatively impacts legitimacy, which in turn increases criminal behavior (and thus, racial 

disparities in criminal justice contact).  

 
Differential Behavior 

In Rocque’s research he seeks to justify the variants between ‘‘official’’ rates of 

criminal justice contacts and African Americans/Whites (e.g., higher arrest rates for 

Blacks; longer sentences). Consequently, a portion of his research suggests that on 

average, African Americans commit more crimes than whites do and of those crimes, 

they are more serious.57 The studies that are attempting to explain, address and justify the 

rationale behind racial disparities in the American criminal justice system show that 

much of the difference could be explained by differential crime rates. Rocque highlights 

outside scholarly research proved that African Americans commit more serious crimes 

and have a higher prevalence of crimes than White Americans do.58 Racial disparity in 

the criminal justice system with respect to arrest may “reflect real differences in the 

frequency and seriousness of delinquent acts.” This argument holds that for the most part, 

racial disparities in the criminal justice system are not due to extralegal factors of 

discrimination but that the disparities more so lie within the difference of behavior and 

acknowledgement within the African-American community versus the White-American 

community and the way each community views law enforcement.59 

 
Differential Treatment 

                                                 
57 Rocque, “Racial Disparities,” 293-299 
58 Rocque, “Racial Disparities,” 292-300 

59 Rocque, “Racial Disparities,” 309-310 
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Rocque’s research in differential treatment proves that more Whites are treated 

with special privilege in the criminal justice system. That is, many studies suggest there is 

a degree of unwarranted racial disparity in police contacts and courtroom decisions60. 

Although our criminal justice system is explicitly based on the premise of “equality for 

all”, administratively this is not always the case for African Americans resulting in the 

exploitation of vast inequalities. While blatant discrimination may no longer occur within 

the American court system for African Americans, one may argue that more “subtle” or 

cumulative forms of discrimination may still exist-small degrees of racial discrimination 

at each stage of the justice system may accumulate to present serious disadvantages for 

minorities. Differential treatment, real or perceived, has consequences for how groups 

view the system in terms of fairness or legitimacy.  

In his research, Rocque aims to highlight the effect of behavioral, personal and 

vicarious experiences can have on the African-American view of the American Criminal 

Justice system and how this has an adverse impact on the arrest and imprisonment of 

African Americans? Rocque addressed the theoretical linkage between racial disparity in 

criminal justice contact and legitimacy towards the law. At its root, his model suggests 

that differential treatment (either personal or vicarious) negatively impacts legitimacy, 

which in turn increases criminal behavior (and thus, racial disparities in criminal justice 

contact). The main argument that he proves is that differential treatment negatively 

impacts legitimacy, which in turn increases criminal behavior. He uses a great deal of 

scholarly outside sources and research to further the claim that differential treatment 

negatively impacts legitimacy, which in turn increases criminal behavior. However, 

                                                 
60 Rocque, “Racial Disparities,” 304-313 
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Rocque does not address where the differential treatment stems from and whether or not 

the differential treatment is justified.  

In reality, “differential treatment” has no justification. The prison system 

continues to be a place to keep African-American men, financially, emotionally, 

educationally and socially enslaved.  Furthermore, these men are continuously at a 

disadvantage with little or no opportunity to participate in the political process or 

function in the real world after release.  African-American men are deliberately targeted 

and convicted of petty crimes and disappear into the penal system for years. In order to 

eradicate this kind of control over men of color and decrease the massive number of men 

re-entering the penal system, a major movement for change in minor crime laws and 

mass incarceration in the U.S. prison needs to occur.  

Michelle Alexander, author of The New Jim Crow, argues that the racial caste 

system in America has not ended, however, it has simply managed to become a well-

disguised and redesigned structure to systemically keep African Americans from 

progressing. She articulates that the criminal justice system functions as a modern system 

of racial control, even as it formally adheres to the principle of fairness and equality for 

all.61  Alexander highlights a pressing concern, that there are more African-American 

men under correctional control today than there were enslaved in the year 1850, the war 

on drugs and its targeted demographics,62 and that people of color are no more likely to 

use and sell illegal drugs than whites—(1/10 white Americans sell or buy drugs 

compared to the 1/13 African Americans). African Americans are being branded as 

                                                 
61 Alexander, The New Jim Crow, 2 

62 Alexander, The New Jim Crow, 21-49 
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felons for minor non-violent drug offenses—4/5 men have been arrested, not of selling 

drugs but for simply the use or possession of illegal drugs.63 Mandatory sentencing laws 

have essentially corrupted the criminal justice system by pressuring many defendants to 

take a plea bargain.64  

  Her insightful book challenges readers to place mass incarceration at the 

forefront of a new Racial Injustice movement in America. She leads readers to question 

whether or not we are indeed living in a society where there is a set of newly cloaked Jim 

Crow Laws in place. Her analysis reflects the passion of an advocate and the intellect of a 

scholar. Although we know it is socially unacceptable to use race in order to discriminate 

or exclude a person from something, it would seem as though our legal system is used as 

a way to associate criminality with people of color and then engage in the prejudicial 

practices we supposedly left behind many years ago.  In today’s 21st-century world, it is 

legal to discriminate against ex-offenders in ways it was once legal to discriminate 

against African Americans.65 Once you’re labeled a convicted felon, you are 

unfortunately categorized as a “second class citizen.” Although it varies from state to 

state because of the various state laws, more or less if you are labeled as a felon, you are 

stripped of your voting rights, subjected to employment and housing discrimination, and 

excluded from jury service and government assistance (i.e. food stamps, welfare, and 

housing).   The very rights that were supposedly won in the civil rights movement no 

longer exist for those convicted felons.66 With the mass incarceration of African-
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64 Alexander, The New Jim Crow, 51-58. 
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American males, these essential “rights” that we were granted many years ago, are being 

taken away from 39 percent of the African-American male population67 

The war on drugs almost exclusively focuses on poor communities of color. Drug 

markets in the United States are much like our society, segregated by race. Two-thirds of 

the African-American population who are incarcerated today for drug related offenses 

have no history of violence or significant selling activity. Mandatory sentencing laws 

have essentially corrupted the criminal justice system by pressuring many defendants to 

take a plea bargain.68 

Alexander addressed the American notion that the country is in an “era of 

colorblindness” where the nation has “moved beyond” race. During the 1990’s, nearly 

eighty percent of the increases in drug arrest were for marijuana possession, a drug now 

widely believed to be less harmful than alcohol or tobacco. Alexander believes the drug 

war was part of the Republican Party’s strategy of racial politics not solely drug crime. It 

was a way to appeal to poor working-class white voters who were unreasonably 

threatened by the gains of the civil rights movement. She goes further to assert that the 

crackdown was less a response to the actual explosion of violent crime than a deliberate 

effort to push back the gains of the civil rights movement.69 The United States prison 

population has quintupled; from approximately 300,000 in the 1970 to about two million 

today.70 During the 1990’s, nearly eighty percent of the increases in drug arrest were for 

marijuana possession, a drug now widely believed to be less harmful than alcohol or 
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tobacco.71 Mandatory sentencing laws have essentially corrupted the criminal justice 

system by pressuring many defendants to basically take a plea bargain rather than take 

their chances to an actual trial where a jury could decide their guilt or innocence.72 There 

is good reason to believe that those numbers are higher than they’ve ever been because of 

mandatory sentencing laws. 

Her argument neglects the entire scope of the problem. The injustice that affects 

not just the 2.3 million people behind bars, but also the 4.8 million others on probation or 

parole, and the millions more whose criminal records stigmatize them for life. This 

system depends on the prison label, not just prison time. 

In Mass Imprisonment and the Life Course: Race and Class Inequality in U.S. 

Incarceration, Becky Pettit and Bruce Western addressed the growth in the American 

prison population over the past two decades and examined the changes of inequality and 

injustice within the American criminal justice system as it specifically related towards 

American unjust imprisonment.73 They studied the system of penal inequality by 

estimating lifetime risks of imprisonment for African Americans versus White Americans 

and the levels of education.74 They combined American census data, Government 

administrative data and various surveys to estimate that whether or not men born between 

1965 and 1969 had served prison time by the time they reached thirty years old75. Their 

research showed that 3 percent of White Americans and 20 percent of Black Americans 
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had served time in prison by their early thirties.76 The risk of incarceration is highly 

stratified by the amount of education one has received within their lifetime. Among 

African-American men born during this period, 30 percent of those without college 

education and nearly 60 percent of high school dropouts went to prison by 1999.77 The 

novel ubiquity of imprisonment indicates the emergence of incarceration as a new stage 

in the life course of young lowly skilled black men. 

 The authors examined as well the degree to which race influences police arrest 

decisions. Two type of possible racial biases were examined: 

1. Suspect-directed: which examines whether blacks are more likely to be arrested 

than whites. 

2. Victim-directed: which examines whether police are equally responsive to 

African-American and White American victims of crime the same way. 

Their analysis indicated that police are more responsive to White-American victims of 

crime. In light of the national and local tension within our country, the results of their 

analysis were not surprising at all, but once again it challenges the readers to call into 

question why there is not any major action being taken to stop this.  

This research is unique because it helps us to reflect upon the fact that the greater 

amount of education one has (within the African-American community) plays a large part 

in the likelihood of the person being imprisoned. However, this study calls into question 

whether or not that is a good or bad thing. The first thought I had in analyzing their 

research is that uneducated African-American males are at risk because they are not 
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informed legally of their rights, educated enough to make consecutive decisions and, due 

to their lack of education (resulting in a lack of financial means), they will not be able to 

have access to competent attorneys, resulting in their need to use underpaid and 

overworked public defense attorneys. These causes present a deeper issue. Are the 

uneducated African Americans easier targets? This lack of education appears to be 

another way in which African-American males will be disenfranchised. Allowing the 

correlation of their lack of education, which increases their likelihood to be arrested, 

shows the gap within the protection of the system. 

Conclusively, the risk of stratification is contingent upon the amount of education 

one receives. Petit and Western attempt to address the lifetime risks of imprisonment for 

black and white men at different levels of education to see if the lack of education 

increases of the likelihood of imprisonment. Their main argument is centered on the 

emergence of incarceration as a new stage in the life course of young low-skilled black 

men. Petit and Western use a large amount of data, statistics and scholarly sources for 

reference. Their argument neglects the entire scope of the problem. The lack of education 

may play a key role in the increase of black imprisonment but doesn’t explain why there 

is a disproportionate amount of education between blacks and whites. Does the systemic 

oppression of African Americans go beyond the criminal justice system? One might be 

led to think that the lackluster opportunities for educational growth and resources are 

another other systemic means of oppression.  

To bring institutionalized racism to an end, more is required than changing the 

priorities, social media campaigns and acknowledgement of the issues and concerns 

within the country, although that does help a great deal. Addressing the conditions that 
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lead to crime in the first place is a broad agenda that requires serious thought and 

concern. However, it is the decisions made today in the areas of policy, programs, and 

funding that will determine whether the criminal justice system will exert as much 

control over the next generation of African-American males as it does over the current 

generation.  

 In her book, Invisible Men: Mass Incarceration and the Myth of Black Progress, 

Becky Pettit analyzes whether or not being in prison or jail is more common than being 

employed for uneducated African-American men. Her research proved that financially 

disadvantaged and uneducated African-American men with make up a disproportionate 

share of incarcerated Americans. Pettit addresses the fact that national surveys do not 

account for prison inmates, resulting in the misrepresentation of American political, 

economic, and social conditions in general and African-American progress in particular. 

Invisible Men provides an eye-opening lens of how mass incarceration has concealed 

decades of racial inequalities.  

Pettit’s research shows that there is nothing inherent in African-American culture 

that is conducive to crime. She highlights that African-American culture is not a culture 

that promotes violence or crime but that circumstance (similar to other ethnic groups) 

presents criminal opportunity. She acknowledged, however, that high rates of African-

American crime largely stem from the structural connections between unemployment, 

economic deprivation and family disruption within the urban African-American 

communities.78 
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Pettit also comprehensively studies how judges typically impose heavier 

sentences on Hispanic Americans and African Americans than on White Americans 

convicted of comparable felonies and who had similar criminal records. She concluded 

that not only did these minorities receive harsher minimum sentences, but they also 

served more time for the same (or comparable) offense.79 She pronounces that it is 

chiefly at the sentencing stage where differential treatment is mostly affected. Her main 

argument is predicated on the emergence of incarceration as a new stage in the life course 

of young uneducated black men.
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Chapter X. 

Conclusion 

 

We are all flawed and influenced by our life experiences and those around us. We 

are conditioned by various external experiences that we face throughout our life that 

inadvertently shapes the way we view the people that surround us, the shows we watch, 

the books and articles we read, the social gatherings we attend and the lens by which we 

view the world and people in it. Everyone has different perspectives based on their race, 

gender, ethnicity, religion, sexual orientation, socioeconomic status, nationality, and a 

whole array of other factors. Unfortunately, for defendants/clients undergoing the 

prosecutorial process within the criminal justice system, these views can also affect our 

professional lives. Prosecutors, whether it be their unconscious or conscious bias, can 

have a great effect on the decisions they make, pleas they offer and ways to use their 

discretionary authority. We have seen that prosecutors have the ability to stop a case at 

any point as it progresses throughout the judicial process. Moreover, Former ADA Brown 

stated that “the criminal justice system would not survive if every defendant had to go to 

trial.” Our system is publicized as an impartial system, free of flaws and racial prejudice. 

However, because we allow everyday individuals who are not immune to societal 

prejudices, social media and inequality, defendants/clients are subjected to human error 

and detrimental racism. 
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“The DA’s office does not provide equitable opportunities for defendants/clients….” 

How do we correct a system in a country that has wronged and targeted specific 

groups of people since its birth? The New York prosecutorial process is one that unfairly 

mistreats black and brown individuals, demonstrates a lack of accountability and violates 

several aspects of an American’s access to their sixth amendment right.  

Blacks and Latinos are overrepresented in the U.S. criminal justice system. While 

racial disparity in case outcomes is often attributed to law enforcement practices or 

judicial decision making, the role of prosecutors is often overlooked. Prosecutors have 

wide discretionary power in case processing decisions—from initial screening, charging, 

bail, and pretrial recommendations, plea bargaining, and sentencing recommendations.80 

It is projected that 94 to 97 percent of cases end in a negotiated plea bargain.81   The 

Manhattan District Attorney’s offices evaluative criteria that determines plea agreements 

does not provide equitable opportunities for their defendants/clients. The plea agreement 

process is problematic for allowing prosecutors too much discretion compared to judges, 

who are held to concise sentencing guidelines.82 Prosecutorial bias can be extremely 

detrimental to the plea agreement process, as prosecutors do not feel confident in their 

colleagues to uphold the ethical standards laid forth by their employment guidelines. 

Living in this current political climate and in years prior and the lack of racial diversity in 

the prosecutor’s office as well as in those who sit on the judicial bench, allows for 
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unconscious and conscious bias to greatly influence the outcome of a case that can 

detrimentally and adversely impact the life of many brown and black people. 

 

Moving Forward 

It is evident that the system needs correction and that happens by taking a hard-

internal look at the unfavorable effects of allowing prosecutors such broad discretion 

without a formal evaluative criteria that they are mandated to follow. With that said, there 

are situations where prosecutors should have limited discretion to allow for special 

circumstances that a criteria may not have accounted for. In that case, prosecutors should 

have the ability to use their discretion in plea offerings where it relates to low-level 

crimes, fines and community service. All potential jail time offenses must call for 

prosecutors to follow a pre-selected evaluated criteria that ensures fair and equitable 

outcomes for all defendants. 
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Appendix I. 

 

Figure 1.1 83 - This figure details the criminal justice process that a defendant will have to adhere to beginning with the arrest to the 
sentencing. Most of these steps with in this process, Prosecutors have discretion in deciding to move forward or continue with the 
process. 

                                                 
83 Provided by the Vera Institute, Race and Prosecution 2014 Study. 
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