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Abstract

International trade is an essential aspect of the global economy. Due to the lack of
a standard international law or enforcement mechanism, this commerce operates in a
legal grey area. The system called investor-state dispute settlement (ISDS) is the
arbitration process that decides who is at fault in an international trade issue, and then
mostly importantly, how much compensation is to be paid out. This archaic system is
compromised of three appointed arbitrators and engaging in a claim alone will cost both
investor and state around four million dollars, this is before the settlement is awarded by
the tribunal. Investor state dispute settlement is riddled with corruption: incredibly high
costs, biased arbitrators, and a power dynamic that perpetuates equality in both the
monetary and political world. It is a system that is in desperate need of modernization
and change. The vague and arbitrary system that was created during the colonial era no

longer serves as the fair, accessible legal battleground that it was intended to.
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Chapter .

Why does ISDS Exist?

The power and usefulness of trade has long been recognized, but what was once a
simple system that exchanged one good for another has developed into a far more
complex global economy. Global commerce exists in its current form because consumers
continue to drive demand for international goods and services. This economy functions
through treaties and negotiations that not only facilitate global trade but protect it as well.
Nations interacting implies different policies, practices, cultures, procedures and laws.
When one nation trades with another, whose laws do they adhere to?

Investor state dispute settlement (ISDS) is an arbitration procedure that ensures
that private actors have the ability to sue a state if they feel their property or investment
has been violated. The origins of this system stemmed from the end of the imperialist
colonial era.! ISDS treaties were signed between a country and its recently acquired
sovereign to ensure that the colonial country could guarantee proper legal protection to its
investors.? This meant that an English investor who bought land or a piece of equipment
in an English territory, would have his investment protected under an international legal
code in a territory that otherwise had none. This was done to encourage investment and
development in the newly discovered parts of the world at the time. When military force

was no longer an option for enforcing trade agreements and after encouragement from the

! Simon Lester, “The ISDS Controversy: How We Got Here and Where Next,” Cato.org, July 1, 2016,
https://www.cato.org/commentary/isds-controversy-how-we-got-here-where-next.

2 Gus Van Harten, "Origins of ISDS Treaties," In The Trouble with Foreign Investor Protection, Oxford:
Oxford University Press, 2020. Oxford Scholarship Online, 2020. doi:
10.1093/0s0/9780198866213.003.0002.
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World Bank at the time, ISDS was adopted as the legal mechanism by former colonial
powers.? This time period highlighted the inequalities in global development and as a
result ushered in a new wave of trade, settlement, and for some countries, expedited
advancement. To protect businessmen and investors as they ventured into undeveloped
countries, ISDS was there as a dispute resolution system. As international trade and
foreign investments continued to dominate the global economy today, ISDS has been
adopted throughout the world and is now a conditional standard framework in trade
treaties. 95% of the treaties signed since 1980 have included a clause that names ISDS as

the dispute resolution system to be used between a foreign investor and a nation state.

Clause Number of treaties (out of the 2571 mapped Percentage of
treaties, noting 2436 were signed post-1980) total treaties
Indirect expropriation is mentioned 2448 95.2
No expropriation clause 8 0.3
Define indirect expropriation 149 5.8
Explicit PR clause (prohibiting PRs) 212 8.2
Contain a TRIMs reference for their 12 0.5
type of PR clause
Contain a list of prohibited PRs 155 6.0
Contain ISDS 2440 949

Table 1. Provisions in International Investment Agreements
Source: UNCTAD.

Today, when an ISDS claim is filed, a tribunal of three arbitrators is assembled.
The investor appoints one, the defending state appoints the other, and third is mutually

agreed on by both parties. The tribunal then looks into the claim, discusses what type of

3 Van Harten, Origins of ISDS Treaties.



compensation and what amount is reasonable for a settlement and hands down a binding
decision. Often, an ISDS case does not pertain to whether or not a party is guilty, it
focuses on which party had a right to make the decisions that they did, and as a
consequence of those decisions if and what amount of money they owe because of them.

Though its structure and procedure were used during colonial ventures, and it was
officially ratified in 1966, the named ISDS clause was first written into an investment
treaty in 1969.* At this time, after coming out of two world wars, the globe had quite the
range of “have” and “have not” countries. The developed world was thriving through
scientific exploration and discovery, infrastructure, and economic advancement. The
undeveloped world was suffering from crippling debt, lack of infrastructure, and the lack
of basic national economies. ISDS was introduced here as a security blanket to encourage
foreign investors to expand their business into the developing world. This would
hopefully help to facilitate progress and development in poorer countries, as well as
ensure that foreign investors had legal protection while operating in a country that might
not even have their own government or legal code in place yet.

Between 1969 and 1997, four total ISDS claims were filed. It is likely that the
limited number of claims is not because there were so few disputes, but rather because
there was little to no knowledge of the existence of ISDS.> NAFTA was signed in 1994
with an ISDS clause and in 1997 the first claim was filed against Mexico under the

NAFTA treaty by an American company called Metalclad. Since 1997, 1000+ ISDS

4 Haley Sweetland Edwards, “Shadow Courts the Tribunals That Rule Global Trade,” in Shadow Courts the
Tribunals That Rule Global Trade (New York, NY: Paw Prints, 2016), pp. 15-21.
5 Lester, The ISDS Controversy: How We Got Here and Where Next.
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cases have been filed.® This explosion after NAFTA can be explained in a couple of
ways. In 1997 the world was far more connected than it was in 1969. The first few cases
filed under NAFTA were relatively high profile and reported on in the media; suddenly
the public was not only learning about the existence of ISDS but watching it play out.”
People now saw what it was, how it worked, and what it could do, and they realized the
power that investors have on the international stage. NAFTA was a major bookmark in
the movement of globalization. To many, globalizing was the way to facilitate
development in all corners of the world. However, the system of globalization also
perpetuated inequalities. While the main idea was to connect the world and to exchange
goods, cultures and ideas, the larger and wealthier countries always had the upper hand.
With a stable economy, you can make strategic trade and partnership decisions. With a
crumbling economy, you have no leverage and no bargaining power; you take what you
are offered. NAFTA was the first of its kind of international trade treaties, but many
others of similar stature came quickly after it. These treaties all included ISDS and were
now protecting wealthy investors in wealthy countries against poor undeveloped
countries with fragile governments. As with anything, ISDS became a system that was
easily abused. What was once meant to help facilitate foreign investment, was now a key
bargaining chip to ensure wealthy investors could keep their wealth, even if it was at the
expense of a poor undeveloped nation and its people. Why is this tribunal system still

written into 95% of treaties as legal means for dispute resolution?

¢ “Investment Dispute Settlement Navigator | UNCTAD Division on Investment and Enterprise,” United
Nations Investment Policy Hub, accessed February 25, 2022,
https://investmentpolicy.unctad.org/investment-dispute-settlement?status=1000.

" Lester, The ISDS Controversy: How We Got Here and Where Next.


https://www.cato.org/commentary/isds-controversy-how-we-got-here-where-next

There are clear reasons why ISDS came to be in the first place: it provides a legal
framework to adhere to in a previously gray area. There is no international court or
international legal code and ISDS facilitates international trade while providing
protection for foreign investors. Especially in developing countries that do not yet have
fully established, stable governments and court systems, this assures investors that they
have a legal mechanism to protect themselves. However, it clearly perpetuates inequality
and helps to keep the rich, rich and the poor, poor. Critics are also right to point out the
shortcomings that have developed as the system has been used more. There is an
outrageous cost to both parties to participate in arbitration but especially a country whose
citizens bear the cost burden. Corruption surrounds arbitrators who benefit from a
favorable decision to their party as it increases the likelihood they will be appointed/hired
again. The power discrepancy continues to deepen between developed and developing
countries. Lastly, the fact is that ISDS is a one-sided system, as only an investor can
initiate a claim and not a nation state. The system was created with intentions of
protecting an investor in an otherwise lawless land, but now with its continued usage and
existence, it protects corporations and their values, while questioning and challenging the
environmental and ethical standards a nation chooses.

Dispute resolution is essential to a stable global economy. ISDS provides
protection to foreign investors that encourages them to invest in international resources,
businesses and various endeavors. However, the way the system is constructed ensures
that the investor will benefit from its existence, with no such assurance for developing
countries. It is not a tribunal convening to determine guilt, but rather where the fault is.

The extent of the fault is then determined through awarded compensation. An ISDS



tribunal is a tool for educated, wealthy investors who want assurance that they will
receive financial compensation should something go wrong with their investment in a
riskier environment. As globalization has continued to perpetuate, but inequality along
with it, ISDS has protected the continuance of inequality by providing a leg up for
investors in developed countries. These tribunals have protected companies and investors
from foreign national policies and anti-capitalist practices. Though its origins may have
had purer intentions, in present day ISDS is the shell of an antiquated system that is

riddled with corruption, manipulation and deception; it is in desperate need of reform.

Case Studies

Metalclad is an American landfill management company that filed an ISDS claim
against Mexico in 1997.% This was the first ISDS claim filed under the NAFTA treaty and
the case that put ISDS on the map. A headline reading “Landmark Victory Awarded to
Metalclad in First Ever NAFTA Case,” in Canada Newswire in 2000 helps to explain
why this case was so momentous.’ The legal battle that ensued between Metalclad and
Mexico showcased the power, nuances, and intricacies of the ISDS system and was
essentially the biggest exposure ISDS had to date. The claim took several years to work
through as various legal avenues were tried and applied by both parties, but in the end
Metalclad was awarded compensation due to the Mexican government continually

changing their policies in an attempt to shut down a Metalclad plant. This case reinforces

8 Sweetland Edwards, Shadow Courts, page 50.

9 "Landmark Victory Awarded to Metalclad in First Ever NAFTA Case; Metalclad's Three-Attorney Team
Takes on Mexico's 40-Member Team and Triumphs, Setting Investor Protection Precedent Under
NAFTA". Canada NewsWire. August 30, 2000, Wednesday. https://advance-lexis-com.ezp-
prodl.hul.harvard.edu/api/document?collection=news&id=urn:contentltem:4139-0380-00RG-W11D-
00000-00&context=1516831.



the reasons ISDS was implemented in the first place and how the lack of an international

legal code can leave foreign investors at the mercy of unstable foreign governments.

Metalclad vs. Mexico

In 1993, Metalclad Corporation, an American landfill management company, had
the option to purchase Coterin (Confinamiento Tenico de Residuos Industriales, S.A. de
C.V.), a Mexican waste management company that had permits to build a hazardous
waste transfer station and a hazardous waste landfill in La Pedrera, Mexico.!? After
Coterin obtained the state and federal permits to operate a hazardous-waste transfer
station and landfill, Metalclad and CEO, Grant Kesler, completed the purchase of the
company. In 1994 they began construction until the municipality of Guadalcazar, ordered
a halt citing that they had not issued a permit. After being granted the final permit by the
municipality, Metalclad completed construction in 1995.

The station was set to open in March of 1995, but protesters and demonstrations
prevented its opening. Later that year, Metalclad and the Mexican government entered
into an agreement, a Convenio, that Metalclad could operate its facility, but they needed
to address new environmental concerns that required them to build in a buffer zone
around the facility for species conservation. San Lui Potosi was the governor of
Guadalcazar at the time the dispute was filed and was in fierce opposition of the

Metalclad plant. Before Metalclad purchased the land, Potosi was sensitive to the

10 William S Dodge, “Metalclad Corporation v. Mexico. ICSID Case No. ARB(AF)/97/1.40 ILM 36
(2001), and Mexico v. Metalclad Corporation. 2001 B.C.S.C. 664,” The American Journal of International
Law 95, no. 4 (2001): 910-19. https://doi.org/10.2307/2674651.



complaints of nearby residents claiming that the previous plant wasn’t disposing of waste
properly and was contaminating the water supply causing them to get sick and suffer
from various diseases. Though the environmental study concluded that the plant was far
enough away from the water table, he remained skeptical and on the side of the local
residents. When Metalclad applied for an additional permit to complete the agreed upon
buffer zone, Potosi denied it. Potosi and the municipally then filed a complaint
challenging the Convenio that was denied, and in turn challenged the denial which caused
an injunction in the courts barring Metalclad from operating the landfill.!! Days before
Potosi’s term was up, he declared the land where the plant was Natural Area citing the

protection of rare cactus in an attempt to finally stop any future operation of the plant.'?

The Outcome
After the ongoing failed negotiations, in January of 1997, Metalclad filed an
Investor State Dispute Settlement (ISDS) claim under Chapter 11 of the North American
Free Trade Agreement (NAFTA) stating:
all relevant legal requirements for the purpose of initiating, completing
and success- fully operating investments made, or intended to be made,
under the Agreement should be capable of being readily known to all

affected investors of another Party. There should be no room for doubt or
uncertainty on such matters. '

' Dodge, Metalclad Corporation v Mexico, page 911.

12 Dodge, Metalclad Corporation v Mexico, page 911.

13 Arbitral award, supra note 2, para. 70, 40 ILM at 47 (citing NAFTA, 102 (1) (c)). The text of Article 102
(1) provides, in relevant part: "The objectives of this Agreement, as elaborated more specifically through its
principles and rules, including national treatment, most-favored-nation treatment and transparency, are to ...
(c) increase substantially investment opportunities in the territories of the Parties ...." NAFTA, supra note 1,
Art. 102(1), 32 ILM at 297. The Tribunal also quoted paragraph 6 of NAFTA's preamble, which says that
the parties resolve to "ENSURE a predictable commercial framework for business planning and
investment," and Article 1802 (1), which provides that "[e] ach Party shall ensure that its laws, regulations,
procedures and administrative regulations of general application respecting any matter covered by this
Agreement are promptly published or otherwise made available in such a manner as to enable interested

10



The tribunal that was formed noted that Metalclad had obtained all of the proper
permits and permissions necessary to build and operate their facility. The tribunal faulted
the municipality on several fronts, including the delay in notifying Metalclad of the need
for a municipality permit, not allowing Metalclad to be present for the hearing of the
permit application, and lastly for denying it based on environmental grounds.

The absence of a clear rule as to the requirement or not of a municipal
construction permit, as well as the absence of any established practice or
procedure as to the manner of handling applications for a municipal

construction permit, amounts to a failure on the part of Mexico to ensure
the transparency required by NAFTA. !4

The Tribunal then took it one step further. They ruled that Mexico was also in
violation of NAFTA Article 1110:
expropriation under NAFTA includes not only open, deliberate and
acknowledged takings of property, such as outright seizure or formal or
obligatory transfer of title in favour of the host State, but also covert or
incidental interference with the use of property which has the effect of
depriving the owner, in whole or in significant part, of the use or

reasonably-to-be-expected economic benefit of property even if not
necessarily to the obvious benefit of the host State. !>

The tribunal ruled that the environmental protection placed on the area was a form
of expropriation. This part of the ruling set a precedent that an ISDS claim could be filed
not just for loss of property but also for the loss of future economic gain and profits.

Over time, this precedent would become not only a difficult principle to assess, but also a

big contributor as to why the awards granted were such large sums of money. At the

persons and Parties to become acquainted with them." See Arbitral award, supra note 2, para. 71, 40 ILM at
47.

14 Arbitral award, supra note 2, para. 88, 40 ILM at 49.

15 Arbitral award, supra note 2, para. 103, 40 ILM at 50.

11



conclusion of Metalclad v. Mexico, the tribunal ordered Mexico to pay $16,685,000 to
Metalclad based on damages and a 6% interest rate from the date the municipality denied
the permit. ¢

Arbitration is always the more lengthy and costly option, but Metalclad followed
all of the proper legal procedures to obtain their permits to operate their facility. They
were caught in the crossfires of national and municipal conflicting interests and suffered
not only financial losses but wasted time. As a foreign investor, the only legal option that
they could utilize was the ISDS clause in NAFTA.

Metalclad v Mexico filed in 1997 was the fifth ever documented ISDS claim and
by 2004 almost 40 cases were filed in that calendar year alone. NAFTA was one of the
first treaties that expanded the global economy, and as the world became more
economically interconnected, the awareness and need for dispute settlement increased.
Over time, the nature and focal points of the disputes has evolved. While ISDS was
created with the intention of protecting physical property and equipment for foreign
investors, Metalclad introduced the idea of not only that but of protection of lost future
earnings as well. An American investor purchased land with all of the proper approvals
and permits in place to operate a waste management facility. Then, after completing
construction of their facility, the Mexican municipality governor found a way to block
Metalclad from opening and operating its plant. ISDS was what Metalclad needed to
enforce that the Mexican government had wronged them. At the national level, they were
granted approval to build and operate, but then when the local municipality challenged

the national government’s ruling, Metalclad suddenly had to cease operations. This case

16 Dodge, Metalclad Corporation v Mexico, page 913.

12



demonstrates a clear battle within the levels of the Mexican government and Metalclad
was one scapegoat for the disagreement. Here it is clear that ISDS was a necessary
protection for Metalclad who followed all of the correct legal procedures to open up an
operational facility in a different country. The ISDS proceedings allowed Metalclad to be
properly reimbursed for the investment it made in building the facility, as well as the
future profits they would have earned had they been able to operate the facility.
Metalclad vs. Mexico is an illustration of ISDS being used for exactly what it was
intended for. An investor wanted to expand their business into a foreign country, and
when they did, they became victim to a flawed governmental system that kept changing
their mind and changing the rules. However, the term foreign investment and the ways in
which that term applies to something transformed quickly. Is property considered
property regardless of what it is and the effects it has on its’ physical location? In fifteen
years’ time along with the expedited evolution of the international economy, what once

protected a tractor or a building, now protects nuclear power.

Vattenfall vs. Germany 11

Though ISDS had its dramatic entrance into the global legal realm in the West,
the system is included in treaties in all parts of the world. Even as the world continued to
develop and dramatic legal and political advancements were made, ISDS remained the
same. The European Union (EU) was created in 1993 and ISDS is still the system that is
used when there is a dispute between two member nations. To its credit, the ISDS model
is basic and broad enough that it can be used anywhere in the world so long as the two
nations agree on its usefulness. This speaks to its inherent equal principles but does not

take into account the inherent nuances and inequalities that exist between two countries.

13



On March 11, 2011, the world’s fourth largest ever recorded earthquake sent a
Tsunami crashing into the northeastern coast of Japan and caused the meltdown of the
nuclear powerplant in Fukushima Daiichi.!” At the time, Germany was already in
discussion stages of how to shut down nuclear power plants in the country, but after this
tragedy it became clear to Chancellor Angela Merkel that this project needed to be
expedited. By the summer of 2011 the German Parliament had voted for a complete
nuclear phase out by 2022.'8

Though Germany had already agreed to phase out nuclear energy in 2001, they
extended the lifetime of plant operations agreements in 2010. Though the agreement was
that the phase out was supposed to be early completed by 2022, six plants were shut
down by the German government in direct response to the Fukushima disaster and these
companies were not able to transfer their production quotas. They would later argue that
this prevented them from being able to sell their reactors at market pricing and that it
gave their competitors a distinct advantage. '’

Vattenfall, a Swedish nuclear power company was one of the six plants shut down
immediately in 2012. They filed their second ISDS claim against Germany in May of
2012 after the closure. The previous claim filed in 2009 before the Fukushima disaster

was in regards new environmental imposed standards on land that had been purchased. In

17 Anne Mathieu, Mizuo Kajino, Irene Korsakissok, Raphael Perillat, Denis Quelo, Arnaud Querel, Olivier
Saunier, Tsuyoshi Thomas Sekiyama, Yasuhito Igarashi, and Damien Didier, 2018, “Fukushima Daiichi-
Derived Radionuclides in the Atmosphere, Transport and Deposition in Japan; a Review,” Applied
Geochemistry 91: 122-39. https://doi.org/10.1016/j.apgeochem.2018.01.002.

18 Nathalie Bernasconi-Osterwalder and Rhea Tamarah Hoffmann, “German Nuclear Phase-Out Put to the
Test in International Investment Arbitration? “’(International Institute for Sustainable Development, June
2012), https://www.libre-echange.info/IMG/pdf/german_nuclear phase out.pdf.

19 Yannic Rack, "Germany's Constitutional Court Rules for Vattenfall in Dispute Over Nuclear Exit," 2020,
SNL Energy Finance Daily, Nov 16. http://search.proquest.com.ezp-prod1.hul.harvard.edu/wire-
feeds/germanys-constitutional-court-rules-vattenfall/docview/2461159444/se-2?accountid=11311.

14



both cases, Vattenfall claimed that Germany violated the European Energy Charter
Treaty (ECT). The ECT was signed in 1994, enacted in 1998 and protects the
international sphere of trade, transfer and protection of investment in the energy sector.?’
Vattenfall filed ISDS claims instead of bringing the case to The European Union Court
because the ECT specifically wrote in that litigation would take place via the ISDS
system. The European Union Court has very limited jurisdiction and can only hear cases
across country borders if that is explicitly written into the contract or agreement.?! Over
time the ECT has now grown to include 53 nations across Europe, Asia, Japan, Australia
and Mongolia.?? This treaty is significant because:

The first binding multilateral investment protection agreement; the first
multilateral agreement to cover both investment protection and trade; the
first application of transit rules to energy networks; the first multilateral
treaty to provide binding international dispute settlement as the general
rule.?

The Treaty has specific investment protection and promotion clause
written in that states the following:

ECT provisions relating to investment promotion and protection apply to
any investment of an investor of another Contracting Party associated with
an “economic activity in the energy sector”. They cover all economic
activities concerning the exploration, extraction, refining, production,
storage, land transport, transmission, distribution, trade, marketing or sale
of energy materials and products. They also include such services as
construction of energy facilities, prospecting, consulting, management and
design and activities aimed at improving energy efficiency.

The clause lays out the following as investment protection rules:

20 Bernasconi-Osterwalder and Hoffman, German Nuclear Phase-Out Put to the Test in International
Investment Arbitration?, page 2.

2! “Buropean Union Law: EU Court System,” LibGuides (Illinois College of Law Library, October 15,
2020), https://libguides.law.illinois.edu/EU/court-system.

22 “The Energy Charter Treaty, Trade Amendment and Related Documents,” 1998,
https://www.italaw.com/sites/default/files/laws/italaw6101%2829%29.pdf, page 7.

23 The Energy Charter Treaty, Trade Amendment and Related Documents, page 8.
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Fulfilling any obligations a Contracting Party has entered into with an
investor of another Contracting Party; permitting investors to employ key
personnel of their choice, regardless of nationality, so long as such
personnel have work and residence permits; paying compensation for any
losses suffered by a foreign investor in time of war or civil disturbance at
least as fully as for losses suffered by the country’s own nationals and
prompt, adequate and effective compensation if the loss results
unnecessarily from the country’s own actions; paying prompt, adequate
and effective compensation for any assets expropriated. The compensation
has to amount to the market value immediately before the intention to
expropriate affected it; allowing a foreign investor freely to transfer out of
the country, in fully convertible currency, the capital he invested and any
associated earnings.

Vattenfall claimed that Germany was in violation of the promotion and protection
clause when their environmental permit imposed water quality standards on the new coal
power-plant they intended to build. The case was settled in 2011 with Germany agreeing
to a lower environmental standard than what they originally imposed.

The second claim that they filed in 2012 to the International Center for Settlement
of Investment Disputes (ICSID) was to initiate arbitration proceedings for compensation
for the damages incurred by an early nuclear plant shutdown.?* Vattenfall claimed that
they would not argue against the closure so long as they could be compensated for their
lost future profits. Vattenfall claimed they were owed 4.7 billion pounds for the closure
of the two plants and the profits they could have incurred between 2012 and 2022, the
year that Germany had previously announced was the requirement for closure. Previous
cases, such as Metalclad vs. Mexico, had set a precedent for this type of claim regarding
future potential earnings. After years of arbitration, the case was settled between the two

parties in February of 2021 with Germany agreeing to pay 1.425 billion dollars to

24 Hromadko, Vattenfall Requests Arbitration In Nuclear Dispute With Germany.
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Vattenfall.?> Vattenfall then requested the discontinuance of the case with ICSID and
issued a statement declaring the agreement reached with Germany. Rule 44 of the ICSID

Arbitration states:

If a party requests the discontinuance of the proceeding, the Tribunal, or
the Secretary-General if the Tribunal has not yet been constituted, shall in
an order fix a time limit within which the other party may state whether it
opposes the discontinuance. If no objection is made in writing within the
time limit, the other party shall be deemed to have acquiesced in the
discontinuance and the Tribunal, or if appropriate the Secretary-General,
shall in an order take note of the discontinuance of the proceeding. If
objection is made, the proceeding shall continue.?®

As of now, the case has not been reopened. This is an example of a somewhat
common outcome in ISDS tribunal world. As of 2020, 20% of ISDS cases were settled

between the two parties before a tribunal reached a decision.

Discontinued

>
J‘

Decided in favour of investor

Decided in
favour of State

Source: UNCTAD, ISDS Navigator.

# Decided in favour of neither party (liability found but no damages
awarded)

25 Yash Shiralkar, “Vattenfall Dispute Settled: Questions Remain Unanswered,” Groningen Journal of
International Law, May 9, 2021, https://grojil.org/2021/05/10/vattenfall-dispute-settled-questions-remain-
unanswered/.

26 “ICSID Convention Arbitration Rules,” ICSID (World Bank Group), accessed February 26, 2022,
https://icsid.worldbank.org/resources/rules-and-regulations/convention/arbitration-
rules#:~:text=Article%2044%200{%20the%20ICSID,as%20the%20parties%20otherwise%20agree.
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Figure 1. Results of Concluded ISDS Cases from 1987-2020.

Source: UNCTAD, ISDS Navigator

This chart also shows us that though it seems ISDS is stacked against the state and
in favor of the investor, in fact 37% of the time, awards are granted in favor of the state
compared to 29% of awards being granted in favor of the investor. This highlights that
the ISDS system actually does provide a somewhat fair playing field for both parties, and
that both can stand to benefit from the system when it is utilized correctly. As for the
20% of cases were settled outside of the ISDS tribunal, it is still important to recognize
that the negotiations and eventual settlement are still facilitated by the ISDS model.

What likely caused the settlement in Germany’s case was the clear violation of
the Energy Charter. Germany likely realized that they were surely in violation of the
stipulations laid out, and that the ISDS tribunal was likely to side with Vattenfall and
determine a monetary amount that Germany would owe. On top of the awarded damages
from the tribunal, Germany would also have to absorb the cost of continuing ISDS
arbitration. In 2018, Germany added an amendment to the 2011 decision declaring that
operators would be compensated for the nuclear power plant closures, but that they would
not be able to calculate the compensation until all plants had been completely closed in
2023. This opened up a window for negotiations between Germany and Vattenfall
outside of ISDS. With all of these factors in mind, it was likely the financially smart
decision for Germany to settle the case and therefore maintain the bargaining power over
how much money they would pay.

At the same time that Vattenfall filed an ISDS case in 2012, they also filed a case

in the German Federal Constitutional Court. After the Fukishima disaster, the German
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Court amended their Act on the Peaceful Utilization of Atomic Energy and the Protection
against its Hazards, often referred to as the Atomic Energy Act. In 2012, Vattenfall filed
a complaint that Germany had violated the thirteenth amendment of the Atomic Energy
Act and violated their property rights.?” Though Vattenfall is a Swedish company and
therefore a foreign investor, it had domestic entities in Germany. Vattenfall’s domestic
entities along with other domestic companies jointly filed a case in the German court
system. There was an objection that Vattenfall should not be able to file a domestic claim
alongside their ISDS claim, but article 26(7) of the Energy Charter Treaty stated the
following:
An Investor other than a natural person which has the nationality of a
Contracting Party to the dispute on the date of the consent in writing
referred to in paragraph (4) and which, before a dispute between it and that
Contracting Party arises, is controlled by Investors of another Contracting
Party, shall for the purpose of article 25(2)(b) of the ICSID Convention be

treated as a “national of another Contracting State” and shall for the

purpose of article 1(6) of the Additional Facility Rules be treated as a

“national of another State”.?

In other words, if an investor is a company instead of a person, and if that
company has a nationality that is different than the nationality of the investors who
control the company, that company can be treated as a separate state. Germany argued
that the interpretation of Article 26(7) only gave procedural rights to domestic entities,
which would only allow claimants to recover the parent company’s shares in German
subsidiaries. A controversial ruling by Judge Charles N. Brower led to the result that the

article was interpreted as an entity can be a claimant without being a protected investor

27 Daniela P4ez-Salgado, “A Battle on Two Fronts: Vattenfall v. Federal Republic of Germany,” Kluwer
Arbitration Blog (Walters Kluwer, February 17, 2021),
http://arbitrationblog.kluwerarbitration.com/2021/02/18/a-battle-on-two-fronts-vattenfall-v-federal-
republic-of-germany/.

28 Shiralkar, Vattenfall Dispute Settled: Questions Remain Unanswered.
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with its own rights under the ECT. This meant that Vattenfall was allowed to pursue
additional legal proceedings in Germany for their specific German domestic
subsidiaries.?

The thirteenth amendment of the Atomic Energy Act expedited the closing of the
nuclear power plants and cutting short the lifespans of the existing plants and did not
provide compensation for the loss of operational years. Because the eleventh amendment
stating all plants needed to be closed by 2022 had only been passed a few months earlier,
the court ruled that this amendment led investors to believe they still had a decade left to
operate and therefore investments to allow operations to continue that long we
completely legitimate. Therefore, the German state should have provided compensation
for the expedited closures. **

It is also important to highlight to duality of the cases Vattenfall fought against
Germany. There was a legal technicality that allowed them to challenge Germany in their
domestic court system, but that alone would not have allowed them to pursue all of the
charges they felt were necessary. The plants that were not domestically owned and
operated would not have been viable for litigation in the German Federal Constitutional
Court. Vattenfall needed to use ISDS to claim lost compensation after their plants were
forced to shut down ten years ahead of schedule. This shows that at the time, it was still
not possible to handle international trade issues in domestic court systems, ISDS was still
providing legality where there was none. Though the ISDS system has flaws and is

riddled with ambiguity, it fills an important hole in the international legal arena.

2 Shiralkar, Vattenfall Dispute Settled: Questions Remain Unanswered.
30 Paez-Salgado, A Battle on Two Fronts: Vattenfall v. Federal Republic of Germany.

20



This ISDS case was a high-profile case in Germany because of how high the
investment claims were and the heated debate it sparked in the general public.’! The
German initiative against nuclear energy was highly publicized, especially after
Fukishima. The forced closure of the nuclear plants and the legal battles that ensued after
the fact became well known for its cryptic ambiguity.>?> Many of the legal proceedings
and court documents remained sealed until very recently, and only a handful were
released. This was frustrating to the German public because there is no rule or explicitly
written clause that cites ISDS tribunals as needing to be confidential. Historically, some
cases did operate with an air of transparency, but a concurrent ISDS case had recently
stated that confidentiality would be decided on a case by case basis unless transparency is
agreed upon by both parties.>* Nuclear power and nuclear reactors were a very hot topic
at the time because of their ambiguity and their power. It was clear that nuclear power
plants existed, you could see them and see the steam coming out of concrete mountains,
but how the plants and reactors worked and their byproducts were still mysterious. After
Fukishima, to the general public, it was still unclear how or why an accident like that
happened, but what was clear was the disastrous aftermath. The public was scared and
understood that the German government was fighting to ensure that disaster did not

repeat itself. When it became clear that the nuclear plants were not going down without a

31 Philipp Reinhold, "Workshop on the Investor State Dispute Settlement Reform," Newstex Blogs Kluwer
Arbitration Blog, December 28, 2019 Saturday, https://advance-lexis-com.ezp-
prodl.hul.harvard.edu/api/document?collection=news&id=urn:contentltem:5XVF-7PN1-JCMN-Y3RN-
00000-00&context=1516831.

32 Nathalie Bernasconi-Osterwalder and Martin Dietrich Brauch, “The State of Play in Vattenfall v.
Germany II: Leaving the German Public in the Dark ”(International Institute for Sustainable Development,
December 2014), https://www.iisd.org/system/files/publications/state-of-play-vattenfall-vs-germany-II-
leaving-german-public-dark-en.pdf.

33 Bernasconi-Osterwalder and Brauch, Rep. The State of Play in Vattenfall v. Germany II: Leaving the
German Public in the Dark.
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fight, people were even more invested. Since the tribunal documents and proceedings
were not shared with the public, frustration about not only the situation, but the lack of
transparency regarding the ISDS system ensued. Vattenfall v. Germany showcased the
flaws in the ISDS system. A secret tribunal was convening for several years to determine
the amount of money Germany as a whole would need to pay a nuclear power company,
while the public was left in the dark.

The evolution of ISDS here is also illustrative of how interconnected and
interdependent the world had become since Metalclad v. Mexico in 1997. In Mexico,
they pushed back against Metalclad because it was a waste facility. Even though they
obtained all of the proper permits and licensing, there were still those that we were
worried the facility could be damaging to the local environment and water supply. In
Vattenfall v. Germany, we see a nuclear power plant at the center of the debate. By 2012,
we knew that nuclear power not only had the ability decimate and destroy cities, islands,
or countries, but the entire world. This case was not about a municipality against a
corporation, but about the safety and repercussions that could impact the globe. ISDS was
no longer protecting a foreign corporation from the legal disagreements of a state and its
municipality, but about protecting a corporation operating a power plant with the
capability to destroy half of the European continent. Three independently appointed
arbitrators were given the power to set a precedent on how the world would view and

react to nuclear power plant closures.
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Chapter IL

History of ISDS

How it Began

Dispute settlement has existed for as long as treaties have. When two
contracting parties enter an agreement, it is essential to have guidelines should an issue
arise. As time has progressed, arbitration procedures emerged and became a standard in
international trade. In 1794, the John Jay Treaty was signed, marking the first
documented arbitration procedures for dispute settlement.>* Notable for several
reasons, the John Jay Treaty was unique at first because its negotiations were initiated
not to end a war but to prevent one from occurring. After the end of the American
Revolution, England and the United States had several disputes over trade territories,
boundaries and procedures. As each side continued to test the boundaries of the other, it
became evident that an agreement was necessary to avoid another conflict. Jay arrived
in England ready to negotiate, and soon the idea of independent tribunals for dispute
settlement was included in the treaty. This was the first time that international disputes
took on legal and judicial characteristics.>’

The next phase of international arbitration came during the imperialist colonial
era. As countries were exploring and settling new parts of the globe, territories and

colonies were established. Though these new settlements were part of a sovereign state,

3 Alexis Keller, “Inter-State Arbitration in Historical Perspective,” Oxford handbooks Online (The Oxford
Handbook of International Arbitration, September 2020), https://www-oxfordhandbooks-com.ezp-
prodl.hul.harvard.edu/view/10.1093/1aw/9780198796190.001.0001/1aw-9780198796190-chapter-35.

35 Keller, Inter-State Arbitration in Historical Perspective.
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they were often thousands of miles away on different continents. How did an
Englishman protect his investment in an English colony in the nineteenth century? At
that time, it could take months for an investor to even hear the news of what had
happened with his investment in a different part of the globe. The key here was to
protect the seizure and nationalization of foreign investors property by the host
territory.>® At the time, international law was incredibly vague. It was a customary
standard that was loosely interpreted and had no enforcement mechanism. There were
no obligations, just guidelines.®’ It was necessary to explore an alternative option
because:

The colonial encounter created ‘otherness’ in the concept of the host state,

excluding it from the protective principles of international investment law.

Thus, the host state was, and remains, unable to call upon the rules of

international investment law to address damage suffered at the hands of
foreign investors.>®

As such, when disputes arose, governments would step in on behalf of an
investor to ensure that they were properly protected. This system would often result in
ad hoc tribunals where the investor was represented as well as someone who could
provide a firsthand account on what had happened in the assets location.** The roots of
the system were founded with imperialist interests at heart, because if further
investment was encouraged in colonial territories, the likelihood of continued

settlement increased.

36 Sarah M Alshahrani, “What Should We Know About the Origins of International Investment Law?”
International Journal of Legal Information 48, no. 3 (2020): 122-31. doi:10.1017/j1i.2020.27.

37 Alshahrani, Sarah M, “What Should We Know About the Origins of International Investment Law?”

38 Kate Miles, The Origins of International Investment Law: Empire, Environment and the Safeguarding of
Capital. Cambridge Studies in International and Comparative Law, Cambridge: Cambridge University
Press, 2013. doi:10.1017/CB0O9781139600279.

39 Lester, The ISDS Controversy: How We Got Here and Where Next.
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By the 1960°’s, World Bank officials were advocating for a proper dispute
resolution system. The International Center for Settlement of Investment Disputes
(ICSID) convention was proposed in the early 60’s as a multilateral treaty that had a set
of procedures and guidelines for international investment disputes.*® In March of 1965,
the World Bank submitted the convention for consideration. The convention was
reviewed by member nations of the World Bank at the time and was ratified in 1966.%!
This convention is the closest thing in existence to a founding treaty for investor state
resolution.*? The World Bank Executive Directors had somewhat pure intentions. After
living through World War II and watching mass violence and destruction destroy
millions of lives, they hoped to enter a new phase of peace and prosperity. In their eyes,
ISDS was the least controversial system they could propose that would be quickly
accepted and ratified by developed countries and seemed to be the quickest way to
facilitate investment in underdeveloped countries.*® They, strongly believed in the law
and its ability to settle disputes and that developed and richer countries had a duty to
help less developed, poorer countries advance.* Their explanatory report stated:

The creation of an institution designed to facilitate the settlement disputes
between States and foreign investors [the International Centre for
Settlement of Investment Disputes (hereinafter, ‘ICSID’ or the ‘Centre’)]
can be a major step toward promoting an atmosphere of mutual confidence

and thus stimulat[e] a larger flow of private international capital into those
countries which wish[ed] to attract it.*’

40 Taylor St John, "Introduction." In The Rise of Investor-State Arbitration: Politics, Law, and Unintended
Consequences, Oxford: Oxford University Press, 2018. Oxford Scholarship Online, 2018. doi:
10.1093/0s0/9780198789918.003.0001.

4l Julien Fouret, Luiza Saldanha Pena Costa, "The Preamble of the ICSID Convention," In The ICSID
Convention, Regulations and Rules, (Cheltenham, UK: Edward Elgar Publishing, 2019), doi: https://doi-
org.ezp-prod1.hul.harvard.edu/10.4337/9781786435248.00010

42 St John, Taylor, Introduction.

43 St John, Taylor, Introduction.

4 St John, Taylor, Introduction.

4 Fouret, The Preamble of the ICSID Convention.
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It is also important to note that the 1960’s marked the beginning of the Cold
War, which continued to facilitate a tense atmosphere around the globe and the
opposite of the peace that many hoped for. As many were hesitant to trust their
neighbors, they were especially hesitant to trust another countries’ legal system. The
ICSID Convention provided a legal procedure in the gray area of international law. The
Executive Committee was hopeful that this would incentivize investors and though it
might not manifest trust in other or other countries, would allow them to have trust in a
legal code. On the flip side, it is important to note that ISDS ensured that investors
from developed nations were always protected, while providing little to no protection
to the developing nation. Though they claimed they were also doing this in an attempt
to help facilitate development in the underdeveloped part of the world, protection for
the undeveloped countries was not a concern for them.

ISDS was explicitly written in for the first time in 1969 to the Chad-Italy
Bilateral Investment Treaty.*® This was an important milestone for international
arbitration. Prior to this, disputes were brought to the International Court of Justice
(ICJ) and settled there or through ad-hoc state-to-state arbitration.*” The ISDS inclusion
clause was innovative at the time, but soon became a standard inclusion in every

investment treaty.

46 Nathalie Bernasconi-Osterwalder, “The State-State Dispute Settlement Clause In Investment,”
International Institute for Sustainable Development, October 2014,
https://www.iisd.org/system/files/publications/best-practices-state-state-dispute-settlement-investment-
treaties.pdf.

47 Alshahrani, What Should We Know About the Origins of International Investment Law?
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ISDS was not actually exercised for the first time until 1987 when a United
Kingdom company called Asian Agricultural Products Ltd (AAPL) filed a case against
Sri Lanka.*® The roots of the claim filed by AAPL stemmed from approved investment
in the Sri Lankan company called Serendib Foods Ltd under the scope of the bilateral
treaty signed by Sri Lanka and Great Britain in 1980.*° AAPL claimed that Serendib
Foods had a shrimp farm on the Sri Lankan coast that was it’s main production farm
that it was destroyed during a Sri Lankan military operation. According to the claimant,
this resulted in a total loss of the shrimp farm and therefore a total loss in investment in
Serendib Foods. AAPL then submitted a claim to the Government of Sri Lanka
requesting to be awarded the cost of the damages of what they had lost. In this treaty, it
was written that the government had three months to respond, and when they didn’t,
AAPL was able to file an ISDS case in the ICSID.*°

Sri Lanka opposed the claim by explaining that the military operation took
place because of intelligence reporting that rebels were operating out of the Serendib
Foods farm. They claim that there was an “illusion of expected profitability” in the
Serendib Foods company because there was a civil war happening between the Sri

Lankan government and the Tamil separatists.>! Their defense was that the operation

48 ““International Investment Agreements Navigator,” Sri Lanka - United Kingdom BIT (1980) |
International Investment Agreements Navigator | UNCTAD Investment Policy Hub, accessed February 26,
2022, https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/2964/sri-lanka---
united-kingdom-bit-1980-.

4 “International Centre for the Settlement of Investment Disputes, ASIAN AGRICULTURAL
PRODUCTS LTD. (AAPL) v. REPUBLIC OF SRI LANKA CASE No. ARB/87/3,”
https://www.italaw.com/sites/default/files/case-documents/ital 034.pdf. International Centre for the
Settlement of Investment Disputes, June 27, 1990. https://www.italaw.com/sites/default/files/case-
documents/italaw 1485.pdf.

30 “International Centre for the Settlement of Investment Disputes, ASIAN AGRICULTURAL
PRODUCTS LTD. (AAPL) v. REPUBLIC OF SRI LANKA CASE No. ARB/87/3,” page 1.

3! International Centre for the Settlement of Investment Disputes, ASIAN AGRICULTURAL PRODUCTS
LTD. (AAPL) v. REPUBLIC OF SRI LANKA CASE No. ARB/87/3, page 2.
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against the Tamil Separatists was a matter of national security as well as interpreting
the protective measure in Article 2 of the BIT as a “standard of due diligence” rather
than “direct liability”.>

The tribunal ruled in favor of AAPL citing that their investment in Serendib
Foods was a total loss and that Sri Lanka needed to compensate AAPL for the
destruction of their investment. This ruling left Sri Lanka responsible paying a bill of
$515,000 that included the loss of property as well as one third of AAPL’s arbitration
costs. This is on top of the cost of arbitration for the Sri Lankan government, as well as
60% of the cost for the three arbitrators.>

As the first documented ISDS case, we see examples of all the aforementioned
protections and systemic flaws. AAPL was an English corporation with a large
investment in a Sri Lankan company. The Sri Lankan government and military took
actions that affected their investment without notifying or compensating them; ISDS
afforded the proper protection for AAPL in this case. However, the two countries in
play here are England and Sri Lanka; one of the world’s wealthiest counties and
poorest countries in 1987. This very first case highlights the monetary discrepancies
that still exist in the ISDS system today. Between 2011 and 2020, the top three
countries with the most ISDS claimiants are The United States, The Netherlands and

Germany. The top five countries with the most responses to ISDS claims are Spain,

Bolivarian Republic of Venezuela, Egypt, Czechia and Peru.

32 International Centre for the Settlement of Investment Disputes, ASIAN AGRICULTURAL PRODUCTS
LTD. (AAPL) v. REPUBLIC OF SRI LANKA CASE No. ARB/87/3,page 2.

53 International Centre for the Settlement of Investment Disputes, ASIAN AGRICULTURAL PRODUCTS
LTD. (AAPL) v. REPUBLIC OF SRI LANKA CASE No. ARB/87/3, page 24.
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Figure 3. Most frequent home States of claimants, 2011-2020 (Number of known cases) Figure 2. Most frequent respondent States, 2011-2020 (Number of known cases)
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Figure 2. Most Frequent home state of Claimants and Most Frequent Respondent States

Source: UNCTAD, ISDS Navigator.

The ISDS Procedure

ISDS was created to afford protection for both investors and states doing
international business and provides an international legal entity to settle disputes. To
initiate, a dispute can only be filed by an investor.54 Neither party can opt out of ISDS
arbitration and choose to file a case under their own legal system because they are
bound by their international trade agreement to use ISDS. The Vattenfall v. Germany
case was a complicated circumstance that allowed a corporation to utilize a legal
loophole while also implementing ISDS. When a case is filed, a tribunal of three third-
party arbitrators is formed. The investor and the state each appoint one member and
the third member is mutually agreed upon by both parties. This three-person tribunal
then examines the claim that was filed, decides the ruling of the case and the
settlement that is awarded. The decision of the tribunal is legally binding and must be

carried out by both parties. The tribunal convenes in a separate state (outside of the

5% Van Harten, Origins of ISDS Treaties.
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two that are involved in the dispute) and this state is written into the initial trade treaty
ISDS clause. A challenge to the ruling can only be made if one of the parties believes
that the decision violates the law of the country the tribunal was held in. This only
happens in rare cases and is overseen by a new tribunal who will support the ruling of
the first tribunal or amend it accordingly.>”

While this composition is seemingly fair and provides an equal playing field,
the biggest issue with how tribunals are formed has to do with the arbitrators that are
appointed. Most people and companies build a relationship with an attorney over time
and continue to use them for their legal troubles. The same holds true in international
disputes. If an international company or a country builds a relationship with an ISDS
arbitrator, it is in the best interest of that arbitrator to provide a desirable outcome for
their client. If and when they do, their likelihood of being appointed again in the future
or being able to continue business with that party increases. The more business and

interaction an arbitrator has, the more money they will make.

Increased Usage
Between 1969 and 1994, essentially the first half of its existence, IDSD was used

a total of four times. Since 1994, it has been used over 1000 times.>®

55 David Gaukrodger, Kathryn Gordon, Investor-State Dispute Settlement: A Scoping Paper for the
Investment Policy Community, (December 15, 2012), OECD Working Paper No. 2012/3, Available at
SSRN: https://ssrn.com/abstract=2207366 or http://dx.doi.org/10.2139/ssrn.2207366.

56 “Home: UNCTAD Investment Policy Hub.” Investment Dispute Settlement Navigator, United Nations
UNCTAD.
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Mumber of ISDS Cases

Figure 3. The chart above shows the number of ISDS cases filed each year from 1987 to
2019.

Source: UNCTAD

The North American Free Trade Association (NAFTA) Treaty was signed in
1994 between The United States, Mexico and Canada. First proposed by the Mexican
president at the time, Carlos Salinas de Gortari to American president George H.W.
Bush in 1991 at The Davos World Economic Forum and later included Canada, this
treaty was the first of its kind.®” Uniting a continent in a trade treaty after the Cold War
was controversial for several reasons, but nonetheless all three governments ratified
the treaty and it became active on January 1%, 1994. The fifteen-year treaty unified
North America but also provided an example to the rest of the world of the importance

of free and amicable trade. Included in NAFTA was an ISDS arbitration clause. In

57 Imtiaz Hussain, (2012) NAFTA’s 15-Year Itch. In: Reevaluating NAFTA, Palgrave Macmillan, New
York, https://doi-org.ezp-prodl.hul.harvard.edu/10.1057/9781137297174 1.
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1997, Mexico vs. Metalclad was the first ISDS case filed under NAFTA in 1997 and
the fourteenth ever ISDS case filed in history.>®

NAFTA did its part to help advocate for globalization and to highlight the
benefits of international trade. NAFTA then helped to show the world what ISDS is,
how it works, and how it protects foreign investors. When it became clear that ISDS
gives additional power to an investor, it was easier to reason and encourage further
investment into poor or developing countries. NAFTA is bookmarked in history as a
historic moment where the world became more interconnected, but it is also a
bookmark in ISDS arbitration. Metalclad vs. Mexico was one of seven cases filed in
the year 1997, and by 2002 just five years later, there was a total of 25 cases filed.>”
While the world looked to North America as an example of how to facilitate trade,
they also saw it as an example for how to protect trade. As awareness rose for ISDS, so
did the realization of when it could be utilized and how powerful a tool it could be for
investors.

As globalization continued to influence and change the global landscape, it also
perpetuated inequality around the world. Systems like ISDS ensured that wealthy
countries, businessmen and corporations had continued accessibility to legal protection
of their assets, while the poorer developing nations these players were operating in had
little to none. A direct quote from a 2014 Economist article states:

The manner in which complaints like these are typically resolved makes

them all the more galling: the proceedings are not open to the public and
the arbitrators making politically and fiscally important decisions are often

8 “Home: UNCTAD Investment Policy Hub.” Investment Dispute Settlement Navigator, United Nations
UNCTAD.
59 “Home: UNCTAD Investment Policy Hub.” Investment Dispute Settlement Navigator, United Nations
UNCTAD.
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moonlighting corporate lawyers. It is no surprise that many people believe
ISDS stacks the rules of globalisation in favour of big firms.*

Matalclad vs. Mexico was the first case filed under NAFTA, the fourteenth ever
ISDS case filed and the case that made the modern international world aware of the
existence of ISDS. Vattenfall v. Germany illustrates how the continually changing
global landscape has affected international dispute litigation. However, in between
those two cases are other several notable disputes that exemplify the shift ISDS has
seen over its lifetime. What was once a system implemented to protect colonial
powers in an unknown developing world landscape is now a system that is

perpetuating the hierarchy of capitalism.

Chevron vs. Ecuador

When ISDS was ratified in 1966, international investment referred to physical
property, factories, land, and equipment. As innovation and technology have progressed,
the realm of international investment assets has changed dramatically. The financial and
environmental repercussions are dramatically different fifty years later, and now the
question is who should be held responsible for unintended consequences, and what legal
procedures should these new disputes fall under. Thought ISDS has been included in
almost all trade treaties, how should a present-day issue that stems from actions that

occurred before the treaty be handled?

Chevron Corporation is one of the largest oil companies in the United States. In

2009 they filed a claim against Ecuador in response to an Ecuadorian court ruling that

60 «A Better Way to Arbitrate,” The Economist (The Economist Newspaper, October 11, 2014),
https://www.economist.com/leaders/2014/10/11/a-better-way-to-arbitrate.
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claimed Chevron was responsible for billions of dollars’ worth of pollution in the

Amazon rainforest.®!

The case concluded that Chevron had dumped billions of gallons of
toxic water into discard pits in the rainforest that contaminated the drinking water of over
30,000 people. The population affected included six different indigenous groups, one of
which is now extinct and contaminated drinking water is thought to be a major
contributing factor. The court ordered Chevron to pay 9.5 billion dollars that would go
toward clean up and the healthcare of those affected by the toxic water. When a 2013
ruling upheld the initial decision, Chevron filed an ISDS claim to challenge the decision.
In the international court, Chevron claimed that the affected communities did not have
the right to sue the company and they requested that Ecuadorian taxpayers should be the
ones to fund the 9.5 billion as well as the legal fees incurred by the company. Aside from
some of the ethical dilemmas here surrounding the health of 30,000 people and the claim
that Ecuadorian taxpayers should bear the cost burden, the main legal issue is that
Chevron is citing their claims in a bilateral trade agreement that took effect in 1997, and
the actions in question were committed by Texaco, that Chevron acquired in 2000, over a
thirty-year period that ended in 1992.%% Chevron argued that since some of the legal
proceedings took place under the treaty, those should be the binding laws. However,
Ecuador initially filed a class action lawsuit in 1993 and it proceeded in the Ecuadorian
court system as was the standard at the time. The case is still under review and no

decision has been made at this time.

61 Pyblic Citizen's Global Trade Watch, ed., “Case Studies: Investor-State Attacks on Public Interest
Policies,” Public Citizen, March 6, 2015, https://www.citizen.org/wp-content/uploads/egregious-investor-
state-attacks-case-studies_4.pdf.

92 Case Studies: Investor-State Attacks on Public Interest Policies.
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When international trade is involved, the question of jurisdiction has come to
mean more than which country has it, but also when a country or investor has it.
Globalization connected the world, but the incentive to facilitate global trade can only
come with risk protection. Investors saw the opportunity to expand and restructure their
business across national borders, but at what cost? ISDS provided the protection against
foreign governments and foreign laws and as it was used more and more, created new
standards that both investors and developing countries needed to adhere to. As the world
has become more interconnected and as laws and treaties have continued to develop,
ISDS has become increasingly useful to some but also increasingly vague. ISDS’s origin
was to protect the property of a foreign investor in a foreign state, however, it has now
become the protection of a company’s investment in a foreign state. It has also turned
into an extremely expensive procedure that can financially cripple both parties, but
especially the taxpayers of a country who will always be responsible for financing the

proceedings, victory or not.
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Chapter II1.

Critiques of the ISDS System

Costs

As we have seen increased usage over the past twenty-five years, we have also
seen the ISDS system come under scrutiny. International law is constantly evolving due
to its inherent lack of formality and enforceability. However, the main complaint against
ISDS is the cost, and how the amount of money involved in the procedure is designed to
allow the rich to continue to prosper at the expense of poorer, underdeveloped nations.
ISDS is an incredibly expensive procedure, the estimated cost for both parties to even
enter arbitration is four million dollars and this cost alone is the legal fees for the
arbitrators and the cost of convening and operating a tribunal.®® After an ISDS decision is
handed down by the tribunal, there is no enforcement mechanism written into the treaty
and no governing body to ensure the decision is upheld. So, though a tribunal might
decide one party owes the other millions of dollars, there is no way to guarantee the
debtor will pay. Arbitrators who are hired can charge an investor and a country additional
millions for their services, and this has also led to corruption leaking into the system.
Wealthier investors and countries can hire more expensive (often implied to be more

effective) arbitrators that will give them a higher chance at a favorable outcome. This

63 Calculation based on the UNCTAD database, where this information is provided for 213 (69 per cent) of
the 310 disclosed cases, which had been decided in favour of the investor or settled at the end of 2018. For
the Foreign Direct Investment Inflows to all developing economies outside of Europe and North America,
see: UNCTAD: Investment Trends Monitor. Global FDI flows continue their slide in 2018, January 2019,
4.
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also then provides incentive for these arbitrators to keep their client happy in hopes of
being reappointed to do more business in the future.

The legal critics focus on the issue in challenging an ISDS ruling. There are a
couple ways to do this, the first is to challenge it based on the laws of the country where
the tribunal physically convened to arbitrate. To be successful via this route, you need to
prove that it was against that nation’s law to convene a tribunal or that the tribunal’s
actions violated their laws. This is hard to prove for various reasons, also because most
countries have an aversion to stepping on the toes on an international tribunal.®*

It is also important to note that the costs are not just monetary, but that ISDS
imposes its own reputational cost on both investors and states. If an investor has partaken
in several different ISDS cases, it becomes a warning sign for those that entering into
business with him. More notably, the reputational cost is higher and has a greater impact
for a state. Especially in the case of poorer states, if they have a high number of ISDS
claims filed against them, they become a less desirable place to invest in. This is the case
for a couple reasons. The first is that if investors have had several reasons to file claims
against a particular state, it means that state has a documented history of violating the
trade treaty or not respecting international investments. Secondly, if a state is not able to
pay the ISDS compensation awards, it highlights the severity of their economic situation.

A poor country that is showing a documented history of not being able to pay their

debtors is not a desirable place for a new investor to do business.

Financial Repercussions

% Haley Sweetland Edwards, “Shadow Courts the Tribunals That Rule Global Trade,” in Shadow Courts
the Tribunals That Rule Global Trade (New York, NY: Paw Prints, 2016), pp. 15-21, page 90.
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ISDS has been included in all international treaties since the 1960’s, and is an
incredibly important tool for providing rights and protections for investors in foreign
states. However, the awards granted through ISDS have the ability to financially cripple a
country and the system is riddled with accusations of bribery.% Data on The United
Nations Conference on Trade and Development shows that there have been over 1000
documented ISDS cases since 1964 and the total amount of money that has been awarded
is more than 88 billion dollars.®

Based on surface level facts, it would appear that ISDS more often sides with the

State and not the investor, which would weaken critic’s claims.®’

<«

Decided in favour of State

@ Decided in favour of investor
Decided in favour of neither
party (liability found but no
damages awarded)
Settled
Discontinued

Figure 4. Outcome of ISDS Cases from 1980-2022.

5 Sweetland Edwards, “Shadow Courts the Tribunals That Rule Global Trade,” page 90.

66 «“Home: UNCTAD Investment Policy Hub.” Investment Dispute Settlement Navigator, United Nations
UNCTAD.

67«Home: UNCTAD Investment Policy Hub.” Investment Dispute Settlement Navigator, United Nations
UNCTAD.
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Source: UNCTAD

However, it is important to note that the cost of even engaging in an ISDS case is
several million dollars.®® This means that even if the court sides in favor of the state and
against the investor, it still has a significant financial impact on the state. As with any
court procedure, an ISDS claim process can be slow, and the longer it takes the more
expensive it can be. This also means that though poorer countries legally speaking can
engage in ISDS, they are often unable to utilize it because it is too expensive. In other
words, there is not a state appointed attorney for those states who cannot afford one. This
could mean that a poorer country may choose to settle the issue without engaging in the
ISDS tribunal so as to avoid the additional costs.

As time and money are both essential to ISDS arbitration, it becomes clearer how
this is more accessible to investors in some parts of the world versus others. Though the
system is always there for anyone who chooses to use it, the cost compared to the
potential payout is an essential consideration. When considering cost from a country who
is answering a claim’s standpoint, it is important to recognize that the cost of these
proceedings will be covered by a country’s government. Usually, governments are
funded by taxpayers; therefore the citizens of a country answering an ISDS claim are

bearing the cost of the proceedings.

%8 Calculation based on the UNCTAD database, where this information is provided for 213 (69 per cent) of
the 310 disclosed cases, which had been decided in favour of the investor or settled at the end of 2018. For
the Foreign Direct Investment Inflows to all developing economies outside of Europe and North America,
see: UNCTAD: Investment Trends Monitor. Global FDI flows continue their slide in 2018, January 2019,
4.
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ISDS has become a complex, time consuming, costly arbitration process.
Corporations and wealthy countries can afford to engage in litigation and wait for a

potential positive outcome, small investors and poor countries cannot.

Renco vs. Peru

A case that highlights both the time, cost, and flaws of a system that does not have
its own court established is Renco v. Peru. After six years of litigation and 16.6 million
dollars of cost incurred the case was dismissed. The case started in the American court
system and after three denials to move it to the international sphere, an ISDS claim was
filed and a judge agreed to move it. It was then dismissed because Renco failed to waive
their domestic rights after they filed the ISDS case.

Doe Run Peru is a subsidiary of Renco Group, an American natural resources
company that had a metal smelting operation in La Oroya, Peru. In 2007 and 2008, the
Missouri incorporated firm faced two class action lawsuits from Peruvian citizens
requesting the firm be held responsible to pay for the medical bills of the children who
had been affected by the toxic waste that was a byproduct from the Peruvian plant.®
Previous to these cases being filed, Doe Run failed not once but twice to meet the
Peruvian environmental standards that were agreed upon in the terms of the 1997
privatization. In this agreement, Doe Run told the Peruvian government that they would
build a sulfur oxide treatment facility that would contribute to the environmental cleanup

of La Oroya.” In 2010, Renco Group filed an ISDS claim against Peru claiming that they

% Public Citizen's Global Trade Watch, ed., “Case Studies: Investor-State Attacks on Public Interest
Policies,” Public Citizen, March 6, 2015, https://www.citizen.org/wp-content/uploads/egregious-investor-
state-attacks-case-studies 4.pdf, page 7-8.

0 Case Studies: Investor-State Attacks on Public Interest Policies, page 7-8.

40


https://www.citizen.org/wp-content/uploads/egregious-investor-state-attacks-case-studies_4.pdf
https://www.citizen.org/wp-content/uploads/egregious-investor-state-attacks-case-studies_4.pdf

should have been granted a third extension to meet the environmental standards, also
claiming that Peru, not Renco, was financially responsible for the suffering of the La
Oroyan children. After the ISDS claim was filed, Renco tried for the fourth time get the
case moved out of Missouri courts and into federal courts and succeeded. The same judge
who had denied the first three cited that since it was now an ISDS matter, federal
jurisdiction was acceptable. After six years of litigation the case was dismissed. It took
six years for the ISDS tribunal to decide that they did not have jurisdiction because
Renco had failed to waive certain domestic litigation rights. Renco and Peru were ordered
to split the six years of litigation cost; each facing a bill of 8.29 million dollars.”! The
case was dismissed because Renco failed to adhere to ISDS litigation rules, and yet Peru
still needed to contribute millions of dollars to the failed proceedings.

Six years and 16.6 million dollars later the case was dismissed. That money is in
addition to the medical expenses of the affected children that were never settled in the
initial class action suits. When dealing in the legal realm there is always a large monetary
investment to be expected. But in this case, that 8.29 million dollars that Peru has to
cover will be covered by taxpayer money. The same taxpayers that were wronged in the
first place and that have already faced physical and medical hardships. It is in this way
that ISDS can become a vicious cycle that protects corporations. In 2016 Renco filed

their intent to restart an ISDS case.

Moral Shortcomings

"\ Case Studies: Investor-State Attacks on Public Interest Policies, page 7-8.
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As illustrated in Renco vs. Peru and Chevron vs. Ecuador ISDS has now become
a tool that protects corporations from their unethical and immoral decisions and
repercussions. In both cases, internationally operated plants had produced toxic
byproducts that affected local populations and had serious medical implications for those
affected. In both cases, through the intricacies of ISDS, none of the affected parties have

yet to see any compensation for the harm that was inflicted on their physical wellbeing.

At the time of initial investment, these companies had no real insight into the long
term affects and repercussions of their actions. Waste disposal was a newer venture in the
1990’s and we did not have previous examples to cite what the results would be fifteen to
twenty years into the future. But does that excuse them from the responsibility of the
long-term consequences of their investments? ISDS has turned into a tool that protects

corporations from any unintended consequences in their future endeavors.

Ethyl vs. Canada

As illustrated in Renco v. Peru and Chevron v. Ecuador, ISDS has also come
under major critique for its lack of protective environmental as well as health measures.
A somewhat famous international case is Ethyl v. Canada that was in reference to the
Canadian ban of MMT which is a toxic gasoline additive.”® The act was focused on the
environmental impact from vehicles giving off MMT, it was thought that MMT made
engines less efficient and that continued use would lead to Canadian difficulty in

maximizing fuel and emissions technology standards.”> Though MMT has properties that

2 Case Studies: Investor-State Attacks on Public Interest Policies, page 2.

73 “Ethyl Corporation v. Government of Canada,” Global Affairs Canada (Government of Canada,
December 21, 2017), https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-
domaines/disp-diff/ethyl.aspx?lang=eng.
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can improve engine performance, it also contains manganese which is a known human
neurotoxin. Canada banned the use of MMT in intra-provincial transport in 1997. Due to
the fact that Canada is made up of provinces and provincial legislation, this meant that
MMT was nationally banned. Ethyl is a U.S. based chemical company that threatened
NAFTA ISDS action while the courts were considering the ban and followed through on
their threat after the law was passed. They filed their claim in June 1998 and Ethyl cited
Chapter 11 of NAFTA claiming that Canada violated the article that mandates:

No Party may directly or indirectly nationalize r expropriate an investment

of an investor of another Party in its territory or take a measure tantamount

to nationalization or expropriation of such an investment

("expropriation"), except:

(a) for a public purpose:

(b) on a non-discriminatory basis:

(©) in accordance with due process of law and Article 1105(1): and

(d) on payment of compensation in accordance with paragraphs 2
through 6.74

The tribunal rejected several of Canada’s objections that Ethyl had no standing
under NAFTA, and that the ISDS case was filed before the act had made its Royal
Ascent.” After it became clear the tribunal was siding with Ethyl, the Canadian
Government decided to settle the case. They agreed to pay Ethyl 13 million dollars in
damages and reverse the ban on MMT. To this day, Canada relies on individuals and
corporations to voluntarily reduce MMT emissions and does not have legislation banning

the substance.

"4 Ethyl Corporation v. Government of Canada.
5 Ethyl Corporation v. Government of Canada.
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Inherent Bias

Overall, many believe that the ISDS system provides inherent bias for the investor
and against the state. Aside from the financial burden, there is also the financial incentive
for the arbitrators involved. As each party appoints their own arbitrator and mutually
agrees upon the third, there is an incentive for the appointed to produce a positive
outcome for their client in hopes of being appointed again in the future.’® There has also
been research done that examines how often poorer versus more developed countries win
their ISDS cases, and it shows that poorer states, on average, lose their ISDS cases.”’

In a 2018 published study conducted by Julian Donaubauer, Eric Neumayer, and
Peter Nunnenkamp, they reviewed 739 ISDS cases to specifically assess the observations
of each of the arbitrators. With 739 cases examined and three arbitrators for each case,
there should have been a total of 2,217 arbitrator observations to look at. 388
observations were missing either due to the case being dismissed or the case was still
pending. Of the 1,829 observations that they were able to look at, there was only a total
of 426 arbitrators used.”® 11% of these arbitrators had served in all three different roles:
that as the representative for the state, for the investor, and as the mutually agreed upon
third member. Just about half of all of the arbitrators only operated on behalf of either an
investor or a state.

This tells us a few very important things, the first being that once an arbitrator

takes part in an ISDS tribunal they are very likely to be a part of one again in the future.

76 Julian Donaubauer, Eric Neumayer, Peter Nunnenkamp, Winning or Losing in

Investor-to-State Dispute Resolution: the Role of Arbitrator Bias and Experience, 2018, Review of
International Economics, ISSN 0965-7576.

"7 Donaubauer, Winning or Losing in Investor-to-State Dispute Resolution: the Role of Arbitrator Bias and
Experience.

8 Donaubauer, Winning or Losing in Investor-to-State Dispute Resolution: the Role of Arbitrator Bias and
Experience.
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In a way this makes sense, on the national level and attorney who has more experience
will be appointed more often because they are trusted in their legal realm. ISDS
arbitrators become experienced with tribunal proceedings and the negotiation skills
involved that make it operate more smoothly. However, it also tells us specialization
occurs and once an arbitrator has been appointed by an investor or a state and produces a
favorable outcome for their party, it is likely that they will then be appointed by the same
type of party in the future.

Arbitrators have a legal duty to be impartial and independent when they are
overseeing a case. Biased appointees are legally supposed to excuse themselves from the
case.”” It is clear that this is not the case in the ISDS system. A beneficial outcome for an
investor is a beneficial outcome for the arbitrator representing the investor, and a
beneficial outcome for a state is beneficial to the arbitrator representing the state. This
provides incentive and creates an inherent bias for an arbitrator to act in self-interest and
to advocate for the best possible outcome for their client and therefore also themselves.

It is also important to highlight where the bias starts and how it continues in a
domino effect: money. ISDS is costly because of three factors: the process and
procedures of convening a tribunal, the amount paid to the arbitrators, and the final
settlement award. The cause of the cost is circular: the higher the amount the final
settlement is, the more an arbitrator will be paid or can charge for their services. This also
means that the next time an investor or a state needs to appoint an arbitrator, they know
that the previous successes will mean a higher bill from the arbitrator, but also likely a

higher settlement amount for them in the dispute.

7 Sergio Puig, Social Capital in the Arbitration Market, European Journal of International Law, 25(2),
387-424.(2014), doi:10.1093/ejil/chu045.
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The public has recognized the absorbent amount of power granted to arbitrators,
and have noted the ambiguity with which they make decisions. In 2020, The Economist
published an article saying:

And third, the potential compensation is often unquantifiable, because
many trade agreements do not specify how it should be calculated. Some
arbitrators look at an asset’s “book value” (ie, its original cost less
depreciation, amortisation and liabilities); others at the income it is
expected to generate over time. %’

Why do investors want to keep ISDS?

Proponents of the ISDS system insist the absence of any true form of international
law 1s exactly the reason that ISDS is crucial to continuing to facilitate global trade.
Because ISDS is included in all global treaties, it is the only form of protection provided
to investors who do business internationally. There is a perception amongst many
countries that various other nations are victim to corrupt courts and biased political
systems. This therefore promotes the fear that a foreign investor will not be treated or
tried fairly in another nations’ court.®! Instead of being directly subject to other countries’
laws or court system, ISDS allows investors access to a supposedly impartial legal entity

that will protect their assets. Not only does ISDS protect an investor’s physical assets, but

when appropriate, allows for compensation for lost future potential earnings.

The ISDS system was under particular mass public scrutiny in 2013-2015 when

the Trans-Pacific Partnership (TPP) treaty was being negotiated. In hindsight, this is

80 “How Some International Treaties Threaten The Environment,” The Economist (The Economist
Newspaper, October 5, 2020), https://www.economist.com/finance-and-economics/2020/10/05/how-some-
international-treaties-threaten-the-environment.

81 Kyla Tienhaara, “Investor—State Dispute Settlement,” In Regulatory Theory: Foundations and
Applications, edited by PETER DRAHOS, 675-92. ANU Press, 2017,

http://www .jstor.org/stable/j.cttlqlcrtm.51.
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considered one of the biggest trade treaties negotiated in the 21 century. The TPP was a
replacement for the Trans-Pacific Strategic Economic Partnership Agreement (TPSEP)
that was signed in 2005. The TPSEP had five member nations, but the TPP at its
completion included eleven: Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico,
New Zealand, Peru, Singapore and Vietnam.3? These countries make up 14% of the

global GDP, and negotiations took five years to complete.

The public noticed the debate about whether or not ISDS would be included in the

TPP. In a published 2014 article in The Economist, the opening line read:

IF YOU wanted to convince the public that international trade agreements
are a way to let multinational companies get rich at the expense of
ordinary people, this is what you would do: give foreign firms a special
right to apply to a secretive tribunal of highly paid corporate lawyers for
compensation whenever a government passes a law to, say, discourage
smoking, protect the environment or prevent a nuclear catastrophe.®?

During negotiations, the European Commission tried to propose several changes
to the ISDS clause that would establish a governmental right to regulate. In fact,
negotiations were reported to be held up several times because of the EU’s hesitancy that
accept the ISDS clause.3* The proposal also sketched out limiting the investors who had
access to the system, creating an appeals process and eliminating the ability for a case to

be in both domestic courts and an ISDS tribunal (such as Vattenfall v. Germany).% U.S.

82 Solarin, Sakiru Adebola, Al-mulali Usama, and Pritish Kumar Sahu. 2017. “Globalisation and Its Effect
on Pollution in Malaysia: The Role of Trans-Pacific Partnership (TPP) Agreement.” Environmental Science
and Pollution Research International 24 (29): 23096—113. https://doi.org/10.1007/s11356-017-9950-0.

8 “The Arbitration Game,” The Economist (The Economist Newspaper, October 11, 2014),
https://www.economist.com/finance-and-economics/2014/10/11/the-arbitration-game.

84 «Playing Nicely,” The Economist (The Economist Newspaper, May 9, 2015),
https://www.economist.com/finance-and-economics/2015/05/09/playing-nicely.

85 “EU PROPOSAL TO REFORM ISDS FALLS FLAT FOR PROPONENTS, CRITICS ALIKE,” Dow
Jones Factiva (Inside Washington Publishers, May 8, 2015), https://global-factiva-com.ezp-
prodl.hul.harvard.edu/ha/default.aspx#./!?& suid=1645899583072008106526708191719.
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attorneys were quick to point out the common refusal to reform ISDS: the new proposal
would undermine the basic fundamental principles of the ISDS system and instead of

grant power to a foreign investor would instead grant more power to a government.

Despite the outpouring of public backlash regarding ISDS, while working on
negotiations for the Trans-Pacific Partnership during his time in office, President Obama

defended the need to include ISDS in the treaty. In December 2014 conference he said,

"allows every country to maintain its public health and safety and welfare
provisions," while at the same time meeting the primary goal of ensuring
that foreign companies are not treated differently than domestic firms.
"That's the primary concern, is a discriminatory application of rules in
ways that are arbitrary," 8°

Though ISDS is clearly controversial and contains political and legal gray areas, it
is a continued proponent for equality in the eyes of the law.®” The system itself has
promoted inequality, but its principles are about investors having accessibility to the law
enforcement mechanisms in an area where there is no legal code. Proponents of the ISDS
system continue to advocate that ISDS in an important standard for international trade
because it allows investors to feel confident in a law that will protect them, and ensures

that they have access to a legal procedure should they need one.®

Why do states want to keep ISDS?

8 Rainey, Ryan. "OBAMA SAYS TPP DEAL NOW MORE LIKELY THAN NOT; REBUTS ISDS
CRITIQUES." Inside US Trade 32, no. 49 (Dec 12, 2014). http://search.proquest.com.ezp-
prodl.hul.harvard.edu/trade-journals/obama-says-tpp-deal-now-more-likely-than-
not/docview/1635222751/se-2?accountid=11311.

87 Tarjei Bekkedal, “Autonomy or Unity? Investment Protection (ISDS) and the Principle of Equality
Before the Law,” 1st ed., vol. 6 (European Papers, 2021), pp. 713-739.

88Bekkedal, Autonomy or Unity? Investment Protection (ISDS) and the Principle of Equality Before the
Law,” page 713-739.
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While the initial goal was to protect foreign property and therefore provide and
insurance policy for an investor in a foreign state, ISDS also protects the states’ that enter
into large trade treaties. The inclusion of ISDS provides states’ the security of knowing
that their domestic policies, laws and moral backgrounds can be upheld even when a
foreign investor challenges them or tries to violate them. In recent years this has become
crucial to the environmental policies in various nations and has allowed for push back
against investors who want blanket protection regardless of the repercussions and future
effects of their investment.

When observing statistics of ISDS cases filed between 1987 and 2020, conversely
to what opponents of ISDS would have you believe, the tribunal sided with the state 37%
of the time compared to siding with the investor 29% of the time. If state’s do indeed
benefit from the ISDS system as this would suggest, they would also advocate for its

continued inclusion in treaties and its continued usage on the global legal arena.
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8 “Home: UNCTAD Investment Policy Hub.” Investment Dispute Settlement Navigator, United Nations
UNCTAD.
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Figure 5. Results of Concluded ISDS Cases from 1987-2020.

Source: UNCTAD

The continued inclusions and usage of ISDS has become a tool for states to
advocate and protect their own national policies. Though ISDS is written into trade
agreements, so now are various other clauses that also protect a state and its ability to

defend it national strategies, particularly when it comes to the environment.

David Aven vs. The Republic of Costa Rica

The DRCAFTA is the Dominican Republic-Central America Free Trade
Agreement that Costa Rica entered in 2009 and the United States entered in 2006. Mr.
David Aven along with other claimants filed an ISDS claim in 2014 claiming that Costa
Rica wrongfully shut down a commercial construction project on land that they had
purchased.”® The claimants purchased the land with the intent of developing a tourist
project. They acquired all of the necessary government and municipal permits and
approvals, including environmental and construction. Claimants say that unexpectedly
after complaints from locals nearby, the Costa Rican government looked further into the
project site and discovered wetlands and forest grounds within it. After this discovery, the
government took the necessary steps to protect the land and effectively shut down the

project. Costa Rica argued that environmental protection has been a top priority for their

% “IN AN ARBITRATION UNDER CHAPTER TEN OF THE DR-CAFTA AND THE UNCITRAL
ARBITRATION RULES (2010) between DAVID AVEN ET AL. Claimants and THE REPUBLIC OF
COSTA RICA Respondent Case No. UNCT/15/3,” ItaLaw, September 18, 2018,
https://www.italaw.com/sites/default/files/case-documents/italaw7995 0.pdf.
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government, and that it is even acknowledged in the DRCAFTA that the rights of the
investors protected in the treaty will be trumped by environmental protection measures.
The tribunal ruled in favor of the state, Costa Rica, that they did not breach their contract
and did not owe any damages to the claimants.”!

This example is exactly why States’ still want to include ISDS arbitration in their
international trade treaties. There is no international court or international standard when
it comes to environmental policies; each country has their own protections and limitations
in place. The environment clause was specifically built into DRCAFTA, and this allowed
Costa Rica to exercise its right to impose its own environmental standards and protect its

land instead of the interest of foreign commercial investment.

Montrose Developments LLC vs. Sri Lanka

In another example, we can see how the continued existence of ISDS has served
to benefit states it once worked against. In an eerily similar situation to the first ever
ISDS claim filed by AAPL vs. Sri Lanka, in 2016 Raymond Eyre, a British National who
owned and operated Montrose Developments in Sri Lanka filed a claim.®? Eyre had a
deep career background in financial and asset management before becoming CEO on
Montrose Developments LLC. Montrose Developments was an asset management and

private equity firm that had land in Sri Lanka with intentions of building a hotel complex

9V IN AN ARBITRATION UNDER CHAPTER TEN OF THE DR-CAFTA AND THE UNCITRAL
ARBITRATION RULES (2010) between DAVID AVEN ET AL. Claimants and THE REPUBLIC OF COSTA
RICA Respondent Case No. UNCT/15/3.

92 “INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES In the Arbitration
Proceeding between RAYMOND CHARLES EYRE AND MONTROSE DEVELOPMENTS (PRIVATE)
LIMITED Claimants and DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA Respondent ICSID
Case No. ARB/16/25,” ItaLaw, March 5, 2020, https://www.italaw.com/sites/default/files/case-
documents/italaw11264.pdf.
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on it. Montrose Developments claimed that the Sri Lankan military dredged the shoreline
which then restricted the access Montrose had to the land. The Sri Lankan military did
not notify Montrose Developments about what they were doing, nor did they compensate
for the damage/change to the land. Montrose Developments alleged that this plot of land
was destroyed during a Sri Lankan military operation and that it was now no longer a

1.”> They were claiming that the dredging not

desirable location for their intended hote
only restricted access to the land but also changed the composition and that the entire
investment in the Hotel project had been lost. Charles Eyre and Montrose Developments
were demanding compensation for their loss in the Hotel project.

In contrast to the Sri Lankan case against Asian Agricultural Products Ltd. In
1987, the tribunal actually ruled in favor of Sri Lanka. The tribunal said there was no
violation of the bilateral treaty because Montrose never made a contribution on the land
or took any investment risk.** The tribunal elaborated saying that Montrose could have
qualified for protection under the BIT only if he had protected investment in the Hotel
Project on the land that they owned. They ruled that the land alone, or with the intended
project does not qualify for protection under the BIT the way it is written.

International trade treaties are complex and attempt to give legal precedence in

the absent world of international law. The almost duplicative Sri Lankan case highlights

how ISDS can be an impartial system that can help a state to defend the legal

9 INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES In the Arbitration

Proceeding between RAYMOND CHARLES EYRE AND MONTROSE DEVELOPMENTS (PRIVATE)

LIMITED Claimants and DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA Respondent ICSID
Case No. ARB/16/25.

9 INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES In the Arbitration

Proceeding between RAYMOND CHARLES EYRE AND MONTROSE DEVELOPMENTS (PRIVATE)

LIMITED Claimants and DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA Respondent ICSID
Case No. ARB/16/25.
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technicalities and nuances described in their bilateral treaties. Though ISDS is riddled
with ambiguities and flaws, room for corruption and error, it does still often support its
founding principles: accessibility to a non-biased and impartial legal system. Though its
intentions when it was created was to provide foreign investors with protection, it has

also served over time to provide protection to states as well.
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Chapter IV.

Alternatives

As critics continue to highlight the flaws in the ISDS system, some have tried to
explore alternative options. In recent years there has been a shift to the inclusion of state-
state dispute in ISDS clauses.”” Instead of a broad coverage for all investor disputes,
state-state covers more detailed provisions for specific disputes between two nations
instead of an investor. As dispute chapters in treaties have expanded, this has become a
more popular inclusion. State-state allows for an adherence to a more detailed and
documented procedure. However, state-state dispute resolution also has its critics. While
many think it’s a natural maturity to the original ISDS system, others feel it is an
additional factor that accentuates the wealth differentiation between nations. This also
brings with it the difference between arbitration and who has an upper hand in the

bargaining process.”®

CETA
Another alternative that has been explored by European Union and Canada. In
2017 they signed a new trade agreement called The Comprehensive Economic Trade
Agreement (CETA), incorporating a new chapter on investor dispute.’” This new system

places an emphasis on ensuring a transparent, impartial system for both investors and

%5 Nathalie Bernasconi-Osterwalder, “IISD Best Practices Series: State-State Dispute Settlement Clause in
Investment Treaties,” 2014, Policy File, International Institute for Sustainable Development.

% Bernasconi-Osterwalder, “IISD Best Practices Series: State-State Dispute Settlement Clause in
Investment Treaties.

97 "Press Corner." European Commission - European Commission. Accessed March 08, 2021.
https://ec.europa.eu/commission/presscorner/detail/sk/IP_16_399.
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states. Article 26 of CETA lays out specific instructions for how CETA will be managed
and upheld by both countries. The two parties will establish a Joint Committee
compromised of the Minister for International Trade of Canada and the Member of the
European Commission responsible for Trade, or respective designees. The Joint
Committee will meet once a year or more if requested and they will oversee all of the
problems that may arise between the two parties as they have the ability to adopt their
own procedures and make decisions on dispute claims.”® The Joint Committee will also
oversee all of the specialized committees that will first overlook disputes in their
prospective areas. The Joint Committee has all of the power necessary to make decisions

on disputes between Canada and the EU:

1. The CETA Joint Committee shall, for the purpose of attaining the
objectives of this agreement, have the power to make decisions in respect
of all matters when this Agreement so provides.

2. The decisions made by the CETA Joint Committee shall be binding on
the Parties, subject to the completion of any necessary internal
requirements and procedures, and the parties shall implement them. The
CETA Joint Committee may also make appropriate recommendations.

3. The CETA Joint Committee shall make its decisions and
recommendations by mutual consent.”’

The Joint Committee will be given all of the power to make decisions that an
ISDS tribunal is given but the key difference is that the arbitrators are the same people
each time as well as government appointed officials as opposed to private attorneys.
However, CETA gives an ambiguously large amount of power to the Joint Committee by

saying they have jurisdiction over all decisions and that those decisions shall be binding.

%8 “CETA Chapter by Chapter,” Trade - European Commission, August 10, 2021,
https://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-chapter/.
9 CETA Chapter by Chapter.
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It also fails to address what happens if the two parties don’t mutually agree on a

decision. %

The long-term goal for CETA is the establishment of a new international court
where each of the member nations will appoint sitting judges. This is similar to other
agreements that the EU has entered with Singapore and Vietnam. If this is achieved,
CETA spells out that the committees and procedure will become obsolete and will be
replaced by the international court. The intention is that CETA’s Joint Committee will
lead to less ambiguity, more structured court procedures, as well as eliminate the
monetary relationships formed between arbitrators and investors. However, CETA has its
own set of critics, and has not been fully ratified yet, as only 15 of the 25 European
Union states have voted to pass it. The main opposition stems from those who feel
establishing an international Joint Committee or, down the line, and international court
will undermine domestic courts. There are also critics who feel that there was too much
left unsaid in the CETA proposal and that will therefore allow some unintended
environmental and economic impacts to be considered legal.!®! There are also questions
surrounding the awards to be granted through CETA and whether they will be

enforceable or not. '

Multilateral Investment Court

100 CETA Chapter by Chapter.

101 Kurt Hiibner, Anne-Sophie Deman, and Tugce Balik, "EU and Trade Policy-making: The Contentious
Case of CETA," Journal of European Integration: Writing the Rules of 21st Century Trade: The EU and the
New Trade Bilateralism 39, no. 7 (2017): 843-57.

12 August Reinisch, "Will the EU's Proposal Concerning an Investment Court System for CETA and TTIP
Lead to Enforceable Awards?-The Limits of Modifying the ICSID Convention and the Nature of
Investment Arbitration," Journal of International Economic Law 19, no. 4 (2016): 761-86.
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After the backlash of the ISDS inclusion and revisions in CETA and the TPP, The
United Nations Commission on International Trade Law (UNCITL) began formally
talking about reforming the ISDS system in 2017. By October of 2019, there were
substantial reform proposals to be discussed ranging from binding arbitrational rules,
formal courts and the establishment of further appellate tribunals. The European Union
(EU) is spearheading the charge to establish a multilateral investment court (MIC) that
would significantly reform the existing ISDS system. The European Commission has
been authorized by the EU to lead these discussions and push for the creation of the MIC.
This court would consist of permanent adjudicators for each country and two levels of
jurisdiction. The first level would hear the case, review the facts and apply the
appropriate laws, and the second level would have the power to overturn law applications
and reverse legal findings if necessary, but not review facts of the case. The part of the
MIC proposal that is most emphasized is the credible appointment of adjudicators. One of
the most common complaint with the existing ISDS system is that arbitrators are third
parties with their own biases and agendas, creating an unequal and often unfair advantage
for richer countries who can afford the best arbitrators. MIC aims to select its

adjudicators with the following standard:

To ensure their independence, adjudicators would fill full-time, long-term
and non-renewable positions, without outside activities, and with salaries
comparable to other court systems. To ensure competence and objectivity,
adjudicators would be representative in terms of geography, expertise and
gender diversity. '

103 Jssam Hallack, “Multilateral Investment Court: Overview of the Reform Proposals and Prospects,”
European Parliament, January 2020,
https://www.europarl.europa.cu/RegData/etudes/BRIE/2020/646147/EPRS_BRI1(2020)646147 EN.pdf.
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As this is the beginning of the framework to build a national court, there are
further questions to be examined such as cost and obligatory membership. As of today,
the proposal has an opt-in clause that would allow countries entering into new treaties to
decide if they will include the national court in their framework. The cost factor has still
yet to be fully unpacked, but at the very least the establishment of a long-term court will

be far less expensive than ISDS proceedings.

Conclusion

The origins of the ISDS system dating back to the imperialist colonial era had
clear intentions: protect investors in unknown, uncharted, undiscovered and unsettled
territories. At the same time, these origins, knowingly or unknowingly, took away power
from these developing nations, and ensured that the power stayed in the hands of
investors. Another way of saying it: the system ensured that those with money could
continue to invest money, make money and protect their money, while also ensuring that
undeveloped territories with little to no money had no way to protect themselves in the

ISDS system.

Though the officials at the World Bank claimed that providing investor protection
was the best way to facilitate further international investment and expansion, we have
seen clearly how the one-sided system will always favor the wealthy. An ISDS claim can
only be filed by an investor, not a state. This means that it will always be up to the
discretion of the investor to determine if the cost of the procedure is worth it to him. With

that being said, investors will only initiate arbitration if they are wealthy in the first place
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knowing that the average cost of an ISDS arbitration is 4 million dollars,'* but also if
they think they have a good enough chance at winning so that the potential compensation
awarded outweighs the cost. This puts states at an immediate disadvantage. If a state is a
respondent to an ISDS claim, they don’t have a choice as to whether they can afford it.
They can choose to try to settle the claim without the tribunal proceedings, but that still

requires paying, usually, millions of dollars.

Another obvious issue with ISDS is that it is an archaic system operating in a
modernized economy that is now used in a way that was unimaginable to its founders.
What was once a system protecting plots of land that would be farmed, or factories that
would produce tradable goods, now protects international oil and nuclear power
corporations. The imbalance of power that existed at its genesis has now been multiplied,
allowing corporations to continue to dominate the world in both the monetary and legal
realm. A foreign investor used to be a man, or a couple men who took chances and built
a business, and now a foreign investor is an international corporate conglomerate. And

yet we are still using the same system to “protect” both?

ISDS is in desperate need of reform, but all of the attempts thus far to do so have
been unsuccessful. While the system was under mass scrutiny during the negotiations for
the Transpacific Trade Partnership, the changes proposed were shut down due to the fact

they would increase government power at the expense of investors. In present day, we are

104 Calculation based on the UNCTAD database, where this information is provided for 213 (69 per cent) of
the 310 disclosed cases, which had been decided in favour of the investor or settled at the end of 2018. For
the Foreign Direct Investment Inflows to all developing economies outside of Europe and North America,
see: UNCTAD: Investment Trends Monitor. Global FDI flows continue their slide in 2018, January 2019,
4.
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still waiting to see if CETA will be ratified by enough states in the European Union to be
implemented. That would truly mark a new chapter in international arbitration; the
adoption of a new system in place of ISDS. That system would be progress toward
reforming a system that hasn’t been touched in 80+ years, however, the best option is the

implementation of the Multilateral Investment Court.

The Multilateral Investment Court is the best option because it rewrites the legal
playing field for not just international arbitration but also international law. The proposed
new court would not just be a place to oversee dispute settlement, but it would also serve
as an enforcement mechanism for international trade treaties and the legal code stipulated
in them. This would entirely replace the ISDS system in a balanced, fair way. It will
allow both investors and states to bring forth claims when they feel they have been
wronged, and it will provide a truly neutral and nonbiased court to oversee the dispute.
Gone will be the need for ISDS specialized arbitrators and three-person ad hoc tribunals
that can arbitrarily decide the fate of an entire country. Gone will be the system once

known as ISDS.

The best way forward is complete abandonment of what exists and building
something new. Of course, the foundations and fundamentals can be transferred, and the
golden rule of protection can be upheld, but a system that was created in an era of

perpetuating inequality cannot be the system that continues to determine what is fair.
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Figure 4. Outcome of ISDS Cases from 1980-2022.

Source: UNCTAD
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