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Introduction:
Injury Law

Mr. Glass took a sip of water and closed his eyes. “I’ve been retired for a
few years now, and this was over fifteen years ago. But there is a reason [ remember
it. I remember it because the case was so deeply sad. I remember it because we had
a run in just a few years ago.” He spoke slowly, as if reliving the experience.
Carmen, although only seven at the time of the accident, had already been in several
homes. Her medical history indicated that prior to the accident she already had a
moderate learning disability. This posed a challenge because “there were questions
as to which damages the accident caused and which already existed.”

“It happened at a park. She was climbing on the monkey-bars. She fell and
hit her head. When we finally found the original plans of the park where the jungle
gym was built, we walked to the spot where Carmen fell, and under there was
concrete. It wasn’t even sand, it was concrete.” Carmen hit her frontal lobe and
suffered severe brain damage. After her fall, she became increasingly aggressive,
defiant, impulsive, and her learning disabilities appeared exacerbated. The
evaluating neurologist felt that the damage was mostly related to the fall and was
permanent. Carmen was deeply affected behaviorally. As she got older, she became
“kind of wild” and “excessively disobedient.”

When the case was filed, the defense refused to settle. “They wouldn’t pay
us a penny, so we went to trial,” said Mr. Mr. Glass. “We won the case, but the

award was only two hundred thousand dollars. The lawyers took twenty-five



percent, which is the standard amount. Carmen got around one hundred forty
thousand.” Mr. Glass sighed, “the fact that she was a black foster child definitely
affected the award amount. A lot of people consider foster children damaged goods.
She had been in around seven foster homes. That said, she had been doing pretty
well in this one. Luckily for Carmen, the jury also looks at how cute the kid is. If
the kid is fat and ugly then they often won’t give as much. Carmen was a pretty,
thin, slight little girl.”

Mr. Glass would not hear from Carmen again for many years. When she
was twenty-two, Carmen came to Mr. Glass’s firm to petition access to her trust.
She was accompanied by two young men. They tried to “come into my office with
Carmen, but I had them sit in the waiting room.” That day, Carmen requested
permission to withdraw the entirety of her award. “I tried to talk to her and explain
that she shouldn’t do this! But she was out of it. She wasn’t listening. These two
guys were in the waiting room. They were in the waiting room like two dogs
salivating.” He paused again, “this case, this case was deeply sad. Chances are it
was for drugs, I don’t know where she is now. That was the last I heard of Carmen.”
He paused and then finished with a final thought. “I wonder, sometimes. I wonder
if it’s possible that Carmen’s fate was sealed at the moment of the verdict. Did she
ever have a chance?”

Can an incident predict a life outcome? Can it determine the value of a life?
How did Carmen’s black, foster, and gendered body affect the decisions around her
case? Monetary compensation in the case of injury is a familiar concept in the

United States. At the same time, calculating the value of life is completely foreign



to us. It is common knowledge that certain injuries are “worth” more than others;
some injuries yield enormous awards while others diminutive ones. Which lives
matter and which are worth more in the processes of law?

Cases involving injury to children highlight this problem powerfully. When
a child is wrongfully injured, it can be difficult to project their lost earning capacity
since there is no occupational record establishing potential. In the absence of this
data, lawyers and forensic economists will fight to determine how much that child
lost in future earning capacity due to the accident. They do so with tools and charts
that take into account age, race, sex, and parental educational attainment, amongst
other variables. In my thesis I will demonstrate how race and gender biases emerge
in such calculations. I call for an examination of this process that is largely
unquestioned despite consistent criticisms of tort law as a whole.

I am the second oldest of six children. My youngest two siblings are adopted
from Ethiopia. When I learned that if injured in an accident, my younger brothers,
Harry and Getachew, or my younger sisters, Miriam and Bezawit, would potentially
receive extremely different damage awards I was stunned. Growing up in identical
conditions, in the same household, with the same parents, within the same school
district, still, Getachew, a black male, and Bezawit, a black female, would be
considered literally worth less than my biologically related siblings. How could this
system be perpetuated within the justice system? How could this not be more hotly
contested?

My central purpose in this thesis is to analyze the process of valuing life

through the calculation of future lost income capacity within the institution of tort



law. Through interviews and engagement with economic journals and case law, I
examine how injury attorneys, defense attorneys, and forensic accountants, at the
level of their everyday working practice, come to produce a certain defensible
reality. Lives are valued disparately and such inequalities become reproduced and
justified cyclically. A focus on experts unpacks an institution ordinarily examined
at the institutional level.

Located between two realms of knowledge, the judicial/legal and the
statistical/data-driven, notions of value and morality come to interact at the site of
the injured body. Injury will be transmuted by numbers and in affect erased. Despite
this erasure, some type of contestation will occur about numbers and objectivity at
this site. Through an examination of the erasure of the material condition, we can
perhaps begin to consider how such erasures might be rendered visible. The
visibility of material conditions and the importance of the physical is critical in the
examination of a body of law that considers itself to be detached.

The focus of this work on children is primarily because children lack
occupational history and therefore are more obvious sites for the placement of
notions of value in determining their future potential." At the site of the child there
are fewer variables that can be inputted into calculations of future lost income
capacity, and therefore they become an impressive control group. In addition to this

methodological rationale, I chose to focus on children because they are more likely

' This common practice is described in Plaintiff Magazine: “When a child is injured so severely that
she will never be employed, there is an unquestionable loss of earning capacity. But how can it be
measured? This is where expert testimony is absolutely necessary. Lost earning capacity of an infant
or child can be determined from sociological and statistical data.”: Blumberg, John B. “Damages
for loss of earning capacity: What could have been.” Plaintiff Magazine. (2012)
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to be treated empathically than are adults. I hope that through a focus on children
this area of disquietingly absent activism will be made visible. In Frames of War,
Judith Butler discusses what it is that determines a life to be recognizable and
“grievable.” Butler writes that it is “only under conditions in which the loss would
matter does the value of the life appear. Thus, grievability is a presupposition for
the life that matters.”* Some lives lost are not considered a loss. In focusing on a
grievable population I attempt to avoid this apathy.
History of Tort Law

Before proceeding with the argument, it is first important to understand tort
law’s evolution as a legal category. Deciding upon the precise definition of a tort is
a difficult task because the category is so expansive. The term “tort” comes from
the Latin word for “twisted” and the French term for “wrong.” Simply speaking,
to commit a tort is to do a “wrong” to another person. Tort law assumes that both
as individuals and as society we all have interests that the law should protect.
Therefore, the wrong that qualifies as a tort is only the wrong that ultimately
infringes on the interests that law protects. This body of law covers a wide range of
situations ranging from a shopper injured in a store, a patient injured by a doctor,
or a farmer whose land has been trespassed upon. Most tort law is made on the state
level as opposed to the federal court, and are part of civil law as opposed to
criminal.* Describes as as a “a residual category of civil liability,” questions to be

decided in most of such cases is a question of ‘liable or not liable?” as opposed to

* Butler, Judith. Frames of War: When Is Life Grievable? London: Verso, 2009.
? Abraham, Kenneth. The Forms and Functions of Tort Law (2000)
4 .
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‘guilty or not guilty?”® Liability is important because in this trope, as opposed to
guilt or fault, we find economic calculations of value. The pursuit of liability evokes
the creation of value. The root of tort law lies embedded in the productivity of
individuals. Therefore, it values the person in terms of their earning capacity.

“An eye for an eye” is no longer the legal protocol in the case of injury.
Although models of compensation for injustice can be traced back for thousands of
years, tort law as an independent branch of law can be considered a relatively recent
phenomenon in the institutionalized legal realm.® The emergence of injury law has
often been attributed to the emergence of industrialization. The industrial
revolution not only increased the rate of workplace injury, but also drastically
increased the number of interactions between strangers in the workplace and
consumer sphere.’ The history of tort law has come to affect how it plays out in the
contemporary. With its rise deeply rooted in the industrial revolution, I take a
Marxist lens to argue that tort law is inextricably linked to notions of productivity

and labor value.®

3 Abraham, Kenneth. The Forms and Functions of Tort Law, Page 2 (2000)

%In fact, “torts was not considered a discrete branch of law until the late nineteenth century. The first
American treatise on torts appeared in 1859; was taught as a separate law school subject 1870; first
case book 1874.” White, Edward. Tort Law in America: An Intellectual History. New York: Oxford
University Press, 1980.

According to one scholar, until as late as 1900 it was not even clear if torts was “even a coherent
field of the law or an identifiable subject of separate study.”® Sugarman, Stephen D. "A Century of
Change in Personal Injury Law." California Law Review 88, no. 6 (2000)

7 Schafer, Hans-Bernd. “Tort Law: General.” University of Hamburg Institute of Law and
Economics. (1999): “Before the industrial revolution tort law was a rather unimportant field with
shying horses as an important cause of damages. With steam engines, modern traffic (locomotive,
motor vehicles) and hazardous products the number and severity of accidents rose dramatically.
This gave rise to the development of modern tort law, especially the negligence doctrine and the
slow expansion of strict liability for risks caused by very dangerous activities.”

¥ Marx, Karl (1867-1879) 1925-1926 Capital: A Critique of Political Economy. 3 vols.
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Tort law emerged as a legal category in the years between 1800 and 1870.°
During this age accidents were becoming the most economically and politically
salient source of tort cases. The birth of railroads and then motor vehicles resulted
in an age in the United States of a truly unprecedented number of accidental deaths
and injuries. The introduction of mass-marketed consumer products exacerbated
the emphasis on torts. This trend continued and increased after World War II when
during the post war affluence. Dominant American manufacturers were expanding
and needed a larger supply of workers to work in their factories. This inextricable
link between consumption and production shapes the contemporary tort law
industry, and thus expert’s approach to valuing life.

In the early 1980s there began a new movement in tort law that demanded
tort reform. Proponents of this movement argue that tort law was chronically
overemployed and resulted in excessive awards. Tort reform movements seek to
limit award amounts and reduce the number of injury claims. A key aspect of this
movement is the popularization of certain cases as examples of this compensation
culture. Most adults in the United States remember the McDonald’s hot coffee case,
in which an elderly woman sued after receiving third degree burns from a spilled
cup of McDonald’s drive through coffee.'” The jury awarded her 2.7 million dollars

in damages before the judge reduced the award to 480 thousand dollars.'' Despite

? Goldberg, John C. P., and Benjamin Charles Zipursky. The Oxford Introductions to U.S. Law.
Oxford: Oxford UP, 2010. Print. Page 14. There was an increase in the tendency for lawyers to place
“into a separate category legal obligations that accompany activities and occupations irrespective of
agreement.” This became the body of law now known as contract law, and paved the way for torts
to emerge as wrongs “involving the breach of obligations not to injure others, apart from obligations
determined by agreement.”

1(1) Halton, William. “Java Jive: Genealogy of a Juridical Icon”: Miami Law Review 56 120 (2011)

Ibid.



this reduction, the McDonald’s coffee case was employed as a “perfect example”
for the need to limit the trajectory of tort law cases.'”
Purpose of Tort Law

When asked what the purpose of injury law is, Mr. Martino, an injury
attorney at a prominent Boston law firm, answered with confidence. The goal, he
stated, “is definitely to make the person whole again.” He continued, “your goal as
an attorney is not to be a crusader. That said, the offshoot, or the insularly benefit
of tort law is that it makes the world way safer. These accidents are not happening
with the frequency that they once did.”

The purpose of injury law has been predominantly debated on two fronts.
Is it a market corrector? Or is it a means of compensatory justice? The market
corrector ideology, found in many economic and law texts, claims that tort law is
“a system of rules designed to maximize wealth so as to minimize the costs

9 13

associated with engaging in daily activities.” ° The history of tort law is the best

support for the market corrector perspective. Spurred extensively by the industrial

“Despite the common critique of injury law as frivolous or inappropriate, there are those who claim
that not enough suits are being filed. Laura Nader’s 2002 work, The Life of the Law, addresses this
new era in which the injured are portrayed as overzealous. This portrayal is used to make a case for
the curbing of eligibility for larger awards. Nader argues that, to the contrary, the “life and death of
the law” derives from the plaintiff. Restriction of tort eligibility would be an infringement on the
right for an individual to seek justice when wronged. In Nader’s discussion of the search for justice
as a fundamental part of the human trajectory, she claims that the direction of law is dependent on
who can and wants to make use of it. In contemporary tort law the predominant users of the law are
those in positions of power who “have increased manufacturers efforts to reduce the legal protection
afforded by trial by jury.” This perspective is echoed by Richard Abel who claims that in a lifetime
sixty percent of Americans will have an injury for which they could rightly sue, but ninety percent
of the injured will not pursue a lawsuit. This evidence is introduced to counter the notion that we
exist within a “compensation culture” where people turn to lawsuits constantly. Like Nader then,
Abel argues for a more expansive use of tort law.

% Barnes, David and Lynn A. Stout, “The Economic Analysis of Tort Law” page 27 (1992);
Chamallas, Martha, and Jennifer B. Wriggins. The Measure of Injury: Race, Gender, and Tort Law.
New York, NY: New York University Press, page 192. 2010.
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revolution, tort law has been shaped by the desire to correct the market and limit
dangerous behaviors by employers as a general goal of liability law.'* Emerging
during the industrial revolution, a time of the increasingly dangerous workplace in
which workers were unfamiliar with their colleagues and bosses, tort law became a
way to correct a dangerous market. Therefore, the function of tort liability is to
promote optimal deterrence of excessively risky activity.'

On the other hand, the much more rights and individual based compensatory
justice perspective claims that tort law serves to correct harm done by restoring the
injured person to their pre-injured condition.'® In fact, the first American treatise
on tort law described it in such terms: “The liability to make reparation for an injury
is said to rest upon an original moral duty, enjoined upon every person, so to
conduct himself or exercise his own rights as not to injure another.”'” Jules
Coleman, an advocate for this perspective concludes that tort law is “essentially an

institutional manifestation of a principle of corrective justice” after an extensive

' This view has also been referred to as the the “economic” view, the “optimal deterrence” function,
and the “instrumental” function. Sheinman, Hanoch. “Tort Law and Corrective Justice”. Law and
Philosophy (2003); Balkin, J. M., William M. Landes, and Richard A. Posner. "Too Good to Be
True: The Positive Economic Theory of Law." Columbia Law Review 87, no. 7 (1987): 1447; John
C. P. Goldberg and Benjamin C. Zipursky, "The Moral of MacPherson", University of Pennsylvania
Law Review. 146 (1998), pp. 1733- 1847.

15 Abraham, Kenneth S. The Forms and Functions of Tort Law. New York, NY: Foundation Press,
2007. P. 18

Roger Traynor, often viewed as a father of tort law, aligns with the market corrector perspective.
Traynor writes, “those who suffer injury from defective products are unprepared to meet its
consequences. It is to the public interest to discourage the marketing of products having defects that
are a menace to the public.” For the instrumentalist then, tort law is (or should be) predominantly
concerned with the effect that the liability or consequence will have on others, outside of the
particular actors in the lawsuit; Traynor, J. writing on Escola v. Coca-Cola Bottling Co of Fresno.
(150 P 2d 436.) 1994.

’% Ibid. This perspective is also discussed as the “corrective justice” perspective, the “rights based”
perspective, and the “make-whole-again” perspective.

17 Geistfeld, Mark, Compensation as a Tort Norm. NYU School of Law, Public Law Research
Journal No. 13-54 (2013). NYU School of Law, Public Law Research Paper No. 13-54; Coleman,
Jules L., "The Economic Structure of Tort Law" Faculty Scholarship Series. Paper 4196. (1988).
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analysis of tension between the goals of “justice and economic efficiency” in the
“allocation of risk.” This means that tort law corrects and at its core seeks to repair
wrongful losses. Here we find the central concepts of tort law as being, “harm,
cause, repair, and fault.” He argues that tort law “seeks to secure justice between
parties by imposing the duty to compensate victims’ wrongful losses on the
injurers” as opposed to enhancing market transactions.'®

The corrective justice perspective is complicated when we consider that the
core of this argument rests on the notion that the “individual injurer directly
compensates an individual victim, with the injurer’s own money.”'” Today, the
connection between the injurer and victim has become less direct. No longer does
the injurer pay the victim directly. Instead, the injurer will be paid by the injurer’s
liability insurance, or in the case of injury by a corporation, the cost of
compensating the victim may fall onto customers, employees, or shareholders.*

Through a study of the literature and interviews with experts it becomes
clear that this debate ultimately obscures the reality of the exceedingly
interconnected nature of the compensatory and market models. The debate results
in the more nuanced and disparate differences in tort law settlements being rendered
both invisible and irrelevant. The agents, interests, and bodies involved in cases of
injury law reflect that tort adjudication has other essential elements. In this
dichotomy the differences in calculation of lives are muted and thus equalized. If

we are to agree that the purpose of injury law is predominantly a market corrector,

'8 Coleman, Jules L. "Risks and Wrongs" Faculty Scholarship Series. Paper 4191. (1992).

! Abraham, Kenneth. The Forms and Functions of Tort Law (2000) P 17.

20 Harrington, Scott, and Robert E. Litan. “Causes of the Liability Insurance Crisis”. American
Association for the Advancement of Science: 737-41.( 1988)

10



why then would the characteristics of the injured be relevant? After all, if the
purpose is to dissuade the market from producing faulty products or behaving
negligently, does valuing some lives as worth less than others serve as a relevant
means of obtaining this end result? Conversely, if we are to believe that this is a
means of compensatory justice, intended to restore an injured individual to their
pre-accident potential, does it achieve this goal? Moral and economic reasoning
intertwine in the production of value and produce biases of race and gender.
Argument

I approach the study of tort law as a form of power to govern and value
bodies.”' There has been much work done on this in the field of legal anthropology,
particularly in the study of empire and colonial state.** I focus on the United States
to make similar claims on the relationship of law to power. If law is a form of
power, then it is only logical that questions are raised regarding activism and
democracy. In fact, Sally Falk Moore writes that the concern of modern day legal
anthropology involves an increasingly wide vision of the “political milieu in which
law is imbricated.” She argues that this is a commentary on the possibility of

realizing democracy made through field work. I follow her approach to the study

! Bentham, Jeremy, J. H. Burns, and H. L. A. Hart. 4 Fragment on Government. Cambridge:
Cambridge University Press, 1988; Benjamin, Walter. Critique of Violence. In Reflections: Essays,
Aphorisms, Autobiographical Writings. New York: Schocken Books (1978); Agamben, Giorgio.
Homo Sacer: Sovereign Power and Bare Life. Stanford: Stanford University Press. pp.15-29. (1998)
** Chatterjee, Partha. The Nation and Its Fragments: Colonial and Postcolonial Histories. Princeton,
N1J: Princeton University Press, 1993; Deutsch, Jan-Georg, Peter Probst, and Heike Schmidt. African
Modernities: Entangled Meanings in Current Debate. Oxford: James Currey, 2002; See: Comaroff,
J. Governmentality, Materiality, Legality, Modernity On The Colonial State in Africa; Engle Merry,
Sally. Law and Colonialism. Law & Society Review, Vol 25. No. 4 (1991)

» Moore, Sally Falk. "Certainties Undone: Fifty Turbulent Years of Legal Anthropology, 1949-
1999." Journal of the Royal Anthropological Institute 7, no. 1 (2001): 95-116.
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of the law to ask questions about the state of freedom and the ideal of liberal
democracy.*

The ethnographic study of informal legal processes in the United States has
been conducted in order to make a commentary on culture and the law.” I take note
of this approach, but argue that the same processes can be observed in the study of
the formal judicial process and institutions. Particularly, I call attention to the study
of tort law, an understudied arena of law that is rarely addressed by
anthropologists.*® In the study of tort law one must examine the actors that operate
within the institution. These actors embody certain notions of expertise that become
critical in shaping and reproducing forms of knowledge.

Expertise, according to Summerson, is something people do rather than
something people have or hold.”” For the purposes of this thesis, I use Dominic
Boyer’s definition of the expert as “an actor who has developed skills in, semiotic-
epistemic competence for, and attentional concern with, some sphere of practical

9928

activity.””" Practices of expertise allow the routine organization of boundaries of

knowledge, which allows for the constructions of professions and disciplines.”

** Ibid.

2> Abel, Richard L. The Politics of Informal Justice. New York: Academic Press, 1982; Conley,
John M., and William M. O'Barr. Rules versus Relationships: The Ethnography of Legal Discourse.
Chicago: University of Chicago Press, 1990; Greenhouse, Carol J. Praying for Justice: Faith, Order,
and Community in an American Town. Ithaca: Cornell University Press, 1986; Merry, Sally
Engle. Getting Justice and Getting Even: Legal Consciousness among Working-class Americans.
Chicago: University of Chicago Press, 1990.

%% Nader, Laura. The Life of the Law: Anthropological Projects. Berkeley: University of California
Press, 2002; Jain, Sarah S. Lochlann. Injury: The Politics of Product Design and Safety Law in the
United States. Princeton, NJ: Princeton University Press, 2006.

*7 Carr, E. Summerson. "Enactments of Expertise." Annual Review of Anthropology39, no. 1 (2010):
17-32.

*¥ Boyer, Dominic. "Thinking through the Anthropology of Experts." Anthropology in Action no. 2
(2008): 38-46.

¥ Summerson: 2010; Abbott AD. “Boundaries of Social Work and The Social Work of Boundaries.”
Soc. Serv. Rev. 69:545-62 (1995); Brenneis, Donald. "Discourse and Discipline at the National
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Anthropological interest in contemporary knowledge practices and expertise has
evolved to address a diversity of fields, including finance™, international law’',
technology,” accounting/audit,”” gender,”* journalism,”> and of course,
international development.®® I focus on expertise in the legal realm, but because of
the nature of forensic accounting this study extends to a study of knowledge
production in accounting and statistics.

Annelise Riles provides a technical and instrumental analysis of expertise
that is particularly useful in evaluating this aspect of tort law. She encourages the
framework of governance as “mediated through the technical legal knowledge.”
She argues that expert sees himself as a “modest but expertly devoted
technician.”’ I contest this characterization through identification of the anxious
way that the forensic accountant refers to himself as “not just a hired gun”

indicating that he may want to be seen as this “modest but expertly devoted

Research Council: A Bureaucratic Bildungsroman." Cultural Anthropology 9, no. 1 (1994): 23-36;
Gal S, Irvine JT. The boundaries of languages and disciplines: how ideologies construct difference.
Soc. Res. 62:967-1001(1995)
%% Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011. Page 64; Ho, Karen. Liquidated: An Ethnography of
Wall Street. Durham: Duke University Press, 2009; Maurer, Bill. Mutual Life, Limited: Islamic
Banking, Alternative Currencies, Lateral Reason. Princeton, NJ: Princeton University Press, 2005.
*! Riles, Annelise. 2006. “Anthropology, Human Rights, and Legal Knowledge: Culture in the Iron
Cage”. American Anthropologist 108
2 Riles, Annelise. "Real Time: Unwinding Technocratic and  Anthropological
Knowledge." American Ethnologist 31, no. 3 (2004): 392-405; Zaloom, Caitlin. Out of the Pits:
Traders and Technology from Chicago to London. Chicago: University of Chicago Press, 2006.
33 Strathern, Marilyn. Audit Cultures: Anthropological Studies in Accountability, Ethics, and the
Academy. London: Routledge, 2000; Power, Michael. The Audit Society: Rituals of Verification.
** Frank, Francine, Kira Hall, and Mary Bucholtz. "Gender Articulated: Language and the Socially
Constructed Self." Language 73, no. 4 (1997)

Boyer, Dominic. 2010. “Digital Expertise in  Online Journalism (and
Anthropology)”.Anthropological Quarterly 83 (1).
%% Ferguson, James. Global Shadows: Africa in the Neoliberal World Order. Durham: Duke
University Press, 2006; Ferguson, James, and Akhil Gupta. "Spatializing States: Toward an
Ethnography of Neoliberal Governmentality." Anthropologies of Modernity: 105-31.
7 Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011. Page 64.
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technician” but may perceive himself differently. Further, Riles discusses the
“purported political neutrality” of law as deeply entrenched. The purported political
neutrality of the law may serve the function of rendering invisible an area that is far
from politically neutral, minimizing instances of activism. Morality and the
economic narrative comes to affect the purported neutrality. Within my own work,
experts discuss this neutrality in respect to objectivity.

The term objectivity, commonly associated with impartiality, neutrality,
and independence, in this case is predicated on good science. The appeal of
objectivity is that it is free from subjectivity, personal agenda, biases, or gratuitous
speculation. In this study objectivity has a sense of anxiety surrounding it. The
experts hope to portray that they are free from bias, and are not “hired guns.” They
constantly refer to their occupational balance in that although they may work
predominantly for one side, they do on occasion work on the other. I proceed by
using Porter’s definition of objectivity as the opposite of subjectivity as opposed to
providing a hard definition of the term.”®

The number’s ability to negate the need for physical interaction with the
injured is a powerful one. The authoritative use of numbers in the calculation of
future lost income capacity and the valuation of life is central to this examination.
In The Condemnation of Blackness Muhammad begins with the question “By what
means did black and white social scientists, social reformers, journalists, antiracist

activists, law enforcement officials, and politicians construct, contest, and

* Porter, Theodore. “Objectivity as Standardization: The Rhetoric of Impersonality in

Measurement, Statistics, and Cost-Benefit Analysis” in Rethinking Objectivity. Durham: Duke
University Press, 1994.
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corroborate their claims regarding black criminality?”

In this initial question,
there is the implicit assumption that there has been a construction of statistics about
black criminality. Experts, Muhammad implicitly suggests, play a role in shaping
the accepted. Muhammad writes that experts did not identify as racists, but rather,

stated that the “numbers speak for themselves.”*’

I argue that this approach to
criminal law statistics needs to be taken in analyzing civil law, particularly in the
calculation of future lost income capacity.

The belief that numbers can “speak for themselves” and successfully predict
what would have been the future of the injured person is central to this critique. In
fact, Mary Poovey argues that the “modern fact” is derived from numbers; they
have a powerful role in governing and valuing bodies.*' In Ian Hacking’s The
Taming of Chance he argues that in the 20™ century, society began to become
statistical. A new governing law came into existence, “analogous to the laws of

nature, but pertaining to people.”**

This new governing law, according to Hacking,
is probability. Central to probability is the logic that there is normalcy and then

deviations from normalcy. Suddenly, chance, which was before “the superstition of

. . 43
the vulgar” was central to social sciences.

3 Muhammad, Khalil Gibran. The Condemnation of Blackness: Race, Crime, and the Making of
Modern Urban America. Cambridge, MA: Harvard University Press, 2010.
40 11

Ibid. p 8
*'Merry, Sally Engle. "Measuring the World: Indicators, Human Rights, and Global Governance."
Current Anthropology 52, no. S3 (2011); Hacking, Ian. The Taming of Chance. Cambridge:

Cambridge University Press, 1990.; Poovey, Mary. 1998. 4 History of the Modern Fact: Problems
of Knowledge In The Sciences Of Wealth And Society. Chicago: University of Chicago Press; Porter,
Theodore M. 1995. Trust in Numbers: The Pursuit of Objectivity In Science And Public Life.
Princeton, NJ: Princeton University Press

*2 Hacking, Ian. The Taming of Chance. Cambridge: Cambridge University Press, 1990.

* Ibid: Expansion of enumeration through example of census: “The first American census asked
four questions of each household... The tenth decennial census posed 13,010 questions... addressed
to people, firms, farms, hospitals, churches and so forth. This 3,000-fold increase is striking, but
vastly understates the rate of growth of printed numbers.”
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In the form of data presented by experts, numbers and statistics become
objective and inarguable truths. Surely, we understand that there must be a level of
interpretation going on, but this interpretive element is elusive and muted. Sally
Engle Merry uses the term “indicators” to describe “quantifiable ways of assessing
and comparing characteristics among groups, organizations, or nations.”**
Indicators depend on the construction of categories of measurement such as
“ethnicity, gender, income, and more elaborated concepts such as national income.”
There is a power in indicators that produces and reproduces ideas about certain
lives.

In calculating future lost income capacity, injury law engages in the practice
of monetizing and placing value on the life of the injured individual. Productivity
is the most apparent of such values, in that the calculation of future lost income
capacity is indivisible from the question of worklife and productivity in the
workforce. Further, the liability model itself sets up and economic model which
attaches value to productivity. In my ethnographic research, this type of value
system is apparent in all portions of the lawsuit procedure. We can see the process
of commensuration, in which “different regimes of value, brought up against one
another... became the subject of both conflict and complex mediation.”* It

becomes evident that through case law, settlement process, and the trial,

productivity becomes equated with the value of the injury.*

* Merry, Sally Engle. "Measuring the World: Indicators, Human Rights, and Global Governance."
Current Anthropology 52, no. S3 (2011).

45 Comaroff, Jean, and John L. Comaroff. "Beasts, Banknotes and the Colour of Money in Colonial
South Africa." ARD Archaeological Dialogues 12, no. 02 (2005): 107.

* Marx, Karl (1867-1879) 1925-1926 Capital: A Critique of Political Economy. 3 vols.
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In addition to productivity, there is a devaluation of marked bodies (where
“marked bodies” means bodies that deviate from the norm of ‘white-male’). In an
examination of the quantitative data available on disparate award amounts as
determined by the jury, the most striking feature of this data base is its lack of
substantial work. Although there has been some research done that demonstrates
the biases in award amounts based on certain physical markers, there is not
enough.”’” Criminal law has been extensively studied and this study has produced
compelling evidence that physical characteristics of a defendant often influences
the jury to recommend harsher sentences. I argue that this analytical approach needs
to be taken to evaluate civil law as well. It would be reasonable to suppose that if
this type of devaluation of life appears in criminal cases, it may also pervade the
civil realm.
skskosk

My chapters are organized according to the process of the law. In the first
chapter, we are introduced to the experts that participate in the institution. The
second chapter deals with the power of numbers and calculation in determining
future lost income capacity. This procedure is most common in the settlement
process. If a case does not settle it will go to court. The final chapter deals with the
systems of value that present themselves in the arena of the courtroom.

In the first chapter we are introduced to a variety of experts. Chapter I

examines how injury attorneys, defense attorneys, and forensic accountants assert

*'Chamallas, Martha. "The Architecture of Bias: Deep Structures in Tort Law." University of
Pennsylvania Law Review 146, no. 2 (1998): 463. The calculation by Martha Chamallas on tort
judgments and settlements showed that in the aggregate, male plaintiffs received awards that were
twenty-seven percent higher than those of female plaintiffs.
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a moral and neutral stake by wearing various “masks of neutrality”” which I identify
as moral, the reasonable, and the dissociative masks. To understand the knowledge
that the expert produces it is critical to understand how it is that the expert perceives
himself. There is a common preoccupation with public perception, payment
schedules, and objectivity. This self-perception is productive of a certain type of
imagination. The expert engages in a practice of constructing his own identity and
then subsequently constructing the identity of the injured. Particularly through the
forensic accountants who are most committed to the idea that knowledge is
impartial, we can see the tension between morality and knowledge come forward.
Chapter II is predominantly concerned with the settlement process. During
settlement calculations and numbers are introduced to calculate the future lost
income capacity of an injured individual. In determining future lost earning
capacity worklife expectancy and average national wage are calculated taking into
account race and gender, amongst other variables. The use of such variables result
in disparate damage awards whereby some lives are worth less than others. This
chapter deals with the power of numbers as an inarguable force and to transmute
an individual’s physical injury to an affectless calculation. The notion of objectivity
is central to this discussion. Objectivity appears to be the ultimate goal for the
experts, and particularly for the forensic accountants. Rivaling notions of what
constitutes objective study are important to the understanding of the nature of the
institution as reproductive of certain types of value schemas. I argue that objectivity

acts as a condition of the reproduction of social and racial hierarchies.
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Chapter III moves from the settlement process to the arena of the trial.
Under ten percent of tort law cases make it to trial and in such instances the
calculations of future lost income capacity are present but much less relevant to the
jury decision. This chapter looks at the different values that come to affect the
distribution of damages. Values such as productivity, “picket-fence” values, and
marked-body values come to influence a jury. Through an examination of the 9/11
Victim’s Compensation Fund in which the Special Master of the fund was
successfully petitioned to void the use of race and gender in calculating award
damages we can examine this site of the depreciation of marked values while
simultaneously raising questions about [the lack of] activism.
Fieldwork

As a senior at Harvard University bound for law school in the fall, I decided
to pursue a thesis that focused on the legal process while addressing an issue of
great personal concern. This legal interest proved to be an excellent channel of
access. I reached out to forty-five firms in total. I received affirmative responses
from thirteen of fifteen injury attorneys, eight of fifteen defense attorneys, and eight
of fifteen forensic accountants. It is interesting to note that about 87% of the injury
attorneys agreed to participate as compared to about 53% of defense attorneys.
Although this is a moderately small sample size, it could be attributed to a number
of factors. The injury attorneys, through out the interview process often
demonstrated that they were extremely eager to change their narrative. They
impressed upon me that they were not “ambulance chasers” but rather public

servants, serving the injured on a contingency fee. Defense attorneys on the other
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hand seemed comfortable with their reputations, explaining how they protect
companies and individuals from such a “ridiculously litigious population.” This
difference in response rate could also be attributed to their professional experiences.
The defense attorney, all too familiar with being on the defensive side of the
lawsuit, may be warier of situations of potential liability.

Because of my position as a student without the resources to travel around
the United States to conduct interviews, I predominantly focused on the Boston
area. At first concerned that this approach would yield only a handful of firms to
choose from, this concern quickly proved unwarranted when the first Google search
yielded over one hundred personal injury firms, sixty defense firms, and thirty
forensic accounting firms in the Boston area. I randomly selected fifteen of each
and emailed their Human Resources department. If I did not receive a response
within a week I would call the front desk. Therefore, I only was in control of law
firm selection, and not selection of specific informants. I would then be directed to
a specific attorney or accountant to ask if they wished to participate. This is relevant
because all of the informants I was referred to were white males. It was not that I
reached out to only male informants, or that only male informants responded, but
that I was directed to an entirely male population.

I performed most of my interviews at the office of the informant. A few
times we ventured out of the office or conference room to a nearby coffee shop. I
took extensive notes on the conversations by hand. The interviews were at first

unstructured; I had a few questions to ask but for the most part I allowed the
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informant to speak freely. Once I noticed that a few topics were appearing
unprompted in the early interviews I began to incorporate them into my questions.

In addition to conducting interviews I did research into past court cases.
Because civil cases are public record there existed a wealth of resources to be
accessed. In order to identify such cases I used the LexisNexis Legal Research
portal. This search tool allows the researcher to put specific key words into the
search bar in order to yield relevant results. I searched combinations of terms such
as “injury law, minor, child, race, gender, future lost income capacity.” After
reading through a variety of cases I chose those that were the richest in detail and

most transparent in logic.
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Chapter I
The Masks of Neutrality

"Human behavior flows from three main sources. desire, emotion, and
knowledge."
—Plato

My informant looked uncomfortable. He adjusted his shiny blue tie with a
single index finger by absently loosening the knot away from his throat. Mr.
Anderson is a middle aged forensic accountant who works predominately on the
side of the defense. Still, on occasion, he works on the side of the plaintiff so as not
to be construed in the legal realm as “just a hired gun.”

I repeated my question. “How is gender taken into account when
determining future lost income?”’

He cleared his throat for a second time. [ was sharply aware that gender was
sitting tightly and uncomfortably between us at the long conference room table.
“I'm a democrat,” he prefaced, raising his eyebrows. “I’ve gone to national
conventions. [ have seven sisters. [ have a bias, in terms of my feeling about women.
My father always said that women can do more than men can. He always said that
women, you ladies, are more competent. My seven sisters really show that.” He
paused, satisfied by this extensive disclaimer. “That said, women absolutely make
less on the dollar. This is an indisputable truth. So, logically, that should be
reflected in the settlement, in the future lost earning capacity estimate. That’s just

how it is, so that’s what I need to use. Right?”
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The day before I had interviewed a forensic accountant who works
predominantly for the plaintiff side in injury cases. When asked about gender in
calculating future lost income capacity, he answered with authority. “I looked into
that gender payment disparity that everyone is always going on about.” He stated,
before continuing.

If you take the income of every woman and every man, these statistics don’t

take into account full time or part time work. It’s an ‘apples to oranges’

comparison... You take two people, a man and a woman, and compare their
salaries in the same industry. A male and a female firefighter? It’s the same.

That argument, that woman should receive a smaller settlement because

they make less on the dollar? It’s bullshit. I’'m sorry to say, it’s bullshit.

The two forensic accountants, while both relying on statistics and
purportedly neutral and objective data, reveal competing evaluations of a woman’s
worth. The conversations with forensic accountants highlight the tensions between
impartiality, objective expertise, and advocacy that arise in an adversarial system
of justice. One the one hand the law depicts itself as neutral, attempting to generate
truths on which to articulate claims, but on the other the adversarial system of
advocacy puts this objective truth into question. This objectivity is problematized
by the concept of the “hired gun.” For the forensic accountant, being perceived as
a “hired gun” ties to their neutrality. For the lawyer, hired explicitly as an advocate
it is more difficult to maintain a moral position, yet they nonetheless see themselves
as producing truths. Factuality, reason, and morality all work triangularly to solidify
one another. They are related with each other through articulation, with each
predicated on the other.

Most literature on the injury law focuses on the expert’s monetary

evaluation as a single data point. There has not been much research on the actors,
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activities, and processes that ultimately produce the decisive award amount.
Perhaps, this is because the interest has largely been confined to the “win/lose”
binary of injury lawsuits. A study of the expert, I suggest, sheds light on how the
uncomfortable process of valuing future income capacity comes to be
institutionalized and perpetuated.

Within this chapter, I argue than in evaluating the experts who participate
in the shaping of the decision, we can identify the moments of dissociation and
rationalization in the disparate valuing of bodies. Here, I interview lawyers and
forensic accountants. Conversations do not focus exclusively on the practice of
determining future lost income capacity, but rather on how the expert views himself
in regards to the work that he does and the environment in which he works. Payment
schedule, industry reputation, and the ambivalent nature of expertise for hire come
up consistently throughout the conversations.

Dominic Boyer proposes that to examine the expert we must look at him
beyond the merely professional and epistemological realm. My work aligns with
Boyer’s definition of the expert as “as an actor who has developed skills in,
semiotic-epistemic competence for, and attentional concern with, some sphere of
practical activity”.*® In addition, Boyer recommends a movement away from the
common perception of experts as rationalists. Instead, he writes that experts should
not be treated “solely as rational(ist) creatures of expertise but rather as ... human-

2949

subjects.”” Whilst acknowledging this, I take a slightly different angle, that is to

* Boyer, Dominic. "Thinking through the Anthropology of Experts." Anthropology in Action 15,
no. 2 (2008): 38-46.
* Ibid.
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say I examine the various masks that the expert wears in order to affect a perceived
neutrality, but this mask is constantly slipping. By mask, I mean stances that the
expert assumes to both justify and reinforce his position, as well as to maintain his
moral stake.

Annelise Riles writes that this “self-conscious image of legal technique is
that it is neutral and agnostic as to its purposes and applications.”® The hiring of
impartial experts embodies this assumption of the purportedly politically neutral;
He is basically a technician, performing an uncharged procedure. She continues, “It
is only a tool, nothing more, and can be used by anyone anywhere for any purpose.”
This attempt to disengage technique from politics is central to my argument. The
attorneys and accountants do not want to be seen as advocates or rhetoricians, but
rather as making truth claims rooted in the law.

Governance, however, is “mediated through the technical legal
knowledge.”" This idea of the technical character of the law is broken down into
“certain categories of experts-especially scholars, bureaucrats and practitioners
who treat the law as a kind of tool or machine and who see themselves as modest
but expertly devoted technicians.” They create “a problem-solving paradigm... an
orientation toward defining concrete, practical problems and toward crafting
solutions.” Law, for Riles, can be employed as a form of reasoning and

L 552
argumentation.”

*% Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011, 67.
511y

Ibid.
>? Riles, Annelise. Collateral Knowledge: Legal Reasoning in the Global Financial Markets.
Chicago: University of Chicago Press, 2011
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If one is a rhetorician or a “hired gun” then they are morally compromised.
An examination of the experts who work in the realm of tort law evidences that
there are consequences to perceived neutrality. As one attorney explained, “the
profile of any expert is someone who may have been both sides, lets say an
economist, who has worked with defense and for plaintiffs.” This is important, he
continued, so that it is clear that when the expert testifies, “he’s done both sides. It
won’t just appear that he is just a ‘hired gun.”” According to one defense attorney,
at the end of the day, where future lost income is concerned, it’s “a battle of expert
testimony” that comes down to “is your expert better than their expert?”

In this study, the attorneys and accountants are examined not only in their
practices and outcomes, but more importantly through their reasoning and
justifications for the work that they do and the masks that they wear. How does an
injury attorney view himself? How does the defense attorney justify the work that
he does? My work extends beyond this examination of the expert in two critical
ways. First, I identify that there can be no true separation between an expert’s
worklife and his larger identity, and in fact the expert takes on a variety of identities
to maintain his moral stake. Further, my examination of the expert is not intended
to be a study of only the expert, but how neutrality has implications for the
institution of injury law.

I emphasize the important relationship between morality and argument that
the actors must navigate in order to maintain their moral position while perform a
designated role within an adversarial structure. How do the various players in the

injury law case come to position themselves in relation to their work? Although
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within this legal terrain the term ‘expert’ is use to refer primarily to forensic
accountant, I use the term to refer to all of the major actors (injury attorneys,
defense attorneys, and forensic accountants). I do so because they all try to
articulate some form of reasonable argument; a domain of factuality and presumed
normative moral stances in their production of expertise. This expertise is always
presented as objective or neutral because of wider institutional emphasis in law on
accountability, impartiality, and objectivity. In examining the various experts that
participate in the determinations of future lost income capacity I hope to elucidate
the complex relationship between knowledge and morality that influences the
actors and subsequently the larger institution.
Labor Value and Morality Amongst Attorneys

For the injury and defense attorney, going to trial is both a daunting and
exciting moment. There is an enormous degree of risk that the attorney takes when
they walk into a courtroom to argue a case. With a jury and a judge and an array of
witnesses, there is no way of predicting outcome. For the injury attorney this is
even more high stakes. Paid on a contingency fee basis, the work that the attorney
has done for the client up until trial has been unpaid. The injury attorney will receive
thirty percent of the award that the client receives. The defense attorney, on the
other hand, is paid by the hour. This differential is important in understanding the
distinctions between these two types of attorneys and the way that they operate.
According to most of the attorneys I interviewed, defense work is a “safer” industry

in that salaries are high and stable. You are paid by the hour and can expect to make
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a certain amount each year. For the injury attorney, there is an element of
uncertainty. They often make, “smaller salaries but bigger bonuses.”

From this difference, the injury attorney comes to see himself as starkly
different from the defense attorney. This was illustrated most vividly in my first
interview with an injury attorney. When I arrived for this first interview, I was
immediately struck by Mr. Martino’s confidence. He spoke deliberately and in such
a convincing tone that I felt myself nodding along as he spoke. Mr. Martino has
been an injury attorney for twenty-three years and when asked to identify the most
challenging part of his profession he responded with assertion. “The defense
lawyers only make money when the case goes into litigation and you argue for two
years, you end up wasting time.” He continued, “Believe it or not, sometimes you
shouldn’t spend two years in litigation, you should say ‘yeah, it’s our fault.” We
work on what’s known as a contingency fee. We get paid if we are successful. We
bet on ourselves. So you can see the conflict... we are not getting paid, we don’t
want cases to go on for two or three years because we aren’t making money. The
defense lawyers only get paid by the hour. They want to drag things out. So we
have a conundrum.” Despite this frustration, he expressed only positive sentiment
about contingency work.

It’s a wonderful thing, we are betting on ourselves. That makes me

comfortable. More importantly, it gives regular people access to great

attorneys because they don’t have to pay for it. So a gas station attendant
has a real case, and a guy said to him ‘it’ll be ten thousand dollars at eight
hundred dollars an hour for me to be on retainer and I’ll send you monthly
bills’ what normal person could pay that? Who has that kind of money lying
around? So you’d have a situation where needy, regular people in need of

good legal services can’t afford good lawyers. The contingency fee levels
the playing field.
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Mr. Martino takes pride in serving the injured, as a form of public service. He sees
this type of contingency work as a way of serving those who would be unable to
put forward a case due to a lack of initial capital. Defense lawyers on the other
hand, according to Mr. Martino, use the case as a chance to “waste time” because
they are being paid by the hour.

Defense attorneys, however, view contingency work as part of a larger
litigious culture. They use words such as “frivolous” or “ambulance chasers” and
described the contingency work of the injury attorneys as a way to try to get the
most money out of any situation. As one defense attorney explained to me, “we get
paid by the hour. What that means is that no matter how large the settlement award,
we make the same thing. Yeah we might get a bonus or something, but ultimately
our payment is decided before we arrive at the final decision. He smiled knowingly
before continuing, “imagine this, you’re married to an injury attorney. Ok?” I
nodded so that he would continue.

So your husband is an injury attorney, and he’s been working on a case for

a while. He hasn’t been paid yet! You can imagine that you’re not too

pleased with this. Neither is he. So he is incentivized to make this injury

sound much more severe than in actually is. He needs this injury to be as
bad as possible. You understand? That is not a recipe for a reasonable claim.

Defense attorneys on the other hand, have a stable and consistent income.

My wife is going to know exactly how much money we will have in the

bank account at the end of fiscal year. I am not put in a position of

desperation. Therefore, the award amount I am fighting for will be much
more reasonable and suitable to the injury. You see?

Mr. Danton, a defense attorney, expressed that he found himself to be a
defender of small businesses and the “economy that makes America such a

wonderful place.” Mr. Danton’s firm typically represents insurance companies in

automobile accident suits in Massachusetts. “What people are beginning to
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understand is that by giving an injured person a large and unnecessary settlement,
you aren’t just punishing big businesses. Certainly, don’t get me wrong, and you
can write this down, some accident victims are entitled to receive monetary
damages for their injuries. But more often than not, they are bad faith claims. This
is really an issue for everyone.” He leaned in dramatically. “Bath faith claims? They
are bad for you, for your parents, for your boyfriend. The demand for high payout
settlements contributes to higher insurance premiums for everybody. Everyone you
care about! Your parents and your boyfriend too, you understand?”

The attorneys I interviewed not only situate themselves in relation to their
payment schedule, but also seem overtly concerned with public perception. Public
perception perhaps explains why injury attorneys were exceedingly eager to
participate in interviews. They are unhappy with the prevailing narrative
immoralizing their industry, and welcome the opportunity to defend their moral
position. Alternatively, defense attorneys are satisfied with the public perception of
the industry and may not feel the same desire to participate in an interview to share
“their side” of the story.

Americans are often criticized, both domestically and abroad, for existing
within a “compensation culture.” Sometimes, we are made aware of this industry
through a television commercial soliciting injured parties to come forward. Other
times, it is a particular case that is well publicized: none more famous than the 1994
McDonald’s coffee case in which 79-year-old Stella Liebeck was awarded 2.7
million dollars after spilling hot McDonald’s coffee in her lap. She received

widespread media attention condemning such “frivolous” and “inappropriate”
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action, and her story and others like it filter into popular culture.”® In a recent
episode of the well known television show, Parks and Recreation, a character notes
that he became wealthy “the old fashioned way” because he had been “hit by a
Lexus.” He recommends that his friend do the same: “I know a guy if you're
interested. Minor scrapes and bruises. Major dollars and cents.””

Unprompted, the first five attorneys interviewed mentioned the same case,
the McDonald’s coffee case. As I began to understand its significance to both the
defense and injury attorneys I began to work it into my interview questions. For the
injury attorneys, attempting to dispel a narrative of frivolous behavior, and replace
it with one of public service, this case was not just infuriating, but constantly

2

referred to as “the most misunderstood case there is.” For the defense attorneys,
this case was a validation that they were on the right side of the law. It allows them
to justify the valuing of bodies that they participate in, reinforcing the idea, as one
defense attorney exclaimed, that people “milk an injury for all that it is worth and
then some!” The reactions to this case serve an important function in evaluating the
way that they situate the work that he/she does in the larger picture.

When I asked an injury attorney if I could ask him about a popularized case

in the media, he quickly interrupted.

“The McDonald’s Coffee Case?”

>3 Schudson, Michael. "“The Sociological Imagination” as Cliché: Perils of Sociology and Practices
of Journalism." Int J Polit Cult Soc International Journal of Politics, Culture, and Society 20, no.
1-4 (2008); Mei, T. S. "Insurance in Between: A Critique of Liability Insurance and Its
Principles." Literature and Theology 21, no. 1 (2007): 82-98.

>* Parks and Recreation. “Li’l Sebastian.” Season Three, Episode 16. Directed by Dean Holland.
Written by Daniel J. Goor. NBC, May 2011.
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His tone changed dramatically. He lowered his voice, and spoke slowly.
“That case? That case is the most misunderstood case there is. ’'m going to tell you
the truth and you might not like it.” The attorney painted a vivid picture, claiming
that corporations and the insurance industry “love cases like the McDonald’s
Coffee Case because they can spin it.” This is a strategy, since “every dollar a jury
doesn’t give to the plaintiff is a dollar for the insurance company or the
corporation.” He did not attempt to hide his anger and frustration; “It’s really
misleading and abhorrent what they’re doing. Imagine this...” he began to paint a
vivid picture.

A seventy-five-year-old woman goes through the drive through and orders
a coffee. They give it to her and they say, ‘look you can’t grab it from the
sides cause its too hot. You have to grab it by the top’. So she takes it from
the top and puts it between her legs for a moment. It winds up spilling on
her vagina. She has third degree burns on her vagina. She has to have skin
grafts where they take skin from her hips in rectangular patches and graft it
onto her vagina. I used to have a picture on my phone of her vagina and
inner thighs after she was burned. And it is horrendous. No cup of coffee
should ever do what this did. It went through her skin into her fascia. She
asked that McDonald’s pay her medical expenses, which back then, was just
twenty thousand dollars. That’s all she wanted. McDonald’s refused. So she
sued them.

This was a speech he had presumably given before, and if not, that he had
wanted a platform to give for some time.

The lawyer did discovery and found many other instances of people getting
burned by the coffee. Most of them were McDonald’s employees. They got
burned because it was so hot that they couldn’t hold the cups by the sides.
They would drop the cup and then get burned. So there is an internal memo
that says, ‘all these people are getting burned, what do you want to do?” and
McDonald’s responds in a memo to all its franchisees, ‘keep brewing the
coffee at 184 degrees because it stays fresher longer.” So they know people
are getting burned and know that their employees are in danger. And they
say keep doing it because we save money by doing it. The jury hears all
this, and they find for the plaintiff, and they ask ‘how much does
McDonald’s make on coffee sales in a day.” And then they doubled it. They
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said we are going to give her that amount... Two days worth of coffee sales.

The judge reduced it, he thought it was too much. He reduced it to 660,000

dollars.

After describing the case in such vivid detail, he took a moment to describe
the consequences.

That’s the McDonald’s coffee case. It has been taken by the insurance
industry and by defendants to say ‘we are out of control as a country’ and
then things like ‘I would spill coffee on myself to make that much money!”’
They think we are out of control and a litigious society. They don’t know
the truth. So any time I hear someone talking about the McDonald’s coffee
case, whether it be at Walmart or the Supermarket I take the opportunity to
tell them. And I used to take that picture with me to show them. And people
would almost throw up looking at it, how bad it was! And by the way, this
worked perfectly in Massachusetts because jury verdicts are way down.

In each of five other interviews with injury attorneys they brought up this
same case, sighing that “it’s the most misunderstood case there is” or “that case is
pure propaganda.” Others reacted with even more anger, describing to me in great
detail exactly how this case was spun to squash injured parties everywhere. So
intense were the feelings surrounding this particular case that multiple attorneys
looked over at my notepad and instructed me “to be sure to get this part down.”

Alternatively, defense attorneys brought up this case as support for their
position that the injury attorneys have become “out of control” as an industry. They
presented the case extremely differently. An insurance defense attorney most
explicitly expressed this in a coffee shop interview across the street from his firm.
He explained, “this was an old lady, right? Kind of fragile already, she was like
eighty-five years old. So she goes to McDonald’s, orders a coffee in the drive

through, and spills it on her lap. She’s old, so the burns don’t heal that well.” He

paused, “maybe she was wearing shorts or something.” He chuckled at his own joke
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before continuing. “So yeah, she gets burned, and I’m sure it hurt. But the jury gave
her like three million dollars. Hell, I’ll spill coffee on my lap for that amount.
Actually, I’d do it for half that amount, wouldn’t you?” He prodded me for an

2

answer, and I mumbled an “I guess...” reluctant to disrupt his response. He
continued with increased enthusiasm. “That’s the problem these days. People will
sue for anything. It’s bad for business, it’s bad for the government.”

The disparities in such accounts are important to note. However slight, the
differences in the narratives are important in understanding both the process of
valuing the lives of the injured and how the expert situates himself in the realm of
moral opinion. The defense attorney accounts that Ms. Liebeck was “fragile” and
used the word “old” multiple times. He adds seven years to the victim’s age. He
jokes that she may have been wearing shorts as an old woman, shifting the blame
and locus of control from McDonald’s to Ms. Liebeck. He prods me to agree that I
would undergo the same injury for that amount of money.

On the other hand, the injury attorneys attempted to make the degree of the
burn clear. In the account by the injury attorney, he used the word “vagina” five
times, as if attempting to encourage me, as a woman, to empathize with the horror
Ms. Leibeck underwent. He attempts to move the injury back to the site of the
physical. Interestingly, he underestimated her age. He situated the eventual award
in terms of McDonald’s coffee profits, attempting to convey the number as
reasonable. He discussed the extensive history of similar burns and McDonald’s

lack of action, hoping that the case will be understood not as an individual instant,

but as a culmination of chronic negligence on the part of McDonald’s.
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Evaluating Injury

When asked about the calculation of future lost income capacity, some
attorneys were more reluctant than others to discuss the specifics of the procedure.
When I asked one injury attorney about the calculation process he seemed to
gravitate towards the discussion of the courtroom. The settlement process and the
trial process, he explained, required different techniques. “You use statistics and
equations in both settlements and trials, but the methods employed by the defense
would not work as well in a trial environment as it would with an adjuster in a
closed settlement conversation.” He explained that the jury was unpredictable.
“Surely, at trial you have a jury that you might know about. You have the
questionnaires. You know about their backgrounds to some extent.” This is an
advantage, he explained, because “as the trial evolves, depending on how long it
takes, you get a sense for what the jury thinks. Some of this is just guesswork, but
you can sort of tell if your theory is being accepted.” Because of this, in the space
of a trial you might not be as willing to employ numbers, as it might “rub the jury
the wrong way.” Both sides, the plaintiff and the defense, he explained, will take a
few estimates of the future lost income capacity of the injured individual. “We
usually first take a conservative one since it is easier to defend. We might take
different factors into consideration, we might not.” He expanded a bit on such
factors when I asked him to expand. “Factors might be race, family status... you
know. You can track a certain type of person. You can find that their expected
income is thirty percent of an upper middle class white male’s who has grown up

in a house with two parents. The defense uses this kind of information all the time.”
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He paused, before continuing, “I guess we do too, but when we do it it’s different.
It’s to help someone become whole again.”

My conversations with defense attorneys were more consistent both in
physical offices as well as in the tone of the interviews. They seemed more guarded,
more pressed for time, and detailed answers were much more difficult to come by.
The injury attorneys seemed eager to talk for as long as possible. Often, I was the
one who found myself clearing my throat and asking for ‘any last thoughts.” With
the defense attorneys, a thirty-minute slot began to feel extremely generous,
perhaps because they bill by the hour as opposed to by the result. I learned quickly
that I needed to begin such interviews with questions such as “what is the most
difficult part of being a defense attorney?” One response to this question dealt with
the jury. “Sometimes” he said seriously,

you can suffer from ‘trial-psychosis’ where you so believe your case that

when evaluating your argument, you don’t have a sense for it because you

think you have an answer for everything. Because you have gone to the
accident scene, you’ve watched it. But the jury isn’t going to do that. They
wont have that same insight! And so really, it’s a risk analysis. We,
defending the insurance company do it, and they do it on theirs. It comes
down to whether or not you should settle or roll the dice and go to trial, and

‘trial psychosis’ sometimes makes it difficult to imagine that anyone might

not follow your line of logic.
Forensic Accountant

Public perception, and hence moral opinion, clearly important to the
attorneys, is also an issue important to the forensic accountant. Each accountant I
spoke with professed a desire to be seen as objective and not as a “hired gun”. They

each discussed why they were of the “good” type of expert, not the type that was

hired to win a case. In hiring experts, one defense attorney explained, you want to
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get “the most qualified” expert that has worked on both sides, as “lousy experts”
tend to “only work for defendants or vice versa.” Referring to those “lousy experts”,
he chuckled, “you could loose your arm and they might say ‘well here is why you’re
better off.” They know who butters their bread. They give opinions that they
shouldn’t give. They are using expertise to argue.”

Prior to my exposure to this topic, I was unaware that forensic accounting
was such a large industry. Without this knowledge, I was not sure of what to expect
of my first interview with a forensic accountant. It was 2:50 PM and I felt out of
place walking down the street in my grey T-shirt and backpack. I momentarily
kicked myself for not having gone back and changed for the interview. When I
walked up to the building, I recognized that I was, as I had feared, tragically
underdressed. When I had arranged to meet my informant at his accounting firm I
had pictured an office full of disorganized cubicles and lots of khakis. Walking up
the marble steps and pushing through the heavy opaque glass doors I was
immediately struck by the interior. Three receptionists smiled at me as I signed the
“guest sign in form.”

I introduced myself to the receptionist at the front desk. She directed me to
take a seat and handed me “some promo material to look at” while I waited. On the
front of the packet it said, “Making Numbers Make Sense.” Inside in large bold red

and black letters across the page read:

ECONOMIC DAMAGE QUANTIFICATION (EDQ): The practice of
measuring, in financial terms, the value of harm or injury that has
been inflicted on a person or property.
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Engrossed in the “promo material” I startled when the accountant called my
name. “Leah, do you want to do this in my office? Or go down to the coffee shop?
I have a couple of things to finish up, so follow me back to the office.” I gathered
my belongings and followed. He was an older man, standing tall at around 6’3. A
teal pocket square protruded from the pocket of his navy pinstriped suit. His black
hair was gelled so flatly to his head that it was impossible to imagine that a stubborn
stray hair could ever emerge victorious. “By the way, despite how it may appear, |
know where everything in my office is.”

His office was large, but without much room for movement. Large panes of
glass on two sides of the corner office allowed for fantastic panoramic views of the
Boston. Red Sox paraphernalia covered every part of the wall that was not covered
with framed diplomas and certificates. Faded photos of his two sons lined the
windowsills, bleached with sun and time. On every surface sat piles of charts and
graphs that threatened to topple over at any moment. After a moment he exclaimed
that we would be going to the coffee shop “to get a change of scenery.”

We took a corner table in the coffee shop and I pulled out my notepad. The
coffee shop was bustling with business people getting their afternoon caffeine fix.
He leaned towards me as he spoke, and began to paint the picture of his role in
injury law cases. “Basically” he began,

I work for both sides, but mostly on the defense. We provide litigation

services and expert testimony in courts, arbitrations and mediations across

the world. We deal with practice areas like damages quantification,
valuation maters, construction litigation, and fraud investigations. I know
you are mostly interested in injury law, right? Attorneys often are able to
work with medical expense and mortality themselves, but they might come

to a firm like ours for calculations of future lost income or future lost income
capacity.
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The process by which a firm comes to hire a forensic accountant is relatively
standard, Mr. Thomas explained. The attorney calls the accountant, describes the
circumstances, and hires the accountant to be on retainer. The accountant never
meets the victim of the injury. Instead, he is given answers to a number of
“interrogatories” including age, education, occupation, medical history, race, and
anything else. The more information the better. When hired by the defense, Mr.
Thomas prefers to be also given a copy of the plaintiff’s expert report to review
“areas where they are overzealous.”

“Attorneys just want ammunition.” He smiled, “you know, to negotiate. To
negotiate what is reasonable. We come up with an independent report.” Mr. Thomas
has testified in court “between thirty and forty times.” When I remarked that he
must be quite used to giving expert testimony by now, he leaned back in his chair.
“Well, that’s sort of the reason I’ve stayed in this business. Every case is different.
Absolutely you have to be a good accountant first. But then, you really have to have
forensic skills. You have to be analytical! Have street smarts! You can’t accept
things at face value. You have to drill down, evaluate, and question.” He
momentarily stared off at the barista frothing a customer’s milk behind the counter.
“I’ve been doing this for 35 years, and honestly, outcomes are still unpredictable.”
He sighed. “I’ve had cases that I thought were slam dunks and then we ended up
losing. Any time you go to court, you run the risk. I’ve had my butt kicked. The
time I’m thinking of the issue was in the composition of the jury. Some attorneys

are extremely persuasive. They know how to connect with jurors.”
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Startled by the “win/lose” language he was employing, I may have come
off as more aggressive than I intended when I asked, “but how can you personally
win or lose if you are just there to testify?”

“Well, you know what I mean. Did you want to get a coffee by the way? I
forgot to ask you!” He was still smiling, but I could tell that this line of questioning
was over. He was sitting at the edge of his seat now and glanced down at his watch
every few minutes. Feeling that the conversation was wrapping up, I asked about
the use of gender in making these determinations. “Listen. We have been and
always will be gender specific. There are discrepancies. That’s just the truth and
we can debate the situation but at the end of the day women are absolutely paid less
on the dollar. Maybe someday we will get there, but until then, while women have
unequal pay, we must take it into account. Can I recommend to you a book?
Martin’s “Determining Damages”? It’s a great manual that really delves into this
whole process.” He stood up and shook my hand firmly. “Put my name in this thesis
and send it to me when you’re done! I can’t wait to read it. I’ll send it along to my
sons as well! You call me with any questions, you hear?”” I thanked him profusely.
The Masks of Neutrality

The identities of the lawyers and the forensic accountants are steeped with
contradictions. For the attorney, operating in the realm of the justice system but
hired to win, he must find a way to justify his work morally within his own
imaginary and agenda. For the forensic accountant, operating in the almost
oxymoronic realm of hired neutrality he must square the objective to win with his

supposed impartial expertise.

40



An examination of the actors who engage intimately with cases of injury
and the subsequent valuation of future lost income capacity presents a meaningful
understanding of the institution as a whole. Forensic accountants, injury attorneys,
and defense attorneys all situate themselves and justify their roles differently, but
in all cases aspire to a neutral evaluation of life grounded by moral values. They
justify this morality by emphasizing that they are arguing rationally, that is they
strive to bring in morality, reason, and factuality. However, this is rapidly
complicated by factors of payment, public perception, and the adversarial structure
of the law suit. These complicating features producing a need for each to stake a
moral claim. To understand the knowledge that the expert produces it is critical to
understand how it is that the expert perceives himself. This self-perception is
productive of a certain type of imagination. The expert engages in a practice of
constructing their own identity and then subsequently constructing the identity of
the injured. They advocate but do not want to acknowledge this position. Therefore,
it becomes important to extend the evaluation from purely a question of how the
expert situates himself within his area of expertise to a question of how the expert
masks his position as an advocate within a space of truth claims grounded in
neutrality.

Here I demonstrate how experts come to construct certain masks of
neutrality and embody particular modes of justification, method, and goals. They
occupy stances of the moral, the reasonable, and the dissociated. The forensic

accountant is the most evident expert to examine this production because they
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embody the conflict between morality and argument most explicitly through the
preoccupation with being perceived as a “hired gun.”

The moral mask allows the expert to situate himself in a position of seeking
retribution for the injured party, becoming closely affiliated with the injured body
and the consequences of such injury. This mask most closely aligns with the
perspective that the purpose of injury law is compensatory justice. From the injury
attorney arguing on behalf of injured bodies we are constantly reminded not only
of the injuries but of the injured bodies themselves. In his emotive description of
the McDonald’s coffee case, an injury attorney described the burn in graphic detail.
He offered to look up a photo on his computer to show me the extent of the injury.
The bearer of the moral constantly connects the individual to his injury, to his
disability, to his future, to his family. In this way, he also confirms his identity as
an advocate, justifying his narrative.

When wearing the reasonable mask the expert attempts to identify the space
of advocacy and the space of reason, yet then a dismissal of the first space in favor
of the latter. This mask of neutrality allows the expert to maintain his’> moral
position by, although recognizing the injury of the individual, ultimately resulting
in an appeal to the aggregate in affirmation of his reasonable impartiality. We see
this in actors such as the forensic accountant who professes that he has seven sisters
and that he personally believes women “are more competent” but then ultimately
find the larger inarguable truth that women make less on the dollar, so “logically”

they must be treated as such. The wearer of the reasonable mask removes himself

>3 Note that I use “his, him, he” to describe the expert. This is because every expert I interviewed
was male.
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from his own sense of truth or reality and evokes data and statistics to come to a
conclusion. This is perhaps the most evident space of ambivalence. He employs
“but, yet...” language to acknowledge humanity ‘but’ then ultimately justify a level
of dissociation from the individual to fall back on statistics, data, and normalcy.
This mask is perhaps the most representative of the larger contradiction of tort law
which exists at the complex juncture of justice, the human body, and economy.
Lawyers and these forensic accountants exist within a wider structure of ‘neutral
and impartial’ law, but this is complicated on the ground through its adversarial
structure.

Finally, the dissociated mask is that which allows the expert to remove
himself completely from the realm of advocacy. The expert wearing this mask
attempts to remove himself from the injury entirely. In Boyer’s analysis of the
expert, he notes that the expert “distances himself from corporeality.” In this case
the expert does this by concluding numbers to be more accurate measures of the
individual than the individual himself. In this space, the actor can fully embrace his
identity as a “neutral” technician. This mask is more often achieved by forensic
accountants than attorneys. It is more believable that the forensic accountant can
embody impartiality and neutrality though technical application of statistics than
the notion that the same can be accomplished by the attorney.

These seeming masks of neutrality that the experts don tactically at distinct
moments are critical to understanding the conflict between morality and knowledge
experienced by the actors. His working existence comes to embody that which

exists outside of his office. His working existence often reflects his family, his
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concerns about public and social reputation, and issues of moral identity. However,
this distancing is not constant, but rather volatile and wavering. These stances are
ephemeral, and the expert constantly interacts with both his own humanity as well
as that of the injured. Particularly through examples of injury involving children,
we see this “back and forth” between the physical human and the mechanical

technician.
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Chapter II:
Numbers and Objectivity

“Now that the ‘disinterested’ are praised so widely, one has, perhaps not without
some danger, to become conscious of what it is these people are really interested

2

in.
— Nietzsche, 1886

“Miss Heym was a promising 19-year-old commercial art student who
intended after graduation to enter upon a career as a commercial artist. On this
basis, the witness assumed her future employment as a successful commercial artist
working continuously until normal retirement age, and he calculated loss of future
earnings accordingly. However, the district court, taking into account evidence of
Miss Heym's temperament and personality, deemed it probable that she would have
married and borne children, with consequent substantial interruptions of gainful
employment.” In Frankel v. United States, a 1975 injury case, there were no qualms
in projecting such unabashed reference to a woman’s “temperament and
personality” to project future employment. Miss Heym would surely choose to
marry and take time to care for her children, which would influence her earning
capacity and worklife expectancy.>®

Today this sort of statement would most likely provoke outrage. Despite

this, the influence of race and gender on the calculation of lost earning capacity

> Frankel v. United States (321 F.Supp. 1331 1970): Alvin H. Frankel, Guardian of the Estate of
Marilyn Heym, an incompetent, and Herbert Heym and Mary Heym, his wife, Plaintiffs, v. United
States of America, Defendant. Alvin H. Frankel, Guardian of the Estate of Marilyn Heym, an
incompetent, Plaintiff, v. Mary Heym, Defendant, Third Party Plaintiff, v. United States of America,
Third Party Defendant. United States District Court, E. D. Pennsylvania. December 30, 1970.
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endures, less visibly but perhaps more disquietingly, through numbers.”” Charts
and equations state the realities of difference in inarguable typeface. This chapter
examines the process by which and the extent to which numbers are utilized in the
calculation of future lost income capacity in cases of injury. I then consider the
deployment of numbers as a tool of argument. This approach notes the particular
ability of statistics and data to transmute physical injury to affectless calculation.
Objectivity appears to be the ultimate goal for the experts, and particularly for the
forensic accountants. Despite this commonality, there are rivaling notions of what
constitutes objective study. Through interviews with experts, I discover that this
transmutation is oftentimes enabled by concepts of objectivity. I argue that this
concept of objectivity acts as a condition for the reproduction of social and racial
hierarchies.
The Use of Numbers: Extent and Process

An injury lawsuit is decided either by settlement or trial. Over ninety
percent of tort cases settle rather than go to trial. The Second Restatement of Torts
addresses the use of statistical tables in calculating damages stating, “[i]n the case
of permanent injuries or injuries causing death, it is necessary, in order to ascertain

the damages, to determine the expectancy of the injured person’s life at the time of

7 Vincent by Vincent v. Johnson (833 S.W.2d 859, 865 Mo. 1992): “[t]his Court will not consider
it error for a jury to refuse to minimize an award of lost minimum wages for an infant female on the
assumption that the average wage for women in the future will still be only two-thirds of the average
wage for men”); See United States v. Bedonie (317 F. Supp. 2d at 1316): Where the plaintiff was a
Native American male, the government argued that: “the economic data relied upon in [the expert's]
first report accurately reflects economic reality and the role that race and gender play in earnings
today. As much as we wish that the average earning potential of all groups could be equal, the data
relied upon by economists in calculating lost earnings show that, on average, whites earn more than
Native Americans and men have a longer expected work life than women. These are relevant facts
in determining the victims' actual losses.”
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the tort. For this purpose it is permissible to use mortality tables and other evidence

» 3% This essentially

as to the average expectancy of a large number of persons.
permits the use of aggregate data in determining the future of an individual. The
restatement continues, “in determining the size of the award, it is agreed generally
that the finder of fact may consider plaintiff’s loss of learning ability, loss of future
earning capacity, work life expectancy, age, life expectancy, investment income,
inflation, predictable productivity increase, prospects for rehabilitation, and
probable future earning capacity.””” Such a framing reinforces the use of expert
testimony. It demands actuarial models in determining award amounts based upon
statistical calculations of the effects of certain characteristics of the injured person.

Many of the forensic accountants recommended that I read Determining
Economic Damages by Gerald Martin. This work, lauded as the most
comprehensive and heavily utilized resource, has over fifty pages dedicated to the
issue of the minor or child plaintiff with “no employment history that would act as

%9 Martin addresses the difficulty of estimating

a basis for forecasting future losses.
the earning capacity of a minor or child plaintiff with a lack of employment history.
This issue, he writes, is solved by a methodology that “estimates the probability of

a child reaching a certain educational level based on individual family demographic

variables... The economist no longer has to guess whether the minor plaintiff will

>¥ Restatement (Second) of Torts § 934A (Am. Law Inst. 1965).
59 11
Ibid.
% Martin, Gerald. Determining Economic Damages. Santa Ana, CA: James Publishing, Inc. 2002.
Page 206
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graduate high school or attend college. Instead the probability of the child attaining
a certain educational level can be calculating using actual family characteristics.”'

In calculating an award estimate three major pillars are addressed. These
pillars are life expectancy, worklife expectancy, and average national wage.®* The
two latter pillars are the most relevant in the calculation of future lost income
capacity. Worklife expectancy is “the average number of years that a person in a
given cohort will spend either working or actively looking for work during the

%3 Determining the worklife expectancy of the injured

remainder of his or her life.
individual is critical in the calculation of the plaintiff’s loss of future earning
capacity. In the United States, where there is no mandatory retirement age, experts
base their calculations on the results of labor market analysis. Worklife expectancy
tables provide the initial foundation for calculating future lost income capacity.
Based upon characteristics of the injured individual both sides can present
information and evidence that would affect statistical worklife expectancy.
Experts rely on a variety of worklife tables, but commonly accepted in court

and during the settlement process are tables that have been published in economic

journals as well as put forth by the Bureau of Labor Statistics. Notably, the most

%! Martin, Gerald, Determining Economic Damages, Santa Ana, CA: James Publishing, Inc., 2002.
Section 324.1

62 In addition to these pillars experts may take into account salary growth rate, nonmarket lost, and
may adjust for taxes, inflation, and individual consumption. T.L. “Smith” Boykin III, The
Economist’s New Clothes (2011); These areas however are far too technical to be discussed here,
and do not add substantially to the analysis. The determination of life expectancy would be more
relevant to a discussion of the calculation of future medical expenses and the worth of future pain
and suffering in that these pillars are related to how many years of life the individual presumably
has after the injury takes place. This is less relevant when determining future lost income capacity,
as an individual does not usually work for the entirety of their remaining years. Therefore, this
element of calculating awards will not be addressed here.

% Edward, Foster M. and Gary R. Skoog. “The Markov Assumption for Worklife Expectancy”
Journal of Forensic Economics 17(2), 2004, pp.167-183 2005
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commonly referenced data produced by the Bureau of Labor Statistics was
collected and compiled in 1986, rendering it out of date.®* Although the Bureau of
Labor Statistics stopped creating such worklife tables after the 1986 version “it has
made the underlying data available to private researchers” so that economists who
“prefer to use the older sets of tables” may obtain a copy.®® Updated models have
therefore only been produced by private researchers and forensic accountants.®® Of
the most commonly used is the Markov Worklife Expectancy model (Appendix B).
There is no requirement dictating choice of table and forensic accountants may
reference whichever tables they see fit in calculating future lost income capacity.
An example of a commonly used life table that is then input as data points into the
Markov Worklife Expectancy Model can be found in Appendix C.

When calculating future lost income capacity, average national wage is an
area of calculation that is heavily affected when race and gender are factored into
the equation. The average wage predicted using the data on race and gender
(amongst other variables such as parental educational attainment) will be multiplied
by the number of years that the child is predicted to work in his/her lifetime in order

to calculate future lost income capacity. To determine this average wage, courts

6% «“Worklife Estimates: Effects of Race And Education” U.S. Dept. Of Labor Bureau of Labor
Statistics, Bulletin 2254: (1986)

% Martin, Gerald, Determining Economic Damages, Santa Ana, CA: James Publishing, Inc., 2002.
Page 206 page 435

% The BLS 1986 tables were those most commonly referenced by the economists as reliable and
accurate sources of information. The other models commonly discussed by forensic accountants
when referencing the calculation of future lost income capacity for minor plaintiffs are listed here
so that any interested reader may find a copy: James Ciecka, Thomas Donley, and Jerry Goldman.
"A Markov Process Model of Work-Life Expectancies Based on Labor Market Activity in 1992-
93," Journal of Legal Economics, Vol. 5, No. 3, Winter 1995; Daniel Millimet, Michael
Nieswiadomy, Hang Ryu and Daniel Slottje. "Estimating Worklife Expectancy: An Econometric
Approach," Journal of Econometrics, 113. (2003) ; Tamorah Hunt, Joyce Pickersgill, and Herbert
Rutemiller. "Median Years to Retirement and Worklife Expectancy for the Civilian U.S.
Population”, Journal of Forensic Economics Vol. X, No. 2 (1997)
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will often rely on wage tables. Below you will find a figure depicting “median usual
weekly earnings of full time wages and salary workers” often used by forensic

accountants.67

Median usual weelkly sarmungs of full-time wage and salary workers Dy age. race, Hispanic or Latino
ethnicty, and sex, fourth guarnier 2005 averages, not adusted
Totad Men Woemen
Nurmber of Mecan Number of Modgwan Number of Meccan
Workers weekly Workers Weeakly Workers Weekly
(in 3,000s) camngs {n 1,000s) Earnings {in 1,000s) Eamings
Totad L s ” s o S
25y 93.661 704 52733 778 40,928 614
25 1o 54 years 78ass | @97 44476 771 33,082 610
White
25 yours Snd over 75.907 728 43727 804 32,180 630
251084 yeum 63,053 724 36,631 798 26.422 625
Bilack or African
Amaccan
25 yOSrE Sl Ciebr 11,150 s71 5236 60a 5914 sa0
25984 yanse 9.603 s68 4588 601 5,108 s28
Asan
25 years snd over 4483 808 2572 904 1911 696
2810 84 yosss 3.830 814 2.198 @21 1633 686
Hispanic or Latino
I3 yaars and owar 12,784 503 8,120 s22 4835 a81
25 % 54 younn 11,581 502 7.399 522 2182 481
NOTE" Estmates 1or the above race oroups (white m«mm mAm)oonotMto
totals bacsuse dats e Not presanted for all races. In addBon, persons whoss ethraclly is
b-houu:ovlmn\.yb.dmyvno.and theredore, are cassified Dy ethnicity as well as by race.
Beginning n January 2004, dsa Popt controls used In the household survey
_hitp A'stats bis govingws refoase’wkyeng 102 htm

(Rev. 23, 8/11)

Figure 1: Median weekly earnings of full time wage and salary workers, found in the
2011 addition of Determining Economic Damages. The numbers are taken from data
published by the Bureau of Life Statistics.

Using the above table depicting the median incomes for racial groups
further divided by gender we can return to the case of Carmen, the young black
female child injured on the playground.®® We can imagine the discussion of her

predicted median income of 461 dollars a week. This is only 73% of what her white

7 Martin, Gerald, Determining Economic Damages, Santa Ana, CA: James Publishing, Inc., 2002.
Page 204
% Ibid.
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male counterpart would have been predicted to make.*

The experts I interviewed were very upfront about the methods they use to
calculate future lost income capacity. Although avoiding specific names or
indicators to maintain attorney client privilege, I was confronted with surprising
levels of openness to my inquiries. A few accountants even made contact after the
interview in order to send me useful documents and charts, as evidenced in the
below screenshot of an email from a forensic accountant:

[ F 8 e @ 1110115 « |-

Ms, Singer:
| enjoyed speaking with you earlier. As discussed, following are links to research from
the Current Population Survey, a joint effort between the Census Bureau and the Bureau

of Labor Statistics, that | have utilized in the past to forecast “but for” earnings for minors
and individuals with little to no past work experience.

http://'www.census.gov/hhes/www/cpstables/032015/perinc/pinc03 000, htm

Please do not hesitate to contact me directly with any other questions.

Reiards.

CPA/CFF, CVA | Senior Manager

Figure 2: An email from a forensic accountant directs me towards his commonly used
resources in the calculation of future lost earning capacity in the case of injury to minors.

The attorneys are aware of the techniques employed by the forensic
accountant. As one attorney explained to me, the expert you hire “will use a lot of
government data, tables, books, and they are going to put together a report for you.
They will project it out into the future and turn it to present day cash value. The

defense is going to have their own expert, their own economist, who’s going to say

%9 Full worklife and income tables by race and gender can be found in Appendix A.
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‘I disagree.” They will show a different number for what that person would have
made. That’s where the case is.”

He described the current practice of valuations in greater detail. “There is a
fair amount of research out there that shows that the education level of the parents
can often be a predictor of the education levels that could have been attained by the
injured party. For example, realizing that this is not 100%, if neither of my parents
went to college, the odds are, it is more probable than not, that given my parent’s
education that I would not have gone to college.” Next, after education, he
explained, a child’s future is most accurately predicted through race and gender:

So age, definitely. You need to consider when you’re forecasting future
earnings but for the injury. Gender is usually taken into account as well,
given especially the income inequality between genders, that needs to be
factored ... charts published by the Census Bureau show how, by gender,
age, and race, average earnings level by, even quintiles, the average white
female with a bachelor’s degree, might have x earnings. They break it down
into quintiles or deciles. Isn’t that amazing?

The importance of forensic accounting and the employment of statistics in
cases of injury cannot be understated. Most cases never get to trial and never see a
jury. Instead, cases are predominantly settled behind closed doors. This can be
attributed to a number of factors, including issues of costs and risks. As one
attorney, however, explained to me: when settlements are presented to
disadvantaged individuals, the amount offered, even though it’s not enough to
change the child’s life, “is probably the most money the parents have ever seen in
one place.” For these families, this amount of money is “hard to turn down.” The

defense makes an argument that the child will have “a future as a gas station

attendant” and offers “a couple hundred thousand” and “that’s rent for this family
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for a very long time and medical expenses, too. So they settle. They settle for much
less than what they should get.”

Through my investigation it was established that the use of numbers is both
implicit in the governing texts surrounding the realm of tort law as well as a
pervasive component of the law suit process. Their prevalence increases in injury
cases as they usually settle before going to trial. This is particularly problematic
when dealing with the value of human injury in the realm of the law, often equated
with the realm of justice. I demonstrate how the issue of justice fades and instead
the prevalence of calculation enables a transmutation of physical injury to affectless
statistics.

Numbers as a Tool of Argumentation

When asked whether or not one’s future can truly be predicted based on
demographic data, a forensic accountant answered me with a frank tone. “Well, of
course, there are always exceptions. There’s always going to be that one person
that defies expectations. But we don’t have a crystal ball. We can’t think about
this one percent that might have done better or worse than our prediction. It’s
statistics, it’s just the way it is. Probability is predominantly accurate, and to be
honest, is the only real way to do the work that we do.”

Reliance on probability as an accurate measure of prediction is, according
to lan Hacking, a relatively new phenomenon. In the twentieth century “society
became statistical.” In this environment, “a new type of law came into being,

analogous to the laws of nature, but pertaining to people. These new laws were in
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terms of probability.”””

The task of determining future lost income is one that is
dependent upon probability, normalcy, and few deviations from this normalcy.
The force of statistics in calculating an individual’s value in cases of injury law
has certainly been established. In these numbers the injured is no longer an
individual, but an aggregate of a collection of markers they possess. Here,
numbers and statistics come to be employed as a tool of argumentation in the
institution of tort law. This argumentative reality is further muted by strong
claims to objectivity and neutrality. This process, I argue, further transmutes the
very physical injury to an affectless calculation.

In Khalil Muhammad’s work, the Condemnation of Blackness, he explores
the genealogy of certain patterns in racial crime discourse to examine the means by
which “black and white social scientists, social reformers, journalists, antiracist
activists, law enforcement officials, and politicians construct, contest, and

corroborate their claims regarding black criminality.””'

Racial analyses of crime
data during the Progressive era, he claims, has given intellectual credibility to the
commonly accepted assumption that links blackness with immorality. Through a
consistent misinterpretation of inaccurate local and national crime data statistics
researchers have produced connections between African Americans and crime.””

Muhammad writes that such researchers did not identify as racists, but instead state

that the “numbers speak for themselves.” (8) This notion numerical calculations

7% Hacking, Ian. The Taming of Chance. Cambridge: Cambridge University Press, 1990.

"' Muhammad, Khalil Gibran. The Condemnation of Blackness: Race, Crime, and the Making of
Modern Urban America. Cambridge, MA: Harvard University Press, 2010.

2 For more literature on the politics of statistics in racial research, see: Tucker, William H. The
Science and Politics of Racial Research. Urbana: University of Illinois Press, 1994; Sellin, Thorsten.
"The Negro Criminal a Statistical Note." The ANNALS of the American Academy of Political and
Social Science 140, no. 1 (1928): 52-64.
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linked to factual objectivity is critical in understanding the operation of the number
in the calculation of future lost income capacity.

It is not that the forensic accountant identifies as sexist, but, as one framed
it, “women absolutely make less on the dollar.” I take Muhammad’s critical lens on
statistics in crime to argue that his approach should be expanded into the realm of
civil law to confront an area of statistics that is rarely addressed as productive of a
certain imaginary and reproductive of inequalities. This silent and largely
unquestioned practice produces inequalities that are rendered invisible. Inherent
biases are effectively effaced and invisibly reproduced. The discriminatory practice
is made difficult to refute by the presumption of objectivity and by the methodology
of numbers.

The data and statistics presented in the form of tables in this work are what
Sally Engle Merry would refer to as “indicators.” Indicators, she writes, are
statistical measures that are employed in order to consolidate complicated data into
a simple number. Indicators “tend to ignore individual specificity and context in
favor of superficial but standardized knowledge.” For Merry, the essence of the
indicator is that it is simple “and easy to understand.” The interpretive elements and
embedded theories are replaced by certainty in the form of a single number printed
upon a page. She argues that like money, indicators appear “to allow abstraction
and easy comparison among groups and countries by converting values into

9973

numbers.””” 1 answer Merry’s call for a more extensive ethnographic study of

indicators through my interviews with experts and engagement with case law. In

” Merry, Sally Engle. “Measuring the World: Indicators, Human Rights, and Global Governance,”
Current Anthropology (Suppl. 3) S83-95 (2011)
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the following case we can observe the way that indicators (statistical measures) are
employed as a tool for simplifying complexities, reducing the individual to a
number, and justify racial and gender biases through a “numbers speak for
themselves” mentality.

On a November evening in 1992, a pregnant mother and her six-year-old
child were killed in a car accident. “Ashley Latrise Scott ("Ashley"), Debra Reese
Gordon ("Debra") and her unborn child, General Gordon ("General"), were
traveling in Debra's automobile through an intersection in downtown Savannah,
Georgia, when a United States Postal Service ("USPS") truck wrongfully entered
the intersection and struck Debra's automobile. The force of the collision pushed
the automobile head-on into another truck that was sitting at the intersection.
Ashley, Debra and General died almost immediately after the collision.”’*

The plaintiff’s expert, Dr. Rushing, testified that based on Ashley’s family
history and success in the first grade (even including a report card illustrating her
academic achievement), that Ashley would have “attained a college degree and
would have entered the work force as either a health technician or teacher.” > Dr.

Coston, the plaintiff’s expert, predicted that Ashley's entry-level income would be

$23,400.00° in 1995 dollars and that “her work-life expectancy would be 34.9

™ Childs v. U.S. (NOS. CV 494-252, CV 494-239)

PChilds v. U.S. (NOS. CV 494-252, CV 494-239): Ashley's teacher “testified that Ashley was an
exceptional child, both as a student and as a person. On her only quarterly report card, Ms. Parker
awarded Ashley an "excellent" in every school subject except arts and science. According to Ms.
Parker, Ashley had, during the short time that she was in the first grade, exhibited a level of
intellectual ability and behavior that surpassed that of most of the other students in her class. Ashley
was in fact described by all witnesses as being mature for her age, intelligent, thoughtful, well-
mannered and respectful. Ms. Parker further testified that Ashley did not seem to have the fear and
trepidation that most children exhibit when they start first grade. Ashley was voted "Student of the
Month" in her first-grade class during the month before she was killed.”

56



years, which assumes that she would have been out of the workforce for 8.1 years

and retired at the age of 65.”7°

Thus, the total present economic loss associated with
Ashley's death, according to Dr. Coston, is “$1,728,839.00, based upon lost income
of $1,217,247.34, lost fringe benefits of $222,253.76 and lost household services
of $289,337.90.”

The expert hired by the defense, Dr. Kamerschen, produced a very different
predicted value of Ashley’s lost income. Ignoring Ashley’s academic history as
“illegitimate” and “impermissible in court” he instead calculated based on the racial
demographic of black females of all education levels in the United States.”’ Using
this standard, he projected “a base-level before tax income for Ashley of
$13,202.00.”° He then calculated her worklife expectancy, assuming that “she
would have entered the workforce at age 20 and would have a worklife expectancy
of 28.15 years, which is an average of worklife expectancies for 20-year old black
females of all education levels.” Dr. Kamerschen, “calculates her total loss as
$235,314.00, based upon lost net income of $164,720.00 and lost fringe benefits of
$70,594.00.”"

The unborn child was subjected to the same level of analysis. Dr. Rushing

predicted that “he would have attained either a two-year or four-year college

7% Childs v. U.S. (NOS. CV 494-252, CV 494-239): Dr. Coston's projection as to Ashley's starting
salary is based upon Occupational Outlook Quarterly, (1992) (Plaintiff Childs' Exhibits 28, 35).

" Childs v. U.S. (NOS. CV 494-252, CV 494-239): see footnote [6]: “Dr. Kamerschen's source
is Money Income of Households, Families, and Persons in the United States: 1992, U.S. Bureau of
the Census, Current Population Reports, Series P-60, No. 184

"8 Childs v. U.S. (NOS. CV 494-252, CV 494-239):See Note [7]: “ Dr. Kamerschen relies upon the
same publication for his worklife expectancies as does Dr. Coston, Worklife Estimates, Effects of
Race and Education, Bulletin 2254, U.S. Dept. of Labor, Bureau of Labor Statistics, (U.S. Printing
Office February, 1986), but uses different tables within the publication. Dr. Coston relies upon Table
4 of this publication, while Dr. Kamerschen averages the worklife expectancies in Tables A-5 and
A-6, found at pages 19 and 20 of the publication.”
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degree.” Thus, he calculated General's lost income based upon those two different
profiles. He found “the total loss to be $1,724,335.00, with the value of lost future
income being $1,441,752.00 and lost fringe benefits of $282,583.00.” Calculated
by the same side, Ashley’s future lost income was $200,000 less.

For the defense, Dr. Kamerschen once again included racial demographics,
calculating the weighted average of “the actual historical before-tax income for
black males of all education levels in the United States, which is $16,990.00 in
1993 dollars.”" He assumed that General would have entered the workforce at
twenty and would work for 35.22 years.”” Using this data he then deducted “30%
of this figure for income taxes and a further 50% from the resulting figure to
account for his personal consumption.” He estimated the future lost income
capacity of $303,349.00. The same expert estimated Ashley Scott’s lost future
income at $164,720.00 Based exclusively on the difference of gender, he assumes
that General would have made almost double what his sister would have earned in

a lifetime. These values are represented in the figure below:

Difference in Calculation
by Same Expert (gender
Ashley Scott | General Scott as a factor)

$1,217,247.34 $1,441,752.00

Plaintiff Attorney

Calculation of Future Lost $224,504.66
Income Capacity
Defense Attorney

Calculation of Future Lost $164,720.00 $303,349.00 $138,629.00

Income Capacity

Difference in Calculation
by experts (race and $1,052,527.34 $1,138,403.00
gender as factors)

Figure 3: A depiction of the calculations of future lost income capacity for each of the
children by forensic accountants on either side of the law suit.

P Childs v. U.S. (NOS. CV 494-252, CV 494-239): “which is an average of the worklife expectancies
for 20-year old black males of all educational levels.”
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If this case had been a settlement case, perhaps these numbers would have
been accepted upon initial presentation. However, the jury was unsatisfied with the
material presented, and upon review of all of the data, in the final decision the judge
produced a brief expressing the following:

Thus, because no one can know what Ashley's or General's educational and

occupational achievement would have been, the experts were at liberty to

make assumptions consistent with the interests of the party for which they
were testifying. Plaintiffs' experts were optimistic in their assumptions
about Ashley's and General's schooling, starting salary and expected
worklife, while defendant's expert was very conservative in his assumptions
about these critical elements. It is not surprising, then, that Dr. Coston's
appraisal of the economic loss associated with Ashley's death exceeds Dr.

Kamerschen's appraisal by almost $1.5 million, while Dr. Rushing's

appraisal of the economic loss associated with General's death exceeds Dr.

Kamerschen's appraisal by more than $1 million.

In this case, the judge was troubled by the difference between the siblings’
estimated economic loss, particularly given that the male child was not yet born,
and ultimately chose to avoid the issue of calculating future lost income capacity in
favor of a more holistic approach to the damage awards. This outcome is one that
would not have happened had the case settled before trial. The methods put forward
by the forensic accountants would have been considered legitimate.

Why was Ashley’s report card considered to be illegitimate evidence of a
bright future as compared to statistics based on an aggregated average of all women
belonging to her racial category? Numbers are extremely powerful tools that come
to represent inarguable facts; a decision that is “made by the numbers” is a decision
that is fair and without personal biases. Numbers are a tool for argumentation. In

calculating future lost earning capacity the employment of certain numbers result

in vastly disparate damage awards. This produces a certain reality whereby some
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lives are worthless compared to others. Further, the numbers are able to remove the
focus away from the injured. Ashley’s report card is not considered an appropriate
measure, but aggregate data from 1986 representing females of the same race is
considered to be more of an appropriate measure. This reproduction of social and
racial hierarchies of value is muted and rationalized through (often rivaling) ideas
about objectivity.

These numbers are used to explain the individual through the aggregate.
The construction of an individual’s worth out of the aggregate effaces a person’s
life history, biography, and everything that makes him/her a human being. It
groups, categorizes, marks, moralizes, and stereotypes. Although they use
aggregate data, they deploy it in relation to individual characteristics such as age,
gender, and race. This makes it appear as if forensic accountants attended to the
individual experience. However, I would argue that this “individualizing” deploys
the use of questionable demographic data and renders it acceptable, all through the
conjuring of objectivity.
Objectivity

I am sitting across from Mr. Thomas, a forensic accountant who works
predominantly for the defense at a long table in a conference room at his firm.
Besides the table, chairs, and a filing cabinet, the room is completely empty. We
had been talking for about twenty minutes when I asked about the very human part
of his job. I tried to phrase the question plainly. “Can determining the future lost

income capacity of an injured child be an emotional or difficult job?”
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Mr. Thomas answered quickly. “So I work predominantly on the side of the
defense... although I do work for the plaintiff side on occasion, I’'m no hired gun!”
He paused. “Well, it’s not so emotional. You keep it separate and
compartmentalize.” He moved his hands across the table in a chopping motion. “Or
else, the truth is, the case might elicit sympathy and you don’t want to let that
influence the analysis! You need to stay objective. Sure, sometimes you might see
them wheel an injured party into court, but you have to compartmentalize.
Objectivity, objectivity, objectivity.” I pushed this line of logic a little further and
asked if he personally sees or examines the injured individual. He responded as
quickly as he had before. “Listen, if I see a seven-year-old girl who has severe
chemical burns on her face from a faulty product, I might not be as objective. I give
the attorney on the case interrogatories and they pass the information along back to
me. You understand? You need to compartmentalize, you need to stay objective.
Separate the numbers, you know?”

For this accountant, objective reality is not rooted in the injury itself. In fact,
he believes that exposure to the injured (“a seven-year-old girl who has severe
chemical burns on her face”) his objectivity will be compromised. For this expert,
“interrogatories” and information passed back to him through a third party is
necessary to remain objective. An elicitation of sympathy would compromise his
analysis. Notably, this accountant works predominantly on the side of the defense.
Although constantly bringing us back to his impartiality, “I’m not a hired gun”, or
“I work predominantly on the side of the defense”, the reality is that he is hired by

the defense to perform a function. This dissociating expert bases his concept of
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objectivity as removed from the corporeal, and, as described by Boyer in his
examination of experts, may be “prone to experience and to evaluate his/her labors
as free of sensuous, corporeal context, given that the character of intellectual labor
is continuously oriented to mental activity, given that so much productive energy
is focused into the minute attentions of mental work, especially into the creation,
interpretation and transaction of epistemic forms.”*® (248) This idea of objectivity
is consistent with the dissociated mask.

In an interview with a forensic accountant who works predominantly for the
plaintiff, when asked the same question I received a very different answer.

Oh yes, it can be extremely sad to see these injured individuals. I work
predominantly on the plaintiff side and occasionally for the defense, as I
described to you earlier. So I see a lot of injured people. It’s particularly
heartbreaking when someone is disabled to the extent that they can no
longer enjoy the things that they were once good at. For example, I had a
marathon runner who lost his leg in a work accident. He can never run again,
let alone walk without pain.

I asked if he typically sees or examines the injured individual.

Oh, yes. For me, typically, always when I’'m working on the plaintiff side,
I like to interview the injured party. I ask them questions, look at them, ask
them questions about special skills, trainings... I ask them about their
experiences. It’s the way to be objective. I interview them because, I find,
as an expert it gives me more credibility with the other parties in litigation,
whether it be the opposing attorneys, whether it be the judge, whether it be
the jury. It gives me more credibility as an expert if I, if the information I
obtained comes directly from my objective interaction with the injured party
as opposed to information provided to me by an attorney. Because, as you
might imagine, there is a filter there so if I’'m getting information from the
attorney, there is a filter there. So I want to make sure to get as much
relevant information there as possible, so I go directly to the injured person.
I can then see exactly how this individual was affected by the injury and the
extent of the damage. I'm afraid that the attorney might hold something
back, as opposed to meeting directly with the individual.

80 Boyer, Dominic. "Thinking through the Anthropology of Experts." Anthropology in Action 15,
no. 2 (2008): 38-46.
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For this forensic accountant, who notably works predominantly on the
plaintiff side, the only way to be objective is to directly interact with the injured
party. He argues that if he is receiving the information from a third party, there is
not only “a filter” but inhibits him from seeing “exactly how the individual was
affected by the injury.” He notes the example of a marathon runner who loses a leg
as being “heartbreaking.” For this expert, objectivity is rooted in the individual.
This expert most closely aligns with the idea of the moral expert, rooting his
valuation in personal characteristic, narrative, and notions of compensatory justice.

Despite this stark contrast, the rationale for both expert’s behaviors was the
same: a desire to remain objective. Either ‘I don’t examine the injured party because
it is my job to be objective’ or ‘I examine the injured party because it is my job to
be objective.” Objectivity appears the ultimate goal. The concept of rivaling
notions of objectivity is evident in the case of forensic accountants hired in lawsuits.
As observed by Randall Albury, a historian of medicine,

Matters of disagreement between scientific experts are not typically
conflicts between objectivity on one side and bias on the other, but conflicts
involving two rival conceptions of objectivity... The question of objectivity,
then... is not properly a question of deciding in the abstract which expert is
more objective. It is a concrete question of which expert’s version of
objectivity is to be preferred. *'

Objectivity as a term is difficult to define but is commonly associated with
qualities like impartiality, neutrality, and independence. In this case, objectivity is

predicated on good science in that this critical evidence based science can liberate

the data from being contaminated by subjectivity, personal agenda, biases, or

*! Albury, Randall, and Ditta Bartels. The Politics of Objectivity., Vic.: Deakin University Press,
page 42, 1983.
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gratuitous speculation. For the purposes of this study, when I refer to objectivity I
use Porter’s loose definition of the term as meaning “the opposite of subjectivity”
when I refer to the term.® It rejects and disassembles the idea of individual bias.
However, I do not hold each of the informants to this definition when they mobilize
the term. The rivaling notions of objectivity are accompanied by distinct definitions
of what it means to perform objective study.

Porter provides distinct frameworks for understanding concepts of
objectivity. The first framework, the absolute sense of objectivity, derives from the
ideal of “representing things as they really are.” (1) This sense of objectivity
“aspires to a to a knowledge so faithful to reality as to suffer no distortion, and
toward which all inquiries of good will are destined to converge.” This is the ideal
that all of the interviewed experts hope to represent.

The plaintiff-hired accountant most closely aligns with what Porter calls the
“dialectical sense of objectivity,” which emphasizes not the universal criteria of
what constitutes validity but particular disciplinary criteria. This sense of
objectivity contains within it a “positive attitude toward subjectivity.” This sense
of objectivity is not only comfortable with the idea of subjectivity, but claims that
it “is indispensable to the constituting of objects.” Closely associated the dialectical
sense is a strong preference for the act of "doing" over just "viewing."*’ This may
at first glance appear to be inconsistent with the absolute sense of objectivity, but
as Porter notes:

There is a strange and telling symbiosis between absolute objectivity and
dialectical objectivity. Indeed, one might even see absolute objectivity as a

%2 Megill, Allan and Porter. Rethinking Objectivity. Durham: Duke University Press, 1994.
83 11
Ibid.
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special case of dialectical objectivity, requiring the construction of a
particular sort of knowing subject.

In the dialectical sense of objectivity knowledge of the subject becomes central to
achieving absolute objectivity. For the forensic accountant on behalf of the plaintiff,
in engaging directly with the injured (an act of “doing”) presents a notion of
objectivity that embraces the “heartbreak” and the individuality of the injured
individual.

Porter presents another form, the “procedural sense of objectivity” which
most closely corresponds with the position of the defense-hired accountant. The
procedural sense of objectivity focuses on “impersonality of procedure” that
abstracts the “hoped-for-aim of truth” thus expanding the space between truth and
objectivity. Porter states that the governing metaphor of procedural objectivity is
not visual, and in fact, it’s motto might be “untouched by human hands.” (10) This
aligns quite well with the expert who refuses to interact directly with the injured
party, in that a reliance on numbers and interrogatories negates the need for
personal and intimate knowledge or interaction. Interrogatories and indirect
statements become not only sufficient, but in fact preferable for a direct interaction
with the injured party.

When we consider the adversarial nature of the United States legal system,
understanding engagement with objectivity becomes increasingly complex. As one
lawyer professed, “can you think of another industry, besides sports, in which you
are so confrontational with others and your success hinges on beating them?”
Recalling the win/lose language present in many conversations with the forensic

9 ¢

accountants, (“slam dunks,” “we ended up losing,” “I’ve had my butt kicked”) it is
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not hard to imagine that the objectivity that they strive to achieve is complicated by
their own positionality. As mentioned throughout, each forensic accountant makes
it known that they occasionally do work on the other side.

How can we account for the increased distance between the subject and the
accountant in the case of the defense-hired forensic accountant? Perhaps, the
answer is a simple one: refusing to see the injured party is a coping method by
which the accountant is able to proceed with his job without truly acknowledging
the human on the other side of his equation. distancing becomes necessary to his
wellbeing. Concepts of identity and individually and notions of who actually
constitutes the subject are also highly relevant. If examining the injured individual
is “unnecessary to achieving an objective calculation”, as one accountant put it,
then who in fact is the subject? Is it the individual? Or is it the aggregate?

Objectivity thus becomes a means of both recognizing markers and
identities, biases and subjectivities, and erasing them. The social construction of
objectivity, enabled by the numerical valuation systemic to tort law serves to
reproduce the biases inherent in the aggregate. A discourse of objectivity enables
this.

Through numbers and objectivity the injured individual collapses into a
digit-figure. A fatal car accident, a loss of a leg, and a brain injury are reduced to a
numerical representation of worklife capacity and median wages. Through this
process the six-year-old girl who proudly held up her report card to her pregnant
mother, the marathon runner who had just come close to achieving a new personal

record, or the nineteen-year-old commercial artist with aspirations to open her own
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gallery, are reduced to black-female, white-male, white-female. Numbers
perpetuate racial and gender inequalities through the construction of objectivity and
the dehumanization of the participants. These numbers purport to be neutral and
objective facts on the ground and as such ultimately reproduce forms of structural

violence.
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Chapter III:
Systems of Value

"In suits between man and man, the ancient trial by jury is one of the greatest
securities to the rights of the people.”
— Virginia Bill of Rights, 1788

“Going to trial is like rolling the dice. It’s pretty risky. You don’t know
what’s going to happen. You don’t know what will resonate with the jury and you
don’t know if the judge will agree. Most of my cases settle, both parties usually
prefer it that way... but sometimes we can’t come to an agreement. Sometimes we
are forced to go to trial.” Mr. Stevens sighed as he painted the picture of the
courtroom. No longer sitting in a small room across from the opposing attorney to
determine a settlement, the courtroom is a theater in which appealing to the jury’s
values becomes critical to success. In trial, the quantitative process of determining
award amounts that dominated the settlement process now becomes slightly muted.

Instead it is supplemented by other forms of value that appeal to the jury.

% In an injury case that goes to trial, there are five major phases of the tort suit. First, the pleadings
initiate the suit. During initial pleadings, the suit proceeds in a similar manner to other civil actions.
The lawsuit commences when the plaintiff files a declaration alleging the facts that will result in a
cause of action. The cause of action will consist of the specification of the tort. Once the complaint
is filed and the defendant is served with a summons, the defendant will file an answer. All of these
documents taken together are known as the pre trial motions. The next step, discovery, allows both
parties to obtain information and facts that the other will be presenting in the trial. Each side is
permitted to seek information about the other. The next phase, pre-trial motions, can sometimes be
made before discovery. This is the first part of the lawsuit in which the court makes procedural
decisions. Some important and common pre-trial motions include the motions for summary and the
motion to dismiss. A motion to dismiss is a judgment on the legal sufficiency of the allegations put
forward by the plaintiff. During trial, evidence is introduced, lawyers make their case, and the jury
makes an ultimate judgment. A party might decide to appeal the decision on the basis of a claim of
legal errors committed by the judge.
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The relationship between the attorney and the jury is a complex one.
According to Mr. Stevens in the current climate, which he labeled as the “Post OJ
Simpson verdict,” juries have distrust for lawyers. He smiled ironically as he
explained this new phenomenon. “They are much more savvy, they watch all these
legal TV shows. People don’t trust trial lawyers. You can’t take a fact that’s an
actual fact that’s not believable. They won’t believe it. A fact is only fact when the
jury decides it is a fact.” He repeated himself, “trial can be risky, and the jury is
made of people that come from a diversity of backgrounds.” The unpredictable
nature of the jury is something that the attorneys struggle to master after years of
experience.

Mr. Stevens, a managing partner at his firm and former assistant district
attorney, described a case that his coworker had litigated recently. Leaning in, he
smiled. “So in this case, we had a jury that was pretty racially diverse and sort of
middle or lower income. And then the defense had this ridiculous white expert in
suit and tie explaining why this black child was going to be a failure in life.”

Through his grin, without breaking eye contact, he said “when I see that in
trial, I love it.” He paused and then banged his fists on the table. “When I see that?
Oh, I can exploit it. I can tear it apart. I can expose the bias.” He painted a vivid
picture. “Imagine these white corporate experts standing up on the stand talking
about African American children in this way. Dictating their potential. Establishing
their futures.” Cases valuing a minority life by all white males “present a sort of
bias of this ‘poor black kid that the parents can’t even take care of” can go a few

ways” he continued. “Sometimes, in this current climate, that will just make the
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jury give them more money. On our end, we want to capitalize on this. In the jury
instructions, on our side, the plaintiff’s, we want to take someone that has barely
had a chance from birth. That way, they can look at this injured kid differently.”
From his discussion, the racialized body of experts and jurors emerges to question
the forms of judgments juries may enact.

“That said,” he stopped smiling, “It is much harder when the expert himself
is a minority. That changes everything.” The “smart insurance defense attorneys
know this. They get minority experts to testify.” He reaffirmed his earlier statement.
“Otherwise, with just a white team, the jury might punish the defense. If everyone
is white on the other side? That’s a big mistake for them.”

A juror comes into the courtroom not as a “tabula rasa” but as an individual
possessing preconceived notions, experiences, and values. Attorneys are aware of
this, and influence the jury through value appeals. I argue that these values can be
effectively understood as part of three intersecting value systems. I are that these
value systems can be categorized into productivity values, picket-fence values, and
the devaluation of marked bodies. Here, the operational definition of the marked
body is one that falls outside of the “white male” category. Through an examination
of these interlocking value systems I expose the reproduction of inequality that
exists within this “politically neutral” arena of the judicial system.

Productivity

The determination of future lost income capacity cannot be separated from

notions of productivity as a determination of value. Occurring on two fronts, the

first is the productivity of the market. As discussed, the history of tort law as deeply
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engrained with the industrial revolution has inextricably linked the institution to a
theory of labor value. As I describe in the introduction, one theory on the purpose
of tort law is that it was intended to be a market corrector. The market corrector
idea is intensely related to productivity as a function of market success and
sustainability of the economy.

The second front is on the level of the individual. When calculating future
lost income capacity, we are inevitably talking about worklife. An emphasis on
productivity and production value is embedded in the process of determining future
lost income capacity. This begins in the industrial revolution where workers,
suddenly working in more dangerous and bureaucratized positions, were also
working jobs that rendered them much more replaceable. Compensation for injury
came to be linked to contributive aspects of labor.

As mentioned before, the text Determining Economic Damages by Gerald
Martin is considered to be the “bible” for forensic accounting. The first chapter
begins with a comparison of a human to a machine.

One of the many roles of an economist is to measure and forecast the output,

or productivity, of an asset and its ability to generate income. Usually the

asset is anything from a piece of machinery to a total business operation and
these are the things that received most of the attention. Often ignored is the
fact that people are also assets with the ability to generate income for use
by themselves and their families. And, like machines, people require
maintenance, upkeep, overhaul, and repairs to keep them in operating
condition. When a machine is destroyed, it no longer produces income, and
the same is true for person. When a machine is damaged, it must be repaired,
and so must a person. Forensic economists in personal injury and wrongful

death actions focuses on the measurement of the income producing abilities
of persons and on the cost to maintain them in the best possible condition.®

% Martin, Gerald D. Determining Economic Damages. Santa Ana, CA: James Pub. Group, 2010.
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This quote, relating machines to humans, explicitly portrays the value placed on the
human body when calculating future lost income capacity. In the first sentence
Martin writes that one of the roles of an economist is to forecast the output or
productivity of “an asset and its ability to generate income.” Here, it is unclear
whether the author is referring to a human or a machine. This is not an error of
ambiguity, but rather a reference to the sameness of the two.

Productivity and value are important in this case not only because of the
dehumanization that it renders possible, but also because it aids in the inequitable
valuation of certain types of labor. Because the calculation refers to 1970-1980
figures it attributes even more disparate award amounts for women, who are more
likely to work fewer hours in the workplace in order to maintain the household. In
fact, some economists elicit the average breakdown of activities that woman and
men participate in on the average day. The table in Appendix D lists categories such
as “eating and drinking”, “caring for and helping household members”, “leisure and
sports”, and “telephone calls, mail, and email”, amongst other factors. In such tables
we can see productivity becoming gendered and racialized, literally, to the minute.
Picket-Fence Values

The productivity of individuals intersects with the second value system, the
“picket-fence values” system. These values are steeped with hetero-normative,
moral, and other cultural norms and are best elucidated through examples. Two
particular examples illustrate this type of system. The first of these cases is Mr.
Harris’ account of appealing to a jury. The second is a return to the case of Ashley

and General Scott discussed in Chapter I1.
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Mr. Harris had finished with a trial just last week involving a child who died
at two years old. The toddler had tottered out of his daycare center undetected and
climbed up four flights of stairs to the roof door. The roof door was unlatched and
open. The child easily accessed the roof, fell off the building, and died instantly
upon impact with the asphalt below. Mr. Harris sighed. “Two years old. So how do
you value his life? How can you predict how productive he would have been but
for the negligence of this day care center? It’s next to impossible. The statute in
Massachusetts says that you have to calculate based on what he would have
contributed to his parents and next of kin financially in a lifetime. But how would
anybody know? How does a jury decide on what his parents should be awarded?”
He answered his own question for me. “It’s visceral. I know it’s not the answer
you’re looking for.”

I waited for him to explain what he meant, and he quickly explained the
factors that might prove influential. “We look at the things that a jury might care
about. For example, family dynamic, are the parents still together? Was it an only
child?” He paused and put up a single finger. “The real question is, and it is after
all, a business decision: what kind of jury appeal will this have?”” According to Mr.
Harris, the defense will look at the case and ask “given the facts that we have, is
this the kind of case that will make the jury mad?” He continued, explaining that
he performed the same type of analysis on behalf of the plaintiff. “We say, ok, ‘are
the parents nice? Are they together?’ Is it an only child? Did they have trouble
conceiving this child?” All of those have appeal. Some good, some bad. The parents

might not be together, they might have restraining orders against each other, the
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child might have been removed from the home by DYS, juries won’t be in a hurry
as much.” Here, the injury to the child is overshadowed by the status of the family
as determined by picket fence values.

Perhaps I was not masking my surprise well enough, or maybe due to his
own awareness of the sound of the scratching of my pen on my notepad, Mr. Harris
paused to issue his own disclaimer. “Although if you really stop and think about it,
the parental involvement has nothing to do with how the child died, it was still
someone else’s negligence.” Satisfied, he resumed explaining his assessment of
jury decisions. “If they like the parents, they are likely to give more money. If they
think the parents are drug users and in and out of jail they will rationalize that they
don’t deserve money. So it is a totally inexact science.”

A return to the 1992 case discussed in the previous chapter proves an
interesting site to examine such appeals to the accepted values and norms that might
be employed to appeal to a jury. In the injury case involving the death of Ashley
Latrise Scott ("Ashley"), Debra Reese Gordon ("Debra") and her unborn child,
General Gordon ("General"), the family of the plaintiff refused to settle.*® Thus, the
case proceeded to go to trial. The attorney arguing on behalf of the deceased
appealed to the jury, stating that the family “regularly attended church in Savannah
where Ashley sang in the choir,” and that “Ashley was also very active in the Girl
Scouts.” The attorney also wanted to make it clear that although Ashley’s father
did not live in the home, he was heavily involved in Ashley’s life. On the stand, her

father “testified that he frequently visited Ashley in Savannah and occasionally took

8 Childs v. U.S. (NOS. CV 494-252, CV 494-239)
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her back to Hardeeville to be with his family. Ashley and her father also regularly
took trips to the beach and to amusement parks such as Six Flags and Walt Disney
World.” They made it clear that Debra’s personal life centered around church and
family.

On the side of the defense, the attorney argued that perhaps this was not as
stable a family as was presented. “Debra was married for five years but did not have
any children from that marriage. In 1985, her husband committed suicide. Thus, at
the time of her death, Debra was an unmarried widow living alone in her own home
in Savannah, Georgia. She knew that she was going to give birth to a boy out of
wedlock and had decided to name the child after her father, General Reese. Debra
did not, however, disclose the identity of the father of General to anyone, and
General's father remains unknown to this date. Thus, although General clearly
would have been the beneficiary of the love, care and companionship of Debra and
her family, he was apparently going to be born into a home in which the father
would be completely absent.”

In the above examples we see the “picket fence” value system emerging. In
the case of the two-year-old described by Mr. Harris, he mentions the factors that
can be used to sway a jury in their valuation of an award amount. The first of these
factors is the family structure of the injured child. Mr. Harris stresses that the jury
perceives an only child to be more valuable to the parents, deserving a larger award.
A child conceived through in vitro fertilization, who was presumably more difficult
and expensive for the parents to conceive, would also be worthy of a larger award.

A loss of a child from a two-parent household, from the perspective of the jury,
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might appear a more catastrophic of a loss as it disrupts the ideal familial type.
Accepted societal norms come to affect how likely the jury is to confirm or deny
the proposed future lost income capacity by the attorneys on either side of the case.
A hetero-normative, moral imaginary of ideal families is constructed and deployed
in jury appeals. In the case of Ashley and General Scott, we find again the notion
of a two-parent household as indicative of a more valuable and nurturing home
environment. The defense finds it relevant to mention that General was going to
grow up in a single parent household. The injury attorney found it critical to
mention that Ashley’s father was heavily involved in her life. Further, we see
appeals to religious and moral values. The plaintiff side stresses the family’s
involvement with the church (in which, they find it important to note, Ashley sang
in the choir), and emphasizes Ashley’s membership in the Girl Scouts. These
appeals to picket fence values are employed to influence the jury and their valuation
of the child’s future and value.
The Devaluation of Marked Bodies

In addition, a “devaluation of marked bodies” intertwines with productivity
and picket fence value systems. In this system, we find that certain physical bodies
appear to be simply worth less than others in the eyes of the jury immediately upon
being marked. In 1985, two researchers sponsored by the Rand Foundation and the
Institute for Civil conducted an enormous study in which they evaluated more than
nine thousand jury trials in the same jurisdiction over the course of a twenty-year

period.®” The study sought to determine whether or not it was possible to “show

%7 Chin, Audrey & Peterson. Deep Pockets, Empty Pockets: Who Wins in Cook County Jury Trials?
Santa Monica: RAND Institute for Civil Justice (1985)
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any relationships between litigant characteristics and jury verdicts.” There results
showed that “blacks lost more often than whites” and that “black plaintiffs received

88
smaller awards.”

The study showed that when adjusted for all variables besides
race, black plaintiffs received on average 74 percent of the award received by their
white counterparts. In an extensive 2003 study by Greene and Bornstein, it was
confirmed that juries tend to reproduce economic inequalities that are associated
with race and gender when determining damage awards in injury cases.” There
has been extensive research reflecting bias in the realm of criminal law, but civil
law has been predominantly neglected from critique. Despite the shortage of
literature, the studies that have been conducted reflect the Rand Foundation and
Green & Bornstein’s findings that juries award smaller settlements for women and
minorities, particularly African Americans.”

Chamallas, a prominent feminist legal theorist has argued that age, sex, and
race, are typically the only characteristics of the injured person noted in the
prediction of one’s future. Acknowledging that these may be reasonable factors of
prediction, she problematizes the absence of other accepted categories. She
describes this inconsistency in her paper, the Architecture of Bias:

Thus, I suspect that even if the data clearly indicated that, for example,

Catholics on the average have higher incomes than Baptists, judges and

jurors would be loath to predict future earning capacity based on religious
denomination. The same could be said for ethnicity. I doubt that, in a

** Ibid.

% Greene and Brian H. Bornstein, Determining Damage Amounts: The Psychology of Jury Awards,
54-58 (2003).

% Ibid; Diamond, Shari Seidman, Michael J. Saks, and Stephan Landsman. “Juror Judgments about
Liability and Damages: Sources of Variability and Ways to Increase Consistency.” DePaul Law
Review 48: 301-22. 1998; Hans, Valerie P. Business on Trial: The Civil Jury and Corporate
Responsibility. New Haven: Yale University Press, 2000; Hastie, Reid, David A. Schkade, and John
W. Payne. "A Study of Juror and Jury Judgments in Civil Cases: Deciding Liability for Punitive
Damages." Law and Human Behavior 22, no. 3 (1998): 287-314.
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wrongful death case of a Japanese-American child, a court would permit an

expert witness to testify that Japanese-Americans have higher incomes than

the average college graduate. Finally, I would be surprised if the marital

g}atus of a single man was used against him in predicting his future income.
Chamallas argues that the use of race and gender is “highly selective™ in its unique
status as acceptable predictors. I argue that multiple forms of value are intersect
with biases of race and gender to enhance this bias. The predominance of race and
gender as markers of acceptable categories for predicting an individual’s future are
tied to moral, social, and productivity based readings. Chamallas’ description of
these exclusive categories as acceptable realms for the instantaneous prediction of
certain bodies as worth less than others is consistent with my “devaluation of
marked bodies” value system.

The evidence that race and gender are categories that immediately render
some bodies as, quite literally, worth less than others is compelling. Although there
needs to be more research conducted on jury discrimination in civil law, the existing
data is highly convincing. As Chamallas notes, the categories of race and gender
are actually quite specific in nature. These categories are considered effective
predictors of one’s future, but others, like religion or marital status are not.
Although I argue that there are other influential value systems that come to sway
the jury, it must be asked. What is it about race and gender that allows for
prediction? Why are some marked immediately devalued?

A Telling Exception

! Chamallas, Martha. "The Architecture of Bias: Deep Structures in Tort Law." University of
Pennsylvania Law Review 146, no. 2 (1998): 463.
92 1.

Ibid.
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The use of race and gender in calculating awards has persisted almost
entirely without protest, with a few notable exceptions.” In a 1991 article in the
Journal of Forensic Economists, “Female Work Experience: Voluntary Versus
Involuntary Labor Force Activity” Corcione and Thornton, two forensic
accountants, consider an injured twelve year old girl who is the subject of a tort
litigation. They ask, “If the economist were to rely simply upon worklife tables
based upon the experience of an ‘average’ woman, the resulting estimate (about 30
years) would reflect considerable periods of inactivity and frequent entry to and
exit from the labor force—mostly due to marriage, child- birth, and child-rearing.
But is it reasonable or fair to assume that the twelve-year-old would have been
similar to that of an ‘average’ woman?” (p. 164) However, the most prominent
moment of dissent occurred years later.

On September 11"

, 2001, the United States experienced an unprecedented
tragedy. In the days following the terrorist attacks at the World Trade Center, the
Pentagon, and Shanksville, Pennsylvania, Congress quickly passed the Air
Transportation Safety and System Stabilization Act.”* Fearing mass litigation and
subsequent disruption of the airline industry prompted Congress to respond quickly

and powerfully. In addition to protecting the airline industry, Title IV of the Act

established the “September 11" Victim Compensation Fund of 2001” to

% See: Reilly v. United States, (665 F. Supp. 976, 997 D. R.I. 1987): In which the court rejected the
expert’s suggestion to reduce the injured female plaintiff’s loss of earning capacity by 40% based
on BLS worklife tables. Judge: “[a]s a factual matter, I seriously doubt the probative value of such
a statistic with respect to twenty-first century women's employment patterns, particularly in light of
current, ongoing changes in women's labor force participation rates.”; See also: Drayton v. Jiffee
Chemical Corp (591 F.2d 352, 368 6th Cir. 1978).

% Air Transportation Safety and Stabilization Act, Pub. L. No. 107-42, 115 Stat. 230 (2001) (signed
into law by President George W. Bush September 22, 2001)
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compensate the victims of the terrorist act. The specified intention of the Fund was
to both provide compensation and also a no-fault alternative to tort litigation. The
Act provided that the Fund was to be administered by a Special Master appointed
by the Attorney General, Kenneth R. Feinberg. The fund contained four billion
dollars designated for pay out to the family of the victims. If divided equally
amongst all families, this would provide for an average payout of $1.85 million per
family. In late December of the same year, Special Master Kenneth Feinberg in
conjunction with the Department of Justice, released the Interim Final Rule, which
can be read in total in Appendix E. This set of regulations sought to explain who
was eligible to make a claim, amount eligibility, and the procedure.

This first compensation model produced by Kenneth Feinberg and the U.S.
Justice Department used the Markov Increment Decrement model (MID) to
determine worklife expectancy by gender.”” This model uses the Bureau of Life
Statistics 1986 data. Using this calculation model, the following chart would apply

when determining future lost income of the injured.

Table 1
Example MID WLE estimates from SCK

A“?“h .SChOOl hducm‘ed Women’s WLE as a
ctive in the Labor Force 9% of Men's
Beginning Age Men 1 Women fenans

18 38.72 32.91 85.0%

25 33.64 28.68 85.3

35 25.37 22.17 87.4

45 17.14 15.38 89.7

55 9.71 9.03 93.0

65 4.72 4.62 97.9

Figure 4: A depiction of the relative worklife expectancy of high school educated males & females
according to the Markov Increment Decrement (MID) Model.

% Journal of Forensic Economics 25(1), 2014, pp. 51-70, 2014 by the National Association of
Forensic Economics, Total Worklife Expectancy , Kurt V. Krueger and Frank Slesnick*
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This chart would mean that for a high school educated man and woman who both
entered the workforce, for example, at twenty-five, they would receive significantly
different award amounts. The injured female has a work life expectancy of 28.68
years. The injured male has a work life expectancy of 33.64 years. Even if they
were performing exactly the same job, it would be assumed that the female would
persist for fewer years in the workforce. Despite a longer life expectancy, it would
be assumed that she takes more time off, for example, to rear children. Therefore,
she would receive an award of future lost income capacity that is 85.3% of the
award received by her male counterpart.

Upon release of the Act there was immediate backlash. The NOW Legal
Defense and Education Fund, a prominent national non-profit civil rights
organization defending women’s rights in the legal and educational realm, sent a
letter encouraging abandonment of the use of race and gender in calculating
compensation.”® An excerpt from the letter, found in full in Appendix F, claims:

“Many of the victims of the September 11th attacks were women, the

majority of whom worked full time. Many of these women were also

members of racial and ethnic minority groups, as were large numbers of the
tragedy's male victims. We are concerned that the Interim Final Rule setting
forth federal regulations to implement the Fund may discriminate against
and threaten the constitutional rights of the victims of the terrorist attacks,
through the Fund's anticipated use of gender and race-based data to
determine compensation. This practice, we believe, threatens the

constitutional rights of women and minorities, spinning into the future a

history of state and private discrimination against these groups.”

The National Association for the Advancement of Colored People voiced

similar opposition.”” Not only were they opposed to use of these race based tables,

% See Appendix F
7 See Appendix G
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but also had learned that the Special Master had decided to use the ‘most recent’
Bureau of Labor Statistics study to make such calculations.”® These most recent
tables were published in 1989, more than ten years earlier and relied on data
obtained from 1979-1980. In the figure below taken from the aforementioned BLS
data, the expectation would be that from birth it can be presumed that a white male
would work for about 39.8 years of his life, and males of the “blacks and others”
category would work for 32.9 years of their lives. Periods of inactivity took place
“during prime working ages” for minorities.” This would mean that during the
years in which a person would be likely to achieve their highest earnings, minorities

. . . .. 10
would experience a period of “labor inactivity.”'*

Tabie 4. Selocted workilte indices by sex, 1970, 1977, and 1979-80, and by sex, race, and years of schooling completed,
1979-80
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Figure 5: 1986 Bureau of Labor Statistics chart of selected worklife indices by sex, race, and years
of schooling completed. Find the complete tables in Appendix A

% Ibid.

% U.S. Dept. Of Labor Bureau Of Labor Statistics, Bulletin 2254: Worklife Estimates: Effects Of
Race And Education (1986) page 9
107 1bid.
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The NAACP published a letter, found in full in Appendix G, urging the
Special Master to reconsider. They wrote:

“We urge you to consider carefully the detailed analysis submitted to you
on this date by the NOW Legal Defense and Education Fund but write
separately to express our deep concerns regarding published reports that the
Special Master of the September 11 Victim Compensation Fund, through
implementation of the Interim Final Rules, intends to use life expectancy
tables that discriminate against minority and female victims of the
September 11 terrorist attacks. It is simply incomprehensible to us that an
agency of the United States government would sanction the use of race-
based and gender-based calculations to disadvantage people of color and
women in the determination of compensation to victims.

Published reports indicate that the Special Master intends to use the separate
"work life expectancy" tables to generated by the Bureau of Labor
Standards from 1979-80 data. By using these tables (and any other race or
gender-based tables) the federal government endorses the concept that
minority and female victims of the attack, had they lived, would have faced
the same discrimination in the workplace and elsewhere as existed in this
country during the last fifty years. The 1979-80 data, if it is to be used, will
inevitably reflect the effects of racial discrimination in this country. This is
utterly at odds with the federal government's commitment to end race and
gender discrimination. Use of race and gender-based classifications in this
context is also unconstitutional.”

In addition to these personal appeals, activist groups published a variety of
opinion pieces in the newspaper and vigorously publicized this injustice.’”’ A
collective group of congressman petitioned the Special Master to reconsider.'"*
Swiftly, the Special Master removed real-world race and gender income disparities
from the formula, justifying the decision through the logic that:

“[T]n order to increase awards for all claimants by maximizing the duration

of expected foregone earning and accommodating potential increases by

women in the labor force, the Special Master’s revised presumed economic

loss methodology uses the most general data available. Specifically, the new
methodology used the All Active Males table for all claimants. The

' See examples such as: “Less for Women? Work life statistics may limit Sept. 11 fund payout to
victims.” Newsday, January 3, 2002.
192 See Appendix H
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methodology is gender and race neutral.”'"?

Mr. Feinberg quickly revised the methodology.'®*

The Special Master has
been quoted various times as describing this decision as a “generous” one, that was
as much an “act of patriotism” in the face of terrorism as an accurate approach to

tort law.'®

In short, when the initial calculation was continuing with the
conventional calculation that values women and racial minorities as less, there was
backlash that resulted in the disposal of the usual method.

What was different about the 9/11 case? Perhaps, the answer is a simple
one. This was of the most publicized cases of compensation that the United States
had ever seen. Exposed to the public, particularly once the methodology was
criticized by both NOW and the NAACP there was pressure to adjust the formula.
Maybe it was a far more technical solution. Pressed for time and dealing with
massive numbers of affected individuals, this was a simpler way to allocate the
funds without protest. Maybe still, it was as the Special Master described, a
generous act in the face of a terror attack that shook the country to its roots,
instilling deep seeded patriotism. By this logic, we are all Americans, and we
should be treated equally as such. If this in fact was the case, what does this indicate
about the normal procedure? What lives are considered more American? What

values comply with this picture of the patriotic citizen? Why is this the exception,

not the norm?

1% Final Report of the Special Master for the September 11th Victim Compensation Fund of 2001,

Volume 1, p. 33: “The Fund adopted the more generous standard for males to avoid any gender bias
in assumed future work life patterns and to ensure consistency.”

1% See Appendix I- Letter from Special Master authorizing the changes in the methodology.

195 Final Report of the Special Master for the September 11th Victim Compensation Fund of 2001,
Volume 1, p. 33: “The Fund adopted the more generous standard for males to avoid any gender bias
in assumed future work life patterns and to ensure consistency.”
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Conclusion

In today’s United States criminal law has been analyzed, problematized, and
protested visibly and extensively. The frequency and intensity of movements such
as Black Lives Matter or protests against mass incarceration and campus sexual
assault policy attest to how racial and gender inequality are salient topics of public
concern with respect to criminality. Yet the civil realm of the law, particularly tort
law, by contrast, has received little attention. The use of race and gender based
tables in the calculation of future lost income capacity has persisted without much,
if any, objection. It continues to render these forms of harm invisible. There is, I
suggest, a disconnect between civil law, and specifically tort law, and civil rights
movements.

Martha Chamallas claims that this inattention to discrimination in tort law
might be attributable to the fact that “on its surface, the world of torts appears
divided between those who suffer injury and those who inflict injury, categories

1.” 1% Tort law has been conceived of as the realm

that are race and gender neutra
of the private harm to be dealt with between two parties, while criminal law exists
in the public. Because of this positioning then, torts are often not characterized

publically and appear to be more removed from categories of race and gender.

Public attention paid to tort law is predominantly concerned with ideas about

1% Chamallas, Martha, and Jennifer B. Wriggins. The Measure of Injury: Race, Gender, and Tort
Law. New York, NY: New York University Press, 2010.
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“ambulance chasers” or frivolous law suits. The binary becomes confined to one of
the plaintiff (suing) and the defense (being sued). Therefore, when the phrase “tort
reform” is elicited, the imagery produced is not one of reforming the methodology
used to calculate future lost income capacity, but instead of caps on maximum
possible award amounts.

In my interviews with injury and defense attorneys this argument was
evident through a deep concern with public perception in that the scope of their
concern appeared narrowly delimited to cases such as the McDonald’s coffee case.
The entirety of their concern revolves around the public perception of the award
amount as “too much or too little”. The injury attorney fights the image of the
“ambulance chaser” by presenting himself as a public servant who represents the
little guy against the corporate monster. The defense attorney, concerned with
portraying himself as a defender of businesses and a stabilizer of insurance
premiums, emphasizes his necessary role in the reduction of frivolous and
inappropriate plaintiff behavior. The forensic accountant is concerned with
maintaining his image of the neutral expert, not the “hired gun.” Each of the actors
attempt to maintain a positive public perception exclusively through the binary that
Chamallas describes, “those who suffer injury and those who inflict injury.” The
appearance of the race and gender neutral categories of the injured versus the injurer
ultimately effaces the actual forms of characterizations that are taking place. This
is consistent with the debate on the purpose of injury law. By posing the binary
between the “market corrector” model versus the “compensatory justice” model,

the discriminatory practices implicit in the calculative process of determining future
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lost income capacity is muted. This area that should be subject to activism becomes
one that persists unquestioned.

In addition to this race and gender neutral category of “injurer vs. the
injured”, 1 argue that the lack of activism can be traced to the disquietingly
acceptable methodology to which the institution lays claim. Emerging from the
industrial revolution, tort law was inextricably linked to assessments of
productivity and labor value. Therefore, the calculation of future lost earning
capacity has in itself never been questioned as a category of calculation in injury
cases. The evolution of this calculation has become one that is increasingly reliant
on numbers and statistics. Numbers come to project inarguable realities that are
accepted as objective truths. Through numbers injury is effaced and therefore, so is
the very thing that it attempts to value. In the use of (often outdated) charts and
statistics the individual person is explained through the aggregate. This aggregate
data takes into account race, gender, and age, amongst other variables, in an attempt
to ‘individualize’ the calculation. In doing so, the person’s life history is affectively
effaced, despite the appearance of attention to the individual experience.

The actors in this process are able to maintain their moral stake by placing
trust (or purported trust) in the supposedly neutral and objective data that they use
to base their assessments. However, there is a great tension here. Particularly in the
case of the forensic accountant, the tension between impartiality, objective
expertise, and advocacy emerges as consequences of this adversarial system of
justice. The experts exist within an institution that craves “fairness” and “justice”

and assumes to be producing an objective truth. Yet, simultaneously, they are
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working within an inarguably adversarial system. To navigate this quandary, the
experts resort to factual, reasonable, and moral arguments to a triangle of arguments
and discourses so that they mutually support and solidify one another as they are
articulated.

The consequences of cost-benefit calculation in the case of injury law is
demonstrated powerfully in lead poisoning litigation. Lead poisoning stands for an
example of broader structural forms of inequality, of which there are many. This is
a site that illustrates how disparate economic logics continue to perpetuate and
intensify structural violence. Lead paint is the primary means by which children are
exposed to lead, often through the ingestion of paint chips or dust.'’” Lead paint is
most likely to be found in older buildings in lower income neighborhoods, so it
disproportionately affects minority and lower income children.'” In a 2004 piece
entitled “Compensating the Lead Poisoned Child: Proposals for Mitigating
Discriminatory Damage Awards,” Laura Greenberg, an environmental attorney,
explains that when courts rely “heavily on race-based statistics and closely
scrutinize the achievements of the plaintiff's family, low-income and minority

95109

plaintiffs suffer the immediate consequences.” *~ Those affected by lead poisoning

are disproportionally lower income minorities. Many scholars have come to suggest

%7 Sena, Michael B. "Sorting Out the Complexities of Lead-paint Poisoning Cases." Journal of
Affordable Housing & Community Development Law, 1995; English, Peter C. Old Paint: A Medical
History of Childhood Lead-paint Poisoning in the United States to 1980. New Brunswick, NJ:
Rutgers University Press, 2001.

1% See: Using GIS to Assess and Direct Childhood Lead Poisoning Prevention: Guidance for State
and Local Childhood Lead Poisoning Prevention Programs, Center for Disease Control (2004);
Surveillance for Elevated Blood Levels Among Children, Center for Disease Control (2001);
Chamallas, Martha, and Jennifer B. Wriggins. The Measure of Injury: Race, Gender, and Tort Law.
New York, NY: New York University Press, 2010.

' Greenberg, Laura. Compensating the Lead Poisoned Child: Proposals for Mitigating
Discriminatory Damage Awards, Environmental Law Review (2001)
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the same. Because of the lower future lost income capacity it becomes “cheaper to
injure poor and minority children” and thus, landlords’ have less incentive to
remove lead-based paint from the homes of minorities.''® The disparate economic
logics allows for the perpetuation of structural violence.

In using such gender and raced based statistics inequalities not only become
reproduced but are physically reproduced. The example of lead poisoning
demonstrates the structural violence that emerges from this procedure. It becomes
more likely that lower income and minority children will continue to suffer from
lead paint poisoning because of the lowered incentive to change the behavior. Once
a child’s health or cognition has been harmed by lead poisoning, the effects are
permanent and will continue into adulthood.''' Children that suffer from lead

112
Ina

poisoning often have a drop in cognitive function and in measurable 1Q.
study of fifty thousand elementary school children in Chicago, it was found that

low exposure to lead (with a blood lead level as low as 5 pg/dL) were associated

10 Rabito, Felicia A., LuAnn E. White, and Charles Shorter. 2004. “From Research to Policy:
Targeting the Primary Prevention of Childhood Lead Poisoning”. Association of Schools of Public
Health; Nicholson, Lisa M., Kent P. Schwirian, and Patricia M. Schwirian. "Childhood Lead
Poisoning Laws in New York City: Environment, Politics and Social Action." Children, Youth and
Environments, 2010; Greenberg, Laura. Compensating the Lead Poisoned Child: Proposals for
Mitigating Discriminatory Damage Awards, Environmental Law Review (2001); Chamallas,
Martha, and Jennifer B. Wriggins. The Measure of Injury: Race, Gender, and Tort Law. New York,
NY: New York University Press, 2010.

i Jusko, Todd A., Richard L. Canfield, Charles R. Henderson, and Bruce P. Lanphear. "Comments
on “Recent Developments in Low-Level Lead Exposure and Intellectual Impairment in
Children™." Environmental Health Perspectives 113, no. 1 (2005).

Mazumdar, Maitreyi, David C. Bellinger, Matthew Gregas, Kathleen Abanilla, Janine Bacic, and
Herbert L. Needleman. "Low-level Environmental Lead Exposure in Childhood and Adult
Intellectual Function: A Follow-up Study." Environmental Health 10, no. 1 (2011)

"2 See: Lanphear, B. P. "Cognitive Deficits Associated with Blood Lead Concentrations." Public
Health Reports 115, no. 6 (2000): 521-29: “As a child’s BLL increases from 1 to 10 pg/dL, experts
estimate a child may lose anywhere from 3.9 to 7.4 IQ points, but from 10 to 30 pg/dL the decrement
is 2.5 to 3.0 IQ points. Low-level chronic exposure may have an even greater effect on 1Q than a
single instance of very high BLL.1”
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with lower scores on reading and math tests. ~ Cognitive impairments can also
include impairments to attention and executive function, visuospatial motor

% Therefore,

functioning, short-term memory, as well as confusion and fatigue.
these children, as result of their exposure to lead paint, will often perform lower
than their potential at birth. They will often perform more poorly in school and are
less likely to complete their high school education, amongst other numerous
consequences. The low visibility method of calculation based on race and gender
ultimately replicates existing inequalities. These children have been injured by the
very system tasked with compensation for injury.

There is one judge that has emphasized the individual as opposed to the
aggregate in an attempt to offset the discriminatory tables. In a 2015 case, G.M.M
v. Kimpson, an infant plaintiff, G.M.M. and his mother, who were tenants in a New
York basement apartment, alleged that their landlord (defendant) was “liable for
the infant's elevated blood-lead levels.”'"” The defendant argued that he had
“sufficiently encapsulated the hazardous lead-based paint in the apartment,” but
that the plaintiff’s dog had so “severely scratched the walls and the moldings in the
apartment” that the lead dust was released.'

When Dr. Lentz, the forensic economist for the defense took the stand, he

began with the claim that as a Hispanic male, “his future economic loss of earnings

'3 Evens, Anne, Daniel Hryhorczuk, Bruce P. Lanphear, Kristin M. Rankin, Dan A. Lewis, Linda

Forst, and Deborah Rosenberg. "The Impact of Low-level Lead Toxicity on School Performance
among Children in the Chicago Public Schools: A Population-based Retrospective Cohort
Study." Environmental Health no. 1 (2015)
" Naylor, Michelle. "Lead Poisoning and The Brain: Cognitive Deficits and Mental
Illness." Behavioural Health Sciences, Sydney University, October 2015.
HZ G.M.M. v. Kimpson, 2015 U.S. Dist. LEXIS 99715 (E.D.N.Y. July 29, 2015)

Ibid.
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was lower than that projected by plaintiffs' forensic economist.” He based this
assessment on National Center for Education Statistics data that showed that “2.1
% of Hispanic males held a Master's degree or better in 2013 while 13.1 % held a
Bachelor's or higher degrees. It can also be noted that 73.1 % of Hispanic
males held a high school degree or better.”!'” This evidence was introduced to show
that G.M.M would probably not have obtained a Bachelor’s degree, and perhaps
not even a high school diploma. Judge Jack Weinstein engaged this expert, and the
following conversation took place (See the full transcript in Appendix K):

Judge: Before you testify, Doctor, I note that your report relies upon
Hispanic males' education statistics.

Forensic Economist: Yes.

Judge: And Hispanic males' academic achievements.

Forensic Economist: Correct.

Judge: On the average.

Forensic Economist: Yes.

Judge: I say that it is unconstitutional to base damages on the characteristics

of a person injured as a Hispanic or a member of any other ethnic group. So

all of your answers should be based upon individual characteristics and not

the general characteristics of a group, ethnic group. Is that clear to you?
The demand by Judge Weinstein to remove general data on Hispanic males in favor
of answers based upon individual characteristics resulted in a much larger
settlement for G.M.M and his mother. Judge Weinstein’s approach signals

welcome move in that it deals with overt discrimination by the tables and

subsequently stops one particular form of structural violence. This thesis proceeded

"7 Ibid.

91



from the claim that to understand an institution is it critical to first understand the
actors that work, live, and exist within its operation. This moment of intervention
grounds the abstracted idea of the “legal system” to allow us to understand it as a
system of social relations, a system made up of people who are in the process of
contesting and interpreting, a system of experts who must navigate the complexity
of their position.

It has become clear that for reform to happen this invisible practice must
first and foremost be rendered visible. Only once this practice has been made visible
will it begin to be a site of activism and contention. In this state of visibility it is
possible for tort law to begin the move towards a more holistic and intersubjective

approach to valuing bodies.
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Preface

This bulletin on new estimates of working life for men
and women continues the BLS series begun in 1950,
and incorporates methodological improvements intro-
duced in 1982, It contains, in addition to a discussion of
changes in worklife expectancy since 1977—first pub-
lished in the March 1982 Monthly Labor Review—
updated and expanded worklife tables for 1980, including
the effects of race and educational attainment on worklife
expectancy.

The author, Shirley J. Smith, is a demographic statis-
tician in the Office of Employment and Unemployment
Statistics, Burcau of Labor Statistics. This bulletin

is based on a paper she and Francis W. Horvath, an
cconomist with the Bureau, presented at the 1984
annual meeting of the Population Association of
America, Minneapolis, Minnesota. Robert J. Mclntire
and Jeannette Montgomery, of the Data Services Group,
assisted in the preparation of the tables. The text for this
bulletin is reprinted from the August 1985 Monthly
Labor Review, pages 23-30, and includes some data
corrections.

Material in this publication is in the public domain
and, with appropriate credit, may be reproduced with-
out permission,
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Rave boes segatered if labor force statey charged betwoen
B two reforence dates. Tramition rases have boen devels
oped for each age, sex, mce, ind educationa) category 1
ideenily the group's unique patiem of labor force mobility.

The workiife tables for 1977 were dertved from & single
matched sarsple of sbout 40,000 pervom, inserviewsd in
Jarwary 1977 and agaln In Joswary 1975, To peovide the
sddnonal demographic detadl presented below, the coment
sudy pools sy maichod samples foceing on Individual’
labor focoe status in 2 given moodh of 1979 ead in e sarme
moeth of 1950, Specifically, the woady focuses on persens
inerviewed (0 the following months of each of the 2
years: Janwary, Masch, May, Joly, Septessber, and No-
vember, Together the six samples Include nearly 295,000
maeched respores |

The muttiatate working life table model s extresely sens
wrve 10 raped chamgpes (n ates of labex force entry of with-
drawnl, Tables basod on & recessionary period, dunag which
Iabor foroe anits dacroase, prosent o very bleak prosure of
Iifetine labor foece ivolvemest. Comversely, those cale
culated daning periods of rapid recovery or expension fend
& ovensiale e avenpe degree of lifetime laboe force o
achmest To avol the problems caused by the cyclical
swings of the euly 1980's, the cumment stady rests cn data
for a somewhat carlier bat less turbslent period, 1979 1o
1980,

The cost of avonding cycheal iermgulacition i this wary s
that certain secular treeds may be wndervianed To the exsent
that underlymng pocervs of male asd female lbor force
involvemet have comverped wince 1980, the wex differve
Gals in this seport may oventate those now |e evidence.
However, wetil it i posaible 1 epdate the tables again, the
1979-80 pecied has boen podged the most viadle for cals
culation of multivtare weorklife evsmaes.

Factors affecting worklife duration

In the woeking 1fe tables for 1970 and 1977, worklide
duration was reated i I It weee & simple fuection of et
and age. Tables were preparnd sepseatclly for me wnd women,
prieg 20 additional demographkc or funciosal dewdl by
e, eduecaonal Musnsent, occupatioo, or other char-
Terntics Ot mught distingunh hgh from low timover proepe.

In reality, labor force smachments are infleenced by 3
virkety of facton, inchedmg training, health, markal and
family rosponsibiities, economic opporunty, aed adds-
Sooal sources of jecome. However, it i not femible 1o
coerel for all of thess factors In compening workhide exs
pectancy. For enample, while workdide estiomes by occw-
pute ae ie purticular demand it woeld reeue developenent
of a chastering scheme for cccuparions by prevailisg work
patiems, together with study of jb changes amcag posca-
tially hasdseds of occupations, 1o compese them. The caly
ofher appeoach i %0 assume Bt b0 Juch chasger ocour !
Because neiher of tese ahormatives i practical, o such
cxtimates are computed. Nosetheless, this sady doct add
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w0 new dimensions 0 the estimation of worklife. race wnd
educaticn, Tables e poesentod soparately for cach of Sew
w0 variabies, However, the combumed impact of race and
education has ot boce competed becsue the present nuichod
sample is b0 limited %0 develop reliable poust prodabilities

Working life tables show the combised eflects of mee-
tality and labor forco mobility rates on Iifetime labor force
Involvemeed. The mormality estimates wsed in this repoct e
averages of the 1979 and (950 vabses released by the Na
thomal Conter for Hoalth Statistics.” Tables by mace Incor
porue Be effects of sex- and rce-spocific monality. Thos
focuung on education employ only sex-specific mes, be.
Caune these sre 30 comparable mortality tablics by education
Of course, acoess 10 bealth care i apt 10 be comelased with
schooling. If it were poasidle 1 quastify this relasombip,
e tbles would probably show sall wider discropancies
between the worklives of e keis snd more educated.

Apst from e factons lisod sbove, all of which affect
B behuvior of workens, comaln propenies of e duta may
also influeece our perception of Rt bebavice, Moded a-
wamptions aad sample design ae two such facoon. The s
worklife moded bas changod Bitke since 1977, it should came
00 marked discontiouities ' However, the expanded sample,
o which subsets are otwerved at six diffesent poiaty during
the yoar, captures moee labor foece mobllity thas was ev:
denn 1o the earber tables, In particulus, e new sample
includes two groeps of penons whose labor force behavior
wat obierved, retrospectively, (n May and July of each of
the 2 years. This s the period dering which studerss 304
sexsonal worken are most likely 1o report Bemueives @
economeeally acuve.

Nether worklife expectancies nor set flows ippest 10
have changed greatly betwoen 1977 and the end of the
decade, But rales of labor foree accetion and sepuestico
rosc ncticeably, Bocause of modification of the sample, vch
differences shoukd not be merpreted i 40 accerste reflection
of “chagger i mobility eates,
Developments between 1977 and 1979-80

The peaeral selationsips observed 1 eschier worklde >
b remained valid throagh the end of the 1970’5, Women
continoed % have higher prodabilises of labor force exit
and seentry (haa men, Comequently, moe coatieued 1o ave
longer workhves, on aversge. than womes. (See table |.)
Net suspeisingly, the worklde expectancy of penoss in e
labor force was bigher than that of Be inactive population.
The gap was saull for yousg penom, bat widened coniid-
crably with age. Men who wore s the labor foroe a1 ape
30 could axpect 2 work 4.8 years bonger thae oher mes
81 that age. The compueable figure for womea was 4.5 yran

Between 1977 and 1980, the crons-sectional participaion
ruies of een changed very ke, (See table 2.) Those of
chder eeragers and men above the age of 5 dopped sighdly,
In conrast, S sctivity rates of women contisued o clisb.
Muuwﬁpdmh!mm.
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with the Jarpest chinge occumring in the age nago 25 10 M
This change 8 cross sectional rases signaled sbifs in fhe
wederlying padter of lador foece lavolvemeat. However,
because the multistate model beilds ca fow duta (that u,
eotry and exil ates) reher than whocks (activity eates), the
selationship betwoen changes i activity rates and worklife
valoet it oetimes weak

Durieg the period in queatica, the observed pamcipaticn
ke fog mes 16 wad ober edged dowaward from 77.7 pere
cont 10 77.4 percent, whae Delr worklife expectancy rese
by 6 years. Workhée expoctascies held sieady for men aged
§5 10 64, despute & modest drop i activity eates. Further,
dspie Be observed drop = panicipation raecs of tene 65
and elder, worklife expectancies for Bhese men atually rowe
slightly a life expectancy ncreased.

Among women 16 and older, whone toal savity rae
rose by .1 percemape ponts, worklife daratioe increaed
by 1.8 yoary. The ot fat expectncis roe acro the
Dosed indiones that womes of all apes wese developing 4
wronget bond wih the fob market

The reiaonntep Setween |ifespans and workhde expec:
tancies bs particularly revealing. (See bl 3.) Datwom 197
and e ced of e decade, e Jife expectancy of the average
Woyearold man ruse by hall 2 year M waeklife expec-
tncy ween unchanged, fhe eotire pam being locwed o
noamarket actvity. Women of the kame age sho gained &
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Nalf year of life, but allocated thia addational Sane 10 labor
force activity sed reduced poanrket time by an average
of .7 yeary, for 3 sotal workide pam of 1.7 yean. As 4
soselt, B¢ sex Ailferential i workide contiteed W namow.
Wheress in 1977 the 20-yeur-old woman coukd expect 10
weork 70,7 pescent s loag a4 her male cousterpart, by 1979
90 the eatio had risen %0 73.9 percent.

The trend towand carber eetirerment ebierved betwoen
1970 sad 1977 sppened 1o have Jeveled of in the chsing
youns of the decade, The workiife expectancy of 63-year-
obd mes, which had dropped from 3.1 yewet i 157010 1.9
0 1977, wan 2.3 yeurs by the end of the decads, (See table
4.) For women of a comparable age, the figare had deopped
from | 4 10 1.1 years, bot sood ot 1.5 yeans by 197980,
The model's insonsitivity 10 hown of work makes i dificek
1 interpeet these changes. They may well roflect the i
permancece of ey retirement dectshons, and the fact that
wo-calid eetirees often ressme part-time jobs for eilher eco-
pomc o il reasens

The now tables show b change In the proportice of
penent expecied %0 die whike ecosomically active. (See
table 4,) I 1977, e figures for men and womea were 2.0
percent and 9.3 percent, reapectively, conpured with 27.4
porcent and 10,4 percent foe 197990

Differentials by race and education

Althoegh cxpansion of fhe data base foe the prescnt sty
has obsoured our view of changing labor ferce mobelity
raes, this lows has been moee than offiet by a0 improved
penspecive on ncial 338 aducabond diffirentials. Data wen
have Joag pressed for mooe focmed tabled, and Be new
extimates thould mect some of fhelr more ngent soeds,

Lifl table medels dertve their extimates of lifetime be-
Ravior not from pamel Atadies but from a series of crom-

sectional serveys collected during 8 viegle year. Each age

T 2. Al Civiien Iabey A (e patcipation
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froup in e population bemg smalysed costribetes & single
your of 1ife to the synthenc whole. It s possidle to derive
proupapecific evimaies caly If the groep is chosed 1o eetry
and et If s mombors smain 10 classifed for lfe, the
experiences of clder persoes can be wied 10 derive # syn-
fhetic “‘fatue™ for the yosg.

[n the new whles, the population Is subdivided by sex,
race, aed educational attaiemest. Whalle subject 10 misclat-
wication, each of these trwts b sormally Axed during the
adubt years. Sex and pace are particelarty stable, sed beyoad
e mid 'y, oducation—erpecially 3 classified herois
wlio relavely fned. Ondy perseas who already have some
sdvarced traaing e likely 1o continos schocling, and ¥
Gmment levels, once achieved, cumnce be Jost, Bocsuse
Bese grovpiegs are clowed, they wnlfy e consralety of
the model. And because they relate closely 1o laboe force
behavice, they are substantively meaniegfl conteols,

The specific eaegories of tabulation have been dictaed
by sample w0 and population dismbesion. The two rcial
caepocies displayed are white (36 percent of the vaarple)
wd Blacks and ofhers (12 percest). A separase set of tables
detalls years of schonling completed, using the catepocies
of Jews than bigh whool (sbowt 20 percent of the sample),
high school pradunte %0 14 years (sboet 52 percent of e
sasmple), and 15 years of more (shost 24 pescent). At older
ages, e anplo of Nghly edwcated persoss s very tha,
particularly for wemen This hat made the soee coaven-
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Race, Bocawe the two components of workiide eitimates,
mortaity and labor foroe bebavior, are ksown 10 vary by
e, the estismates theaelves mont alio 8 40 if appeopri-
aely tabelated. The new tables based on 197940 duta now
Allow w0 guantify e lifetime relationship detwees race
and labor foce lnvolvement. As might be expected, the
Impact s sriking, pamcularty for men,

Comider first the probubilities of moving into and owt of
e lador force, Amoag all men ages 16 10 64 who e
cutiade the job market, whites we more bikely % enter than
are their muscrity counterparts. (Seo table § ) Among those
alseady in the labor force, blacks and otheny e the moee
Neely to withdraw. The pool of imactive munceiry memben
o thas daproportionately Mepe and coatnboles ¥ & high
incidence of labor force mobility ot all ages.

The reselt 1 that ouinority men ae estimated 10 average
4.3 labor force entries and 1.9 withdrawals per Mt
while white men average 3 9 entries and 1.6 withdrawals.
(See tble 4.) Bused o the chuervtion for the sefesence
period, the worklife expoctascy of blacky and othen wis
nearly 7 years shortor dhan that of whites (2.9 years vs.
398 years). Minoeity mes spest s average of jeat 50 per-
oot of fheir Kroes In labor fosce activity, compared with 56
percent foe whites. This differeace was ol the more wriking
becawie whites teaded 10 live Jonger, allowing ther greater
potential for botd & loeger worklife and post-retiemest Jei-
suse, Far mor blacks sod athers were likely 4o die before

tioeal cutof of a college dogroe impossble 10 imploment,  resiremont (31,7 percest as against 26,7 percent for whites)
Tibe 3 Chafges in e ané workibe espactancies by bex. sebecied yaare, wnd chumges from 1477 19 197900
N T l: ‘"l'; LT I LI M
- f 7
vy rety |
- olalw|n " Y ;|
- HEI I SR AR
; g !. " LA o L) v ] ]
R ler | e TET M ow | W
W
gt A I AR AR AR AR
Ower 1K1 WS vl 3| sl ; ) ' y 0
L
" o @ la ] ¢ ﬂ w oW
) )
8 EIEIEEIR AR AR AR AN
P low | m | T a
" pmasteedi TR BPTH BRI TR O T
A \
w "
ne AR AR A A
Owen 1570 10 s| 5| ul u " r | u " "
L)
RTE -




APPENDIX A: BUREAU OF LABOR STATISTICS WORKLIFE ESTIMATES, 1986
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Strod &iffercedy, AlBough minority men could expect 1o
spend fewer yoary in the laboe force, their addional proiads
of inactrvity were moee likely i occee dering prie working
e

The racial differentials In worklife expectancy were Jess
dstint for women. Al most ages, it was misority telber
than white women who were S more Jikely t caler the
Job macket, if inactive. (Sco tble 5.) However, tey were
also the mors likely 1o withdns from cosomic activily.

One apparent Afference by race inrvolved the chikdreanng
yeans. Nether black nor white women showed stroeg leo:
deacies 1 withdraw from the job markes ¥ have chvidren,
However, the dota polnted fowand & ““fertility roegh," al
though weak, ia the labce force mtachment of white women.
Contradicting (e patterns obscrvod ot cther apes, whike
women in teir X' thowed a stronger propemity 1o leave
the labor foror (haa did their misceity cosmierparts, and
those )5 10 44 showed & stronger teadescy 10 reenter. Al
Sough ¢ timing of madlife labor force witdeawal differed
by e, estimates of Iifetime eatrics and exs for the teo
grovps are varprisiagly similar, (See table 4.) On balance,
whiie women averaged 2.3 mcee yeuss of worklife (9.7
yeans w1, 2.4 yeans), don this s largely & refiecsion of theie

reater hongevity.

Edwcation.  The new bles reved) & clear and direct 2e-
lattmbip betwees yean of schodlieg and durwion of labor
foooe imvolvemest. As noted earer, the sian of the dier-
catlal 15 prodably wndentated. There has bece 10 amompt
) estimate the impact of edocation cn heakh and survival.

Tho meckanicn whereby edecaton afects workife de-
raton 1§ probably occwpaticnsl sckection. Although the lisk
betwoen wchooling and oocepation W imperfect, manry o
copations e choaed 1o perioss who have not met minaem
educational sequirements. Therefore, breakisg the populs:
thon ko theee edacational st effectvely breaks it a0
clusters of ocoupanions foe which ceran levels of nuaing
may be necessary.

The new tables reveal & decided employmen “payodl™
fioe time spent i school. Durig the prime workieg apes,
men with |5 o¢ mare years of schooling ae roughly half
o likely 10 leave the job market, if active, & we thone
without bigh school diplomas. (See table 4.) If ieactive,
thelr probabelity of kabce force entry is approtimaely fwice
Bat of he Jeast oducaied group Over 3 Metime, the tmowt
educated class of men averapes shightly more cnines ad
exits then & those without high school diplomas, but most
of this tumover ocours relatively carly, while mazy indi-
videals ae stlll in whool, After age 25, these men cin
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ticipace fewer transinoes in either disection evident i the separation rates in table 5.) Examples of this

Onver  lifetime, the sverape man with 15 yean of schook
Ing or morg can expost to work 6.5 years longer than his
Chessrmace who Jelt high shool before gradustion (401 v
M6), The same incroment o education will have twice
much impact 08 the worklife duntion of & womae, sidisg
= avenage of 12,6 yeans o ber economically active life
(M9 v 221 yans).

Table 6 nolutes the impact of education during tree
penods of the worklife cyche: he carly and middle phases
nd the presetirement years. It dupleys he umber of yeuss
the average penicn can be expected to work durieg eaxch
soch phase, by sex and years of schooking completed.

Al younger ages, education has 3 two-pronged effect on
men: While fallure 10 cam 2 hagh school Eploma conts the
individusl aboet 3 year 2ad 3 half of worklife between the
apes of 20 and 19, remalning in school alss (mposes & cont
in terens of Soegone eoployment opportenitics, However,
amcag the group ages ) o 59, e payolf from educaon
Is very evident. Those completiog 15 yeses of sehool o
more can cxpect 10 work | year losger than high school
praduates, and 3 yours boager San Bose who did not prad-
wie, Even though hagher education, with its prester com-
pensation setums, may case e fnancial s of setrement,
il seems 10 engender 3 senie of *caver commitment”' s
many men which holds them In the lador force. (This s

pheacencacn include sclf-cmployed camer profouionals wch
» womeys and physicians, who ae repuied 10 remain
active loag sfer mout wage 3ad salary werkens have setined.
An additioral effect of schoolag seoms 1o be that—-among
Those who have “'retived, " ot least in leress of theie principal
Job-the most educated aee the most |ikely 1o retwen 10 work
18 some capacity, as eeflected in accention ranes, Fisally, if
educational atmameal iv positively comelased with pood
headh and hoagevity, unireated health problesss may dis-
Courage oconomic activity amang the least educated, leant

Table §.  Workife cxpactancy of the population between
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it groups, furhes widesing the workhde pap mscciaed
with schooling, Then, i the fisal phase of the work cycle,
the most educased growp smain active | 6 yours longer thae
high school gradustes aed 1 yeses loager han those who
never finlshod high school.

The work pattems of women vary moce widely San those
of men. Comequently, edecation has a wronger poscatial
Impact on femade worklife dehavior thas on tat of malks.
The new tables show dis effect 1 be the preatest durieg
the prime working ages, Between the ages of 20 and 39,
women {ace fundamental wadeolls among schookag, oI
rewring, and essploymest. The oppostanty costs of child:
rearing incroae with job skills. During this phase of life,
the woman wih 15 years of schoolieg o mose i Nkely 1o
work nearly o year loager than the high school gradwate,
0d 4.3 yours boager (han her classmute who lelt high scheol
carly. The differential sernains, 0d in fact widess, Grough-
out midlife. Durag e next 20 years of ber Me cyce, the
highly edecated woman s likely 10 work 2.9 yews looger
thas the high scheol gradeste, asd 5.9 years longer Ban
the songraduate, The tables wpgest Sat the relationship
betwoen edacation and resrement pamten s kot for worren
(hae for men, As with men, e mout edecaied show (he
beast inclinathon 10 resme early. (See table §.) However, once
they bave done 0, these women e keu likely (haa men
with comparable traiming 10 revorse hewr decinlon. (As ev
Mdoace, compare accession rutes of the mowt educaied meq
and womes jn table §.)

Conclussons

This latest worklife study, bascd o o laeger sample of
Individuals than bad becs used previously, has enabled 1y
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10 examming two sew Smenions of workiie bebuvior, It has
abo provided mare complete measures of movemneet isto
and oul of the lador force thas were previously possible

Duting the period betwoon 1977 and 197930, B work-
lifo expectancy of aduk mes Mekd relatively vieady, whike
that of women coatioued 10 edge upwaed. For both sexes,
there wore indications that masy refiressent deciniony were
besng reversed. However, becauss the model does 00t mea-
wire houns of labor force (mvolvement, the workyesn re-
g 00 older peesons iy i fact be lows “'insense’* now
Tan they wese ot the bopmning of the decade.

Race seemn 10 bave mors beanng on the workiife patras
of men San of women. The ubles confirmed Bt minonty
men aew both more [ikely 10 leave the babor fore aad less
Nucly 1o rocoer dan we whites. The ncial differcntial for
women aliacts lissiag of movement oo Ban it does overal
volume,

The more important factor affecting worklife pemermn of
wonen W edwcationsl ssinment. Using e camgorios iy
played hese, we find Bat women appewr 1 1eap twice
ok “payoll™ from additional schooling o 80 men, Their
sdditional traisiag sppeant 1o drive up the opporteity costs
of ahemasive activities, envouniging honger asd more coo-
Sovous carcers foe those who bave pervend higher aducation.

Opportunity couts also appear % play a0 important role
0 the retirement process. Foe ot sexer, hgher oducation
1 aasociated with later setirement. Among the mes who &
retire, the mont educated are most peone 10 reester the work
fooce, The swifier, mcee permancet resirerment putters of
persoas without high wchool diplomas may be due, o pant,
0 health &ffereetials by educational smviemeet, mestiosed
bet nor fully contrelled fof i this study, 0
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E. Why use the Markov assumption?

One uses the Markov assumption because the individual is judged to be
reasonably representative of the class, or for lack of anything better. To be
applied to real life, o model is constrained to use only the information that is
available.

In practice, even if you know a lot more about the people in the sample
than is used in WLE tables, there won't be enough of them to be able to divide
them into groups by detailed combinations of race, level of education, occupa:
tion, health habits, etc., to get relinble estimates of transition probabilities for
these fine groupings.' Alternatives to the Markov model are discussed in Part
V, below.

IL The Elementary Mathematics of Worklife Expectancy Tables
A. Definition of life expectancy

Standard actuarial calculations are performed for a stationary population:
a mental construct based on the assumptions, first that the number of births
is constant from year to year and second, for each age the probability of death
is constant over time, so that the age distribution of the population is con-
stant over time. A standard simplifying assumption is that on the average
those who die between integer age x and x + 1 will die at age x + 0.5. Where
{, represents the number in a stationary population living at exact age x, the
average number of people alive over the 12 months after the xth birthday is
{,+¢,,)/2. This is also the total number of years lived during that year by
{, people alive at the beginning of the year, which we record ax *

(1) L o=(t,+1,.)2

Add the total number of years to be lived over all future ages by those
aged x today, divide by the number in the cohort at age x, and the result is the
life expectancy: the average number of years yet to be lived by & person who is
exactly x years old today, In symbols,

w C.'ZL,/‘.'T./’.
Here u (omegn) represents the oldest age to which anyone lives, and T,

represents the sum of L, for ¢ = x to w. The equal sign with three bars, or
identity symbol, may be read “is identically equal to," or “equals by defini-

(Rachards and Abele (1999) have prosented & WLE table based oo the Maskov model that combines
roce, Hispanic ongin, and education; see their Table 4. They also present WLE tables using the
method used by BLS peior 1o 1982 that give moch flser detall including smoking status and ooeu:
pation. A discusabon of the relative advantages of the alder methodology and the Markev model is
beyond the scope of this paper; see Smith (19822), Richards (2000), and Skoog and Ciecka (2004),
i, live through the year, and/, -1, die during the year, bving for 12 year on average.
Sol, wi  +(t <1, )2, which can be ro-arranged 10 give equation (1) in the text
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tion." The life expectancy tables for the U.S, population, published annually
by the National Center for Health Statistics, provide columns for (among oth-
ers) {,, L, and T, in addition to the resulting life expectancy, ¢, (see Arias,
2004, Table 1), The cohort under consideration could be all people of age x, all
males, all females, or subgroups classified by race, education, or any other
characteristic(s) considered relevant provided they may reasonably be as
sumed to remain the same as the individual ages.

The link between numbers living at the beginning and end of the year de-
pends on the probability of death during the year after attaining age 2.,
The link is given by:

(3) l._,-l,-(l-q,).
B. Definition of worklife expectancy

Actuaries embroider symbols with subscripts and superscripts, before and
after the primary symbols. The people living at exact age x may be classified
into those who are active, *{_, and those who are inactive, '/, . In the worklife
table context it is customary to write ‘(.tonwmwbuisdcoud in the
life table context by ¢ :

(4) (="t ="l +'L.

The presuperscript dot signals that all states for living members of the sys-
tem, active and inactive, are included. In the BLS tables, “active” means “in
the (civilian) labor force,” whether employed or unemployed. “Inactive” means
“not in the labor force,” that is to say neither working nor sctively looking for
work.

Worklife expectancy at age x is then defined as the average number of
years that a cobort of age x will be in the labor force, before they either retire
permanently or die. Thus & first point to notice is that worklife expectancy
does not tell us how many years a person can be expected to work in the fu-
ture, but rather how many years he or she can be expected to either work or
look for work.? A second point is that no distinction is made between full-time
and part-time work. A person who was “economically active” ~that is working
or looking for work, full- or part-time-at some time during the week befare
the interview (the reference week) is classified as in the labor force.t

Those in the labor force are on the average healthier than the rest of the
population, so rates of mortality undoubtedly differ between the two groups.
However no mortality table records these differences, so the worklife expec-

‘It would be feasshle %0 measure employed v. unemployed or inactive rather than active v, inactive,
and below we refir 10 studies that do s (see Flian and Heckmas, 185] and Millimet, of al, 2002).
The BLS made a judgment that these who are unemployed bet actively Jooking for work weuld
bedave mare like Lhe emploved than Eke thos who are not in the labor force,

To be classified as unemployed, ane must Bave had no exployment in the reference week but been
available for work, except for temporary illness, and searched for work sometime during the four
peevicus woeks. Persons walting to be recalled from layolf need not have been searching
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tancy tables assume that the active and inactive populations face the same
probability of dying.

Those who are active at both the beginning and end of the year, called ac-
tives, are assumed to be active all year. Those who are active at the beginning
and inactive at the end of the year, called exits or separations, are assumed
(on the average) to be active for half a year; the same assumption is made for
those who are inactive at the beginning but active at the end, called entrants
or accessions, Those who are inactive at both the beginning and the end of the
year, called inactives, are assumed to be inactive all year,

We assume that entrants and exits change their status, on the average, in
the middle of the year, so just as in equation (1), the total number of active
years lived during the year by the */_ individuals alive at the beginning of
the year is given by:

(5) L= (", 4%, )2.

Add the total number of active years to be lived over all future ages by those
aged x today, divide by the number in the pool at age x, and the result is the
worklife expectancy. In symbols,

®) (A 2"'1.. /'/" .

The dots in the pre-superscripts remind us that the definition is for the
average worklife expectancy of an individual at age x without regard to cur
rent labor-force status. After the development through (12) below, this may be
shown to be a weighted average of the worklife expectancies for those who
start as active at age x, and those who start as inactive,

If & forensic economist is applying worklife expectancy to an individual,
(6) is the appropriate concept to use for a child not yet old enough to be in the
labor force, or for an adult whose labor-force status is unknown. But it is not
appropriate to apply ¢/ to an individual whose labor-force status is known.

The appropriate worklife expectancy concept when labor-force status at
age x is known is e}, if active, or'e] , if inactive-the symbols are defined at (9)
and (12). Worklife expectancy for those in the labor force will be higher than
for those who are not. Calculations appear complex, because so many possible
transitions must be accounted for, and their probabilities assessed.

Six year-to-year transition probabilities are needed. Two give the prob-
ability of dying while active and inactive; these are assumed to be equal togq, ,
the probability that an active or inactive individual will die during the year.
The other four transition probabilities, for those who remain alive, are:

M o

the probability that an individual in state 1 at age x will survive and be in
state 2 at age x+1, where states 1 and 2 can each stand for g, active, or i, inac-
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tive, These are related to the transition probabilities conditional upon sur-
vival, 'z’ by:
'pi=(1-q,) '],
Transition probabilities are estimated from the linked Current Population
Survey data of years ¢ and 41 as follows (the “hat” in # indicates that it is a

statistical estimate of x );
inactives L5s entrants
&(a) X, - bWy O p— ;
inactives+entrants inactives+entrants
&) A= ——4“—194— ‘4. —.
actives+exits actives+exits

The denominators of (8a) represent all of the inactives at age x who were
sampled and matched in the following year, while the denominators of (8b)
represent all of the actives at age x who were sampled and matched in the fol-
lowing year. These estimated probabilities, conditional on the initial state,
obviously sum to 1 for each row, and mimic the population counterparts they
seck to estimate. The matching process in the CPS sample requires that each
subject remain in the sample, not dying and not moving from his initial resi-
dence, In the next (un-numbered) equation, the four groups (inactives, en-
trants, exits, and actives) refer to the cohort who had attained age x in the
first year of the linked observations and remained in the sample and was
matched at age x + 1.

Using the relation specified in (7) between ‘p] and'x], the estimated
transition probabilities incorporating mortality are:

P (=-g )R P = (=g ) A

Bom (=g, )R P = (1-q,) E.
Corresponding to the four transition probabilities there are four expectations,
(9) e
the expected number of years that an individual in state 1 at age x will spend
in state 2 over the remainder of life, where states 1 and 2 can each stand for
a, active, or i, inactive,

The relation between these expectations and the expectation of life at age

x is given by

(10) e =,

where 1 can stand for a or i: All of the remaining life expectancy will be spent
in either the active or the inactive state.
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Starting at age x we may let the radix“/ be arbitrarily assigned (say,
100,000), while ‘¢ is set to 0. Then the following (matrix) equation will
generate the number of actives and inactives at the next age.

Ol' ‘P‘ lp‘ .l
a Lo k)

ll-l pl pl ll
Repeating this equation with x+1 substituted for x will generate the actives
and inactives at age x+2, etc, Applying (5) and () with this initial condition,
but with the “dots” on the upper left superscripts replaced by a for active, will

give the first column in the expectancy matrix below. Repeating this proce-
dure with '/, as n nonzero radix and *¢, = 0 will give the second column of

the following expectancy matrix E, :

L™ L™ lr,.’ ".Il‘
l E s ‘l ‘l s ] ] r ] a
(2) L] {.': ‘d,) [l,;/'l. Y:I.l.)

The 't} notation in (12) refers to the sum of the 'L to the terminal age of
the life table, shown in (2) 887, ; the superscripts 1 and 2 denote the initial
state and state being measured, respectively,

Equations (11) give the typical exposition, showing how the process
evolves in the “forward” direction. However, by starting at the final age and
proceeding “backwards” to earlier ages, Skoog (2002) has shown that the fol-
lowing recursion holds, where P, is the matrix of transition probabilities
shown in (11);

1,1
(139) E --2-105}’, +E P.

This may be viewed as a computing algorithm that can be used to caleu-
late the expectations given in (10), tracing through all of the alternative pos-
sible transitions.® Having obtained E,  , use equation (13) to obtain E, . (14a)
and (14b) give two of the four equations in (13), which together allow caleula-
tion of worklife expectancy for active and inactive persons at any age.

14(s) e = 05+0.5%0 + pie, +pl'e,

Fore ro | st am vt L I S e e S

14(b) ‘€= 00+05p +'pi'e +'p '€,

Fan poars wm s hone b o Voo e el Bt b

The first term in (14a) shows that everyone who starts the year &s active
generates at least 0.6 years of activity (worklife expectancy), because those

"For the oldest age, call it e, E_« 0, which allows the caleulation of E_ s (13) 10 start the recur.
won,
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Abstract

Oeyoctives-This seport presers Divicd e Ubies By age, e,
0 seu Yy e Unted Staes based 00 age4pecic deat mis n
005 The tales et &w bited 0n 8 Sbwly rvised method-
ology. Fer companiilly, f e dies bore e year 2000 formad
have been roestmated Lsig e revsed mefodoogy and ae
proseried in e “Tchicl Notes™ section.

Athocy—Outa satd 1 pragas e 2005 Mo e 4% 2008 frwl
mortally statisticn, Juy 1, 2005 papuion estrmanes dased on 1he 2000
docesal conges, and 2006 Medicaw data Yor ages 66-100. The
metods Used % ostmate motaily br ages 0-00 were e same 28
PO und In anal My bied dom 1087 Beaugh 2004 (1) T
medodoigy 10 euieate motalty kor the populaton aged 66 and ow
was Ve 1 oo ways Modcan Gata we'o used 10 supplement vl
Satics and coneus data sang af ag0 06 e B B, 4w
dore fom TRET vough 2004 produbiiies of et bised on et
Medcire dita ity P s of change of prodabiliies of deeh
based on ronouTert Medcane daa wens wsed and e sTooming and
odrapolaion of P probabies of Sesh b agee 08 00d over wee
pirkrmid Laing & Aoninglr st Sgures Mot et e 4 ey
mody of e rate of change of e peodebiites of doat Yy ages 85
nd ovr (1-3)

sy 2005, e overnl expactation of Mo ot bih was 174
youss, representng a decine of 0.1 yeass dom Mo expectancy in 2004,
From 2004 1o 2005, We expectancy & birh semained b same b
e (145, fomales (755, Mo whin popleton (77 50, whin males
(75.4), whide femaind $30.4), the Diack popuieion (T28], and bk
maies 50.3) Lie expoctancy 21 Dem nowasod iy Dack lemaies [Yom
60 % 76.1) Ute espectancy estmates based on the svised mef
odology 8% sightly lower $un ose Saped o0 e previos medod-
dlogy For 205, We epectarcy ¥ Beh Daked 01 B ied
matoooigy was lower By 0.4 years b e ol popuation

Keywords: Mo oupactascy « snival « oah mies « e

Introduction

There &% w0 types of Mo Mblea—Bw (oot fir genersien)
00 e pedod (o cumend). The oohont e table presents e monaity
mperience of 3 patiody b cohont, o penons bom n e yeur
1900, for eimple, bom P moment of B Prtugh Corsetutve
200 1 soocashve calendy yeau. Sused o0 ageapecic deah
rades choorved PYOugh consecutve calenclr yeas, e cohot e
fable refects e modaity experiece of 40 achal cotort Bom birh
Wl 10 Ives rman I e goup TO pripase Lot B Segle compiel
conon Me tble requies data ower maty years | s usaly nol
foashie © corstct cohorl e Sabies entewly on e bass of
obmerved e Ko el cobor Aot % G vty o moons-
plettes (€] For cxanple, & e lable Spressaion of e monally
aperence of & cohon of persons 2om in 1570 would segure e 150
of S promction CGUes 10 estmale doats Inio e At (5.6)

Uniba 1 cohort e table, P9 period e table o0t ot regrsient
the oty eperierce of i bl Do cohont. R, the pedod
o table presents what would happen 0 2 ypoheticll (o synihetic)
cohort £ xperenced Troughout s entre We o mosalty condtons
of i paricutar e pedod Thea, for i, & paricd e table for 2008
Sisomes & hypemeticnl cohon iubjedt Procghout B Metime 1o e
AQopeciic dea s pravaling dor he aokl population in 2008,
The piriod o tible raiy T Do Sacirond o9 niedieng & ‘1
sl of cument momally expoience, and shows T egange gl
Cadons of @ set of ago-apeciic ceath rates 1t prevaied 1 3 Pvn
your b= s report e dam Ve ety rwees oy % e period e able
N 1 e oot B e

Data and Methods

The cate w4ed 1 Sopire 1o LS Be bl Lr 2008 v el
nuoes of doaths by e yeur 2005 postoensal population esd
mads Yr e your 2006; and, age-spechic desth and popuiaion
courts K Mecicasy Derwiciases aged 85-100 b e year 2008
B 1 Cantes oy Medicre & Mockeid Sevices (CMS),

The populations Lsed 10 estmate e e tadies $hown 0 s
nepont were produced wnder 3 colsborrive agreement wih T US.

US, DEPARTMENT OF HEALTH AND HUMAN SERVCES
Corton Ky Dancap Condol ond Povenion
Natona! Cindie Kor Heamh Sotics
Naronal Vit Somscs Sy

CDC



1 Notorel Vi Sanetcs Repors, Vol B Ao %) Masr ) X%

Consus Baroay 070 re consstet wi 1o posicarsal es3manes of e
2000 corves. Mocting e tew guidiioes istuod i 1667 by e Ofice
o Marupiert ) Budget JOVE), B 2000 conius incuded e
opton K Indviduals 10 Mot Mom e 08 M0e a5 appmpriate Y
Prrinives 45 housetold menten (T}, The 1007 OB guideinm
2190 provided o N eporing of AS@n pendns sepaately bom Natve
Hawalan o o Paclic isander persons. Under e price OVB
sandads Jssced in 1977), data bor Astn o Paciic e persors
wote collecd o8 & ngle (oo (). Bagnang with dauty ccoureg
B 2000 some sltes implemented muUlple-0e Caegodes o8 e
deah cotficale. Acprowmalely onehat of he staes condowe B
colect oy one Tce %r o decedent 1 e s catigores
soocied in e 1577 OMS guidelnes (doath carificess G &) nt
OO ASen Derons sepatuely borm Natve Hawaias or ofher Paciic
Ishander persons). Death cenicate data By race Y hose staks (e
sumenaion & deah ates) o Bus ety Roompaibls wih e
Popuieion du colectd 1 e 2000 Sl (1o derormeatin x e
wed) T poduce ceah rades for o years 20002005 & was neo>
sy o “broge” e rporied popuktion Sl K muliple-race per
wons back % sngieace categoies. I addtion, e 2000 o
Sourty ware modfed 10 be cordieed wih I 1977 ONB e o
ootes, Ml 5 0 fepos M dum b Asln persons aed Natve
Hawalian o ofher Paoic islander persons a8 a combined casegory,
Adien o Paclic llandie, a0 10 refiect age 8 Of the Ceniud rolaverce
e (9. The procedures eed 1 oduce e bridged populations e
descrbed In 2 separaie publcation (%) 1 s ardcipated Tat brisped
pepviion dats wil Se wend over B feet lew ey K computng
POpion st il VAMple-uce S b Poss sites Tt inple-
moried e 1067 OMS quideines e Dridged 2ack 1 shglevace
categores. Orce a sties e collecing data on race accondng % e
1957 O guedoin, # is expectnd e uag of the bridged popdetons
il o dacorirued,

Foaders should Jep In ming that e population Gia used B
comple death rates Dy oo a0 based on Epecl estmation prce
Sown. Thay o0 ot e courts This i B Case oven br e 2000
popiaions el e bided 28 e 2000 toiud. The estmason pro
0odures Lsed 10 Oevelap ase populions contan some onns (M)
Over e nood sovec yoars, adcional information wil be ncomoaied
1 1 patenion pracdems, oty siing be Arther seviscrs of
e populton eutieies (o0 “Technical hoted").

Dt fom e Modcaw progam ae wed 1 suppiement viy
watetics and corsus data K 008 66 years and over, Doath s
Dased o Mocican Gata Aor 1N 0KSeRt i i Coriomed 10 be more
ac0ue Tan dealh rades based solely on vial and conses data
Decause boreiciaden Tus! srove v dute of Beth 1 order 1o Qually
x Darelity whi S & 20 soch ANt 0 Y ois ome
Quastion a0 & respondents aQn. The previlence of e mistepieg
o e oldost 2008 1 0onsLs Cala %as Deen Yund 1 be sgndicant
00U 1 head 10 rdensimated Gesth tris o e oldest 08 (vee
o “Technicyl Noter” aaction).

Lite bles can be classfied 11 hwo witys accondeg 1) e lengs
of e 200 Imeval In which 3 e prosenied. A complete M table
cortars Su% %o oeery your of 20 Ar abeidged e tible hypicaly
contamg data By & o 1090 age mienais. A complens e wbe, of
course, o bo ekl apoguind i 5 or 040 40 ULS (see
“Technical Notes” section Kk insrctions on how % do this). O Pan
e decermial Mo tabies, U S We tablos Sased on dat prior % 1567
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29 30dped e tables corstrucied by relererce ' 0 sandatd table
(V1) The 2008 U5 e tabes a0 cormplarts M Sables calouieted Laig
1 Pwly revised metod il 1) Tt Led 10 esdimate e 19902001
US. Deconniaf Life Tables [ See 1 “Tooncal Notes™ section
2000 oEnaton oa e o Laed 1) ot e e bies s

Expoctaton of My~ The most boquenty wsed e table susstc &
P mpectarcy (o). which s P avenage e of yeurs of e
TG Kx Do who Nave SN & Gven e (). U expect-
ey a0 Oy e Ll viutd K 0ach a0 i 2005 a shows K
e 1kl popuation and By mace and sex 1 Tabies 1+4. Lie pectancy
& wmmarond By 200, 1ce, a0 sox i Tadle A

L0 expictirdy o Dy (o) for 2005 kor e ol population wat
TT4 yours. This sepreaants e bve)e fumber of yoars Nt Te
morbens of e Aypothetical e table cohot may mpect 1 Ive ot e
o of e (Table A)

Sunhon 10 ecied iAo’ wiy of iateiang T o
vy of e synthetic Mo table coNON 1 Dy deleminng e prepomon
WO Surive 10 speclied agos. The |, column of the Mo tabl provides
o ot for comping e proportion. Table B sumares the rember
of mavihon By age, e, i ata. T Hustale, 53338 persord ot of
1 04l 2008 syrtetc e tadie onort of 330,000 ov 53.3 peven
worm abve af exact 300 B0 In ooy words, e prodabity Tt 2 penon
il survive bom Dt 1 age 80, phe 2005 ageapioic motalty, &
53 poroent. Probabiites of suvief can ba calouated of any age by
wmply dvidng e rember of sevivors af e Somingd age by e
fumbar o the beginning age. For axvple, % caicuitte P probabilly
of survving Bom agn 20 1 ige 65, oo wonkd divide e Auer of
SV i age 85 (35753 ty e number of surivors at age 20
BTN, which mels n 2 37.2 pocet probabilly of suvial

Explanation of the columas of the life table

Colurnr 1-Age (115 x4 1|—5n0ws B ige Pteral between
0 W0 ot agne dcaed For insane, 201" meaw Te
19y00r interval betwoon ihe 20th ang 215t bvhdays

Colorn 2-Probeblly of dyrg (a)—5hows e pobablly of
g betwnen aom x ® x o 1, For quieple, & miled 1 B a0
intorvil 20-21 yoars, e probudiity of dying 4 0004308 (Tadie 2). The
“prodabiity of dying” cobmn foms e bass of he Me table ol
wbuaguent colens e deved Pom £

Coham - Nurmber surving (1—ows e sumber of paesory
om e orginal synthedc cohort of 100,000 e births, who servive
P bagraing of aach age vt The /, vk a9 computed fom
0§, With, which A% scctestively spled 1 T srnande: of e
orgnal 100,000 porsons sl alve af e begining of sach age el
Thus, out of 100,000 female babies bom aive. 55,354 wil complene
0 It o of My 0 e B secondt T5.210 W reach a0 2
S6.062 wil saach g 20; it £0.540 Wil Ive 1o e 5 (Taie 3.

Colmn &--Mumber dying 1)~ Srows e number 8] in each
BCOOSEVE 200 nlenvil ot of o oogral 100,000 e bitw For
sxample, out of 100,000 musied bom i, 757 wil o 1 e At powr
of M 129 wil S betwon e 20 #% 21, M0 T25 wll G M
reaching age 00 (Tabie 2). Each figue In column & & e dfevernce
betwoen heo succossve fgues It cokem 3

Colvmn $-Meanyeay It £0-Sows the mumbe of
peescnyaey Bead by P gyeete e Bble cofont withe Y i



Pdovil 1% 24 1, Each Sgum i colenn § repeesents e Sty fme
[ yours) ved Detweent ws indicated birtdays by o fiose macheg
10 alrbilr Dty Thus, e figse 56,411 by maries 1 1 age mierel
2021 & e\l number of yoars Ived betwoen o 200 and 2
Doy by B GRAN fookems 3 mulen who tached ter X0
Dty ot of 900,000 maied born ive (Tadle 2)

Colmn 6~ Tola! number of pavson-years Ived (7)~5hows e
kel rember of parson-years Bt woukd be g st e begrring
o T a0 mhrwl 110 x4 1 by B i o bl cotet Fer

Taie A, Expacttion of e, by age, race, 00 s Urited States, 2005
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Notore Vil Saatetion Pegors, Yol 8. % 10 Ven . 20 )

aTple, B fgure 5506726 & e ot auTber of yoars hvad afer
$aning 090 20 by e GHLATS males snaching Pt age (Table 2)

Colurn -Expactaton of e o )-Shows, B iy St 18, T
v number of years remaining 12 e fved by Pose suvwing
N2 00 &0 0 St of 5 et e of Age-peciic ey of Sy
15 OariveZ by dividing e 10 Deronyeass et would ¢ Ived above
g0 by o number of persons wha Survived 10 hat age nterval T, (.
Thes, Ba average semaining Metime dor males who rach age 20 &
S50 yourn (5,504 720 Shided by D4 (Tate 2
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Table B. Number of survivors by age, out of 100,000 bom afve, by race and sex: United States, 2005
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Results

Life expectancy In the United States

Tables 16 show corpiens e Wbles by racn jwhile 4 black)
000 sen o 2005 Tutdes A ad B wewrante e egeciiney and
VW By age, race, ¢ sex Life expectancy of D by 2005
nprosets e average rumber of yeans that 2 roup of knts woulkd
v £ 00 ety e 1 epaence Proughout e B aprepecic
Soath e prevadeg i 2005 In 2005, Mo expectarey o i wis
774 yoars, decsasing by 0.1 yoars Som 775 yeans i 2004 Ths
doceane 8 ot docy of e pevage Al changes el have
cocurnd dug o et 30 yearn, S5t £ i ot pacommen ether and
§ manly A 0 madom wrion hom o yel k0 B net
Theougnout e past cendury. the bend in US. Me epecancy was
o0 of gradesl mproverment a%d Vs Yend has contineed It e
o ok (1)

Chirges in morialty levels by g0 g Ste of deal have 8
mportint ofiect 0 CNges 0 e expectancy. Lile epeciancy ot veh
Yo rales and Yomalies O et change fom 2004 o 2006, semaneg
749 ot (s 3 109 yours flomsied), Detgite mdciond =
et aetse, carow, Ioes, nd HIV deoise, I expeciiney 8¢ it
e S males and Semaes Decause of ofwting nowaes
SOrialy Mo UAnSirionl P, ChING lower reapnaitry caskaed,
Azheimery dsonse, homicids, and influeraa axd preumond (1)
Tochncaly Me epectancy dd decing kr males and femakes hom
2004 1o 2005 a8 & 2 for e ot populaion, bt nt enough 1) afect
1 e 1 crednlh of O phi 18 I B case of e Change
cheerved for I ot populasen

Tha eronce n Mo epectancy betwoen iha Staes was 5.0 ooy
i 2006, which & Pe same a8 Pt n 2004 From 100 % 1679, e
Sprce i e ey betwien B peotd rebied Bom 20
Fours 10 T4 yoas. The incveasng Dap duing ese yoas s maidued
10 rcmases n male motalty due 10 schemic heat disease and kg
cancar, bo of which Incrassed bty a8 e st of mens arly and
Weigread adipion of ogaee wroking (1415), Snce 1N, B
Sference 1 e eoctancy betwoon 1N st has nanowed bom 74
pours 10 5.0 yoars, eflecting proporionately greater noreases n g
s mortally S wamee B Kr e and preportonately gl
Socrminnd 1t hair! dstiie Moy aming men (1415)

Faom 2004 1 2005, Mo epectrdy fr e black populaion
tomared o 720 peiry. Sy, e e whle populion iy qrpect
0y S ot Chngn o 2004 1 2005, emaining ot 7.0 yean s
0 e case of M wpectancy by sex, heowicaly, e ewpectany 8¢
change or bof he whia and black popukions Som 2004 o 2006,
Bt 1ot encegh 1 afiect o gy 10 e of 0 peir 48 11 B
it of e chRY chianed R e 1al pepulston.

The ofeence in e apectancy botwoon e whie and black
popuaions was 5.1 yeas n 006, # hetorcl o The whie-black
Sewrce B ety sevowed bom MB e p 1900 K 47
poirs i 1062, bt increased 1 1.1 yeas i ) bekre Degrning 18
decing again In 1954 (7.0 yean) Tha ncisase in he pap fom 1563
1 1930 was lorpoly e et of nceases i morally among e black
ol popviston 4 B HIV infection and hemicde (14,165,

Anorg e our oot o [Fige 1), whila females con
ruod 1o hawe o hghest e expeciancy o bt 1304 years), Solowed
by Sck females (75! yoarsl whie males (754 poaryl. and black
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Figure 1. Uit expectancy at Birth, by race and sex:
Unnited Saates, 1070-2005

s 09,3 yours). From 2004 ' 2006, Mo apactancy nowsed 31
it K Sack ool (o TEO I 004 % M1 2004) Uy
0oty emaned @ 663 yoaus b Dlack makes Black males
peenced 0 uprecedentied decine I e Bpociany vy pou
S ™ perod TRM-1G08 (V) B atncll ncreases 1 P Yy
19009902 and 1984-2004. L eapectancy in 2005 for white males
(75,4 yours) and whie fomalos (50,4 yoary) 8¢ ot change om 2004
Oveesl o in e mxpactncy Setwnen 500 i 2008 ween 4.5 yeey
or sk s, 4.7 yoat for wle s, 3.6 yeney v black levaied,
00 2.3 yours for whie femaes (Tabie 42)

The 2005 Ms Sable mary be used % compare e Epectancy &
¥y 230 bom birh orward. On e bass of mortally esperienced
005, 8 perec iged 85 could xpect 1 e i bvige o 162 s
yours o @ tom of 832 years, and & person aged 100 could epet
10 o an acddtonal 22 yours on sveage (Table AL L espectancy
800 100 pavioulary for the Black population, o be riepaied
W Caton i e fgues sy be afecded somewhal By ige
miwRponng (1,17,%9)

Survivorship in the United States

Toble B summarizes e rumber of Surveors out of 490,000
persons bom aive (1) By age, race, and sex. Tablo ' shows bends
n senvivorship fom 1600 Srough 2008, I 2008, 953 pecent of o
Irtats bom i e Unied Staes survved 1 st yowr of e 0
conast, oty 576 pavoent of infands Som 1 1500 suvieed e St
. Fitptvee peteet of Be 2005 syriwic B Wdle cotod
v 18 a0 40 and abeut 15 peeent suvied 10 ige 900 I
1500, he modan age o doah was 58 and only 003 percent
wvved % age 100,




Among e four oe-sex roups (Figure 2. Table B whie femaies
S the highest medie 800 o Coul with sbout 84 1 peroat svivieg
1 a0 B4, OF 1o orignal ypotetel coben of 100,00 et white
fornaies, 55.1 poroent sunvive 10 age 20, 57.5 peromnt suvive 1 age
85, 0% 404 piront snvive 1 0G0 B For while sl and black
fornies, o pamer of suvil By age & s Whie males have
shghdy higher survwal ales Than dack lemales at e yourger ages
W 306 paroant senviving 19 age 20 90 50 3 pevoent sunviving 5 e
4, compaond with G52 piroart 4 THA peaed, seipechvely Kr
Dlack fomalen Al the O ages, 1 comma, Dok emaie v
sUpasses whie male suvwal A age 85, whie male sl B
201 pavoet compared wih M4 7 pavoant o+ black lemales. This croms-
v, WhiEh oo B I0OU g0 T, | cheaty shown 1 Figae 2 The
MOk 200 ¥ douth v black males 16 73 yoary, which s 11 yoass less
a0 Dt of whiie fomales. For Dlack mates, 574 parcent sunive 1o age
20, 067 peant ' a0 05, and 190 peatet 10 age 85 By age 100,
et & very 2% Serencn betwsen 1 whits 4 Back popuions
1 0ems of sorvival Leas an 1 poroent of white a0 Dinck mies and
Wity over 2 percent of whila and black females, suvies 1 age 100

Poting e pemertage swing by age 1 Mo pariods
THOC- 1902, 1940-1051, #2008 shows 40 POmiangly rectngullr
Sl oove (Fgum B That & e sundvil cunve s Decome
romasngly a8 1 responee 10 progressively lower mortaily, parioulary
1% yourger ok, 0 ncsssingly vt it e older age. The
S e R e parod 15001902 shows & pd dediee
sVl In o Bt few yaas of e and 3 iaively soady decine
Tareater 1 cordust P st Guvg Sr 2008 1 reary Mt ool
202590 50 aher which B decinn In Sovivil Dpcomed mom 4d
mpovements I srval Dotwesn e perods 9001802 and
1943-1951 ocowmed af o ages, aRhough 10 gest mprovements
W among B yourger populition, Betweet 1943-1051 and 2008,
Proviments (cturmd Samady kr T okde populisen
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Effects of revision of life table methodology on
Iife expectancy

The fevised methodoiogy employed 10 estmale P 2005 Me
bl presirind s 00T resed I ower estiunn of I
SOy o S0 a0 A ol At Yor A QULPS I CompRieen B
Fe opoctancy estmans based o0 e provious mefodoiogy used
by e Corters %or Daane Cortal and Prevantion’s (K0C) Natiorgs
Coter % Hoath Sudaties (NCH3) (1) TidloC prosarts & com
passon of We expectancy Based on Dot e previous and newly
nevised mehodology ot selecied ages. U epectarcy @t beh
based on e revsed melodiogy was lower by G4 yean kr e
K popudaion, 03 yeaes bor raed, 0.5 yodes bor Somaien, 0.4 poay
Yo e whio sepudarion, 0.3 yass for whia masies, 0.4 yeass b white
femaies, 0.4 yoars bor e Dlack popubasion, 0.2 years for biack maes.
276 0.4 yours for black females. Simiady, Me expeciancy bined on
9 fovised methodology wis wer & abackas Srves i by sl
mayiudes o ges 65, 85, and 100 a0 aver. In selaive tarms, the
perentage charge I e epeciancy Detween e pravios and
vised metody was grestest K e ot a0 e, especaly
050 100 00d over For enigle, B e B populeson e
peventags chasge in Mo mpecancy i e 100 and v was
15 peroont In compaison 1 0.5 perent at bith. Smilyr dfernces
Wy boe kx o other goepe (Tadlo C) The same paters wery
oootrved & ol yeas By which 1o e tables wem evised jsee
Apporda)

CLI B
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Figure 2. Parcantage surviving, by age, race, and sax: United States, 2005
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Table 3. Time spent in primary activities for the civilian population by age, sex, race, Hispanic or
Latino ethnicity, marital status, and educational attainment, 2014 annual averages

Table 3. Time spent in primary activities for the civilian population by age, sex, race, Hispanic or Latino ethnicity, marital status, and
educational attainment, 2014 annual averages
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APPENDIX E: INTERIM RULE FOR SEPTEMBER 11TH VICTIM COMPENSATION FUND
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DEPANTMENT OF JUSTICE e public records. The name and whom? Weuld sulficient funds be
addrom of the commanter sbould be avadlable 1o pay in full any ressltsng lont
Office of the Ancenay Goneral sachaded with all subsissicas. The swaed? the verdict, wven If
comments will bo made svailable on the  favorshle, witheland sppellete
0 CFR Part 104 Victim Compusnation Fund Webishie,  challenge?
www sadey gov/victincompenseion. Trade-ély are requioed @ devedopl
OV IPAD O Bo. M-S0 Comments will ssobo ovalablefor  Fuod S e & re
RN 1105-AATY W‘.mmu these In the meee convestional lewyelt
wovish Rh to develop en alteenative
m._w the mu:ndlh d-::.;;n-h-mm
wdvance by calling 868-714-3383 spoedy and efcien! compenastion.
...uozuL“ - which will help s closure o
ACTION: Iitetia final rule with sequest et g
foe comments. FOR PURTHER INFORMATION CONTACT!
Keauneth L Zwick, Dirvctor, Office of 1o roqulre 2 vickima bo reviait the
SUMMARY: Shortly sler the mmavﬂmm wvwats of Septeczber 11 over and
11, 2001 ferrorist attacks, the U.S, Department of Justice, Main mephyd.
tgped the 11 Victim Busbding. Room 3140, 950 Pennsybvania Wt 11 U1 courts 4
tm wad of 2001 (the Avenoe NW, Washingion, DC 20839, 5 PR o the
“Fund") oo law ea Title IV of Pubilic  solanbhone 488-714-3)85 (TDD 486~ o el o
Ceseral 10 help the sediet of victim
Law 10742 [“Alr Trasaportation Safety  560-0844) = o -
t6d Syveen Sutihnaion AIUBE gummwomenTaRY wrORATON: ok ot
compensaticn 1o any [ndividual [ce the  Statement by the Special Master m““‘:- e
mﬂ)m“"d. M-hnd c,.m,u"h"h'"':,w' w\qmumum
o hilled as o rowcht mh" mm?wm
mmm«.maym o= the purt o the Amcan """"u
Act poovides that the Fuad will be mhmum-aumu ,.,,"",,,"‘“‘,m._m"",h“'""‘",..‘
admiaisteced by a Special Master devastated by the horror and tragedy o g were of »
wdwh"mw“ September 11, The Act taelf adbere 1o the which Congrems
Novercber 29, 2001, the Attarney Titde fV—\'ctim oot out i the statote, § jou the
Geaenl 4 Kenneth R, Feinbeg  (oeny  sad the sttached provisioss requiring that be
" N ol f8 drefed snd oftee by all collaceral sosrce
hatloe with the - 10 the Act, ere desigend 10 compensation sch as benefts from life
covtain peocedural rides 00 the  yayoug sy devastaiod by the events of Nowever, we did find
Spacial Master may commeace Septenber 11. In cne impartent sense, i the statute &8 10
w"““"“"’ MONM g Fund symbolises the comasitment of % victinms and their
C“:“"‘ ”""'”’*’:“ the Amveticen peeple 10 those mest ia vate Aaritien. These regulsticas
e g g 500 s 0 cxmple of bow do et require that ewesds be ol by
sulng W48 Americans relly around the less such private haritabie sistence
""'*"""""“" that will have the g0y w.ﬂ?muumm
foece and efiact of Lew The stached regulations bave two o the At bs not slmply 4o exasine
upon publication This rule i objectives: (1] To provide fuir, rOom wtd D000 harrs. Yot
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this program. noasconomic ke should be takes (nto
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of o least $500,000 (rom 1his progrem,
otbor wtate and Federal life
Insezance policies sad other sowsces of

Simtlarly, the hawelizo
ﬁ:mmumm
This ezaures that every sendy
Mummlmmh.&
and other sources will be at
oqual 10 these threshold amouats,
I wesz, the Septeember 11th Victim
Compensation Fund of 2001 s an
attempt by the Americen paople 1o
demonsireto theis with, aad
generosity for, thase injured by the
tervibile Septomber 11 antack on our
Country, it o alternative
wchetos to the taaditional

1OC By IODAry

compensatios can .
e pepdebi gy

ua 11, Bt
the Pund will provide

nd sotze mesauro of

10 thoss whoes Lves have beeny
1oen asender by the events of September
ll

awwrds, will be avadlable on the Victine

Compensation Fund Web e at

www, usdey govAvictimoom pensation

A. The Statute
The President

11th Vigtis
2001" (the ") lnto lew on
22,2001, & Title IV of
mm-urmrmm
S Subilieation Act")
purpose of tais Fusd is

m-bmw

{njered @ & resslt of the teerotist related
sireral crashes of September 11, 200,

and compansation Roough & “personal

hm

W'nmmm-.
resalt of the cousbes. Conarall

i liemited 10 (1)
un the ! the time of the crabes
(other than the terrarists); and (2]
{ndividual ot the Weeld Trade
Coater, the of the site of the
crash (n Porsoy|venia o the time of the
crashes of n the mmediase ahermath of
e T b dsgad o povide

o 480
wammh:n:h
individuals who were
Injured oe killed s 2 dﬁ

.‘Qhu:

11, 00)
w-ahdh-.nmhdm
wvents [a.g, those without identifiable
phyvical injurios but who lost

ﬂ-ﬂnuﬂdoﬂhh

wﬁlhuwidddyhlmnoﬂ
on acoount of persosal physicel injuries
or death, even victims may
have suffered other sk as
Joss. Fou this reason, the
and the Master
that ol swards frum the Pead
will be frow of fedetal taxation. Ser
LRC § 104a)(2) (atating that dasnages
m;?ﬁb sckness™
w
are exchudable from gross (ncome for
purposes of federal Income wxaticn)
Adum-hoﬁl-h
wikives anry right to Hle s
action [ar 10 be & perty 1o &8 action)
umm«mmhu
sussained as & result of the tersorist-
related alronlt crashes of September 11,
2001, exoopt for actions 10 pecover
ool lateral source obligacions.
Determaizazons on sigitility and e
amount o ¢ % be made
by the Special Master, Afer determining
whether an (ndividual Is an elighle
claimant under the Acz, the Special
Master s 10 determinn the smount of

on say clalm withiz 120
when the clalm was Bed sad,
wward i made, 10 suthoriae paymest
withia 20 days thervadier, The
determiaations of the Special Manter are
Mudmnnmwn{'
court, Clalms with the Fuad mest
filad on or bedore two yesry after the
oéictive date of thewe regulations, Lo,
December 22, 2000 from the
Fund e made by the Unlted States
am“ﬂm“
to
mhhmm
addressing certaln sdministrative

matiers must be lssued within %0 days
of enactmest. Section 407 of the Act
poovides that the Departmest, |n

hlh-bb-dllnhmu
(2) The Information 10 be incheded In
such kems,
{3) Procedurm foe besring and the
of ovidence; sd

(4) Procedures 10 assist aa individual
:hnlq-dmhduﬂ

1n addition, section 407 suthoriom,
but does not the 10
ubes 10 the

specifically required by the Act in order
0 CToete a that will be efficient,
will trent Shwted Caimants

regarding
whether 10 flle clalms with the Fund.
Nopetheless. the recognsey
et it connot ll of the isswen
hat will arise over the coume of the
maay Aot issies Special
Master will have 1o resalve in the courm
of making determinations oa Individual

1. Rulemaking History to Date

Qs Noverber 8, 2001, the -
roqueatnd on o sumber
asues (4 SWI.TM.

noted that, at that time, the Special
Master bad not yo! been Sat
et [t wanted as much comment
o foanible before lasuing the regulations
by December 21, 2001. On November
u.m.tboMluaincnl
WM "
Special Master, As called for by the Act,
Mmlulmbbpﬂdu

nlut.
mh-
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Massa husetns
Camater for Victiom of Crime, National
Anociation of Crime Victin

Compensation Boards, the Oldaboma
Crizmo Victim Board,

Cozaumen Usion, Public Citizen, the
National To Life Commines, the
Lamda Defense & Education Fund,
mmowum-mm

Moﬂomu

MMd\h’ ork.
Sector, the Alernative
Dispute Reolation of the Federal e
Auocation, the Alllance of Flduclary
Md&thﬂh&h

k\n
t‘a-nmmahouhlmlb;
United Alelines and Amarican Alriiaes,

and fom various individuals sad
companies who ldsntified themselves »  (meediate
haviag expertise or experiance tn the
sdministration of claims programs.

Tho Department bas read overy
MRnulvdhr-’mh
this sotice, fross handwrithes notes 1o
schelasl dhm-uumbap\m

litne dmhxmbm

mhldnlmuind.!nllm
mﬂnmmuh
these comsments. Over 0 seperale
toples weee identified; alaant two
dowen full size netebeoks are
10 all of the comments by
&l: lhcmzhﬁlhmu
onidion vhoak i
comments on sl imeris final rule, ad
the comtests will ressals posted o the
s web slte whese they may
be evieneed by the public. The

Ww-pl-dmmh
e commants responded (o others
o the web site, and bopes this
y will continos to be of iatewt o

mr&.
B s Dot foasible Yo heee all of
the suggesticzs in the

coeeents, let alote directly smapoad o
each The to this Interim final
some of the
radend by commanten (o order to
the rasge of views rocelved on
how various ssues shoudd be

approsched.
C Eligitelity
Sectica 403(b) of the Act ke
Maxter 1o deteemnine .
TN
Tecion W) Blghdy
turs, is defined by the Act 10 include
(1] individuals (other than the termoriss)
sboand American Alrlines Rights 11 and

77 and United Airlises Nights %3 sad
17%; (2] individoals who werm “pewsent

qun.mhibdlhuu:ﬁcnh
ot Shattkaville, lhth-
of in e immediste

ud:c(m?um
otherwise be aligible. Mosover, 1o be
eligitle for an awend, an iadivideal
st have suffesed plysicel haem or
doath &9 a result of coe of the terrueist.
mhd;“—db;‘liih uaiqulb
tecrea P:thlh:',
afbermath,” barss," and
"p-ﬂ "un.‘
R Loy il
tern ot the xite”
W«Hh‘z‘;&. of
Sharhaville site) % mean physically
p—!dlbundhmhw

[l)htbhﬂhum
u&.umwum
alrplane crahes; or
mlnzmw.nmhc-h

Master detormines
nn!ldnulydumb‘.u
!huwucdmﬂuﬂd

pbgd froen the [mpact
umluny tae,
of tulidings

itfury
(et in which there wis & dessonstrable

sk of hare from

physicel chm
“Tmediote aftermath ™ This rule
defioes the term “Immediste ahermath”
of the crashes 1o moen. foe purposes of
all Clalmants other than rescue workers.
e period of e from the crashes until
LR

10 Cover

nhmum«uwn
) of pescue workess.
With tespect 10 rescue workers who
nsisted In efforts 10 sesech for sad
pecover victims, the regelations deflse
“the mmediste shormath” o Include
the period from the creshes wattl %
Dours after the crashes. The repulations
poovide for this Jonger time period for
rescue workens in recogaition of thelr
hevoic eflorts and Qs sellless reascns
e o the sites, and responds 10 4
poguest by the Mayor of New York City
et the recognize the Nigh
Jovel of ard difficulty during the
fust Sour days of rescue operstions.
" harm™ This rule defines

Congress did not istead for this Fand to
cover those wheo face only a risk of
fsture injury (10 letent harm that does
ot fally maniiet (el withias the
statutory time pariod for this Pead).
Indend, becaase partici patios In tis
Yund precludes claiments from

teet Litigation, these
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o}

“Personal )
40%c) 210 that in the cam of
1 tedividual whe by decassed bet whe
ofherwise mowts the ot criverla for

:y..d—munu»,m

lative of the decedent. of

NIKA) provides that no
m&nmdﬁmhdﬂlﬁd
bry an bndlvideal or oo bedall of ¢
I ey th ideatity of

or monl canes,
|ho"k-=’nl " will st
be I dispate. theve are disputes,
1w issues arise: (1) What are the rules
hmnll‘rml&lﬁ:lw
Wlw who should
apx rules and rescive e dispute?
5 90 the first iswse. the regulations
roly o0 sute low, Subject %o cerain
¢mwombannuhn

Representative” % mean u
Mﬂdul

bylum!d
Sramesie,
fve om
executoe of admisataior of the
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o Personal Repeosentative o
mudmhm
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such issue (s not the
nbmdpqdlunwumm
Dh

Reprosestative ls the pessen named
lhbadmhlhmmﬂl:’
e extcutor of administegice. [ the
evest 5o will exdats, the Special Master
m.ummmmu

Tersoaal Regoesanitative (s the first
mmholmdm
establishod by the ks of the state of
the decedent’s domicile governing

Inlestacy.

Do e s S B o
part w OV
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rocover | ltigation, In w!
:a:.lu detersaien the identit
m%m.mm
uqmmumuzm,d d
Persozal Latives
muwwwur”
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sitations in which the repesssntative s
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llwﬂtbtm
Rprosaztative s federal
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wm m&u
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o
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e Victims Compeasation Fund Web
site it www usdef gov/

ey e ety s e

Compensation Form™ o
Form™ at axty time within

Compezaation
e two- ywat time Srame for Sling claime
cader the Thia will allow
sendy Claimasts (0 obtatz
m.—
mﬂm-na&u
aformation regarding the amount of
m.qmtfhlm
for determination of

.a.a..'&"a‘f."'.’.";.',ﬁ

uM h-"ﬂ
0 allow the Mastee to Setermine
e amount of the final swaed However,
onoe a clalmant applies for Advance
Benelits, the clalmant will be deemed %
have walved the right o file s civil
wcthon In state or federal court for
damages sestaland o 4 twult of the

mmm»m-

advance payments on Glrimate awards
from the Fund. Thus, the amaount of any
advance benefis recelved will be
deducted from the clamant's
subsequent awand.
E Pinal Awaeds Made by the Pund

Section 403(%) of the At
umwmm
compestals cligitle calmanty bued co
e harst jo the clalmant beth
econcemic lom and sosecenomic lowen)
e facts of the daies, and the Individual
circurtasces of the claimant The Act
Sartber that the Special Mester
shall deterssine the cleimant's eligiily
wd the amount of compensation within

1
The Master and the
have studied the lesguage
of the Act, the varylag public
cotnsents, evidence and dets sbout the
m:hlndhmn
and econsenic and
studies asd dats in the
isterim Eoal rale. After this careful
:umubwm:h
Rave coecluded
umpumm
gpaide ety determination of economic
md neateconotnic boases.
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Mwhuhmgb
viatutery requlresseant

\hmnmuhddn-dnhu
aweed determisation withis 120 days of
filing, Moce Bowever, |s that
claimants be abile to eter the progras.—

of choode ok 10 enter the
ﬂﬁdeﬂM

Mﬂnhmﬁmbmﬁ
upon sabmission of o chaim, o clalmant

walves e right %o flle a civil action for

dassages sustalned s & result of the

undeestanding
bo calculated and how much they
wirshd recelve froe the Puad sbould

decide 1o Bl o claim.

second objective is that eech
m:«umu um:
possibia, be treated falrly on
clalmant's own individual
clrcsmtances and relative 10 other
clalmants. Whils the clecumstances of
death for many victims will &ffer, those
clroumstances will In sty cases be
unknowable. In principle, simllerl
situated clalmants should not receive

‘dkutrluowﬂduuﬁ
MMNIMM
the Departruat recognies that 2t will be

impossidle 10 fashion & presumptive
that will take Into sccount

duatizg claims
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Wik 10 claios of parthal
disability, the Special Master ma
consider evidence of the effect of the
partial disability ca the clalmant's
abillity 1o perform his of ber uwal
ocoupation as well as the effect of he
partial disability on the claimant's
mwmumm,

e,

Noneconamic Josens: Lach
who was killed c¢ igjured In

M“Wmm-&d.
plane the In which they
wotked. Baewo circumatances may
be knowsble [n & few extrsordinesy
circumstances, foe the vast sajority of
victioa these clrcusmatances ae

utiknowsble.

After axtonsive fact pablic
outreach, and roview of
comments, the Special Mastee and the
Department bave concloded that the
most retional and just way to approach
the impondarable task of placing &
dollar arsount the pala, emational

sullering. loss of life. and
mm-wg‘&-
thousands of victizs of the September
11 attacks (s 10 mssoss the RoDecOROMM
losses for of clalmants. The
most cbvious distinction b betwees
these who dind sad these who suffeeed
Injury but servived,
theoefore set &
eward for peneconcenic
sestadood. Foe those victims who
died a8 & rewskt of the September 11
ircralk crashes, the presusned
poneconomic losses will be §250,000,
plus o additional $30,000 for the
spouss and eech dependent of the
Mmmgummn
roughly equivabent to the amounts
recelved under existing federsl

officess who
m:’m&ﬁ.’mn—;’ﬁ
our military who are killed in the ks

of duty while seeviag our nation. See 34

USC 1067 (milinary persoanel): 42
USC 3790 (Peblic Safety

It Is appropeiate 1o glve some
amw‘unnzzz'ﬂ
:‘l?lhnm‘hd.bmdw extent
The Special Master and the
Departziest however, thet ne

1, 3001, Whike
T

el e e i Bk
SOUICR COm Act
ot o e i e
of "collateral sourom. "
Al the same time, the Act does not

collatesal source compensation:

ll!T\:'vdu::u:vmch-l:d
)

— T T

within the meaning of the
Act amang other peascas, such
charitable coatribrtions are different in
kind fom the collaters] sources listed In
the Act. Messover, because the
collatesal offset only appiies to
collatorel source compensation thet the
Clalenast has received or s entitled 10
romripetrary g

amoust

e [ e pr e

kbt s iing unt e

clalmants have received Balr awards
froe the Fund.

F. The Claims Evaluation Process

Section 403(b)(4) of the Act
that & clalmant, after the fiisg of the
clakm, han the to prosect evidence
10 the Office of the Spocial Master. The
statute spacifically that the

Procedurad Options—Track A or Track
B. M o chalmant selocts Trock A, the
Claims Evaluator will desermine
elighility and tho claimant’s
aweed and, withia 4§ m
the clalm was doemed notify the
clalmant In writing of the
deternination, the anoust of the
eward, and the right 10
roquest o bearizg beloee the Speclal
Manter or his dexignes wader § 104.33 of
these Alter an ol
claimant has beent netified of the

Special SMgnse
10 §104.20, f a clalmant opts for &
review. the claisant may make

submissions. The Special
Master may abter or modily the eward if
the award wes celoslated
erreaocusly, of if the clalmant
desmonstrates

drcusstance o the
prosumed sward lﬂw
addrens the claimant's Iajury. will
b0 00 ferther review or spposl Som this
determaingticn,

1 the cladmant selocts Trock B, 4
Clakns Evaluator will determine
eligibility within 45 duys of the date the
claim was doormad bet shall not
deterzine the claimant’s peesumed
awied. The Clales Evalusice will then

the clalmant in writiag of the
determlnation. Upas
notication of el ty, 9o chalmant
. :&mms’u‘:l
S104.30 AL
Master or his dosignee will utilize the

eward , but may
S g e
presents extraordinary
oot adequately addoensed by

eward methodology. There
aball bo no review e appeal from this
deternlnaticn
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when seught, will be held

chalmant or his or ber reprosestative.
Thddnthth;?
vepresontod by an attomey ia
Muhb‘uumlhlm
clalmant be repeesented by an atorsey.
G. Asslstance to Clalmants

hm?f:nb.&m&hd
laquiry, the Departssent noted that
section ldmmmum
some fequlrements respect
1 the claim forss end the leformation %o
uwmmhmm:::h
Special Master 10 develop &
:':hllhrﬂnhmm
thls progran. The Special Master
10 enaure that the form can be flled
11t Is determined to bo
, by law, the form
mw*m—-b'dmwu
basis for eligibiility sad Information
{ecome In recont years. 1o
, e form Is %0 request
Information from the clalmant as boc 1)
Tho physical barm sufSared by o victim,
ot Information the death of
the victim, as & resslt of the termorist-
pelated alocraft crashes of September 11,
2001; {2) lncome tax retumns for recent
yoars aad other records; and [3)
documestatioa collatesal
source incloding life
Insurence policies aad goversment of
selated progrems which
Bave o¢ may peovide funds o benefig

10 the clalmant.
The Belloves that It Is
that this Fund be scoassible
1o poteatial clalmants who have lmited
sescuirces and wio ate not taalned 1o e
Suw, Rather thas attenpt b0 address in

Becauss the Act does not peovide for
mﬂldlﬁlc«hhhm
these &0 et Itmpose
any limits ca the types of asmount of
fees that clalmants sy pay thel
sttormeys or othens jeoviding ssslstance.
Mme‘omhh
&0 not set specific lalts ca attomeys
foot separste bz thase
law or attomey ethical
Deopartment bedioves that contingency

clalmant'y pecovery
wogdd not be In the best (merost of the
< The - 2t the
wmhn 0
Infoem claknaats of the nature
of the 10 that they sy make

Master may clalmants
T
4 ty of free logal services.
Likowise, the Mantor may
Infoem chaimants and poteatial
claimants that the Fund is a no-faalt,
admisisrative scheme that shou'd not
Involve the kind of risks and expesse
M-ﬂlh:‘ﬂy-yw

Those do not

Application of Various Laws and
Exrcutive Orders to This Rulemaking

Adainistrative Frocadee Act, 5 USC
3
This rule provides for compensation
Shreoiy et 4941 00 paoned
and o the

ves of those who were Lilled

ucm:dlhmht-dﬁn::ﬁ
11,2000 In

c-l-h Septesber x

m:-mﬂ-&y:“h

hhun&l‘z m‘.
Depariment on
kssues, but it was not possibie Jor the
Department 1o asd )
m short tisse peciod.
TthmM&d-m

reod not go peopined

aad comment before asulng
rulm to benefits 3
USC

Spocial Master, determined that taking
tho time 1o dralt and publish o
rule for sotice sad comment this
mbmt&a-ﬂh:;in

in of the sheet time
el s
wiso would have been contrary to the

for & dalayed offective date. 3 USC.

maxmmnmmm
oligible clalmants to seek Advance
Beoalits o¢ to file claims wader the At
would be contrary to the public (oterest.

Congremional Review Act

the Office of Management and
MWMMMW-
 “reajor rabe”™ a8 that terms is defised by
the Congressional Review Act ["CRA"),
5 US.C 801 et seq. Persuant 1o section
808(2) of the CRA, e fiads
that “good cause” exists for establishing
o efioctive date Sor this rcde
publication becase deluy be
kmpracticable in light of the sheet tine
.dlbd:n l:‘ml-tudm ad
e
alio would be contrary to the poblic
Interest (svering prompt dishursemient
of benelite.

Pagerwork Reduction Act of 1905
The of Justice, Civil

Offfice of Managesent aad Budget
[OME] for review and clearaace is
m:l‘:::b

Act of 1958, OMS b boen
pranied, and this collectien
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::m‘t‘““"”'“‘“
1o obtain

m—mhbpﬂkdw
o.."'",".‘:a‘uu"l‘"m
should be directed b()ll.wmd
nformation and

Allales,
1 of Justice Desk

Departmont luda.nohuu)huh
Avenue, NW., Washlagton, DC 20520,
We request written comments sad
suggestions frosm the and allectod

agencies conceming

m%dm

Your comments should address 0o oo

md&numhm
(1) Evaluate whether the proposed

collection of kaformation s

fot the proper of the

Runcticas of the agescy, including

whather the Information will have

colbected;
4) Minimize the burden of the
of indormation cn those who

are o respond, Muﬂ.m&

techeslogical collection teckalques
mmammna:;
0., permittiag edectronic submisdon of
responses.

Overview of This lnformation Collection
mmqmm
{2) Title of the Forsn/'Collection:

Applicatias for “"""‘n.‘.f“;..

fom (he Vietim Compensation Fund.

4 Jorm numbev, i any, and

the of the

o rpossoning the
- Form Nusber: SM-001,
Office of the Special Master, Department

of
Affected public who will b asked
n]phd 8o respond. ax well as o brief

veu of those killed ae a result
the Yervorist-related alecraf crashen of

11, 2000, Abstrect: The

collected from the

Masagecnent and Secutity Stall, Jastice
Divisios, Unlted States

of Justice, 801 D Staeet NW,
1000, Wakiagton, D.C. 20004

Privecy Actof 1974

00 day peried established o
Congress.
with 2o routine uss, so that
will be effective ca the dute
published. it bs likely that amendments
1o this setice, routine uses,
will bo published ot o later date, with
Whmbm
disclosuros necomary to
clalms wili be made only with
nmmd“uu

e term “senall entity™ does ot kaclode
the Fedenl the party
the costs

of & “wubstantial number™ of wmall
entition. In fact, the belurves
that the peomul of these rules will

ITAImthyMl)bM:
qmlqlloﬂﬂmhu
this rule will

Mhmunmw
wumber of small entities because it

mxmp:yﬂb
Infured s & resslt of the lerroriet-celated
:‘mmdw.u.m.

Usfeaded Mandates Reforss Act of 1998
This rule will pot resslt (s the
wxpendityoe by State, local and tritel
goveraments, in the o by the
wlmuam os o more
yoar, and it will not
deyu y alfect small
u-ahum

St e i et

of 1995,

Executive Order 12806 Regulatory
Planning and Review
This hes boen deafted end
reviewed in sccordasce with Exocstive
Wtu. H-d:-d
ﬂn&mdru&:

:’thuuhh:‘“
“significant regulatory action”
Executive Order 12966, section (A,
% aod Review, and
this rule has been reviewed
by the of Masagerment axd
Budget

Bxncative Order 13132~Vederallsm

This regelation will net bave
sabstantial direct effects on the States,
on the botween the national

and the Suiles, or on

of power and

2o various
o pemtidpary b oy
accordance with Executive Order 13132,
1 Ja determined that this rule docs nat
hlnnmd: Sodennliem -
9 warrent o
S
Justice

wmymm-uw
efBcials in the affected cormmunitios in
the peeparation of this rule. Also, the
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WMMMM

svaclations rpeesenting
mmamwmmh
comment and will bo similae
action (s connection with the Inerls
fial rule.

List of Subjects in 20 CFR Part 104

Disaster assistance. Disability
benefits, Terrories.

, for the rewsons set forth
k2 the Past 104 of chapter | of
Title 28 of the Codo of Federad
Kegulations is added to read m follows:

PAAT 104~ SEPTEMBER 11TH VICTIM
COMPENSATION FUND OF 2001

Sunpart A - Geseval. Esgiiny

1041 Paposs.
1042 Elghality definitions ead

I et
1043 Onher defiaitions.
1A Pesnosal
1045 Forelgs el
1040  Assedments io Bl rule

St e

10431 Filisg S
10422 Advance

Subpart C—Claim intake, Assistance, and
Raview Procedres

Procedare %o clalms sealeation.
Elighnity review

Hoastzg
10404 Pubiication of swards
10433 Clalos doetand shusdooed by
clalmante

Subpart D~ Amoent of Compenaation for
Ergoie Clamanty

10440 Amoust of

10442 Applicabie state law

10440 Ostermningion of presumed
wcosomic Jous for decadeats.

104,44 Detorménution of presemed
sonecosomic Jomes Sor decedeats.

10443 Determination of presasiod
ecoscenic Jows foe clatmasts who
suflered phiysical herm

10448 Ovtermination of peewamed
scaecoscmic omes ar cldmants who
tullered phytleal heen

10447 Collataral socnces.

Subpart £ Payment of Clavma

10451 Puyments 10 slighie individuss

10452 Oiatribotion of sward 1o decadent’s
Deraficiarm

Suspan £ - Limeanons

1040 Lissiation oo civdl sctione.

10402 Time Nl on fillag clalme

1048 Scheogation.

Supart G - Vieaseres to Protect e

Intiegrity of the Compensation Program

nu.hhm»mum

1043}
142
142

1 Tithe IV of Pub L 10742, 115
St 230, 49 USC 40101 sete

Sutpart A General, Eligility

1041 Pupose,
ROy

11th Victim
Compensation Fund of 2001, Tithe IV of
muku-maz.mmmm

T
n-pmnlxum

wel individuals
who wete [ajured o & resedt

Septamber 11, 2001, andb.lr G
personal " of thow
mhlldmmadum

m-nmww
will be en sccount of pessonsl
physical injuries or death.

§1042 Eigbiey defintions snd
requTements.

mmm The term

eligitve clnimascs
h)hdmduhmumm
Trade Coster, Pentagon, or Shanksville,
Peans Mlhuuhm-dalnth

ahermath of the crashes and
who sullered harss, a0 defined
heceln, as o disect rosudt of the lesrorin.
relatod slrcralt crashes;
(1) The Perscnal ves of
deceased individuals sboard American
Alslines flights 11 o¢ 77 and United
Alelines Nights 03 o2 175 and
{3) The Personsl ves of
Individuals who were present at the
Weeld Trade Canter, Penitagen, o¢
Shenksville, Penasylvasia site ot the
time of o¢ Ia the lmmediate shersaath of
the czashes and who died 4 a direct
mdummm
(4) The tetm eligitle claimants doss
not include any Individual o

ve of a3 Individes! who bs
Whmbom‘“ or
conspiresor i the terrorist
crashes of September 11.
(b) dnmedicde aftermoth. The teem
Immediote of S0 craahes
shall mesa, for purposes of all clalmants
other than rescue workers, the of
thase from the crashes until 12
aher the coashes. With 0 rescue
workers who assisted in 10 soarch
for sad recover victing, the immedise
ehermath shall include the from
e crashes uztil 90 hours after the
csashes,

fe) Phywical harss.

(1) The term harm shall
mesn & ph Injsry to the body that
mmuu:u’nduumm
beent sustained er within 24 hours of
rescue; and

W
parsaat

hospitalization as an In-
ot Joast 24 bours; o

() Caused, elther teenporarily ce
disability, -y:::l’:?d
mhmmmwmm

bo verifled
the physical Injury must be verified by

uader § 1004 of s
part.

(¢} Present af the site. The term
of the wite (Lo, the Watld Trade
“m.m'
site aball mean
pndl&ﬂh-dh
%’,:E'ih tmmediste shermath
1 bedldings or portions of
that weee destroyed & & result
dt'x‘].h uuu!':u the crash
arve ©
L Master doserm|nes
wwwych-bmmm

mia

::n-»ldnﬂbd by the victin on
I-Mnm!ulhm

mmmmu.
minoe child of he victim wes bors or

(2) Another peevons becarne o
depoadeat = sccoedance with thee-
spplicable lw on or after Januesy 1,
2001; or

13) The vicths was not soquired
h-loﬂlubd.dhu.lnmza
foe the yeur 2000,

(3] . The Special Master shall

lhomnnd"muu

mmummhbm

Illmmlh-nmidw
divosced In accordance with applicable
slate Jaw oo or alter Jenuery 1, 2001; oo

mﬂom-oluquldby
baw %0 (e o foderal income tax return
for the year 2000.
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{d) The Act, The Act, s used ks this
, sball mess Public Law 10742, 113
230 ("Als
and System Stabilizaticn Act”), 40
USC 40101 note.
{6 Vietim. The teern victim shall mean

shall
1 An Individesl bya
coun of competont o w the
Personal Representative m
of a8 the executor o¢ admialstrator of
tho decadent's will or estate,
{2) 1= tho event that 50 Personal

COMpOsseion

the person named by the n
e decedent's will as the exocutor of
edninistrator of the decodent’s estate. In
the ovent no will exiats, the Special
Matet may, in bis discretion, determine
hat the Peesceal e for

of by the Pead

the fisst porsas in the line of
sucomssion extablished by the laws of
o decedent's domiclle governing

[b) Notice fo An
must, before an Form,
e sl ockin

i el
MGIJ orm) % o
umumw.m
former spouses, childoen, other
mumum

mmamwb s will, and
o an who ma
seascasbly bo axpacted 10 e 00
Istorost In an award or to bave & cawee
of action % recover damages relaticg to
U douth of the decodent.
or transmission by
mmmmum
shall be deemed sulficient notice wader

mmmmm

that such sotice

umnmxmn

m nawmm
Forms and the names of
umh-hwu

sought, but shall not pubiliad the content
of aay such form,
(c) Obgections to Personal
ons to the

with the Special Master by
who sssett & flnencial interest la
the aweed up 10 30 the

b‘lbhmul ¥
ﬁy wch nhl:
trowted as evidence of 8 ™

peaviant Yo paragraph (d) of this
wction,

&dmﬁlwh“w
arbitrate, litigate, or otherwise resolve

uydhpmuuﬂnldmﬁydm
Persaral Reproseziat)

dlspute over the "Mhm
1 over

, the
Mdmdtbdah:.’

who may sek and acoept bran
'Jdﬂlhdquw‘

work 1o settle thels Shapute.

9005 Fowign clams.

[ the case of clalems brought by o on
Mawm&-w
Master may aMer the
mmummnu

that were In effect ot the time
man-mmm
§104.214d).

Subpart B~ Filing for Compensation;
Application for Advance Benefits

$90421 Py for compenaation.
ln)&nmhl.‘ﬂn
for Advance
pumunﬂun.uchh
sy bo considerod until the claimam
Pora” o e & Paotal
Porm™ s
m*«.-o.:f’
Foree " A clais aball be
40308) l%h(’lﬂu&;‘bﬂb
b Adt
Spacial Master shall issue
datermization not later than 120 days

:hum;m.&um
M.&Mﬂh&tﬁ

Mbmmblmud&hm

MF.MW,
orm”
m

Form,” the claim shall be
the Calms

Evalustor determimes that the

Highdy
Ful K nh:muy onph.zd“lh

mﬂlhu
In §104.22(g) of
Formn. The

Mf an Form
Mull-qduuddaubpm&

bm-mybmh

umolnﬂml’ mﬂ..u

mnmdmnwnud
this part 10 section

L b mmdthmhn

s no pending ]

d-p-d-l.qmnc - el the

wmwuﬂu roquire as
of the notice J

10 § 104.4(b] that the clalmant

10 sdsert

intesest [n an eward of 10 have & cause

ddonbmd-‘lm
wecaghel doath of the decedent.

mmnmr«-mm

wmamwmum-
slmiler official documentation;

presasce af coe of the crab sites, which
lackade, without limitation, o death
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SWOrD statemant (O unsworm ssatement
muplz:t;muus:‘. 3“'
m)mJMuum

MM

L
uuludbybdnl.m-leal
mudmmkom

M&ywﬂlupplcum
Benefits, Claimants w!
Advance Beoaflts mest on that
Form that they have 2ot yet recelved
muw

compensation e briaging
clalm on bebalf of o deceased victim

Pervonal
each

Yorm that
must sebmit The

hat the
Special Master desms necessary 10
Ml’:‘nﬂu —
M.Mmb'zmd
other financial laformatice, and shall
requize the claimant 10 state the facteal
basis foe the amount of compensation
sought. it shall also allow the clalmant
to webmit certaln other [aformation that
may be relevant, but not necessary, to
the determination of e amount of say

(1) Chalmants shall, ot & esleloves,
subsit all tax returns that were filed for

tax returns of othee recoeds for
molymhodonu
of @ eward

walvers,

(he Fund, the claimant walves the right
10 file & civil actices [of 1o beo & pacty
 action) 1n say Federal or State court
for demages sustalaed as o result of the
torrorist-related abscraft crashes of
11, 2001, except for civil
10 fecover source
obligations. A claim shall be deemed
subeitted for of section
408{X2)08) of the Act when the clain
Is deemed fled pursuant to § 104.21,
M—dﬁ-h-yumll-b

Mydwww
In o clales

or his designes o1 by or hee
mu&"mm

statements of laformation as part of the
claim

$104.22 Advance Denefie.

{a) Advance Beoefits. Eligitle
Clalmants say foe immediate
“Adveace 12 & fixed amount
o follows:

(1) $50,000 for Personal

ves, and

) $5,000 for injured claimants who
:::hwdmw

() Credt agoing award. The
Advance Becefit shall be crodited
sgalnst any fiaal compensation award so
that the amount of the Advance Benefit
Is deducted from the finel award wader

this
dwymm
An ctherwise eligible clalmant may sel
Advance Betelits 10 alleviato fsancial
mmnmwl«

faced by the
beneficiaries of dnul’?‘\z
B i
M:

or the Special Master or his
dotarmines that the clalmant is
1o recover unides the Pusd [n the case

10 tecover under the Pusd and that the
clalmant's physical lajury required
leation for one woek or mome,

Authanizutian of payments
:)mumhw

mw«ummh
upon 8

determination that the claimant is

mﬁummuu

(i) An injured claimans;
(“Mhllul ve who
spouse of the deceased victim

lﬁ‘r“m' ke

ummmdm

of the deceased victim (or, If thepe ls 20
surviving spouse, all of the

of the deceased victim) to file

Advance Begalits,
tmmnmmmm

v wiki 15

determination that the
mhmmw
thet no other Individual has asserted o
Mmmmth

Persocsl Reprosestative with respect 1o
the decedent and the Personal
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Identifies and bas given
sotice 10 e beneficiarios 10 whoss vach
Advance Denefits will be distributed

(1) 1n the event that & colorsbie
claim has doon asserted. no
Advance will be paid watil &
fival eligihility deteemisation has beent

nr 120 day chock and other
Ume .oichhmﬂl an
Foem requesting
T
om o
Compensation Form will be doemed to
bave walved B right to commencement
of the 1 period in section
405(b)Y) of rﬂlm‘. that the
S’ﬂlu natice W
bdﬂmd&d::hmm
10 mmmmunz:nu
" 1204wy pariod
ooy o
10
payments, shall be stayed o
telled untll ek time that & Clalms
Evaluator deterstines that the clalmant’s

Pervenal njury Componsetion Form o¢
Death Form I
Wosasialy conple

Sudpart C— Claim intake, Assistance.
and Review Procedures

10431 Procetuss for cheims evalution
() Miria) review. Claims Evalusces
shall review the forms flled by the
claimant asd either doess the clalm
‘Mlpnud-mm.nwu:lb
e clalmas deficiency in
documents.

forms o
trocks. Kach clalm willl

{b)
be placed oo » track,
dacribed heveln as "Track A™ and
.."""..:.I.;“"“"a.mu""‘*“""

Injwy Yorm

or Desth Compensation

ll)MﬂtMAﬂoCﬂm
Evaluator shall ne eligibility and
B lalmant’s wward
prarwanst 10 §§ 304,43 85 104.48 of this
part and, withia 43 days of the date the

claim was deeed flled, sotify tho
claimant is writing of the

a beforo the
mﬂ*abi:ﬂ“w.uhsrumd
i part. Aflee an clalsmast hae
rdd-u e the
may acoopt
peesunad compensation determination
s tho final deteerinaticn and request
or may inssead :
o badors e Specal Masee o b

within 45 days of the dete the clalm we

but aball 2ot detersiine

§5 104,43 50 104.45 of this part, but may
sl o bdeadmangy

clumstancos
wot sdoquately addroased by the

M'thﬂywﬂh““&
Special Master ce bs deaignee deerms
relevant.

¢! Location and dsrstion of Meerings

toa

clalmants,
AN Track A review m.damd
rum-hd A, the

Special Master e bis designee aball
make a detarmination whether:

(1) Theoe was an ezror [a determining
the award, sither bacause
the Chments Idividod

Master
the claimant in writiag of
the faal uncunt of the award, but need
B0t crewts of ey writhes recoed
of the deliderations that ressited ia that
determinstios. There shall be 20 fether

m«rdhmm-

Bl e
i
Illnodﬂnwlh&o?:ddlhanu
& Dawwsdt I o1, the Special
mlh:-mthnﬂm
the emounts of some or all of the
ewards, but shall sot publish the name
of the clalmants or victims that recelved
oach award If these
decininons hlnmddly:
Special Master &3 genetal peides
potentiel clalmants and should not be
viewed & on the
Special Master o¢ b stall
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§10435  Oaima deemed asenconed by
Cmmarny

The Special Master and his stalf will
dmwlomm.y
ain;'ldbydmd
Nonetheless, it is mw
he clalmam % e Jﬂl
formed of his or ber current address
ad 10 renpond withis the durstios of

s two w fee
your "F'“

Mquthoddmhm
becawse of o clalmant's filure to

complete his o hee flings sball bo
um:-uu”

D~ Amount of Compensation
mm

10441 Amount of compenaation.

As provided in section 40801 ENI)
of the Act, is the ameunt
of & Caimast s

mwmuum
Into comideration the harm to the
clalmanm, the facts of the claiz, and e
ladividual dircumatances of the
claimanm. The individual circumtances
of the clalmant may lockude the
Eoancial needs oo rosources of
e clalmant or the victim'y
and beneficiation. As in
section 405(b)8) of the Act, the
Mlhllm&-m:'
compensatios amonnt
collaters] source the
Mhz:d.

v, im's
beneficiarion) bat raceived or bs entitled
0 recaive s & resslt of the tersorist-
pelated alroralt crashes of September 11,
2001, humﬂlnmdm
collateral source compensation
doducted) bo loss than $500,000 In any
case oo bebalf of @ deceased

10462 Applicable siaie law.

The phrese “1o the extent fot
uhlaululloudnﬂu "m
stane Jaw," uundhmuuun
ua;::wuhm
02(8 Act, Iy interproted 15 mean
that the Special Master is not
10 compensale clalmants for
:ﬂbul of ecomomic Joasen

would not be contpensahle soder
the Mew of the vate that would bo

ik

$104.8)  Oetermination of preswmed
SOOI 0 Y decedents

lnndlq determinations

umu
md

sp-sm-u

MMWMD
lﬂlo-:wwwdh

related to
Mum poa-ol

the 96th
in Se United States for the year 2000,
In cases whete the victim was o miser
child, e Spocial Master may sssume
An avesago income foe the child
commensurele with Be Income
of ol wage sarners n the Usited Sutes.
(b} Medical Joss. This loss
...-....mm
axponses that were (ncurred as 2 result
of the physical harm sulered by the
victio (Lo, those medical expenses that
were ot pald foe o relmbussed
Deoalth insutance). This loss shall be

Muawm-u

c) Raplocesment services fom. For
decedents who did not have any peioe
warned incoms, or who woeked only
&ﬁuo&&hhﬁw

may bo determined with refermoce
%o replacement servicoes sad similler
reases

(d) Leas dae to death Daria! costs.
This Joas shall be calculated on & case-

basls, documentation and
St Sty
representative
out-of-pocket burial costs that wore
incurred,
Botse by b
addressed through the
outlizod sbove in paragreph (a) of this
wctlon.

$10444  Detarmunation of prescmed
PONBCONIIC 0888 100 Bacedents.

hls or hovr waual

mdhlﬂoﬂb
] Tetal pernent ekl Wih

respect 10 of total permanent
disabllity, the mddh:liy
woepta

made by the Sockal Security
Adﬂmﬂuumumﬁlm
witheut any further medical evidence o
teview, The Special Master may also
consider detecrainations of

1ot dissbiity made by cehar
o in evabeating the caim. The

mﬂ*my that the
submit an of the
clalmant’s disability aad ability %o

hhuhmpuupuwu

St

.lmnu
W»mm.u

eccupation s well s the efect of
thpahl on the claimant's

ability %o participete & usual dally
activition.

) Medical Loss. This loss
oquals the cut-ol miedical
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expenses that were [ncurred as a result
of the physical barm sefered by the
victim (1., those medical expenses that
wore not pald for oe relmbraesed

heedd lnsurnece). be addition, this loss
oquals fotere outof pocket medical
expenses that will be ncurred as o
rosclt of the hares sullered by
the victim (12, these medical expatses
that will sot bo paid for ee relmbussed

be

outlined atove (n paregrepd (3) of this
sction,

§10448  Determination of presumed
noneconcmic loases for calmants who

nosecoaotsic oases in

§ 104.44 and adjusting the lomses busod
upes the extent of the victim's physical
harms. Such peesesied losses include
0y ronecosomic compoaost of
replacement services Jos.

10447 Collwtersl sowrces.
wmum:wug:u
s0ure cotmpensation. The amount
wmumwu

sousce compensation,
wquuw:‘-mua
benellt progrens, peyrests
fodesal, state, or local
telatod 10 the tesrorist selated sltcrall

L ety
w provison
:dqnty foed, or dething

(2) Charttabile donations distrituted to
the besmficiarion of the decedent, 10 the
:unﬂdﬁuwbmom

eatition; Eowover,
mem deermine
e hugh et churtly
2 private
entity cosaticete, In sobstance, 4

payment descrided in paragraph la) of
{hl section

Subpart £~ Payment of Claims
F90451 Paymants 15 slgitie ndividuss.

Not deter than 20 days aftes the dute
on which s determisation |s sude by
the Special Master e aount
of don o clalmast sader
b Pkt Syl Maser tha
authorize 10 such clalmant of
the amount with respect to
the claimant.

The Personal Repeesentative shall
disribunte the awerd (2 ¢ manser
consistont with the law of the
w-muu?

Mlvycenm competent
The Pervonal

M-‘uty:u

relatives, s;uum

the Personal Reproseatative .z-h
mumdbmumb
vuch sposse, childres, o other relatives.  Master

Subpart ¥ — Limitatons
§90481 Limaation o el aonens.

[a) Genersl. Section 408k )JNB) of the
Act provides that upoo the ssbmission
d.m»«&.mm«m
walves the right to file a civil ection [or
10 be & party 1o an action) in any federal
o siale coun fer susiained &
 result of the terrocist ¢elated alrcnalft
crashes of September 11, 2001, except
that this Mesisation does not apply 1o
dvﬂmmmmﬂnﬂm

n-S’ddll..M

poestl st o ction

Ml)nldbm
[b) Pending actions. Clalmants who
bave Bled & civil sction cc who are
patty 1o such an action e described in
wwdummuab
with the Special Master unloss
they withdraw (rom such action not
later than March 21, 2002

SI0082  Time lnt 00 fling chaim.

In sccordsnce with the Act, no clalm
may be filed under s part after
Decamber 22, 2000,

1048 Suropeten.
Compensation under this Fund does
wmhmdmm
danages against a sot
mmm m
muuum wu
My
duy
wmmmr«u

all
folon, 0o ¢ ety having paid
other o on

‘wdlm have sy right
ovhrogetin o cherwiee, &
compenstion peld by the

Subpart G- Measures 10 Protect the
Integrity of the Compensation Program

m..ﬂ Procedares 1o pravent and detect
wmqmr«mm

dt-ﬁl- -Mw!hpwpu
assuring scourete sad appropeiate
wudwmm

l!)Vdfy mmduﬂn
clalma.
mmmm»
dotect Inconsistoncies,

lrrogularitens.
zumuumm
mmmqumymd
mdndrdd
udluddpodbonl

socurecy of submissions and the
of peyments, 1o the

11 Vil

md-'-d 2008 (the “Yand™),
wis digoed lato law s Tite IV o

Public Lave 10743 Alr Tousspeniation
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Salety and Sywoemn Stabiliaeson Act”) (e
“Aet”)

Over 800 comanents were recatved by the
Noverzher 20, 1001 deadlise estadlishod
the Deparmment. Addithonlly, beadreds
Comameis bave been s el ved siace (hat date

of (hewe (eferire fisal Palen
. e suzemarisnd buraes below arw oot
wraaged 1a sy parthosiar onder of
mportance of of valumse,

The Effective Date of This Interim Fisal Kale

While the Act that this rule
should be lasaed by Decorsber 11, 2001, 1t

ooy Vbt el
=

o o il rasraticn
ahoul thet eapetiences with obtainisg short
torm salitance oo other wurom. Nowever,
somme commweaten hought aa wnaedive
effoctive date would be difficult 1o

Lowp bovroni b anse the Special Master wis bl
] tine 1 Mlre person el aed 10 st wp the
operation of e program belon begiralzg 1o
process calmas

"Elighiity."” = tamn, bs deflzed by the Act
bh.ldt 1) ndividueals lother than the
Amerious Alritees Qights
u-unul.w»u-wnu
179 oe (2] individeals who weew “present ot*
the Werld Trade Conter, the Fentagen, or the
St of Doe alrered crah ot Shaniavile,
vensls of the tize ce Lo the immedists
sfermath of the crabex; ar (1]

have veflered phywicel harme or desth st

rewalt of oo of Dhe Servorie related ait 16 Dot hotnan befrrw Dhe conciunion of the
crashes The Depariosn! comwnd 00 reacus and cleamep efforts. On the other
whether s Departmental ors hand, other comnmeaten )
varsaens of by the Mastet ahwnst covering ey harms (hat do set
woud be Dase rierie.  masiiet thersaelves withis the two your
sad I 00, what criera be Lidetione of the Pund. They arpund the Fand
™ vond ik et » bt wteen
m. “ qeesions Ielatnd :- .‘h— Fand oaly exiets
ﬂ- TWO yours, and many injuries sy not
.Mb "m:;lhblh TR
. terry
Lok 00 seriout Espuries, oo it bs wnder some |/ ERGNDYy of Victiow And Survivees
other oo-tealt schaczon |hee, s—mdﬁ-ﬂbm
A8 NY, Do Law § 51020, or shasld & d.u-dm For enample, sosne
ocontrued more ! unged that nhuﬂ
'&ulm b L -uumu
Corsmatly aarin’ aa owerd w8 victin, Wb
* Can end shocld the progren sddrem &ffervet prog of I-
hl-l.numuﬂ-u-? tveaseniere Ot ingal albens shouid
¢ What duration of Yene Ie intended by the  not be eligible for owarde. Mowever, other
s s — i~y o
o eved
(1) "Prosent A" And “Immediate Aermath ™ With regard 10 clains o8 bebalf of
Maniy of 1he commmaty adirvaed tte Goodennt victime. The Commwats ovidercnd o
questicn of how 1o define (he termes “prosent  remendocs amount of cosfusion about
ol the st aned “tmmediste shermath whother (e stalude [slencded Yo Cover aly
mdﬂ o thowe who W (5 (b Josnes incumted by The victies ot e biiees
New York ot Of Uhe crmben. 500 (e by elatves 4nd others. Some
commenters srped & beoad definition of thews (oo cnines noted (hat section 408 of the Act
tamaa They secomsmadad that I8 pouvides that caly clatem oo bebalf of the
New York City be cosabdered victim can be Rled with e Pond,
of e Wrld Trade Townrs was widespivnd. mersters ot parthers 02 Delt owa
Residonts who live bose the Ground Zaro st (o e . SOMS COmINiers Aeted
1 New Yorkcopd it hey b lgie 0t i 4 f o Ack e ht 0
recover under the Puad % provide 10 4ty
12 contrast, other commentery argued b ¢ m.-m a doconted
oacsswer definition of the termma, meerting | givigour” who were kiled o 4 et of the
It The ghaiation Uievidedd Lo constrals De terrorist-oelated slrcraft craben. The
Pued 0 the locws of the bnidings commectery funther noted that various types
twrmaelven, 4nd 2 some very lmited tioe of iowees Dot may e competanted by the
pertod ater the conabis. One comanent Pend 10 section 402 we ehds
m:l::mnh“h those that In chril actbans s noemally
delnet auha. cotul erec] [omses ) warvivees ralbar s 1o
- — m&ymm.h
With respect 20 the natiae of harm - 5
{avalved, vome commentens amerted thare LRy of purticuler “wervivon™ of fhe
wharaid be e lrwer bousdary foe victim. Some suggested that caly o spouse
Carasmented o the poist, there wary wxposased conoan as 43 wheeher parests,
Ginapoments o4 15 whethar post-usmatic  Svoroed spouses, childres of 4
Vovas Couit da Coaidernd harm tow . 8ad cthars widh & loges relatioaship
of flling & cleim e Pusd “elighle” for s wward under the
mﬂ,w“-, Mh&v‘.u&du
prnrpie snNerwd s odaanlia. Ve friom 1het 3c-married pantiens
the Mtacks e devastation and 980 Uhens wih & non-rediions)
be conaidered “slighle” for an
that they be % recoves from
the Pund. Mowever, angund that the wwarl Some commmaiens pposnd he idee
Pund was nat invended to covet of eviondiog elightlty under the Fusd to
Lafery bocyaes the of  thow (a noa traditiosal selationahips and
e Salite et for 8 aarrower defizition of eligibdlity.
R getiy sy s e
corumenters Soared thet recowery for strwes-  DORBeRts abunit how “eligible” survivees
telated iajaries woukd open s Pusdory's By Wosld participes Lo the dacliicn of whether
dl-n-dd-.n.hm-q 16 st a0 10 (e Pusd, since
redece the ameant of compension iwaed 1 10 el view to the Pund
those with U most serious physical [npuries. -Mn:wdhh- avil
() Latwne Jiarm vagpovied the law be ‘L
Scem of the corzements focused oo the et btk on beha ! of the deedent's estane
of Lesest aharies and disnases aad oo bebelf of azy a-dw
Cotmeniery menlosed (he (ougiring th-:l:ﬂ-:ﬂh
have s ot of Gecinion dedore the Special Master. Othen,
e p—— Y
.tyduwm-lhd v b 0 thoss on behal! of the
letent harm St might sccroe boca svtaernieg  mtate. Many comzmeniens, prewuszing that o
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e the case, mecoeemended (hat e sive
cowrt be responuible b desigratisg e
repoesestative o the retate, and
(hat axy award be s wrordasce
with the recuiowssects of the will ce viate
Intewacy low.

Astitance to Claimasts

I s Notice of Inguiey of Novessher 5,

nLH?““ﬂﬂ

MG —combiaed
mum-—mubw
Master b0 roach & docislon cooe o dalm s

nu-o-.rum:-“uug

N-Mrn-ﬂ-h
Spacial Manter vl be readred 1) taie
bﬁnhmmomua‘uh
“flled.” The noted that the

h.hhu(hhblh‘

Sl M i b par
Ircﬂn.ul r“:lﬂ
od i
n.-“nuh. b bd thermatier
be perraitied 1o reflle the il Commments
weew alio soliciind on whether il would be
éviandle 1o @chade |6 Dhe rales & procadure
where e time for rmablog ¢ determinaton
oud be avinded by agrescent.

T [
-th and contest of the claim forms
SLATatiny reguiremnts, & well
un-ﬁuhdum
seadily svellable The
uw‘a--uh-l
Wil (g e the
that clalmants be
Whide most of
raptimd

aaalwance.
o (e eesing
hhﬂu-m’
commesten that o clatnant be
10 “Malt the * o0 O chalmant's
@nctvtion foe variou leg.te
provide farther evideace the clatm ls
evalusted, 1o alow more tone 4o prepare for

o %0 allow S wn sdminietretive
revtew of &3 el swend decsnmiaaton |
Some vagpeied Bl the Specil Moter aho
have the suthanty nof % etart the cleck until
the clabn contalsed wiffileen [rbromution
wpon which e sward determingtion could
b e, o1 %0 hat the process for & st
mdwnmumd-

deternination (provided that the

Chamant concurmed with that decisin)

A nuardeer of (omeventens sresse] that o
clatmant dhould ot o the right 1o proceed
Wil el clalm dee %0 b Incompiste e
(e commetrer paggete] Da Spenla Master
sbould have 14 days %0 review & clale bedooe

A theee |s enough Isformation o

Severa comawntens sugened thet
clatmants not be requised %0 wuive thelr right
1o Uigation ot 1t was determined (he
clatmant was sligible to recover bom the
Fund. Smilarly, vos commennens stased
Uy would bave deidlog whedet
oF ok 49 opt Sais the fund Laad thas wetve
Chalr right %0 minl If Dy did not bave some
Idon or of the mage of recowery

Bight mpact from Be Find

ommentens unpnd the Depamawal to

eatablish o sezplfied peocedure for Laltisting

uhhnltl‘h'bﬂm:p-d
npdunn::mﬁd-
pwhm-m
w-muuunm
Wmumo-m
othwr hand, some noted thal—in
70 boso lagal sedetance thet bas
et 10 the vervivoes - < lumaots would
bave e option be bave the esistance of &
stney 15 complete the Sarma. A number of
(eramenlery & Ve tep (lalme
process that lavudve o simpie it

Clalmants bave De appontuiy fof review of
aelr wwand W0 ermure that Ve daciabon maket

-uuau-n-u-l
™ beodfhciaros mintnined by

, & tassber of
commersen Special Maser
harve e right 1o selgpiets evidencs rquired
1o make &

Awards Usder the fund

(1) Mwwting the 120 Dy Deadline
The Department avited comment 0o what
moaza and mechasiam could te

:’.‘:“.‘.”‘.‘:.“L,""‘“..&'ff"‘m

pericat b calma In
um aput 08 wheeher snd
should be

Wd—ln.*wh
Geclaim, aind whatder pudiaation of
m‘d provamjive wmarde b

of individuals would sxist potestial
clalmuzts ia determining whether 10 opt ke

the Pusd. For the most pet. Sase comments
mﬂ&lh&w

ot
Spocial Master will pon reguise any Clalaunt
1o shtula Jogel commmel o oty enpurts o
amlst i proviag of preseciting evidence of
‘:.m Masior fay, hiwevee.
o

that ahaeid be sequaed S every lmaie.
and Bow sty lew shocld bear wpon vack
determioanons b sddinen he

Lrvoed coammmns on b %) sddress e

economic lome of Ddividaals whoee o
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funire Dcome eveama would Rave bews

R xpend e o comtm

Brwe st 16 calonlate soononnic Losees Wi
widely variad. Ooe grovp 'l
redodoeiam valuos be based ca
modian Incomm and remalning years of work,
with Dealbality 00 et the swnrd aher
hmarieng all the evidenen is iadividual case.
Sapdlarly, cenaln comments e
e of & grd would be I8 corain
dreumsiascns B presumed awards.
Onbans cnpedd that 5o type of grid be weed.

s e of e
corzemenson tecocnawnded thel ywerds
mhwu-mum”

In Getwrrelaning economic losses |s that which
Iuzance cormpanies wse (n wttling clelma
Socre commenteny (ndicated that sconcenlc
wwwrda shonid not de bused o8 41fTereeces (s
Individual Locome 10 the craab. Sccve

ammount for dewth ot $300,000, ledury &
$20.000, ad various sibet oeses o slated
“”"“'“.?.?’..:.“"::."
(crezerteny prgten
10 00t w0 & wabatitle for civil damage
acthona, aad that oot shoald be made tn
detwrrnine and lake (xds conuderstion e
amoust of lecoene [kedy lost by o decedent,
A lrge namber of Comamnis were received
with swpect % bow to setablish vach lncome
leg., wwerage over & certals sumber of prior
yoars, plus iaformathon wipplind by
sezplayens oo fatuoe prospecta).
() Cakewlating “Noseconome Lower*
The Department alss seugh! Commens o W
“paceconomkc lowses ~ Moot notbly. Bhe
Deeparamat Loy ied comamenss
whather, and In what manaer, the
Master can of ibould deew
Aiatincthons betwres both Dame victios who
Qo] (0 diflorenst Lo ations annl thews whe
walfered drmiler (njurien. The
s [ervited comenenis o0 whiher the
Diepartwnt should (et sotne have suggested)
e regsiations

of paln wifSernd by victima of thelr servivoes
(136 Cammanied sugeeted e v oquitatie
noomccoomic ewerds
wouid be ez elective Llader thin
mwthod, 4 coubd whect 0
U ward caloskatnd by wee of & maitte,
o , oould present evidente of &
beariag lo the amoust o which the
chadmant belleves b or b o scitled A
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Comments on Proposed Rule-Making: North Section

N002319

Tuesday, January 22, 2002 5:57 PM
Comments from NOW Legal Defense and Education Fund, New York, NY

By Facsimile And E-Mall

January 22, 2002

Kenneth L. Zwick, Director
Office of Management Programs
Civil Division

U.S. Department of Justice

Main Bullding, Room 3140

950 Pennsyivania Avenue
Washington, DC 20530

Re: September 11 Victim Compensation Fund of 2001
Dear Mr, Zwick:

The September 11th Victim Compensation Fund (*Fund®) 1 represents the commitment of all
Americans (o aid the victims of that terrible day as fully, and as fairy, as possible.2 NOW Legal
Defense and Education Fund is a leading national non-profit civil rights organization that performs a
broad range of legal and educational services to define and defend women's rights. We are based
in lower Manhattan, and our staff has been deeply affected by the attack on our city and our nation
that day. We offer these comments in the same spirit of compassion with which the Special Master
attempts to help the victims of this tragedy, and with the hope of ensuring that the Fund represents
America's most cherished values, including the equality of all persons before the law.

Many of the victims of the Seplember 11th attacks were women, the majority of whom worked full
time. Many of these women were also members of racial and ethnic minority groups, as were large
numbers of the tragedy’s male victims. We are concemed that the Interim Final Rule setting forth

federal regulations to implement the Fund may discriminate against and threaten the constitutional
rights of the victims of the terrorist attacks, through the Fund's anticipated use of gender- and race-
based data to determine compensation.3 This practice, we believe, threatens the constitutional

rights of women and minorities, spinning into the future a history of state and private discrimination

against these groups.

Troublingly, the anticipated use of such gender- and race-based data has not been disclosed by the
government in the Rule itself or in any of the explanatory materials provided to potential claimants
and the public to date (see infra). This seriously undermines the govemnment's effort 1o ensure that
potential claimants can make "informed decisions regarding whether to file claims with the Fund.”

Further, we believe that the Rule undervalues women victims' contributions to their famdies and
society. Whether or not they are employed full ime, women in America perform the lion's share of
essential, unpaid services including care-giving and household work. Such work is typically
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compensated under lort law, yet the Fund's approach fails to capture the significant value of this
labor,

The Fund's Anticipated Reliance On Gender- And Race-Based Data To Determine Compensation
Threatens The 9-11 Victims' Constitutional Right To Equal Protection.

Given the interest all Americans have in ensuring that the compensation process treat victims
equally and fairly at every stage, we urge the Special Master not to use gender and race as factors
in calculating compensation, whether to estimate victims' worklife and future earning capacity, or for
other purposes, As discussed further below, we are extremely concemned that the public and
potential claimants do not understand that the Fund may consider the victims’ gender and race in
establishing awards, and indeed, may have been misled into believing that only factors of age,
marital status, past income and number of dependents would be relevant,

The stubbomly persistent wage gap between men and women, and between whites and racial and
ethnic minorities,5 derives from a long history of government and private discrimination which has
favored male and white workers. In large part due 1o the commitrent of the U.S. govemment 1o
eradicating discrimination and combatting this legacy,8 women and minorities enter the workforce
today with the hope that their careers will not be clouded by past or present biases against them,
and that they can pursue every opportunity available lo all Americans, Courts have rejected and
legal scholars have questioned the use of gender- and race- based data to delermine damages,
because their use is inherently unfair to women and minorities.

When the government itself chooses to use such data, we must consider not just the unfaimess to
individuals but the threat of serious constitutional violations.8 Specifically, we believe that the
Fund's anticipated reliance on gender-specific and race-specific data not only perpetuates
discrimination against women and minorities, but will violate the September 11th victims' equal
protection right under the Fifth Amendment. See U.S. Const. amend. V ("No person shall . . . be
deprived of life, liberty, or property, without due process of law.”), Victims' rights may also be
violated under state constitutional guarantees of equal protection. In the states in which large
numbers of potential claimants reside, separate equal prolection guarantees exist; in some cases
these are more protective than the federal constitution.9 Some of these states have equal rights
amendments, which offer additional constitutional protection against gender-based violations of
equal profection. 10 Some also have constitutional guarantees of "open access” 1o the courts:
denial of full compensation for injuries on the basis of race or gender may violate these "remedies
clauses.”

Classifying victims of the September 11 tragedy by their gender and race for the purpose of
determining compensation is an invalid use by the govemment of suspect classifications that will
not withstand constitutional scrutiny. As a threshold matter, the Fund's reliance on gender and race
would undoubtedly constitute state action, bringing it within the reach of the Equal Protection
Clause. Congress established the Fund *to provide federal money to victims and their families,” in
retun for which the claimants must give up their right to sue airines and other entities. 12 The
Department of Justice oversees administration of the Fund, including development of and
implementation of procedures to determine claimants’ eligibility and compensation. 13 All aspects of
the Fund's conception and implementation are thus clearly conduct attributable to the federal
government and reached by the Equal Protection Clause.

Under equal protection analysis, the govemment must justify its decision to classify the victims and
claimants by their gender and race. There has been for decades a strong presumption In American
law that gender classifications favoring men or women are invaiid. U.S. v. Virginia ("VMI*), 518 U.S.
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515, 541-42 (1996); J.E.B. v. Alabama ex red, T.8., 511 U.S. 127 (1894). It is the government's
burden 1o show that its justification for gender classifications is "exceedingly persuasive.” VMI, 518
U.S. at 531 (state institution's male-only admissions policy invalidated where government failed to
show "exceedingly persuasive justification” for gender-based classification). The gender-based
worklife tables are predicated upon data that captures and continues a long history of
discrimination against women, often based upon stereotypes about women's abilities and
preferences. See, e.g., Miss. Univ. for Women v. Hogan, 458 U.S, 718, 730 (1882) (govemment's
gender-classification reflected and perpetuated stereotypes about the sexes' labor force
participation). In using this data, the government will rely on "overbroad generalizations about the
different talents, capacities, or preferences of males and females."14 This will result in many
women victims and their survivors receiving lower compensation than identically situated men, and
will therefore "perpetuate the legal, social, and economic inferority of women.*

Title VI, 1o, has been used 10 strike down the use of gender-based actuarial data as
discriminalory against women, 16 Thus the Supreme Court explained in Manhart that "in forbidding
employers to discriminate against individuals because of their sex, Congress inlended to strike at
the entire spectrum of disparate treatment of men and women resulting from sex stereotypes . . .
[federal anti-discrimination law] subjects to scrutiny and eliminates such irrational impediments to
job opportunities and enjoyment which have plagued women in the past."17 And in Norris, the
Court redterated that sex-based classification of employees based on actuarial assumptions about
longevity violated Title VI as "latly inconsistent” with the federal law’s requirement that "employers
... treat their employees as individuals, not ‘as simply components of a racial, religious, sexual, or
national class.™

In this light, it is highly unlikely that any plausible governmental objective in using gender-based
information-such as efficiency or accuracy--will be "exceedingly persuasive.*19 This is especially
50 when the Special Master has indicaled that one major Fund goal is to treat claimants faidy
based on their individual and unique circumstances. Rule, at page 66274 (Fund goal to provide
"ust and appropriate” compensation "in ight of “individual circumstances” analyzed beyond any
“theoretically possible future income stream”). Compensating similarly situated claimants differently
solely on the basis of their gender ignores the victims' “individual circumstances” in favor of
projections of expected future eamings based in part on historic prejudices. This is especially
unjust and ironic at a time when the United States’ role in advancing the equality of women both
here and abroad remains so urgent.

The equal protection argument against the Fund's use of race-based tables runs along similar lines,
and is arguably even stronger. Under federal constitutional jurisprudence, race is a "suspect
classification,” reviewed under "strict scrutiny™; a test that is very seldom met. See, e.g., Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 235 (1995) (strict scrutiny test applies to determine
whether race-based classifications violate equal protection) ("Federal racial classifications . . . must

serve a compelling governmental interest, and must be narrowly tailored to further that interest”).

By guaranteeing equal protection to persons of all races and ethnicities, the Constitution
recognizes that "[rjaclal and ethnic distinctions of any sort are inherently suspect and thus call for
the most exacting judicial examination.” Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 291
(1978) (opinion of Powell, J.). See also Hirabayashi v. United States, 320 U.S. 81, 100 (1943)
("distinctions between citizens solely because of their ancestry are by their very nature odious to a
free people whose institutions are founded upon the doctrine of equality.”). The Supreme Court
makes little allowance even for "benign® raclal classifications which are designed o remedy past
discrimination, see Adarand, 515 U.S. at 227, City of Richmond v. J.A. Croson Co., 488 U.S. 469
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(1989) (minority set asides invalid under strict scrutiny because city failed to show narrowly tallored
fit between compeling govemment interest and program).

Far from being benign, the use of race-based data will penalize victims of September 11 and
perpetuate a history of government-sponsored and private bias against racial minorities. Moreover,
in an increasingly racially and ethnically diverse society, efforts at categorizing the thousands of
victims accurately and fairly on the basis of perceived racial and ethnic group membership is ikely
1o be both inaccurate and unmanageably complex,

The Fund may suggest thal its objectives in using race-based tables are greater efficiency or
accuracy. However, this is not likely to be a "compelling® governmental objective supporting racial
classifications where the task of ascribing racial and ethnic identities to the victims is likely to be
complex and inaccurate. In any case, the goal of efficiency and accuracy can be well-met by the
Fund's consideration of non-suspect classifications, such as age, income history, and marital
status, which experts have long relied upon to assess projected fulure eamings, The Special
Master's hearings will give the government ample opportunity o consider claimants' “individual
circumstances” and award fair compensation without resorting to gross, overbroad generalizations
about race which seem hikely to violate the constitutional guarantee of equal protection.

The Fund Has Misled The Victims And The Public About Its Planned Reliance On Gender And
Race,

The Special Master's Office has, under questioning from attomeys, journalists, and experts in the
fiekd of tort compensation, acknowledged that claims may be assessed based in part on the gender
and race of the victim.21 Unfortunatety, the govemment has not been candid about this possibility
with potential claimants, or the American people.
We are not aware of any part of the Rule or other materials made available o the public in which
the Special Master or Department of Justice acknowledged that the government anticipates using
the victims' gender and race to determine compensation.22 To the contrary, the Rule and other
information have been quite misleading on this point. For example, the Rule states that the

will be based on the claimants' “readily identifiable” traits, and names among these
the claimants' "age, prior income levels, marital status, and the number and ages of the victim's
dependents."23 No mention is made of gender or race. Similarly, the Presumed Loss Calculation
Tables Before any Collateral Offsets Chart ("Chart®), which potential claimants are invited o consult
to estimate their compensation, appears 10 aggregate gender-based and race-based information.24
Persons consulting the Chart will find the same list of relevant “traits” mentioned in the Rule: age,
marital status, income and number of children of the victim, but the Chart makes no mention of the
potential relevance of the victim's gender or race. Indeed, the Chart's prefatory language strongly -
-and misleadingly- implies that women and men will be treated alike, by stating that the calculation
of compensation "assumes that each person would have worked a number of years equal to the
average expected worklife across the nation for males and females of the same age as the victim.*
See Chart, page 2.25

Because of the lack of clarity and candor from the government on this important issue, we are
concemed that potential claimants remain unaware that the gender and race of the September 11
victims threatens to reduce the compensation avalable for women and members of racial
minorities and violate their constitutional rights.

The Fund Will Discriminate Against Women Victims In Its Valuation Of Unpaid Services.



APPENDIX F: COMMENTS FROM NOW LEGAL DEFENSE AND EDUCATION FUND

According to the Rule, presumed economic loss for victims does not take into consideration the
true economic value of household services performed by the victims of the Seplember 11th tragedy.
The unpaid household services al stake may include such tasks as housecleaning, cooking, car-
pooling and lawn-mowing; compensation for unpaid services must include care-giving, such as
assisting children with school work or helping an older relative, as well. The Rule compensates
claimants with & lump sum for non-economic components of “replacement services 10ss."26 As it
relates to the valuation of economic losses, however, the Rule only compensates replacement
services for those victims who had no prior eamings or worked only part time outside the home.27
Yet full time workers, 100, perform valuable household services, and failure 1o fully compensate
those services will fall hardest on women victims and their survivors, because working women
typically perform a greater amount of these services than men,

It is accepled practice for courts in New York and beyond 1o compensate victims, including those
who work full-time, for the value of replacement services for their househoks work.28 Moreover,
Congress contemplated economic losses 1o be construed by the Fund with reference lo state
law.29 In New York State wrongful death actions, for example, plaintiffs may recover all “fair and
just compensation for the pecuniary injuries resulting from the decedent's death."30 New York
courts have interpreted "pecuniary injuries”-or economic kisses- 1o include the loss of household
services, and have not carved out an exception for full ime workers.31 The federal courts have
also recognized that the loss of a working woman's household services are recoverable, economic
losses.

While under-compensating all full ime workers, we are especially concemed that the Rule's
calculations will have a disproportionately negative impact on women victims, because women
continue to perform more household services than men, though each case must be viewed
individually. Thus, one study has shown that married women working full time with children under
the age of 18 perform approximately 35.6 hours of household services per week, as compared o
26.9 hours performed by men.33 Therefore, women victims and their survivors are likely to be
disproportionately harmed by the Rule's treatment of economic losses. By ignoring the extent and
worth of unpaid, household services performed by victims who worked full time when calculating
economic losses, the Fund fails to capture value of these "second shift* contributions.

Conclusion

We appreciate the enormity of the task facing the Special Master, especially as emotions about the
process run high. The terrorist attacks on September 11th were not simply “torts* and the
September 11 Victim Compensation Fund is not merely a fund to compensate victims of the
tragedy. Even in this climate of pitched emotions, basic principles of faimess - some of which are
constitutional in scope - must be honored in administering the Fund. Ignoring these principles
threatens the rights of women and minorities, and perpetuates the long history of government and
private discrimination against these groups.

Sincerely yours,

Comment by:
NOW Legal Defense and Education Fund

New York, NY
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Comments on Proposed Rule-Making: South Section

N002676
NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

January 22, 2002

Mr. Kenneth L. Zwick

Director

Office of Management Programs, Civil Division
U.S. Department of Justice

Main Building, Room 3140

Washington, D.C. 20530

Re: September 11 Victim Compensation Fund of 2001
Dear Mr. Zwick:

The NAACP Legal Defense and Educational Fund, Inc. (*LDF") is a non-profit corporation
established under the law of the State of New York. It was formed to assist black persons in
securing their constitutional rights through the prosecution of lawsults and to provide legal services
1o those suffering injustice by reason of racial discrimination. LDF's first Director-Counsel was
Justice Thurgood Marshall. For six decades, LDF attorneys have represented parties in itigation in
federal and state courts, including the seminal case of Brown v. Board of Education, 347 U.S, 483
(1954).

We urge you to consider carefully the detalled analysis submitted to you on this date by the NOW
Legal Defense and Education Fund but write separately to express our deep concems regarding
published reports that the Special Master of the September 11 Victim Compensation Fund, through

implementation of the Interim Final Rules, intends 1o use life expectancy tables’ that discriminate
against minority and female victims of the September 11 terrorist attacks. It is simply
incomprehensible 1o us that an agency of the United States government would sanction the use of
race-based and gender-based calculations to disadvantage people of color and women in the
determination of compensation 1o victims,

Published reports indicate that the Special Master intends to use the separate "work e

expectancy” tables to generated by the Bureau of Labor Standards from 1979-80 data®. By using
these tables (and any other race or gender-based tables) the federal government endorses the
concept that minority and female victims of the attack, had they lived, would have faced the same
discrimination in the workplace and elsewhere as existed in this country during the last fifty years.
The 1979-80 data, if it is to be used, will inevitably reflect the effects of racial discrimination in this
country. This is utterly at odds with the federal government’'s commitment to end race and gender
discrimination. Use of race and gender-based classifications in this context is also unconstitutional.

The federal government has, for the past fifty years, treated the struggle to end invidious
discrimination on the basis of race and gender as among its highest priorities. Pursuant to the
statutory prohibitions against discrimination contained in the Civil Rights Act of 1964, the United
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States Supreme Court struck down as unlawful the use of gender-based annuity tables in Los
Angeles Dept. of Water and Power v. Manhart, 435 U.S. 702 (1978). The Supreme Court has, only
recently concluded that even "benign® classifications designed to remove the effects of this Nation's
history of racial discrimination are subject to strict scrutiny. Adarand Constructors v. Pena, 515 U.S.
200 (1995). There is no compelling national interest in calculating the value of an African-American
life, or a woman's life, at an amount lower than that of their white or male conlemporaries. Race-
neutral means for making those calculations exist and should be used. The Constitution requires

nothing less,

We ask the Special Master 1o disavow publicly and forcefully the use of race-based and gender-
based tables for any purpose connecied with the administration of the Fund, The Special Master
should also publish a detailed explanation of how award calculations will be made and what data
sources will be used. The public should be given an opportunity for comment,

The use of race and gender-based tables to calculate compensation to families of victims of the
September 11th terrorist attacks will surely be divisive, will lead to litigation and by any measure,
will be a serious mistake.

Very truly yours,

Comment by
Elaine R. Jones, Direclor-Counsel
NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Ce: Honorable John D, Ashcroft, Attomey General
Kenneth R, Feinberg, Special Master

! In a recent article in Newsday, Deputy Special Master Michael Rozen confirmed the intended use
of gender and race-based tables to calculate final damages to be paid to victims of the September
11 attacks on the World Trad Center. Stephanie Saul. Less for Women? Work Life Statistics May
Limit Sept. 11 Fund Payouts to Victims, Newsday (New York, N.Y.), Jan. 4, 2002,

? We understand that those tables are published by the Bureau of Labor Statistics as Worklife
Estimates: Effects of Race and Education (Bulletin 2254) (Feb. 1986) and available at

hitp:/iwww.bls. govicps/cpsb2254.pdf.

N002632
United States Senate

January 17, 2002

Mr. Kenneth Feinberg
Special Master of the Sept 11th Victim Compensation Fund

U.S. Department of Justice
950 Pennsyivania Avenue, N.W,
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NO02609

Congress Of The United States
Washingtoa, DC 20515

January 112002

Kenneth L. Zwick

Director, Office of Management Programs
Civil Division

U.S. Department of Justice

Main Building, Room 3140

950 Pennsylvania Avenue NW
Washington, DC 20530

Dear Mr. Zwick:

We wrile 1o express concerns with the Interim Final Rule (the Rule) published on December 21 2001. 1
Although the Rule makes a good attempt setting forth regulations that would implement the September 11th
Victim Compensation Fund which was included in the Air Transportation Safety and System Stabilization
Act (PL. 107-42), the Rule contains procedures that are discriminatory to women and should therefore be
revised before becoming final on January 22 2002,

Farstly, the use of outdated data to calculate compensation will negatively impact the families of women who
perished or were severely injured on September 11th. The National Association of Forensic Economics
(NAFE), an organization of economists and other professionals who measure damages and/or proof of
liability in litigation, suggested recently that "[t]he worklife tables used [in the Interim Final Rule] in
projection are out of date, and especially inappropriate in the case of loss of eamings for women."2

"Worklife estimates” are an estimate of the number of years equal to the average expected work life of a
person. We understand that these statistics will be used, in part, to determine amounts of compensation for the
families, therefore, reliable and timely data will be essential for accurate calculations. Yet, the Special Master
proposes to use the US. Department of Labor, Bureaw of Labor Statistics’ (BLS), "Worklife Estimates™3
which are outdated charts, These estimates were made in 1979 and will show women working on average five
years less than men, a gap that has narrowed over time.4 The Burean of Labor Statistics’ Worklife estimates
are, according to the experts, widely considered as "invalid® and "out of date."5 We call on the Special
Master to use more widely-accepted, gender-neutral actuarial practices in his calculations. Secondly, in the
Rule the Special Master does not take into account houschold services performed by the working person for
the family, such as child care and houschold upkeep, when determining compensation. For women,
replacement of lost services can be significant. The National Association of Forensic Economics' Dr. John
Ward, has said that on average, women contribute 25 hours to housework compared to 10 hours for men. For
the victim's family, this could mean up to $300 000 in a lifetime 6

According to press accounts, approximately 25 percent of those killed in the September 1 1th attacks were
women, We strongly urge the Special Master to abandon the use of outdated worklife tables that
underestimate the time women spend in the workforce., In addition, the Special Master should compensate
victim's families for lost houschold services, Without these changes, families of women who perished or were
injured on September 11th will likely be under-compensated,

We realize that the Department is receiving commentary (including comments from some of us who have

signed this letter) regarding numerous other aspects of the Rule. This letter is not comprehensive, but is
intended to highlight these particular problems. We trust that you will give our comments every consideration
when finalizing the regulations to implement the September 11th Victim Compensation Fund.

Sincerely,

Carolyn B. Maloney Peter King
Member of Congress Member of Congress

Carolyn Mccarthy

Edolphus Towns
Member of Congress

Member of Congress

Steve J. Israel Felix J. Grucci, Jr.
Member of Congress Member of Congress

Nydia Velazguez Benjamin A. Gilman

Member of Congress

Jerrold Nadler
Member of Congress

Jose E. Serrano
Member of Congress

Member of Congress

Maurice Hinchey
Member of Congress

Gregory W. Meeks
Member of Congress



APPENDIX I: FINAL REVIEW AUTHORIZATION LETTER

Billing Code: 4410-12
DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFR Part 104
CIV 104F; AG Order No.
RIN: 1105-AA79
September 11* Victim Compensation Fund of 2001
ACTION: Final rule.

SUMMARY: Shortly after the September 11, 2001 terrorist attacks, the President signed the
“Scptember 11th Victim Compensation Fund of 2001* (the "Fund”) into law as Title IV of Public
Law 107-42 ("Air Transportation Safety and System Stabilization Act”) (the "Act”). The Act
authorizes compensation 10 any individual (or the personal representative of a deceased
individual) who was physically injured or killed as & result of the terrorist-related aircraft crashes
on that day. This final rule is the third and final step in the Department of Justice’s promulgation
of regulations pursusnt 1o § 407 of the Act, following the November 5, 2001 Notice of Inquiry
and Advance Notice of Rulemaking (*Notice of Inquiry™) and the December 21, 2001 interim final
rule.

After reviewing the extensive public comments and meeting with numerous victims,
victims' families, and other groups, the Department of Justice, in consultation with the Special
Master, is issuing this final rule and associated commentary, which make certain clarifications and
changes that are designed to address issues raised by victims, their families, and thousands of
collateral source obligations, or to a civil action against any person who is a knowing participant
in any conspiracy to hijack any aircraft or commit any tesrorist act. * * *

LE R

Dated: Mareh 5: 3002 %W
ohn Ashcroft

Attorney General
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APPENDIX K: G.M.M V. KIMPSON COURT TRANSCRIPT

[Tlhe first opinion that | was asked to render is what this child
might have become had he not been rendered disabled, And it's
my opinion that based upon the evidence that [ reviewed that this
child would have been capable of a master's degree, that is two
years of study beyond a four-year college degree, and may have
been capable of what we call a professional degree, that would be a
mD. ...

.« - [Wle see children achieving higher levels of education,
educational achievement, than their parenis as a generality. And it
is particularly true in Hispanic families. And one of the reasons
Jor thar is that the Hispanic population is a relatively young
population within the general fabric of owr sociery. Many of them
have been here for maybe one or two generations. And they came
from backgrounds, many of them, without substantial educational
histories.

So even . . . within the Hispanic population there is even a more
pronownced tendency for their children to have higher levels of
educational achievement than their parents,

Id. at 400:19-406:1, June 30, 2015 (emphasis added).
On cross-examination, defense counsel emphasized the low general educational
backgrounds of the ethnic group he characterized as “Hispanics,”

Q ...Now,in coming up with [your] conclusion, did you look at
national statistics in general for males who attain master’s
degrees and professional degrees, just in general of the
population, all people considered, whether they be whites,
blacks, Hispanics, Asians, just the entire population, the
plurality of the population, did you look at that?

A 1 did take that into consideration. And as | testified carlier, |
was focused on the population of individuals whose ethnicity

was Hispanic.

Q Okay. No,Iunderstand that, but I just want to know if in your
conclusions if that was part of it, you looked at the whole
population, correct?

A Well, when you say “the whole population,” 1 relied upon the
normative information . . . [and] the literally hundreds of other
studies that have looked at the relationship not only of
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parental educational accomplishment but also divided by such
factors as cthnicity, socioeconomic status, number of children
in the houschold, whether both parents were present in the
houschold.

Q My question is . . . did you first look at what the general
population is doing in terms of the attainment of master's
degrees and professional degrees as a threshold master? . . .

A Yes ldd. ...

Q For example, in [one 2009] study, . . . they are looking &t
males, just males, the entire male population, they are saying
41 percent of them had bachelor's degrees. . .. And then they
had other tables, didn't they? Didn't they have tables that
zeroed in on specific ethnicities, correct?

Isn’t it true, though, Dr. Reagles, that in those tables the
anainment of Hispanics of anaining master's degrees was in
the neighborhood of 7 .37 percent .. .7

Q Additionally, in terms of professional degrees, less than 2
percent of Hispanic males earned professional degrees, The
exact number is 1 .97 percent. . .,

Q Okay. So when you testified carlier that [G.M.M.] has a better
than 70 percent chance of caming a master’s degree and a
better than S0 percent chance of eaming a professional degree,
how do you come to that conclusion . . . ?

A Well, again, that was my testimony at the time of our telephone
conference. | revisited that particular model and concluded
that I couldn’t rely upon that model exclusively. [ went back
to the way that we have done this for years and years . . . and
utilized the correlational studies that are in the literature that
were cited in my report in arriving at the opinion not with
regard to a percentage of probability, but an opinion that had
this, the deficits not happened to [GMM.), that he would
have been capable of achieving a master's degree and perhaps
even a professional degree,

Q [Clorrect me if I'm wrong now, but you look at the parents, but
you also have to look at the ethnicity of the individual, right?

A Yes.
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Q ‘fhcir u!cslylc!hc salaries gcncmod by lhc parcnts"
A Socioeconomics.,

Q You have to go - it's like an accordion and you're going
further and further out because you have to get all of that in
order to compress the accordion amxi get the probability
guotient, correct? Would you agree with that assessment?

A With the comrelation coefficient.

Q Okay. So in this particular case, . . . would you say that it is a
high probability, a medium probability or a low probability
that [GMM.], a Hispanic male, will anain a master’s
degree?

A [ think it is a moderately high probability that he would, based
upon the family circumsiances that he came from, had this
incident not occurred, he would have had a moderately high
probability of completing a master's degree.

Q Now, you're also agreeing with me with the figures that |
delineated earlier regarding Hispanics in general and the
antainment of master’s degrees and professional degrees,
correct?

d.at 417:19-430:21, June 30, 2015 (emphasis added),

Precluding an answer, the court, on its own motion, ruled, excluding

ithnicity as a factor in damages computations:

Excuse me. [ won't allow you to continue along those lines.
Hispanics is too general a category. . . . You'll have to be more
definitive with respect to this particular family, We have
professors as well as gardeners who are Hispanics, and 1 don't
believe that we ought to go forward in federal court with that

assumption of uniformity . ...

Now, ladies and gentlemen, [addressing the jury] . . . I am now
instructing you that as a martter of constitwsional and federal law, it
is inappropriate where there is a case involving an individual with
a Hispanic background to rely upon a table which is
undifferentiated as to Hispanic individuals.

d. a2t 430:23-431:7, 436:15-20, June 30, 2015 (emphasis added),
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The court then inquired of the expert:

(I)f we struck from the information that you're relying upon

undifferentiated statistics with respect 1o, quote, Hispanics,

unquote, in what way, if any, would your testimony be changed?
Id. a1 436:24-437:2, June 30, 2015.

Dr. Reagles responded: “Not materially and substantially at all.” /d. at 437:11-12, June
30, 2015.

After the jury left the courtroom, the court explained that it was relying on its decision in
McMillan v. City of New York, 253 FR.D, 247 (EDN.Y. 2008), and the case’s *[d]iscussion of
race sociology and statistics.” Id, at 441:11-14, June 30, 2015, Neither party objected to the
ruling. /d., at 441:15-20, June 30, 2015,

On July 6, 2015, before plaintiffs’ separate economic expert, Dr. Tinari, took the stand,
the court reminded the jury of its June 30, 2015 ruling, adding:

I am now instructing you that as a matter of constitutional and
federal law it is inappropriate where there is a case involving an
individual with a Hispanic background . . . to rely upon . . .
assumptions by a witness [premised on ethnicity. |

You cannot treat the child as an average Hispanic but [may] only
[treat] him with respect to his specific characteristics, such as the
mother's degree, where he is living, the kind of family he is
coming from, et cetera. , .. Bul you cannot say that, for example,
Hispanics generally go to college less than others and therefore
use that statistic or that analysis or that chart,

Trial Tr, 576:19-577:8, July 6, 2015 (emphasis added). Plaintiffs’ economic expert was then
instructed as follows:

I'm instructing you now, doctor, that all your testimony with

respect to your projections must be based on this direction I'm now

giving to the jury{.]

1d. 3t 577:10-12, July 6, 2015.
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The cconomic expert projected plaintiffs” total future economic losses to be between 2.5
and 4 million dollars. /d. at 561:13-16, July 6, 2015. He explained that he had “not included in
[his] opinion any assumption of what an average Hispanic would do.” /d. at 578:3-5, July 6,
2015.

2. Defendant’s Expert
Dr. Lentz was defendant’s forensic economist. See Trial Tr. 1128:5-11, 19-21, July 8,
2015. He holds a doctorate in economics and has conducted research and taught at Virginia
Tech, Ursinus College, the University of Pennsylvania, and Drexel University. /d. at 1129:25-
1135:6, July 8, 2015, Dr. Lemz testified about his analysis of cccupational inheritance and the
plaintiff-child’s measure of economic loss. /d. at 1128:5-1174:22, July 8, 2015. He found that,
because the child-plaintiff was “Hispanic,” his future economic loss of carnings was lower than
that projected by plaintiffs’ forensic economist. See Trial Tr. 1140:15-1141:6, 1148:15-19,
1159:16-1160, July 8, 2015. The basis for the assessment was rooted in the following data:
Earning Capacity. According to the National Center for
Education Statistics, 2.1 % of Hispanic males held a Master’s
degree or better in 2013 while 13.1 % held a Bachelor's or higher
degrees. It can also be notexd that 73.1 % of Hispanic males held a
high school degree or better.
See Daubert Hr'g, Court Ex. 8-F at 5, June 22, 2015 (emphasis added).
The following colloguy took place between the court and Dr. Lentz:

THE COURT: [Blefore you testify, Doctor. . . . | note that your
report relies upon Hispanic males® education statistics. . . .

THE WITNESS: Yes.

THE COURT: And Hispanic males’ academic achicvements.

THE WITNESS: Correct.

THE COURT: On the average.

THE WITNESS: Yes.

THE COURT: 1 have ruled that it is unconstitutional to base
damages on the characteristics of a person injured as a[] Hispanic
or a member of any other ethnic group. So all of your answers

should be based upon individual characteristics and not the
general characteristics of a group, ethnic group. Is that clear to

you[?]
THE WITNESS: I believe so, sir.
Trial Tr. 1140:15-1141:6, July 8, 2015 (emphasis added).

Taking the court’s ruling into consideration, Dr. Lentz ultimately projected that if the
plaintiff-child obtained a baccalaureate degree, his total future economic loss would amount to
$2,509,542. Id. at 1160:2-6, July 8,2015. If he camned only a high school diploma, his total
future economic loss was projected at $1,384,776. Id. at 1160:7-12, July 8, 2015. A carcer
pursued in the “arts and design” field after earning one or more postsecondary education degrees

was estimated to yield $1,522,067. /d. at 1159:16-23, July 8, 2015.



