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Abstract

This dissertation comprises three studies of meaning-making in judicial opinions
involving school desegregation in the United States over the past 60 years. In the first study, I
examine rhetorical shifts across 82 Supreme Court rulings that consider school segregation. The
discourse analysis shows that segregation’s meaning has been unstable and contested since
Brown v Board of Education (1954), with five discrete meaning eras and vigorous internal
contestation within each period. At different times, segregation has referred to the presence of a
legal statute, the existence of demographic imbalance, and laws intending to perpetuate racial
imbalance. Given the fluctuating meanings of segregation, the accompanying requirements of
desegregation have accordingly shifted among eliminating official segregation laws, identifying
and eradicating laws that intend to segregate, and widespread busing.

Brown v. Board of Education (1954) famously held that that a set of “intangible
considerations” prevented separate schools from ever being made equal. In the second study, |
trace the meaning of “intangible” throughout the case law. First, drawing on publicly available
legal documents, | built a new dataset called the SSCC (School Desegregation Court Cases) that
comprises the full corpus of federal and state supreme court cases on school desegregation
between 1930 and 2015 (N = 2,207). Second, utilizing a series of computational techniques, |

built a terminological dictionary of words that were likely candidates to relate to or reflect the



meaning of the judiciary’s “intangible” concept. | found that the dictionary terms tended to
cluster into five concepts in the judges’ opinions: social capital or sociological factors,
psychological factors, assimilation, diversity, and other intangible considerations. While these
concepts were present in a substantial proportion of the case law, especially in the years before
and after Brown, their appearance in judicial opinions has declined over time, suggesting that
judges have become less interested in utilizing social scientific thinking and concepts to arrive at
or support their rulings on school desegregation.

While the second study documented a relatively high frequency of counts of appearances
of sociological terms in court decisions involving school segregation, it did not explore how
judges were using those terms. In the third study, | interpretively analyzed a subset (65) of school
desegregation cases most saturated with these terms to understand what they meant to the judges
authoring the opinions, what larger arguments or ideas they served, and towards what ends they
were invoked. Of particular interest was the nature of intangibility (the term “intangible factors”
that appeared in many of these cases). The interpretive analysis found that in a nontrivial portion
of the case law, judges were “thinking like sociologists” and making sociological arguments
about nonmaterial (intangible) dimensions to the nature of inequality that exists between groups.
It also revealed that the sociological language was used to serve a variety of ideological ends and
was relevant to case adjudication. Additional themes also emerged from the cases: school
financing, the notion that segregation created a feeling of inferiority in Black children, and the
idea that segregation prevented democratic inculcation. The findings provide insight into an
important and under-explored part of the Brown story, show how thinking and beliefs shaped
actions (i.e. judges’ rendering highly impactful decisions), and demonstrate the strengths and

limitations of text analysis for socio-legal research rooted in case law.
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Introduction
Animating Questions

What evil was Brown v. Board of Education (1954) trying to cure, and why? Its most
famous phrase, “separate schools are inherently unequal,” has become a fiercely held social and
legal truth. But is it really obvious what that phrase means, from a legal or sociological
perspective? Even asking the question can make one squirm, for Brown means so much to so
many people — the greatest legacy of the Civil Rights Movement, the great hope for a more
integrated society, the pinnacle of what the legal system can do for social progress. It is almost as
if the answer is too obvious to make the question worth interrogating. But grappling with it — the
main task of this project — is necessary to fully understand the history of Brown and the present
social reality of segregation. Why should equally provisioned schools, regardless of racial
composition, not be considered equal?

Was it the state categorization — the labeling of some schools as Black and others as
white — that created the inherent inequality?! Ameliorating that evil required removing the legal
Black/white barriers to accessible schooling in the seventeen states that had formal segregation
ordinances on the books in 1954. Were these legal codes and school signs what made separate
schools inherently unequal — because the state’s segregation imprint was enough to imply
superiority and inferiority, without regard to the resources or materials available within formally

segregated schools?

L In recent decades the Court has been focused on limiting the government’s, including school districts’, ability to
categorize people by race in any context, limiting the possibilities for race-conscious integration. The last major
Supreme Court ruling on K-12 desegregation severely limited school districts’ ability to use race to assign students
to schools (Parents Involved v. Seattle, 2007). When the government seeks to use race to categorize people or to
distribute resources in some way, it must narrowly tailor that policy to serve a compelling governmental interest (a
test known as “strict scrutiny”). The Court has found two interests that qualify as compelling in the school context:
(1) the compelling interest of remedying the effects of past intentional discrimination, and (2) the interest of
diversity in higher education.



What if that legal designation were to disappear — no more Black and white schools
codified in law, but then city governments relied on segregated housing patterns and
neighborhood school assignments to ensure that schools remained segregated? Or if the legal
barriers were to turn more insidious and covert, through a series of strategic school closures,
school district splintering, school choice models, and student assignment plans that preserved
demographic racial segregation without the strong arm of state law? Absent laws on the books,
should equally resourced, yet still deeply segregated, schools be considered inherently unequal?

Perhaps the answer was less legal and more emotional. How about the psychology of
segregation — the feeling of inferiority that could accompany forced attendance at a legally
segregated school? The famed yet fiercely contested Clark doll studies of the mid 20th century,
which argued that segregation caused Black children to see themselves as inferior to white
children, were cited in Brown for the proposition that segregation hindered Black children’s self-
esteem and confidence development. Was that the inherent inequality, impossible to cure without
ending the yoke of segregation full stop?

But might all of these answers ultimately be too small — what about the pernicious history
of segregation and its powerful influence on contemporary socioeconomic disparities? We know
that Black communities and schools have been woefully under-resourced since this country’s
founding. But while that history may be politically relevant, should it bear on constitutional
questions of equality; put differently, should the compounded disadvantage associated with
historic segregation be constitutionally relevant in the contemporary world? Should Brown be
read as a form of aggressive reparations via American schools?

And even without wading into that long history of compounded disadvantage, could there

be another dimension of education that made separate schools inherently unequal, perhaps one



that is more difficult to see? What about the intangible factors associated with education — not
per-pupil funding, teacher education and salaries, and quality of facilities — but the social capital
and social networks that develop at schools? Could addressing these intangible factors have been

relevant in thinking through why separate schools are inherently unequal?

The Long Debate Over Segregation and Integration

Inherently unequal sounds self-evident, but a second thought yields perplexion. At its
most narrow, the inherent evil behind separate schools were laws that required separation of the
races. Those laws are gone — the state cannot constitutionally separate children in public schools
based on their race. That sounds obvious and simple enough, and was a key holding of Brown.
But the case law after Brown shows us that while the legal answer is necessary to telling Brown’s
story, it is by no means sufficient.

If the answer were simple, desegregation would have been a short story, rather than
arguably the defining social policy intervention of the twentieth century. And it would have been
a far more regional story largely contained to the south, a dead letter throughout the North,
Midwest, and western United States. In the South, removing desegregation orders would have
encouraged more racially integrated schools, assuming residential zones were the primary
student assignment method. But in the north, there were no explicit segregation laws, and even if
there had been, removing them would likely have had little impact, given residential segregation
patterns and neighborhood school assignment criteria.

This project engages with the constellation of definitions, meanings, and concepts

embedded in debates over “segregation,” “desegregation,” “integration,” and “resegregation.”
School segregation has meant many things over time: legally mandated policies codified in law

separating children by race, race neutral laws that attempt to maintain racially identifiable



housing or schooling patterns, or the varied social practices, economic practices, and preferences
that produce racially identifiable demographic realities. Accordingly, the remedies mandated to
address school segregation have shifted: from undoing legally mandated school assignments, to
rejecting laws that intended to keep students separated, to state-ordered racial mixing via school
busing and family incentive programs.

In the seventy years since Brown, advocates across the political spectrum have harnessed
the case for a variety of political purposes, from those advocating for a legal order that rejects
nearly all uses of race, to those advocating for robust, affirmative efforts to make schools and
neighborhoods more racially and socioeconomically integrated. To contemporary conservative
legal advocates, the inherent inequality of segregation ended when the segregation laws were
struck from the legal codes. Brown represents the triumph of the “colorblind constitution,”
inspired by the famous Plessy dissent from which the term derives. Brown’s meaning was about
removing the stain of legal segregation. To rip “Black” and “white” signs off school doors was
accomplishment enough. To imply otherwise could be offensive in its own right — why should a
“Black school,” equally provisioned and without the pernicious banner of legal segregation, be
inherently unequal to one whose student body was composed of all white children?

But for much of Brown’s history, the case meant something else, something broader, and
is still invoked today to symbolize a bold vision of American education, and American society

writ large.? For many advocates, Brown was not just about formal legal codes, it was about a

2 Brown and its progeny held that under the Equal Protection Clause students had a right to a desegregated
education. Vindicating the right to desegregation is clear if it means ending legally mandated segregation: the
remedy of removing Black/white school signs fully vindicates the right to desegregation. But if the right to attend
desegregated schools is broader, how to fully vindicate that right via traditional remedies is more difficult. After
formal segregation laws were removed, courts shifted to evaluating facially race neutral policies that either had been
designed to perpetuate “segregation,” or that in effect did perpetuate segregation. For the two decades after Brown,
the constitutional test focused on showing that a certain policy had a disparate impact on people of color; evidence
of the intent behind policies was secondary. From there the court developed various tests for whether a school
system was still constitutionally violative. In Green, the Court identified six indicia of a dual system: racial

4



system of segregation, built over hundreds of years of American history. Brown’s meaning was
far bigger than a few sentences in a dozen legal codes; it was about undoing that deeply
entrenched system and ending segregation root and branch, removing all vestigial remainders of
segregation. As evidence, they point to the decades of school busing and other affirmative
integration efforts that followed the Brown ruling. These massive efforts were required to undo
the havoc segregation had wreaked on educational and economic opportunities.

And apart from what Brown’s correct legal meaning was, integration itself, across its
long history, has not been considered an unequivocal good. Critiques have been myriad: that
neighborhood schools are valuable despite persistent residential segregation, that integration
does not improve student outcomes, that the costs on children and families are too profound, and
that it prioritizes proximity to white families as a means of improving opportunities rather than
investing resources in communities of color. This last critique was perhaps most famously made
by Harvard Law School Professor Derrick Bell, who, despite being an early proponent of
integration, came to see the policy as insidious and more geared toward placating white families
than truly empowering Black children and undoing systemic oppression (Bell 1980). Bell came

to argue that improving schools in communities of color, independent of integration, was wiser

identification of students (i.e. demographic segregation), faculty, staff, transportation, extracurricular activities, and
facilities. The doctrinal rule for desegregation became whether a school district had eliminated all racial inequality
in the Green factors. Once a district had eliminated these vestiges of “segregation,” it could be declared “unitary,” or
no longer operating dual black/white school systems, and be freed from judicial oversight. The tests differed for the
south and the rest of the country — in districts that had never had formal segregation orders (in the north and west),
the standard came from Keyes: plaintiffs must prove that “a current condition of segregation resulted from
intentional state action.” The Supreme Court has long been slippery as to what actually constitutes unitary, noting in
Pitts and Dowell that the term “does not have fixed meaning.” With Dowell and Pitts, the Court began to de-
emphasize the Green factors, instead finding that judicial control should be relinquished if a court determined that
school districts had complied with desegregation plans in good faith for a reasonable period of time and had
eliminated vestiges of intentional discrimination to the extent practicable. Evidence of intentional discrimination
and/or efforts to preserve school segregation became the key criteria. A series of Supreme Court rulings limited the
constitutional relevance of disparate impact cross domains, instead emphasizing that litigants needed to prove
intentional discrimination for there to be a constitutional violation. (Griggs v. Duke Power (1971); City of Mobile v.
Bolden (1980); Wards Cove Packing (1989); but see Inclusive Communities (2015)).
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policy. Justice Clarence Thomas has invoked a version of this argument, calling the idea that
access to white children is required for Black children to succeed offensive, misguided, and
racist (Parents Involved 2017 dissent). The evil of segregation was state imposed racial
separation; any efforts beyond that to affirmatively integrate are demeaning.

Grappling with these questions took the United States courts on an unprecedented
journey — one that spawned thousands of cases and, at its peak, millions of children put on school
buses in the name of constitutional rights, or equal opportunity, or reparations, or all of the
above. By 1979, integrationist interventions were at work in over 2000 school districts affecting
more than 34% of the U.S. student population (Wilkinson 1979, 190). The scale of desegregation
was so Vvast that some scholars have called it America’s “Second Reconstruction” (Woodward
1955). Desegregation was the only systematic effort in U.S. history that sought to improve
opportunity through racial mixing in a major avenue of life: the schools. But today, just over 300
school districts are under desegregation orders, affecting less than 5% of American school
children (Ryan 2010). School busing for integration has all but evaporated in large school
districts (McDonald 2007), and studies show that schools are becoming more demographically
segregated (Reardon et al. 2012; Orfield 1996). Despite what we know about the negative effects
of “segregation,” desegregation is no longer at the top of the education policy agenda (Mehta
2014; Orfield 1996; Massey and Denton 1996; Loury 1997). While for much of the 20" century
equal opportunity through racial school integration dominated civil rights activism,
contemporary education reformers no longer place integration at the top of the policy agenda.
KIPP, the Harlem Children’s Zone, and the Broad and Gates Foundations, for instance, explicitly

prioritize educating low-income students of color within hyper-segregated contexts. These



organizations implicitly argue that the correct combination of tangible factors can overcome
disparities in the intangible ones.

In this dissertation, I investigate the meanings and legacy of Brown through the language
judges used to discuss these concepts. Equal opportunity depends on undoing segregation.
Segregation depends on what the courts do, and what the courts do depends on how judges think.
Thus, the first goal of this project is simply to understand what segregation meant to the Courts
(Chapter 1). How did the judiciary define segregation? Was it one definition, or many? Did the
definition change at different times? And how does this matter for desegregation, the policy
corollary that intimately depends on the meaning(s) of segregation. To answer these questions, I
go to the source, and turn to the full corpus of Supreme Court cases on school desegregation over
the past 60 years.

Brown v. Board of Education (1954) famously held that “intangible considerations” made
segregated schools “inherently unequal.” This idea has not been sufficiently explored as an
explanation for how Brown came out the way it did, or a motivator for desegregation case law
write large. The second goal of this project is to empirically determine the prevalence of the
concept of intangible considerations in the 60 years of school desegregation court cases (Chapter
2), and how that prevalence has changed over time, Its third goal is to unwrap the nature of the
concept of intangible considerations, or intangibility, to the judges authoring school segregation
court cases throughout the country (Chapter 3).

The beliefs and subsequent actions of these powerful actors, judges, affected the
schooling experiences of millions of children. Once institutionalized in law, normative
orientations about how it is (or is not) fair to distribute educational resources in society impact us

all. Understanding how legal language about desegregation, for example, has changed, can



provide insight into why desegregation came to fall off the policy agenda. This, in turn, has
implications for thinking more broadly about how ideas impact the sorts of public policies
adopted. This project grapples with how deeply institutional actors, judges, meaning-make about
segregation, inequality, and law. It uses judicial texts as data.

Sociologists of knowledge are interested in questions of how ideas come about, spread,
change, become fixed, and disappear. The public education system represents the longest arm of
the state most citizens ever experience; therefore, the schools have historically been the primary
site at which clashing visions of equal opportunity are deliberated (Dewey 1900; Duncan and
Murnane 2011; Mann 1957). Few areas pose as ripe a ground for studying these processes as
federal court cases, where the currency of the realm is the interchange of ideas. Furthermore,
sociologists of law are interested in the ways law structures our social world — gaps between law
on the books and law in real life, and sites where law is contested. Studying fraught legal
concepts provides purchase on these questions, demonstrating the deep instability within a legal
order that relies on stability, predictability, and public confidence.

Courts, like any institution, do not exist in a vacuum. These cases were all decided within
changing social realities. As much as judges were dealing with the litigants before them, they
were also responding to, at various times, resistance and evasion by school districts, segregated
housing patterns, funding for school busing, white flight in reaction to court ordered
desegregation, the increase in private school enrollment, changing presidential administrations

and accompanying friendliness or hostility to desegregation,® elections, increasingly multi-racial

3 Cross-branch cooperation is typically thought of as having spurred the pace of integration dramatically, with the
cooperation of the Department of Education following the passage of the 1964 Civil Rights Act and the increased
pressure districts, and the judiciary, were under to ingrate. President Nixon publicly embraced the intent rule,
championing an understanding of the causes of school segregation as rooted in market forces and personal
preferences, rather than intentional government policy (Siegel, 2018, p. 7).
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student populations, and an ever-rising focus on student performance and test scores. The
composition of the Court is inherently political, with changing political winds, via elections,
dictating the ideologies of each new appointment. The courts, while not always explicitly, are
forced to grapple with these realities, and make their rulings in conversation with them.

This project helps us better understand the story of Brown; it demonstrates the deeply
fraught nature of “segregation,” and shows the presence of a pivotal and unique language set
largely missing from analyses of desegregation history. How political actors imagine what
segregation and equality mean, and then what those concepts do and do not require of the state,
is a necessary first step for assessing the effects of policies on outcomes of interest (e.g.

cumulative advantage, life earnings, educational/occupational attainment).

Chapter 1

In Chapter 1, the research question is a simple one, at least on face: What did segregation
mean to the Supreme Court justices who were making decisions about its future? I also asked,
how did the meaning of segregation change over time at the Supreme Court? The data were the
82 Supreme Court rulings that considered the meaning and constitutionality of school
segregation between 1954 and 2007. The discourse analysis conducted in the chapter revealed
something startling (or maybe not): what segregation means, its very definition, varied across the
cases, the justices, and time periods. Desegregation policy changed right along with it. That
segregation had more than one meaning underscores the highly contested nature of the concept.

The analysis uncovered an historical arc in the case law, and five distinct “meaning eras.”
For example, just after Brown (1954), the Court defined segregation as the existence of a legal
statute requiring separation of the races. Later, this conception expanded to include the existence

of any government policy that intended to keep students separate. A fundamentally more



expansive definition emerged in the 1970s, where segregation came to be defined as numerical
racial imbalance in student composition, regardless of the existence of a law or policy. In the last
thirty years, the Court has reverted back to where it began, closing the “circle” of segregation’s
meaning.

These meaning eras each represent a fundamentally different conception of the problem
of segregation. Within each era, definitions of segregation were contested with dissenting and
concurring opinions, and even with contradictory views within single opinions. To treat the
meaning of segregation as settled would obscure the dramatic, lingering meaning disagreements
that exist. The chapter concludes that this combination of two dimensions of contestation
(within- and between-) has left segregation an “incompletely institutionalized legal concept.”

Most social scientific analyses of school desegregation seek to connect various judicial
regimes to the amount of demographic integration achieved by court rulings (Reardon et al.
2012; Logan, Oakley, and Stowell 2008; Rossell and Armor 1996), or to the associations
between desegregation and an outcome of interest, like test scores (Angrist and Lang 2004; Card
and Rothstein 2007; Gamoran and An 2016; Hanushek, Kain, and Rivkin 2009), inter-racial
friendships (Hallinan and Williams 1989; Quillian and Campbell 2003), or long-term
socioeconomic outcomes (Reardon and Owens 2014). But statistical evidence of persistent
segregation, for example, can be mistakenly used to suggest the failure of goals that it turns out
may never have been goals to begin with. The chapter’s findings challenge the notion that the
efficacy of Brown and other desegregation cases can be measured by the degree of statistical
integration that came afterward. The truth is that for most of the post-Brown era, desegregation
was a relatively narrow idea among its institutional designers (the judiciary), not an attempt to

dramatically undo a social system of racial oppression.
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Chapter 2

The research in Chapter 1 exposed how deeply contested the logics underlying Brown
have been throughout history. Part of the reason for this was a concept that Brown invoked that
came to have a powerful role in shaping subsequent debate. Specifically, Brown noted that a set
of “intangible considerations’” prevented separate schools from ever being made equal. The
research question of Chapter 2 is: What was the prevalence of the appearance of intangible
considerations in the 60 years of case law? How frequently did this concept figure into the
decisions being made?

Reading case law from the years immediately before and after Brown, | observed a set of
terms across cases that felt deeply sociological. In the five cases Brown cited most heavily,
widely understood as the intellectual origins of Brown, there were arguments that intentional
segregation by the state was anti-democratic, and that it exacted a psychological toll on Black
children. But I noticed that alongside these arguments sat other concepts in the case law that
have received less attention, including talk about disparities in sociological dimensions of
inequality — social networks, prestige, and reputation, among others. | became extremely
interested in whether these sociological concepts were in the minds of judges when they arrived
at the deduction that intangible factors make segregated schools inherently unequal.

To explore this further, in Chapter 2 | extracted digital documents from a legal archive to
create a new dataset (the School Segregation Court Cases — SSCC — dataset) that constitutes the
full corpus of federal and state supreme court school desegregation cases — 2,207 opinions. This
is the first project that uses computational text analysis to analyze desegregation cases. Though
various case studies have analyzed single desegregation orders (Bonastia 2012; Bass 1990;
Peltason 1961), mostly in cities that had landmark busing battles, there have been no attempts to

gather or study the full set of orders and rulings to trace changing rationales. I then built a
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terminological dictionary of words, based on language in Brown and related cases, that was
intended to capture the intangible concept. Most of the dictionary words reflect sociological
concepts of one kind or another. Computational text methods were applied to the dataset to
search for the appearance of the dictionary throughout the corpus, and other statistics were
employed to find out if the frequency of the dictionary’s appearance has changed over time. As
you might imagine, these data and methods tasks were not unchallenging; Chapter 2 explains
how it was all done. This is one of the first studies to use text analysis on court documents, and is
part of an emerging trend in sociology (Evans & Aceves 2016; Grimmer & Stewart 2013).

The findings of this research effort proved fascinating. I found hundreds of uses by
judges of the sociological terms of interest, indicating that sociological ideas were present in a
sizable proportion of the desegregation court opinions. This aspect of judges’ thinking about
segregation, the sociological aspect, has largely been overlooked in the literature about
desegregation. Moreover, the intangible dictionary words coalesced around five sociological
concepts in the court opinions: social capital (and cultural capital), psychological factors,
diversity, assimilation, and other intangible factors. The diversity concept appeared in 34% of all
of the cases, the intangible concept in 25% of all cases, the social capital/sociology concept in
18%, psychology in 16%, and assimilation in 8%. To the extent that judges were using particular
words in these concept clusters, the inference is that these ideas were present in their thinking
about whether and how to remedy the particular kinds of inequalities that they were

adjudicating.*

4 The core remedial principle repeatedly articulated by the courts in desegregation cases is that “the scope of the
remedy is determined by the nature and extent of the constitutional violation.” Milliken Il. But like the nature of the
constitutional violation, remedies too shifted over time. Brown Il famously held that integration had to proceed
“with all deliberate speed,” halting the progress of integration’s speed through the second half of the 1950s. The
remedy for school desegregation was typically the imposition of an injunction on a school district ordering them to
integrate, alongside a judicially managed desegregation program that changed school zoning and student assignment
methods to produce more racially integrated schools. The injunctive power of the courts to order these integration
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The other finding was that the appearance of this language in the judges’ opinions
declined markedly over time. It remains present today, though in a smaller proportion of cases.
The time trend away from the intangible dictionary’s appearance in legal opinions suggests that
the window may be closing on the influence of social science in the courts.

These findings are important because they uncover an intellectual motivator behind the
desegregation rulings that has not been fully interrogated before: the idea that separate schools
were inherently unequal because a set of intangible factors prevented them from ever being made
equal, and that those intangible factors were quintessentially sociological in nature. For example,
the chapter brings social capital into the history and politics of desegregation, and exposes
inequalities in access to social capital as a potentially compelling argument in the judiciary for

why desegregation was considered legally necessary.

Chapter 3

The research in Chapter 2 presents some fascinating counts, but its statistics cannot
describe what the words or concepts actually meant to the judges who were authoring the
opinions. Chapter 3 asks, what is the nature of intangibility? How were judges using words or
concepts like intangible factors or social capital? How did the words matter in these cases? The
chapter uses content analysis to interpretively analyze a subset of 65 representative school
desegregation cases to understand what the terms and concepts meant to the judges authoring the
opinions, what larger arguments or ideas they served, and towards what ends they were invoked.

The analysis found that judges were considering intangibility with a nuance and richness

that one might not necessarily have expected. For example, regarding the intangible factors that

plans was unprecedented (Gewirtz 2017). For liberals, the remedial measures need to be broad: busing, demographic
racial integration, reparations, and race-conscious programs. For conservatives, the remedial measure ballooned
from its correct original goal.
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fell under the general heading of social capital, | found judges thinking about inequalities
produced by segregation in children’s ability to access the other group’s social networks and
social spaces; adjust themselves personally and socially to settings comprising members of the
other group; benefit from the knowledge of the peers in the other group (an early version of peer
effects); enjoy companionship, friendship, cooperation with the other group; exchange ideas,
attitudes, opinions, perspectives, and debate with the other group; experience competition with
members of the other group; gain exposure to varied personalities, abilities, propensities, ways of
thought, and cultural attitudes of the other group; obtain knowledge about the habits and manners
of the other group; secure acceptance by the other group based on one’s own merits; and sit,
stand, play, and work physically next to members of the other group.

Additional themes also emerged from the interpretive analysis that the statistical analysis
of Chapter 2 was not able to detect. The most interesting one had to do with the intangible
inequalities produced by segregation around the concept of democracy. For example, judges
considered whether segregation would abort children’s development into adults who know how
to practice good citizenship, hinder children’s preparation to deal with a pluralistic society, and
deny them the opportunity to practice democracy via intergroup interaction and cooperation. In
the most recent cases, intangible factors came to be understood as an assumed reality of
inequality, but one that was beyond the control of the courts. Thus, how the intangible
considerations actually affected the judges’ rulings depended on the historical time period.

The findings provide insight into an important and under-explored part of the Brown
story, show how thinking and beliefs shaped actions (i.e. judges’ rendering highly impactful

decisions), and demonstrate the strengths and limitations of text analysis for socio-legal research
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rooted in case law. In the final, Conclusion, chapter, | assess the importance of the study’s
findings and their implications for scholarship in sociology, law, and social policy.

This project does not assert that words are the only way law matters, or the only form in
which law exists. Rather, focusing on words, especially using empirical methods, gives
sociologists an additional site of study. Showing how this language has changed in judicial
thinking demonstrates the narrowing place for law in doing anything serious about inequality.
Sociologists know that law is multi-faceted; words on the page are the beginning, not the end of
how law affects our daily lives. And in reality, they are not even the beginning, for a series of
social processes necessarily precede the litigation that produces opinions. But what the words
can tell us is what judicial space exists for a given policy area. The words help us see how
debates are structured and influence how realities on the ground play out. As we follow ideas and
words around the judicial system, across time and court, we are better able to understand a key
dimension of desegregation’s history. The findings of this project show us the increasingly
limited judicial space for arguments that broaden the concept of inequality to include intangible
factors like social networks, prestige, and reputation. On the ground, that means champions of
these ideas, who are keen to recognize the role of intangible factors in educational inequality, are
going to have a more difficult time. Furthermore, the retrenchment away from intangible factors
helps us better understand the contraction of integration as a judicial policy goal. Sociologists of
law, understanding the variety of places law is constructed, refined, and implemented, are
typically not focused on judicial language, in favor of empirical study of law and legal actors’
actions on the ground, or the impact of a legal change on an outcome of interest. But overlooking
words, and how those words change over time, cedes too much ground to legal scholars, and

misses an important social setting where law is made.
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Chapter 1: Seemingly Settled: Judicial Rhetoric and the Meaning of Segregation

Abstract

This chapter examines rhetorical shifts across 82 Supreme Court rulings that consider the
meaning and constitutionality of school segregation (1954-2007). This chapter argues that
segregation’s meaning has been unstable and contested within the Supreme Court since Brown,
with five discrete meaning eras and vigorous internal contestation within each period. At
different times, segregation has referred to the presence of a legal statute, the existence of
demographic imbalance, and laws intending to perpetuate racial imbalance. Given the fluctuating
meanings of segregation, the accompanying requirements of desegregation have accordingly
shifted among eliminating official segregation laws, identifying and eradicating laws that intend
to segregate, and widespread busing. This paper has implications for how scholars 1) think about
legal meaning-making processes, 2) measure the “success” of judicial rulings, 3) understand how
precedent enters judicial decision-making, and 4) envision the future of school integration.
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Introduction

School segregation is a prominent topic within sociology. Research typically takes two
forms: 1) studies of how population concentration by race and class affects life outcomes (Fiel
2013; Reardon et al. 2012; Massey and Denton 1993) and 2) evaluations of the impact of
removing judicial desegregation orders on school composition (Reardon et al. 2012; Logan,
Stowell, and Oakley 2008; Rossell and Armor 1996). The studies typically begin at Brown v.
Board of Education (1954) and treat segregation as a settled concept; the only question becomes
how it has evolved demographically. While certainly important, neither tradition grapples with
how judges, the main architects of desegregation law and policy, understood segregation across
time, and how those understandings have shifted.

But for the federal courts, segregation has always been a deeply contested idea (Kull
1992; Tushnet 1997; Siegel 2003). If sociologists are to understand why segregation persists,
they must grapple directly with legal meaning making processes and the ways legal notions of
segregation have changed. Differences in judicial meanings helped dictate the schooling
experience of millions of children, families, and communities; desegregation touched nearly
everyone in some way (Cover 1986).

This paper examines the 82 Supreme Court cases (1954-2007) that debate the meaning of
racial school segregation. New social categories are inherently unsettled, and in 1954,
determining what segregation meant was uncharted terrain for the courts. | argue that 1)
Segregation’s meaning at the Court can be clustered into five eras, each representing a
fundamentally different conception of the problem of segregation (ranging from formal legal
statutes to demographic imbalance in schools as compared to community/district racial
composition), with different accompanying policy prescriptions for desegregation (ranging from

removing formal segregation laws to mandatory busing). Internal to each of these eras was
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further contestation in concurring and dissenting opinions. 2) The combination of shifting
dominant viewpoints across time, and the permanent internal contestation, has caused
segregation to be “incompletely institutionalized” (Cherlin 1978). This helps to account for the
limited consensus around the success of desegregation, or its future prospects.

The paper begins by introducing the theory and literature on law and social change, legal
meaning-making, and institutionalization, followed by a brief history of school desegregation.
The next section presents an interpretive analysis of how the legal meaning of segregation
changed over time. The paper concludes by discussing implications for the sociology of school

segregation, and the future of American school integration.

Law and Social Change

Studies of the impact of court rulings typically look at “gaps” between a “treatment” (a
court ruling) and its effect (an intended on-the-ground outcome) (Rosenberg 1991; Reardon and
Owens 2014; Gould and Barclay 2012). Rosenberg’s The Hollow Hope (1991) remains a
dominant “gap” study of desegregation, and argues that Brown had little lasting impact on its
intended outcome — racial mixing in American public schools. Other studies have also found
limited or mixed evidence about the changes in racial demographics associated with Brown or
later desegregation rulings.

While Rosenberg’s analysis has been critiqued for methodological shortcomings and a
narrow time frame (Schultz & Gottlieb 1996), it also suffers from a narrow approach, as do
similar studies. Rosenberg evaluated Brown’s success using the metric of demographic change.
But Rosenberg failed to recognize that what he claimed the Court was unable to achieve

(demographic integration) was something it did not necessarily intend to achieve. The
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demographic imbalance definition ignores the Court’s constantly changing goal post about the
meaning of segregation.

Rosenberg briefly addressed this issue, but dismissed it casually. Discussing the famous
“Briggs Dictum,” (1955) in which 4" Circuit Judge John Parker held that Brown forbid
discrimination (meaning it only required removing formal segregation ordinances), rather than
required actual integration,® Rosenberg dismissed Parker’s argument as a politically-motivated,
incorrect reading of Brown. He characterized the Briggs Dictum as an outlier view; accordingly,
he argued, it remained appropriate to evaluate Brown’s success by changes in student
composition.

This is a significant oversight; Rosenberg overlooked the prevalence of Briggs Dictum-
logic in segregation case law. Only briefly, and never fully, did the Court take desegregation to
mean change in student composition. To overlook how judicial language about segregation
fundamentally expanded and contracted fails to connect why the empirical realities of school
integration may not match the lofty ideals often imposed on desegregation history. Rosenberg’s
argument fails to “take law seriously,” as Friedman (2006) calls it. In taking law seriously,
studies would more closely assess the intended effects of court cases, or at least engage with
legal conceptions of empirical topics. Outcomes could then be assessed with a more direct tie to
intended goals.

Accordingly, this chapter serves as an antecedent to studies of law and social change. The
goal of this paper is not to assess the “effects” of Brown, but to trace segregation’s meaning
according to judicial actors. Properly determining how to measure the “effects” of a case requires

understanding the precise nature of what was being decided; failing to do so risks incorrectly

5132 F. Supp. 776, 777 (E.D.S.C. 1955).
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evaluating a case’s success, or judging a case’s impact by contemporary goals. Similarly,
understanding how a ruling is mobilized and the sorts of opportunities and constraints legal

language presents, requires a close tracking of legal meanings and expectations over time.

Legal Meaning-Making

While the law is often imagined as a stable set of rules structuring social order, in reality,
law is built and maintained by a variety of actors: legislatures, police, lawyers, and judges among
them. Determinacy is not “inherent” in statutes, but is established socially (Mitchell 1990; Ewick
1992; Weissbourd and Mertz 1985). Even precedent, the stabilizing force of a common law
system, lends itself to fluid interpretation over time. While certain legal categories are agreed
upon (e.g., burglary, murder), particularly charged legal concepts, including segregation, hate
crimes (Phillips and Grattet 2001), labor laws (Pedriana 2006), and gender (Meadow 2010),
remain unsettled.

Certainly, the legal meaning-making process does not exist solely in the realm of formal
institutions; the nature of law is determined locally and often privately (Ewick and Silbey 1998).
Yet judicial review has long defined the American constitutional order, a tradition with roots in
English legal history that was solidified in Marbury v. Madison (1803). Accordingly, the
Supreme Court has held a unique role as the final arbiter of legal meaning. Rules and regulations
serve as a key constraint on and resource for social action (Pedriana 2006; Edelman et al. 1992).
Despite this grand position, Phillips and Grattet (2000) argue there has been comparatively little
work in sociology tracing the processes by which “legal concepts are formed, elaborated, and
delimited” (568) within the judicial sphere.

School desegregation represents an optimal site to study how legal meanings change. By

1979, integrationist interventions were at work in over 2000 school districts affecting more than
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34% of the U.S. student population (Wilkinson 1979, 190). The desegregation effort, scholars
have argued, represented a “principle of human oneness” (Wilkinson 1979, 42), “an occasion for
the rebirth of America” (Sarat 1997, 4), and an “attempt to eliminate prejudice, provide equal
opportunity, and guarantee rights for all” (Hochschild 1984, 11). Yet in 2018, just over 300
districts were under mandatory desegregation orders (Ryan 2010), as scholars lament Brown’s
“demise,” (Perez 2004), “dismantling,” (Orfield 1996), and the rise of “resegregation.”
Understanding how the problem of segregation was defined by the Supreme Court, whose words
trickled down to hundreds of federal judges across the country, who crafted plans and ordinances
for thousands of school districts serving millions of students, is an important task.

While most contemporary studies of school desegregation in sociology adopt an
outcomes-focused approach, there is a long history of studying legal ideas and meaning-making.
All the way back to Weber, the “constitutive” nature of ideas has been of interest to sociologists,
for “ideas have, like switchmen, determined the tracks along which action has been pushed”
(Weber 1958, 64). Bourdieu (1986) too thought studying legal meaning was essential for
sociology, for law yields a massive “but often invisible” (806) force on social life. He urged
sociologists to go directly to court cases, for “much of the social structuring happens in the
strange linguistics, symbolics, and hermeneutics of legal texts” (Bourdieu 1987, 810). Within
legal writings are “forms of social consciousness — systems of values and cognitive assumptions”
(Cotterrell 1992, 115). These “interpretations, elaborations, and justifications of doctrine” are
important because they “help to propagate structures of perception and belief that are
foundations of social order” (226).

Several studies in sociology have looked at legal meaning-making in various contexts.

Pedriana (2006) traced the interplay of judicial rulings and feminist social movements around
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sex discrimination. While judges initially adopted a “protective” frame, in which women needed
to be shielded from certain types of work, this frame eventually shifted to an “equal treatment”
frame, in which all jobs and tasks should be open to women. The shift had real-world
consequences for women’s occupational access. Dobbin and Kelly (2007) traced the history of
sexual harassment protocol. While in the 1970s sexual harassment meant employment
discrimination, by the 1980s, a more nebulous “hostile work environment” definition emerged.
Meadow (2010) traced the legal history of gender. She argued that over time, the courts have had
to “manage the uncertainty of postmodern gender identities” (816). They have settled largely on
a binary, where those seeking gender reassignment are treated surprisingly generously, yet those
seeking third categories, or non-categories, have been met with legal resistance.

Like sex discrimination, workplace harassment, and gender, segregation is an important
and contested concept. How its meaning is defined by judges continues to have real impact on
the ground. This project traces how judges have understood segregation across time, how those
definitions have changed, the internal contestations of those meanings, and how those meanings

mapped onto desegregation policy.

Legal Settling, Institutionalization, and Domain Expansion and Contraction

The process by which law becomes settled is similar to what Berger and Luckmann
(1966) termed institutionalization. Social norms of action and organization must come to be seen
as the correct way of doing things; they provide certainty and stability (DiMaggio and Powell
1991; Tolbert and Zucker 1996). Once modes of action are institutionalized, they are seen as
legitimate and demand conformity. Individuals come to forget that these mores are human
inventions requiring debate, construction, and reinforcement. Phillips and Grattet (2000) make a

parallel argument about the “settling,” or institutionalization, of legal meaning. As concepts
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become settled, they should require fewer new justifications and less debate. Dissenting opinions
should diminish. Over time, major disagreements abate and concepts gain settled meanings.
Once settled, legal constructs become portable to new substantive areas.

Institutionalization must confront ambiguities in human choices, social processes, and
measurement strategies. Ambiguity exists in all major social anchors — religion, the economy, the
family, and, notably, law. While law requires fixity, it is also inherently ambiguous, determined
and interpreted by individuals at various points in time, and emergent from messy conflicts over
power and distribution. As Edward Levi famously said, “If a rule had to be clear before it could
be imposed, society would be impossible. The mechanism of legal reasoning accepts the
ambiguities of words” (Levi 1948). The only way to address the problems ambiguity creates,
Levine argued, is to study ambiguous concepts directly — to clarify semantic differences in
usages of specific terms, place these meanings within larger intellectual contexts, and catalog
what political or intellectual agendas the different meanings imply (Levine 1988, 31-32).

Yet institutionalization is not always a linear, nor a complete, process. Cherlin (1978)
termed second marriages an “incomplete institution.” Institutionalization requires social roles,
definitions, and norms to cement over time and become socially acceptable. Second marriages
lack these. Few social norms exist for how to navigate relationships with first families or treat
step-children. Cherlin (2004) built on the original concept, and argued that even first marriages
have become “deinstitutionalized” as new marriage expectations, non-marriage cohabitation, and
same-sex marriage have challenged marriage’s traditional meaning. In both articles, Cherlin
advocated for the centrality of law in establishing institutionalized arrangements, and suggested
that “close studies of changes in language and the law may be illuminating” (Cherlin 1978, 647)

for helping understand institutionalization processes. Laws have facilitated the
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deinstitutionalization of marriage by loosening the requirements for divorce, granting shared
child custody, and recognizing same-sex unions (Cherlin 2004). The language of law, then,
structures how people interact with institutions, backed up by the power of the state.

I argue that segregation is an “incompletely institutionalized” legal concept. Brown
(1954) ignited a vigorous constitutional debate about the meaning of segregation. Tushnet has
argued that the Court “never really resolved...what desegregation meant” (Tushnet 1997, 69).°
While some argued, then and now, that Brown (1954) sought only to require race-neutral student
assignment policies (Bickel 1955; McConnell 1995; Kull 1992), others regarded desegregation’s
goals as more broadly seeking racial balance and compensatory justice (Patterson 2001). Only by
carefully tracing the contours of segregation at the Court over time can we see how meanings

changed over time, and what implications those meaning changes might have for social life.

A Brief History of School Desegregation

Although the first litigation challenge to segregation was in the Massachusetts case
Roberts v. City of Boston (1849), historians tend to place the beginning of judicial engagement
with racial segregation at Plessy v. Ferguson (1896). Plessy (1896) held that separate rail cars, so
long as they were “equal in fact,” were constitutionally permissible. Plessy secured the legality
of statutory segregation in transportation, education, and public facilities. After the defeat in

Plessy (1897), the National Association for the Advancement of Colored People (NAACP)

& Lower courts recognized the ambiguity in Brown’s meaning, leading to wide variation in rulings. The Briggs
Dictum (“The Constitution does not require integration. It merely forbids discrimination...[the Supreme Court] has
not decided that the states must mix persons of different races in the schools”) famously rejected the idea Brown was
about racial mixing. This logic became a model for many southern judges seeking to avoid any demographic change.
Judge Wisdom Minor of Louisiana had an alternative interpretation. Neither non-racial assignment policies nor
token integration were sufficient to undo a segregation system. It did not matter whether the state operated
segregated schools “by law or by custom.” U.S. v. Jefferson County (1969). Minor argued that “the only adequate
redress for a previously overt system-wide policy of segregation directed against Negroes as a collective entity is a
system-wide policy of integration.” Id.
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embarked on a litigation project to secure access to higher education opportunities for African-
Americans (see, e.g., Missouri ex rel. Gaines (1938), Sweatt v. Painter, (1950)). The NAACP
sought to prove that separate facilities were not equal, as Plessy required, because no segregated
white university was offering an “equal” college for African-Americans (Kugler 2004). By the
early 1950s, these challenges had moved to the K-12 context.

Brown (1954) struck down the separate but equal doctrine, famously holding that
“separate educational facilities are inherently unequal.” Following Brown, most states resisted
efforts to remove racial segregation statutes.’ In the south, legal separation was a more
pronounced barrier to school integration than in the north or west, where residential segregation
was the main culprit.® This meant that removing segregation statutes was likely to produce
increases in inter-racial contact in the south, assuming neighborhood schools as the default
student assignment option, but not necessarily in the hyper residentially segregated north and
west.®

After Brown, plaintiffs would sue a district, arguing that it continued to operate

segregated schools. District courts would review the case, often with a trial. The judge would

" The states that had explicit racial segregation statutes were: Alabama, Arkansas, Delaware, Florida, Georgia,
Kentucky, Louisiana, Maryland, Missouri, Mississippi, North Carolina, Oklahoma, South Carolina, Tennessee,
Texas, Virginia, West Virginia, and Washington D.C.

8 Throughout 20™ century American history, children have most often attended the school nearest their home. With
the advent of desegregation plans and the rise of school choice, this model has changed somewhat, particularly in
major cities, but remains true for the vast majority of American schoolchildren.

® The debate about segregation in the north and west versus the south is long-standing. In 1970, as the Elementary
and Secondary Education Act was being debated in Congress, Senator Stennis, of Mississippi, sought to de-
regionalize the government’s approach to desegregation. He proposed an amendment to eliminate the bill’s de jure
(southern)/de facto (northern) distinction. Unsurprisingly, northern senators worked to kill the amendment. Senator
Ribicoff of Connecticut, however, argued in favor, accusing the north of hypocritically hiding behind southern
segregation statutes to avoid demographic integration (Crespino 2006). Senator Ribicoff argued that “Somehow
residential segregation in the North was accidental or de facto and that made it better than the legally supported de
jure segregation of the South.” Mississippi Senator James Eastland made a similar argument: “I have never been
able to understand how a 10-year-old colored student in a public school in Harlem, Watts, or South Chicago, is
expected to look around and see nothing but black faces in his classroom and say to himself, “This kind of racial
separation does not hurt me because the State of Illinois does not have a law requiring me to attend all-black
schools. I should not feel hurt by this racial separation because it is the result of housing patterns that just
accidentally developed.” (Crespino 2006).
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write an opinion determining whether unconstitutional segregation was at work, and if so,
impose judicial oversight over the districts. Often judges were writing the student assignment
plans because local school boards refused.

These plans were hindered by white resistance to desegregation decrees. “Massive
resistance” occurred in the first decade after Brown, in which various localities refused to
implement the ruling, with watershed moments all over the country, including in Little Rock,
where it took the National Guard shepherding nine students into integrated classrooms, and
Prince George Island in Virginia, where the district opted to shutter its schools full-stop rather
than integrate. Following the massive resistance phase, “white flight” to suburban school districts
and private schools further limited the effectiveness of desegregation remedies. Judges were
forced to adopt the role of strategic planners, and had to act strategically to maximize the
effectiveness of remedies.

Over time, districts began to petition judges to lift their desegregation orders. If a judge
found the district to be desegregated, no longer operating “dual Black white systems,” they
would declare the district “unitary,” releasing it from judicial oversight. Various cases — Green,
Keyes, Dowell, Pitts, among others, established the contours of when a district was eligible for
release from judicial oversight.

Often segregation debates involved the state action doctrine, or the principle that the

Constitution and its protection of rights applies only to the government, not to private conduct.

10 Higher education cases have long been adjacent to K-12 desegregation cases. While initially questions of
segregation were also the focus of higher education law (though never questions of racial mixing as a component of
desegregation, as there were at the K-12 level), more recent cases have questioned when, if ever, colleges can
permissibly use race in admissions programs. All racial classifications employed by public universities are strictly
scrutinized, meaning that the respondent university and its officials have to demonstrate that the use of race in an
admission program is narrowly tailored to further a compelling governmental interest. Diversity in higher education
has been found to be a compelling state interest. These are live issues and are likely to change in the coming months
when the decision in Students for Fair Admissions Inc. v. President & Fellows of Harvard College is handed down.
It is widely expected that the ruling will further limit the permissible uses of race in higher education admissions,
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The doctrine explains why, for example, public schools and universities must protect privacy and
speech, among other rights, more rigorously than private institutions do. Where to draw the line
on what constitutes “state action” is an ongoing legal debate. A broad view might recognize the
implicit role the government has in daily life — the government backs up contracts and
commercial transactions, it invests in infrastructure and urban design. Alternatively, a narrow
view looks more closely at official government action, rather than the pervasive force the
government exerts. In the desegregation context, a narrow state action doctrine might only find
that formal, intentional desegregation reaches the level of state action. A wider view might
recognize the various ways education policy (crafting student assignment plans, designing

attendance zones, choosing where to build new schools) can contribute to segregation.

Data and Research Strateqy

I examine all Supreme Court rulings (N=82, 1954-2007) that deal with school
segregation. As Bonastia (2006) demonstrated, no branch of government ever supported
mandatory housing integration. Similarly, the desegregation of public parks, pools, recreation
centers, and private hotels and clubs was almost entirely access oriented; there was no effort to
require racial mixing as a component of desegregation. Therefore, the majority of the “unsettled”
political debates about the nature of segregation are confined to the education sector. While the
majority of cases analyzed are about Black/white segregation, cases involving Latinx and Asian-
American students are also included.

Gender segregation rulings are excluded from analysis.'* Gender segregation is not as

pronounced in public schools as racial segregation is. Litigation around gender segregation in

and may end race-conscious admissions altogether. Stulberg and Chen (2013) offer a thorough discussion of the
origins of race-conscious affirmative action in undergraduate admissions.
11 Cases involving language, disability, or religious segregation are similarly not included.
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schools has focused on equal provisions in academic course access and extra-curricular
activities, namely sports. Gender segregation cases have been more prominent in higher
education than K-12.

| take Brown (1954) as the starting point because the case catalyzed Supreme Court
debate about the meaning of segregation. Before Brown, the Court sidestepped cases that
required tackling segregation directly, letting many wind through the lower courts (the reason
Brown is the combination of five separate cases). Courts had to grapple with defining
segregation almost overnight: when Brown was decided. Relevant cases beforehand were mostly
confined to higher education.

Using Westlaw, | identified all Supreme Court cases that use the terms “segregation,”

“desegregation,” “integration,” “Negro,” “Black,” or “race,” or that cited Plessy (1897) or Brown
(1954). I cross-checked The Court Listener, HeinOnline, LexisNexis Legal, and the Supreme
Court Database. | tried to attain the largest data corpus possible, that included both “major”
desegregation rulings, as well as more minor ones. Because my research question is about how
legal meanings become institutionalized, I included all majority, concurring, and dissenting
opinions. For each case, | coded the judge’s conception of segregation, looking for continuities
and breaks across time. | also wrote analytic memos about each case, cataloging the different
ways segregation was treated.

This search produced 82 cases. | also read all attached lower court rulings. I included all
forms of case disposition including when the Court heard a full oral argument and issued its own
opinion (57), issued a summary affirmance or vacation of a lower court ruling (7), or issued a

procedural ruling like a refusal to stay a desegregation order (18). I also read hundreds of

certiorari denials; while many of these are perfunctory, others contain judicial reasoning. |
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attempted to read all relevant cert denials as well. While | mention a few of these denials, I

cannot say with confidence that I identified and analyzed the full set. By encompassing all forms
of disposition, I was able to gain insight into the process by which this legal meaning did and did
not become settled. The full set of Supreme Court cases analyzed can be found in the References

section.

Findings

Settling and the Judicial Interpretation of Desegregation

I identify five meaning eras for segregation at the Supreme Court. Table 1 summarizes
the “circle” of meaning segregation went through. The multitude of definitions adopted by the
Court, and the internal contestation within each meaning era, demonstrates that segregation is an
incompletely institutionalized legal concept.

While other scholars have periodized desegregation based on the degree of demographic
change seen on the ground (Reardon and Owens 2014; Clotfelter 2004), | have grouped cases
according to the predominant definitions utilized. In each period, the Court “delineated the
circumstances in which a construct can be invoked...articulating and establishing a foundation
for the rule or concept” (Phillips and Grattet 2000). Periodizing desegregation as such takes the
law on its own terms, foregrounding legal arguments over outcomes. Within each period,
definitions were unstable, with cases coming out in various directions and multiple definitions
being adopted. While the eras help impose order on an incompletely institutionalized concept,

internal to each there was not absolute consistency.

29



Table 1. The Circle of Meaning of Segregation in the U.S. Supreme Court
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To summarize Table 1, immediately after Brown (Brown’s Aftermath), the Court took
segregation to mean the existence of a formal segregation law. Desegregation was the
elimination of these laws; that was the legal remedy imposed on states to vindicate children’s
right to a desegregated education. Increasingly, states adopted strategies to avoid desegregation,
including crafty school assignment plans that kept students at pre-Brown schools, rezoning
school attendance boundaries, and even shuttering schools; the Court responded by expanding
the scope of segregation’s meaning to include government policies that intended to segregate
(Intention to Segregate). Desegregation meant eliminating these laws.

Quickly, the Court realized the difficulty of determining government “intent” behind
school policies, and adopted a wide notion of segregation: observed racial imbalance based on
counts. Desegregation meant demographic integration, and the associated legal remedy was
primarily mandated busing for the purpose of achieving some degree of racial mixing to mirror
district or community demographics.

Almost as quickly as the Court adopted this demographic posture, it backtracked, limiting
the circumstances in which racial imbalance amounted to segregation (Toward and Away from
Racial Balance). The remedy remained busing, but under more limited circumstances. In earlier
years, the Court looked to government intent as a way to broaden the definition of segregation
from explicit laws mandating racial separation. During this era, the Court used intent as a way to
narrow segregation’s definition from observed racial imbalance to racial imbalance produced
only by knowable, traceable, intentional government policies, with few policies reaching that
high bar.

Soon, racial imbalance did not even enter the evaluation of segregation, as the term

contracted back to a legal definition (End of Racial Balance). Busing’s reach narrowed even
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further. At present, for the Court’s majority, segregation is unrelated to racial imbalance, and the
desegregation project is effectively complete (Unitary Era), because laws ordering segregation,
or separation based on color, are extinct.

In each period, there was a dominant meaning of segregation, but contestation was never
eliminated. The divisive eras of disagreement did not settle the term’s meaning, but contributed
to the continued divisions that exist. Even within Court majorities, internal disagreements about
the precise evil of segregation and appropriate desegregation remedies lingered. Dissents at times
advocated for wholly different meanings, and those meanings did not follow a universal
ideological valence. Treating segregation as settled misses the debates endemic to
desegregation’s long history, debates still being waged at the Court. Even today, a powerful
dissent consistently invokes earlier meanings. The legal machination process for segregation did
not culminate in a stable, institutionalized term, but rather set the stage for continued
disagreement, making segregation incompletely institutionalized as a legal concept. In the pages
that follow, | demonstrate the accordion-like way segregation’s meaning expanded and

contracted through the five phases outlined in Table 1.

Brown’s Aftermath (1954-1960)
Brown (1954) laid the groundwork for decades of unsettled legal meaning. After the first

Brown hearing in 1952, the Court requested additional information from the litigants. In the
order, the Court suggested if it were to find the challenged segregation statutes unconstitutional,
it would “permit an effective gradual adjustment to be brought about from existing systems
segregated by law to systems not based on color distinctions.” The Court implied that
segregation by law was the issue to be addressed. However, the language in the final, unanimous

decision suggested the Court recognized a difference between racial imbalance and legal
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segregation. “Segregation of white and colored children in public schools has a detrimental effect
upon the colored children,” making no immediate reference to legal segregation as particularly
damaging. The next line though, “The impact is greater when it has the sanction of the law,”
suggests a legal interpretation. This juxtaposition implied an early recognition of statistical
versus legal segregation, though an equivocation as to which definition Brown embraced.
Segregation’s tension for the Court is evident in this seemingly simple line in Brown.

In the years following the landmark ruling, the Court utilized a narrow definition of
segregation: the existence of a segregation law. Had segregation statutes been lifted immediately,
and southern school districts adopted neighborhood school assignment policies, changes in racial
school composition would have occurred. However, with Brown Il (1955), the Court ruled that
the implementation of Brown (1954) could proceed “with all deliberate speed,” rather than
immediately. Brown Il empowered southern obstructionists, who were quickly able to devise
new policies to circumvent integration. Initially, even clearly racially motivated policies
withstood constitutional muster so long as states had eliminated segregation statues. The Court
denied certiorari on a 6th Circuit cases, upholding a “minority to majority” transfer plan (in
which any student assigned, by neighborhood, to a school in which they were in the racial
minority could transfer to a school in which they were in the majority), despite it perpetuating
racial isolation and being motivated by racially discriminatory intent (Kelley, 1959).

But this narrow position was not universal. In dissent to the cert denial in Kelley, Chief
Justice Warren, and Justices Douglas and Brennan, argued that the “m to m” plan effectively
amounted to a segregation statute, for it “explicitly recognized race as an absolute ground for the

transfer of students between schools.” Segregation, they argued, ought to be thought of as more
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widely inclusive of all state-driven, race-based barriers to school attendance. Fundamental

fractures as to the meaning of segregation were evident just three years after the ruling.

Intention to Segregate (1960-1968)
The question of statutory segregation “on the books” versus policies that maintained a

segregated system remained a sticking point for the Court. Gradually, the Court began to define
segregation to include policies that intended to maintain racial separation. In McNeese (1963),
the 8-1 Court held that Missouri having technically outlawed segregation was irrelevant, and
established that district policies could amount to segregation even without a statute. In Griffin
(1964), the unanimous court held that a race-neutral district closure was done, “to ensure...that
white and colored children...would not, under any circumstances, go to the same school,”
cementing the relationship between intent and segregation. In Monroe (1968), the unanimous
Court ruled against “m to m” programs, school zoning, and pupil placement laws that
automatically assigned students to the same schools they were assigned to pre-Brown.

Yet even as segregation’s domain began to include intent, the meaning remained
controversial in two directions. At times, judges thought the majority had over-interpreted Brown
and defined segregation too broadly. In his dissent in McNeese, Justice Harlan argued that the
Court should be remiss to “hold unavailing an administrative remedy afforded by a State which
long before Brown outlawed both by its constitution and statutes racial discrimination in its
public schools.” He clung to the solely statutory meaning, and resented the move to define
segregation as anything other than law on the books. He was explicit that the Court should not be
imposing desegregation plans on states that had not had legal segregation regimes pre-Brown.

Alternatively, other members of the Court were seeking an even broader definition, if

implicitly. In Goss (1963), the unanimous Court held that an “m to m” plan would “inevitably
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lead to segregation of students by race.” The idea that statistical integration was a necessary
element of gauging desegregation was slowly emerging. In Calhoun v. Latimer (1964), the
unanimous Court ruled that a race-neutral free-transfer system was insufficient for “the plan
would not achieve desegregation until sometime in the 1970s.” Here, the Court used
“desegregation” to refer to demographic integration. In Rogers v. Paul (1965), the Court ruled
insufficient a plan that desegregated students a grade at a time, rejecting this pace as not
achieving enough integration soon enough. Without explicitly recognizing the meaning shift, the
Court was implicitly defining segregation as racial imbalance, with accompanying demands for
desegregation remedies that achieved demographic integration.

In this period, construct elaboration is evident in the increasingly specified role of intent
in defining segregation. Over time, the judges were presented with a more diverse array of
behaviors and situations to reconcile with the segregation construct. The continued unsettled
definition of segregation is clear from emergent disagreements about segregation’s scope,
particularly whether segregation ought to be defined by racial imbalance. For the first time, we

see racial integration emerge as the appropriate and required response to segregation.

Slouching Toward, and Away, From Racial Balance (1968-1974)
In the late 1960s, segregation as racial imbalance solidified as a dominant definition of

segregation for the Court. But the period in which the Court utilized this definition, and the
accompanying broad desegregation remedies, was brief and never unequivocal. Almost as soon
as the Court inched toward racial imbalance, it contracted. While districts were still permitted to
adopt plans that sought racial balance, though increasingly constrained in their race-conscious
options, they were not required to. Decisions became more contentious, with an increasing

number of split cases, leaving segregation even less settled.
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Domain Expansion

In Raney (1968), the unanimous Court defined segregation by racial imbalance,
emphasizing a desegregation policy’s effectiveness in producing racial balance over
policymakers’ intent to segregate as the acceptable gauge of constitutionality. The only
acceptable plans were those that “promised realistically to convert” segregated school systems to
ones “without ‘white’ schools and ‘Negro’ schools, but just schools.” The Court was operating
against the backdrop of school districts’ evasion and resistance — the Court had seen district
responses to desegregation range from massive resistance bordering on nullification to crafty
schemes to evade judicial requirements. The idea that segregation was a demographic reality
defined by the actual racial composition of schools, not just a legal ordinance or intentionally
discriminatory laws, was repeated in unanimous rulings: “dual school systems must cease to
exist in an objective sense as well as under the law... [plans must] promise realistically to work,
and to work now” (unanimous opinion, Green, 1968); “Negro children and white children will sit
together and learn together in the same public schools” (Alexander, 1969); “[school districts]
ought to make every effort to achieve the greatest possible degree of actual desegregation,”
(Davis v. Mobile County, 1970); “desegregation is not achieved by splitting a single school
system operating ‘white schools’ and “Negro schools’ into two new systems...where one, is, in

fact, ‘white’ (Burger in Scotland Neck, 1972); “In a very real sense, the children...would
continue to attend ‘Negro schools’ and ‘white schools’ (Powell in Scotland Neck, 1972); “the

measure of any desegregation plan is its effectiveness” (Wright v. Emporia, 1974).

Terms like “in fact,” “actual,” “objective sense,” and “very real,” suggest that the judges
were defining segregation by demographic imbalance. Until Raney (1968) and Green (1968), the

Court had defined segregation by state policy intending to segregate, expanding the types of
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policies included. With these cases, the Court began to treat segregation as a descriptive reality.
Though the Court’s language indicated a greater emphasis on racial balancing, the stance was not
exceptionally aggressive, and while the Court upheld a number of local plans that pursued racial
balancing, the Court did not universally mandate that school districts seek dramatic demographic
changes. The expansion of segregation’s meaning, though limited, still presented a wider
window for plaintiffs and advocates as to what desegregation remedies could be. In this era, we
see a Court wary about the potential ramifications of its own decision-making: while it
recognized the importance of racial mixing to the desegregation project, wholeheartedly
embracing that view could have had dramatic on-the-ground ramifications the Court was not

prepared to endorse or require, much less enforce or actualize.

Domain Contraction
Alongside these decisions were others that obfuscated and eventually contracted

segregation’s meaning. Even many “pro-integration” decisions internally challenged the
relevance of racial balance to constitutional adjudication, further solidifying segregation as an
unsettled term.

Swann (1971) endorsed school busing as a segregation remedy, striking down a North
Carolina statute that prohibited school districts from pursuing racial balance. The Court found
that the statute’s race neutral assignment requirement “against the background of [residential]
segregation...would render illusory the promise of Brown... the flat prohibition against... racial
balance conflicts with the duty of school authorities to disestablish dual school systems.” Here,
the Court defined segregation as racial imbalance, for otherwise the duty of desegregation would
not have required actual racial mixing. The “promise of Brown” was real increases in

demographic school integration.
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But the message was mixed. While Swann (1971) held that racial mixing and
desegregation were connected, it simultaneously quoted earlier definitions of segregation used by
the federal government: “desegregation means the assignment of students to public
schools...without regard to their race...[not] assignment to overcome racial imbalance.”*? Racial
ratios should serve as “useful starting points,” rather than constitutional mandates, and while
districts should be allowed to seek racial balance, they would not be required to. In a single case,
the Court equivocated; it defined segregation demographically and suggested that part of the
required duty of desegregation was achieving actual racial mixing, but also endorsed early
conceptions that defined segregation more narrowly and suggested racial mixing was not
required for desegregation.

In Keyes (1973), the Court took a broad view of what constituted intentional segregation
in a non-southern context (Denver) where no segregation ordinance had existed. It was not the
demographic imbalance, per se, that was the problem, but rather the “actions of school
authorities motivated by segregative intent,” including gerrymandered attendance zones and
school site selection. The Court re-embraced intent as a primary dimension of segregation.

But in the same ruling, though, Justice Powell called the process of “identifying

‘segregative acts’ and deducing ‘segregative intent’ “torturous” and labeled the narrow focus on
intent as “perpetuat[ing] a legalism rooted in history rather than present reality.” He went so far
as to say that the Court ought to “minimize and ameliorate segregated conditions by pursuing an

affirmative policy of desegregation...on a national basis without regard to a doctrinal distinction

12 The original Health, Education, and Workforce Department Civil Rights Act guidelines treated desegregation as
solely about non-discriminatory school assignment. However, the 1966 U.S. Commission on Civil Rights Report
objected to this guideline, given the myriad policies districts were adopting to resist integration. The HEW
guidelines were revised in response to read: “The single most substantial indication as to whether a free choice plan
is actually working to eliminate the dual school structure is the extent to which Negro or other minority group
students have in fact transferred from segregated schools” (Cooper 1966).
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which has outlived its time.” In a concurring opinion, Justice Douglas continued to advocate for
a broad definition of segregation focused on racial imbalance and the deep roots of demographic
segregation in government policy. While Keyes appeared to expand the scope of desegregation to
a non-southern context, it gestured toward an earlier era focused on intent, yet simultaneously
embraced a vision of desegregation as racial balance and labeled the focus on intent overly-
legalistic. This internal confusion, and disagreement, left segregation incompletely
institutionalized.

Operating in the face of white flight out of urban school districts, in Milliken v. Bradley
(1974), the 5-4 majority rejected the relevance of racial balance in imposing mandatory
desegregation. White flight had proven so extreme in Detroit, demographic integration within the
city schools was impossible. Policymakers had designed an inter-district remedy plan, which
would have merged thirteen metropolitan Detroit school districts and assigned children across
this larger, metro-wide area. The Court rejected the plan, given that the plaintiffs had only
proven the existence of policies meant to segregate the city schools, not the suburban
surrounding twelve districts. Racial imbalance was irrelevant. The ruling blamed racial
imbalance on “unknown and perhaps unknowable factors such as immigration, birth rates,
economic changes, or cumulative acts of private racial fears,” and therefore the Court, and the
state, bore no responsibility for balancing students by race. Perhaps seeking to institutionalize
this definition, the Court held that “segregation as racial imbalance finds no support in our prior
cases.”

Even as Swann endorsed busing as a method of overcoming legal segregation, and Keyes
moved desegregation outside of the south, the cases, alongside Milliken’s clear policy

limitations, helped cement the idea that segregation meant intentional policies meant to separate
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students by race. The contestation is pronounced; Milliken attempted to claim that its rejection of
racial balance was always the law of the land, but that statement neglects the dozens of prior
cases emphasizing the relevance of racial balance. In a short period of time, the Court adopted
multiple definitions of segregation, reducing the likelihood of institutionalizing a legal

meaning.

Dissenting Opinions as De-Settling

The rise of dissenting opinions made institutionalization even more difficult. Chief
Justice Burger, joined by three others, dissented in Wright (1974), which had endorsed a racial
balance definition. He argued that desegregation meant the “dismantling of a legal, dual school
system,” rather than “the difference of one or two children per class, which would not even be
noticed.” A racial balance notion gave “controlling weight to sociological theories rather than
constitutional doctrine.” Pointedly, he accused the court of an “obsession with minor statistical
differences’’ reflecting the “gravely mistaken view that a plan providing more consistent racial
ratios is somehow more unitary than one which tolerates a lack of racial balance.” In dissent in
Keyes (1973), Rehnquist echoed the Briggs Dictum, and argued that Brown did not require
integration, but rather prohibited discrimination. Rehnquist found Keyes to be a “long leap” for

the Court, accusing the majority of equating “gerrymandering individual attendance zones in a

13 Occasionally, justices recognized segregation’s unsettled meaning. In a procedural denial of relief in Gomperts
(1971), Douglas wrote that “the precise contours of de jure [legal] segregation have not been drawn...the remedies
that are available where school segregation is de facto and not de jure are not yet clear.” Justice Powell in Keyes
lamented, “the doctrine of Brown did not retain its original meaning...the concept of state neutrality was
transformed into the present constitutional doctrine requiring affirmative state action to desegregate school
systems,” meaning achieve demographic integration. In Freeman v. Pitts (1992), Justice Scalia argued in a separate
opinion that the affirmative nature of desegregation had become “such a part of our legal fabric,” courts acted “as
though the Constitution requires such racial balancing,” an idea he objected to forcibly.
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district where separation of the races was never required by law” with southern segregation
statutes.

Justices Douglas and Marshall dissented as forcefully in the other direction. Douglas
argued that Milliken diminished Brown’s legacy, for “the Detroit schools are segregated by race

and the black schools are not only “separate’ but ‘inferior.””” He reiterated how active the
government had been “in building black ghettoes” and the responsibility it ought to bear for the
educational consequences. Justice Marshall went even further, arguing that “Whether state action
is responsible for the growth of the core of all-Negro schools in Detroit is, in my view, quite
irrelevant” when the real issue was the dramatic racial imbalance between the city and suburban
schools. This demographic reality “should be enough to support the choice of an inter-district
remedy,” employing perhaps the clearest racial balance definition a justice had ever used.
Demographic integration, is “what desegregation is all about.”

In less than twenty years, segregation had morphed from a narrow legal category
intending to eliminate segregation laws, to a project to purge school districts of a variety of
segregation-producing policies, to an even loftier effort that intended to change the racial
composition of schools and was beginning to move back again. In this time, the composition of
the Court had turned over almost completely, with Republican presidents appointing judges with
a far narrower view of segregation’s meaning than the earlier crop. Fundamental disagreements
about the relevance of racial imbalance to determining the existence of illegal segregation, and

the role of the state in creating this imbalance, led to segregation emerging from this period

incompletely institutionalized.
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The End of Racial Balancing
After Milliken (1974), the pivot away from racial balancing accelerated. However, the

domain contraction was not absolute, as a number of cases continued to utilize a racial balance
frame with a broad view of state actions that perpetuate demographic imbalance.

In Austin v. U.S. (1976), the 7-2 Court held that the lower court had “imputed segregative
intent far more pervasive than the evidence justified” to a board policy. “When separation is not
caused by state action,” the Court argued, “there is nothing inherently inferior about all Black
schools.” Similarly, in Dayton v. Brinkman (1977), the Court found the lower court’s mandatory
integration remedy overly punitive, given that the district had ended legal segregation years
earlier. Whereas Green (1968) held that “a remedy is to be judged by its effectiveness,” in
Dayton (1977) the Court held that “effectiveness is not a reason for extending a remedy to all
schools in a district,” if state policy is only partially responsible for segregation rates. In
Pasadena v. Spangler (1976), the 7-2 Court interpreted segregation’s cause as “people randomly
moving into and out of and around,” rather than government action. In Freeman v. Pitts (1992),
the 8-1 Court held that segregated housing and school patterns were not traceable to state policy
but rather to “independent factors consistent with the mobility that is characteristic of our
society.”

In dissents, segregation’s meaning remained contested. In Pasadena (1976), Justice
Marshall argued that desegregation compliance required sustained inter-racial contact. In Dayton
(1977), Justice Powell reiterated his broad interpretation of state action, rejecting the Court’s
narrow statutory view. In Freeman (1992), Souter and Blackmun both argued that legally
segregated school systems had been responsible for massive demographic shifts, and therefore
demography was not legally innocent. “Private preferences,” Blackmun wrote, “may in fact have
been created, in part, by actions of the school district.” Particularly given initial district
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resistance to Brown (1954), racial imbalance as solely due to demographic change was
“implausible.”

And even as more opinions adopted a narrow definition, others clung to a broader view,
with dissents in the opposite direction. In Columbus v. Penick (1979), the Court upheld a massive
racial balancing desegregation plan. “There is no magical difference between segregated schools
mandated by statute and those that result from local segregative acts and policies,” the majority
held. Rehnquist’s dissent argued that segregation was caused by “a mélange of past happenings
prompted by economic considerations, private discrimination, discriminatory school
assignments, or a desire to reside near people of one’s own race.” Districts “could [not] have
read Brown and gleaned from it a constitutional duty to practice...integration uber alles [above
all].” Powell, dissenting, was particularly concerned with the majority’s view that a school
assignment plan would “be capable of bringing about and maintaining the desired racial balance
in each of these schools.” This bestowed on districts, and courts, too much power and
responsibility for producing an integrated society.** In U.S. v. Fordice (1992), a higher education
case, the Court adopted a broad view of state action, including policies like historical ACT score
minimums. Even Justice Thomas agreed with this view, arguing that the policies showed a clear,
rather than attenuated connection to racial imbalance. Scalia dissented, differentiating the

“compelled integration” of K-12 from higher education, where only discriminatory admissions

14 At times, justices argued against aggressive integration plans (e.g. large-scale busing, school closures, district
mergers etc.) because such plans would engender white flight to private schools and suburbs. This logic,
interestingly, utilized a racial balance notion of segregation: even though we think that racial balance is not the legal
goal, we don’t want to approve a plan that will result in more demographic imbalance, thereby inhibiting the
integrationist goal we may privately, if not legally, support. Powell argued in Columbus (1979) that massive system-
wide remedies produced “resegregation,” because white flight always followed. Burger expressed skepticism about
the efficacy of busing, writing that “It is becoming increasingly doubtful that massive public transportation really
accomplishes the desirable objectives sought.” Powell dissented in Estes (1980) arguing that the Courts ought to
recognize and “appreciate that perfect solutions may be unattainable in the context of the demographic, geographic,
and sociological complexities of modern urban communities.”
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standards needed to be eliminated. “There is nothing unconstitutional about a black school,” he
wrote, distinguishing *“a school blacks must attend,” which is unconstitutional, from “a school
that, as a consequence of private choice...contains, and has long contained, a large black
majority.”

Many lower courts continued to approve plans that pursued racial balance, and the Court
tacitly approved these plans by refusing to hear the cases. In Cleveland v. Reed (1980),
Rehnquist dissented to the cert denial, and argued Cleveland had gone too far in “restructuring
the entire demography of the city” through large-scale busing. Dissenting to the cert denial in
Delaware v. Evans (1980), Rehnquist called the plan the majority approved, which merged
eleven school districts in Wilmington, “more Draconian than any ever approved by this Court.”
In Estes (1980), the Court approved a racial balance focused plan that required extensive busing
in the Dallas schools. In dissent, Powell argued that “It is puzzling that many trial and appellate
courts continue to misapply Green and largely ignore more recent statements on this issue.”

Two distinct views cemented in this period: one utilized a narrow, legalistic segregation
definition, and one that maintained racial imbalance’s relevance, with each claiming occasional
victories. In the twenty years after the onslaught of desegregation cases in the early 1970s, the
Court was still unable to settle segregation’s meaning and the appropriate scope of the concept,

leaving lower courts and school districts with limited guidance.

The Unitary Era
By the 1990s, decisions approving racial balancing had mostly ended, as the definition of

segregation contracted further, though forceful dissents continue to ensure segregation’s meaning

remains unsettled.
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In Oklahoma v. Dowell (1991), the 5-4 Court rejected the idea that housing policies were
responsible for school segregation. In Missouri v. Jenkins (1995), the Court struck down a
program to attract suburban white students to city schools for the purpose of racial balancing.
Rehnquist objected to “the suggestion that schools which have a majority of Negro students are

not ‘desegregated,”” without clear evidence of state action. Concurring, Thomas emphasized the
racial balancing implications of the dissent, writing that “it never ceases to amaze me that the
courts are so willing to assume that anything that is predominantly black must be inferior.”
School segregation patterns were about voluntary housing choices and private decisions, not
legal segregation.

Parents Involved v. Seattle (2007) split the Court 5-4 yet again. The case hinged on
questions of state racial classification (long the key issue in higher education cases). Given that
Seattle was not under a desegregation order in 2007, the majority held the district was not legally
segregated. Therefore, it was not permitted to utilize the limited race-conscious methods the
Court allowed for in districts still under mandatory desegregation orders.

In his separate opinion, Thomas argued that “resegregation is not occurring in Seattle,”
rejecting a demographic notion in favor of a strictly legal one. “Racial imbalance is not
segregation,” he said directly, and argued that the dissent used terms like resegregation as a
“mere incantation” of past unconstitutional policies. Only in the context of statutory segregation,
he argued, are race-based remedial measures required or permitted. In Louisville and Seattle,
while there is a danger of racial imbalance, “there is no danger of resegregation,” for there is no
threat that either city will reestablish dual systems in law.

Yet contestation remains. In dissent in Dowell (1991), Marshall again argued that the

point of desegregation was inter-racial contact. The effects of legal segregation can persist well
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beyond the lifting of a segregation order, and the “potential reemergence of one-race schools is a
relevant vestige of de jure segregation.” In Justice Kennedy’s concurring opinion in PICS
(2007), thought to have controlling weight given that he was the deciding vote, he argued that the
Court should not accept demographic segregation as the “status quo.” School districts should be
allowed to use race in student assignments, so long as race was used alongside other criteria like
income and family education level. He invoked a demographic definition, arguing that
segregation can be as demeaning when it “stems from bias masked deep within the social order
as when it is imposed by law.” He even noted that “the distinction between government and
private action can be amorphous.” While he was careful to maintain the risks associated with
state-based racial classification, he concluded by saying that the United States is obligated to
create “an integrated society that ensures equal opportunity for all of its children,” suggesting
actual demographic integration will remain at least tangentially legally relevant.

The four judges in the minority in PICS utilized the unsettled history of segregation to
make their case. Justice Breyer noted that for most of the Court’s history, a legal segregation
ordinance was not the measure of segregation. While “The plurality could validly claim that no
court ever found that Seattle schools were segregated in law,” in fact, many laws worked
together to create the racial imbalance observed in Seattle’s schools. In the face of a “return to
school systems that are in fact (though not in law) resegregated, many school districts have felt a
need to maintain or to extend their integration efforts.” The minority opinion did not hold that
racial imbalance was unconstitutional segregation per se, but that localities should be given
leeway to pursue racial balance as they see fit.

For the dissent, the hard-won gain was integration. For the majority, the hard-won gain

was the elimination of legal segregation, for as Thomas argued, “to equate the achievement of a
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certain statistical mix in several schools with the elimination of systematic de jure segregation
trivializes the latter accomplishment.” This debate remains powerful at the Court, leaving
segregation an unsettled legal concept, and making it difficult for lower courts and social

policymakers to find guidance from on-high.

Discussion

These findings demonstrate that segregation remains incompletely institutionalized, and
has implications for how social science ought to think about segregation, the institutionalization

of legal concepts, and the future of school integration.

Measuring the Success of Desegregation
Whether desegregation “worked” is an important question, given the resources that went

into the effort, and the violence and trauma associated with it. To assess judicial desegregation’s
success, though, requires “taking law seriously,” and developing a clear understanding of
desegregation’s goals at different moments in time. We can only evaluate if desegregation
“worked” if we know the goal posts, and how they changed. Evaluating success solely by school
race composition indices at once gives too much and too little credit to the Court. While
desegregation rulings erased segregation statutes from the books in states across the country, a
massive success, they have not produced sustained increases in inter-racial school contact. To
claim that the latter is the lone metric desegregation is to be assessed by ignores the
comparatively short historical moment (1968-1971) in which this was the measure that the
majority of the Court employed. So much of the literature is focused on desegregation and
demographics, or desegregation and test scores, that the history of meaning at the Court has been

overlooked.
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While the schools remain highly demographically segregated, they do not remain so
legally, at least in terms of explicit ordinances. Future research might focus on demonstrating the
role long-term state action has had in producing segregation, as others have advocated (Rothstein
2017; Katznelson 2005; Oliver and Shapiro 1995). Additionally, the almost singular focus on the
federal judiciary as the government body responsible and blame-worthy for school segregation
has allowed the federal legislative and executive branches, and state/local governments, to
escape much of the criticism for school attendance patterns (Bonastia 2006). Shifting research
toward legislative and executive policies would more accurately reflect the varied political forces
(particularly urban-suburban district boundaries) that contribute to segregated schools and

neighborhoods.

The Incomplete Institutionalization of Legal Concepts
Accepting law as inherently socially determined (Mitchell 1990; Ewick 1992;

Weissbourd and Mertz 1985), the analysis sought to trace changes in segregation’s meaning
since Brown. This paper challenges Phillip and Grattet’s (2000) characterization of time as
fundamentally settling for legal concepts. Time did not ensure that segregation’s meaning settled
into a fixed legal category, for fundamental and consistent disagreements as to the role of state
action in producing demographic segregation and the relevance of policymaker intent have
existed since Brown (1954). The segregation debate has existed far longer than the debate over
hate crimes yet is a far less settled legal concept.

Judicial opinions are the primary vehicle through which meaning is transmitted within the
legal field. Understanding how judges elaborate and justify doctrine is important, given the
social structuring in legal rulings. When the communicated meanings vary so widely, lower

courts and local policymakers struggle to set policy, leading to prolonged contestation. I argue
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that the combination of shifting meaning eras, and the ever-present vocal opposition via dissents,
has provided lower courts unclear guidance for how to determine and address segregation,
leaving the concept incompletely institutionalized. Institutionalization is a process that makes
social definitions and norms clear; it constrains social actors within institutional bounds. Because
segregation’s meaning has never been institutionalized, judges and policymakers have been
largely left to hammer out the meanings themselves, leading to divergent understandings of this
pivotal social reality, and limited tools for ameliorating this endemic problem. This paper, then,
has implications for how we think about institutionalization more generally, and the non-linear
routes concepts can take to becoming only partially settled.

I seek to place precedent within a larger sociological framework. Precedent explains how
judicial behavior conforms to institutionalized rules. Alternatively, this paper explores how such
rules do and do not become settled and how meaning is attached to rules. Stare decisis implies
that precedent has a decisive impact on how a case is adjudicated; once a precedent is
established, subsequent cases should be decided easily. While precedent always has shiftable
borders, recognizing that factual variations that were unanticipated or unaddressed must be
handled, ultimately, precedent is meant to solidify the juridical system. In the case of
segregation, the meanings attached to the concept, and thereby the precedential cases, have been
so varied, the way precedent functions is contingent upon rhetorical justifications.

Law’s indeterminacy has long been a critique of the legal order, both from those who
question the legitimacy of law’s uneven application and those seeking stricter legal rules
(Kelman 1981). Thinking about legal meaning-making as a manifestation of the broader concept
of social institutionalization helps us understand how legal actors develop patterns of interpreting

and justifying legal rules.
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Conclusion

While this paper is not the first to recognize that segregation’s meaning shifted in the
decades after Brown (Tushnet 1997, 2004; Wolters 2004), it is the first to carefully track just
how wide of fluctuations there have been. As segregation’s domain expanded, the Court
equivocated. As the domain contracted, the Court approved dozens of desegregation plans. To
some, desegregation is a completed, successful, legal project that successfully eliminated racial
categorization in student assignment. To others, desegregation represents a failed effort to
fundamentally change the racial composition of schools. Within each meaning regime, the lack
of settlement is apparent; the meaning ambiguity is pronounced. The incomplete
institutionalization of segregation has contributed to the vastly different interpretations of
constitutionally permissible segregation by the lower courts. Additionally, it has contributed to
the divergent academic interpretations of desegregation’s success. From one perspective, the
Court accomplished a massive change in the social structure — the deinstitutionalization of
segregation by extinguishing laws separating groups, helping to end Jim Crow. And yet this
deinstitutionalization continued in Jim Crow’s wake, unsettling for the next half century what the
state was required and permitted to do to address the long-term consequences of legal
segregation.

Judicial desegregation was one of the few large-scale policy efforts that sought to mix
people (children) in a major domain of social life: the schools. Despite desegregation’s scale, the
logic of desegregation as requiring integration was quite short-lived at the Supreme Court. As
many lament the failure of Brown and desegregation to produce true integration, it is important
to situate analyses of the effects of desegregation within the Court’s goals, and to not impose

broad political goals onto a single unelected branch of government. Doing so displaces the
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responsibility for addressing segregation from all levels and branches of governments, and from
our own private choices.

Racial and socioeconomic school and neighborhood segregation are profound realities for
millions of American children; segregation perpetuates inequality and deepens social
stratification. Whether government actors are willing and able to engage in affirmative
desegregation programs (via busing, school district mergers, public housing quotas, and other
race-conscious policies) depends in part on how the Court circumscribes segregation. The
meanings judges have attached to segregation have at times empowered, and at other times
limited, lawyers, community advocates, families, elected officials, communities, and social
scientists seeking to ameliorate segregation. Over three hundred school districts remain under
active desegregation orders (Reardon et al. 2012); lower courts are still supervising their student
assignment policies, school-level offerings, and demographics. How local judges ought to go
about deciding to release districts depends on the meaning of segregation.

Future research should continue to assess the portability of incomplete institutionalization
to other areas of the law. Law can seem fixed, yet its ambiguity is all the more interesting. And
it’s not just gaps between law on the books and law on the ground; even law on the books can be
internally divided, contested, and unsettled. While desegregation is perhaps unique in its
affirmative scope, many other controversial areas of the law are susceptible to massive changes
in meaning. For example, what constitutes a legal family has certainly changed over time, with
new advocacy efforts to expand the category (Bennion and Joffe 2016; Stacey 2012). In terms of
contraction, the legal definition of an employee is constantly shifting, with the rise of precarious
employment and the “gig economy” (Cunningham-Parmeter 2016; Kalleberg 2011). Tracing the

legal histories of these concepts helps us understand policy-making’s contours of, given, as
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Pedriana (2006) argued, the law’s status as a “master frame.” As is most certainly the case with
segregation, we cannot understand the politics and political pushback around legal issues unless

we understand how the courts are defining them.
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Chapter 2: Intangible Factors: The Judicial Meaning of Equal Schools

Abstract

Brown v. Board of Education (1954) famously held that separate schools are “inherently
unequal.” Why, exactly, separate schools were inherently unequal, has been debated ever since.
In this chapter, | focus on an under-researched phrase in Brown. Brown noted that a set of
“intangible considerations” prevented separate schools from ever being made equal (Brown v.
Board, n. 4). | trace the meaning of “intangible” and related terms throughout case law in the
years immediately preceding Brown, and the six decades after it. First, drawing on publicly
available legal documents, | built a new dataset called the SSCC (School Desegregation Court
Cases) that comprises the full corpus of federal and state supreme court cases on school
desegregation between 1930 and 2015 (N = 2,207). Second, utilizing a series of computational
techniques, I built a terminological dictionary of words that were likely candidates to relate to or
reflect the meaning of the judiciary’s “intangible” concept. | found that the dictionary terms
tended to cluster into five concepts in the judges’ opinions: social capital or sociological factors,
psychological factors, assimilation, diversity, and other intangible considerations. While these
concepts were present in a nontrivial proportion of the case law, especially in the years before
and after Brown, their appearance in judicial opinions has declined over time, suggesting that
judges have become less interested in utilizing social scientific thinking and concepts to arrive at
or support their rulings on school desegregation. These findings have implications for 1) the
history of school desegregation and the Fourteenth Amendment, 2) the role of sociological
dimensions of inequality in politics and law, 3) the relevance of ideas in social policymaking,
and 4) how we understand the meaning of Brown.
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Introduction

The doctrinal story of major court decisions on school desegregation in the years
preceding and following Brown v. Board of Education (1954) can be characterized as a slow
build toward a major expansion in the meaning of segregation, followed by an abrupt and
assertive contraction toward a hyper-legal definition. The legal tests focused initially on the
presence or absence of a formal segregation order; following the removal of these, the courts
looked for “vestiges” of a prior legal segregation regime, eventually narrowly focusing on
evidence of intentional racial discrimination by the state, rather than disparate racial impacts
caused in part by prior segregation regimes.

Brown famously held that separate schools are “inherently unequal.” Why, exactly,
separate schools were inherently unequal, has been debated ever since. Coleman (1968) noted
this, writing that Brown gave definition to the “unarticulated feeling” that separate schools were
not equal. Was it because state-sanctioned racial separation created two classes of citizens,
violating the Fourteenth Amendment? Because racial segregation marked Black children with a
“badge of inferiority” with damaging psychological effects? An implicit recognition that all-
Black schools would never have the financial resources all white schools do? All of the above?
Tushnet (2004) opines that “Brown continues to be controversial because Americans remain
uncertain about what its substantive commitments were” (p. 1693).

As | was analyzing cases for Chapter 1, | was struck by a phrase | had not seen before in
my readings on Brown that could shed light on the “inherent” inequality Brown articulated.
Brown noted that a set of “intangible considerations” prevented separate schools from ever being
made equal (Brown v. Board, n. 4). This line is puzzling: absent legal separation and the mark of

second-class status it implies, why should de facto separate schools not be equal, or equilizable?
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This is the logic of today’s high-performing charter schools: that a strategic investment of
tangible resources can overcome pre-existing social inequality. These intangible considerations
felt reminiscent of sociological ideas like social capital, social networks, and related concepts.

Sociologists have recognized, though not studied directly, the possible social capital
motivations behind Brown. Moody (2001), for example wrote that “At the heart of Brown was
the recognition that separate could never be equal, in part because the social relations formed in
school are an essential part of the educational process” (p. 679). Analyzing the various
dimensions of inequality, especially those that are more difficult to see like social capital and
networks, is foundational to sociology (Coleman 1974, p. 741; DiMaggio and Garip 2012, 5).
These elements are deeply powerful for social mobility and cannot be “made equal” through
tangible investments. In a world dominated by white supremacy, perhaps the only way to give
Black students a fighting chance at equal access to these “intangibles” was racial integration. If
this logic is correct, today’s policies of tangible investment in segregated environments will have
limited effectiveness. In exploring the meaning of intangibles, and testing whether it reflected
unobservable or non-material social forces as much as observable economic ones, we may be
able to reveal, uncover, or revive a new or dormant argument for why desegregation is legally
necessary.

While today’s lawyers, judges, and legal scholars are grappling with shifting doctrinal
realities, this chapter seeks to add a sociohistorical perspective to the current discourse, first by
bringing intangible thinking into the story of Brown and desegregation, and second by assessing
whether, alongside intentional discrimination, intangible factors were a legally relevant,

compelling, and robust vision of why desegregation mattered for American schoolchildren.
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This chapter explores the intangible concept directly. The main research questions are 1)
in the years before and after Brown, were sociological ideas about equality informing the
judiciary’s thinking about why segregated schools were unconstitutional? and 2) has the
frequency of representation of those ideas in court cases changed over time? This involves, in
part, exploring what Brown’s “intangible considerations” were. | hypothesize that “intangible”
was a capacious term, and meant non-financial, hard to see forms of inequality that inhere in
relationships: resources like social networks, reputation, prestige, role models, and job contacts.
The term “social capital” is often used in sociology as shorthand for these dimensions of
“intangible” (or not strictly economic) inequality that Brown was considering to understand why
separate schools could not be equal.

Based on language identified in Chapter 1, and utilizing a series of computational
techniques, I built a terminological dictionary to capture the “intangible” concept. The dictionary
contains 41 words (see Table 2), most of which are elemental sociological concepts and their
synonyms. | then use computational text methods to search for the appearance of the dictionary
throughout the full corpus of federal and state court cases that used the term “school” and
“segregation” between 1955 and 2015 (N = 13,600). After trimming for validity (i.e., making
sure that the cases in the dataset were in fact school desegregation cases — see Figure 1), | arrived
at a sample size of 2,207 cases for analysis. The distribution of these cases on level of
“saturation” with terms of interest was inspected, both in terms of raw numbers (e.g., the number
of times each term was used in each case, and the total number of terms used in each case), and
proportional to the total number of words in each case. The analysis below shows which terms
appear most frequently in the court cases, how they tend to cluster in judicial opinions, and how

their appearance has changed over the 60 year period.
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The primary hypothesis is that the intangible (or sociological) dictionary was present in
judicial thinking but evaporated over time. This hypothesis bore out: intangible thinking was
present in a substantial percentage of cases and this percentage declined markedly over time. The
findings suggest that in the past, courts were engaging with sociological notions of inequality,
but that the judicial space for asserting these forms of inequality as constitutional rights has
narrowed over time. It also calls for further interpretive analysis, to elucidate how these concepts
were being deployed, what they meant to judges, and why their presence diminished.

This chapter begins, in the sections below, with a discussion of the various literatures that
inform the analysis and to which the project contributes: the role of ideas in policymaking, the
history of school desegregation, and social stratification. | then discuss the data and methods
used to construct the dictionary of terms and the dataset of school segregation court cases,

followed by results.

Deseqregation Policy History

Race and class segregation present barriers to equal opportunity, leaving swaths of people
less able to access goods and resources, and limiting their potential outcomes. The public
education system represents the longest arm of the state that most citizens ever experience. As
such, tackling persistent segregation in schools is a key site for policy attempts to improve
people’s life chances by changing the racial and socioeconomic composition of the people and
places they are exposed to. Racial separation hinders the networks that can be formed across the
“color line” (Charles 2003). Accordingly, sociologists have been concerned with the impacts of
segregation for life outcomes in part because racial segregation impedes the kind of “informal,
neighborly relations” that matter for inequality and mobility (Myrdal 1944, see also Taeuber and

Taeuber 1965; Massey and Denton 1993).
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Public schools have historically been seen as an appropriate site for political “tinkering”
(Tyack 1995). Attempts to overcome both de jure segregation formally mandated by law and de
facto segregation that emerges from a wider set of social factors have been a focus of policy and
activism for decades. The courts, to varying degrees, have attempted to do both in the decades
since Brown v. Board of Education (1954). Historian C. Vann Woodward has gone so far as to
call the era America’s “Second Reconstruction” (Woodward 1955). Perhaps more so than in any
other research arena, sociologists have been involved in desegregation policy crafting and
evaluation, with University of Chicago Professor James Coleman’s famous 1968 report widely
credited as inaugurating massive efforts to desegregate the American public school system
through busing (Hallinan 1988, p. 7).

Desegregation’s history is roughly broken into two periods: Brown to the mid-1970s and
the mid-1970s to present (although see Chapter 1 for a more detailed historical sequencing). The
first period represents the most aggressive court-ordered desegregation efforts, after a series of
strategic attempts by anti-integration advocates to evade Brown, like freedom of choice plans
(Baum-Snow and Lutz 2011; Reber 2005; Clotfelter 2004). Studies of judicial desegregation
orders during this period have similarly shown modest increased rates of integration (Reardon et
al. 2012; Logan, Oakley, and Stowell 2008; Rossell and Armor 1996; Logan, Zhang, and Oakley
2017; Orfield 1996).

But community backlash to desegregation was pronounced (Klarman 1994); President
Nixon famously centered his 1972 campaign as a referendum against mandated busing. Slowly,
judicial aggressiveness waned, symbolized by Milliken v. Bradley in 1974, which curtailed
courts’ ability to order between-district, regional integration. Districts started to abandon

integration plans and courts were quick to declare districts “unitary,” or free from the legal
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requirements of desegregation orders. Most scholars have accepted that schools have gotten
more demographically segregated since the 1980s, particularly between school districts rather
than within individual ones (Fiel, 2013, p. 828; Reardon and Owens, 2014).

Since the 1980s, the courts have released thousands of school districts from judicial
oversight, with just over 300 school districts remaining under active desegregation orders
(Reardon et al. 2012). School busing for integration has all but evaporated in large school
districts (McDonald 2007), and studies show that schools are becoming more demographically
segregated (Reardon et al. 2012; Orfield 1996), though there are methodological challenges to
making comparisons over time, especially with an increasingly multi-racial student population.

Education reformers, “by necessity in some cases and by choice in others,” turned to
policy goals that accepted racially and socioeconomically isolated schools (Ryan, 1999, p. 25).
As desegregation requirements weakened at the courts, litigants turned to alternative legal
remedies, notably school finance litigation that sought equal per-pupil funding for all children
regardless of district and school (Baker and Green 2005), socioeconomic desegregation
(Crosnoe, 2009, p. 709), and school adequacy litigation aimed at ensuring baseline standards all
children could meet (Roellke, Green, and Zielewski, 2004; Glen, 2006, p. 64).

While for much of the 20th century equal opportunity through racial school integration
dominated civil rights activism, and espite what is known about segregation’s negative effects on
life outcomes, contemporary education reformers no longer place integration as a top policy
priority (Mehta 2013; Orfield 1996; Massey and Denton 1993). Ryan (1999) called it downright
“unfashionable . . . if not atavistic” to focus policy discussions on racial integration at the turn of
the 21st century (Ryan, 1999, p. 4). Massey and Denton (1993) observed that the term

“segregation” disappeared from the public vocabulary in the 1970s and 1980s. Various popular
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media articles, including James S. Kunen’s 1996 “The End of Integration” in Time and Glenn C.
Loury’s 1997 “Integration Has Had Its Day” in the New York Times similarly declared a death
knell. Leading educational reform groups, including KIPP charter schools, the Harlem Children’s
Zone, and the Broad and Gates Foundations, for instance, explicitly prioritize educating low-

income students of color within hyper-segregated contexts.

Intangible Inequality

Sociologists study how non-financial resources, particularly network ties, can exacerbate
inequality and compound individual level advantages (Granovetter 1974; Burt 2004; Freese and
Lutfey 2011; DiMaggio and Garip 2012). Social capital, or “the aggregate of the actual or
potential resources which are linked to possession of a durable network of more or less
institutionalized relationships of mutual acquaintance or recognition” (Bourdieu 1985, p. 248;
1980), is important for job acquisition (Gorman and Marsden 2001), health outcomes (Pampel,
Krueger and Denney 2010), social and emotional support (Verdery and Campbell, 2019, p. 725;
Uttermark 2020), and residential stability (Riina, Lippert, and Brooks-Gunn 2016). Social capital
is uniquely troubling for those concerned with equal opportunity; it upends the notion that in a
free society, each individual can rise to the level justified by their merit, because “no one travels
that road entirely alone” (Portes, 1998, p. 7). One’s social context “strongly conditions what
otherwise equally competent individuals can achieve,” making equal opportunity all the more
difficult to realize for those without access to social capital rich networks (Loury 1977, p. 176 in
Wallace).

Perhaps put most famously by Granovetter in his seminal 1974 paper, “weak ties” are the
relationships people have outside of close intimates, but that yield more expansive social

networks. These ties, while seemingly “weak” on standard measures of closeness, are actually
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quite strong in exposing people to new acquaintances, new ideas, and new opportunities. In turn,
the social resources gained from weak ties can often be transformed into jobs and other
economic resources. Accordingly, unlike economic capital, social capital cannot be seen in
assets, but rather “inheres in the structure of relationships.” (Portes, 1998, p. 7). Segregated
housing and school patterns result in people of color having less access to social networks in
settings that continue to be dominated by whites. Accordingly, access to integrated schools may
augment the weak ties that form the basis of social capital.

Networks studies typically seek to assess how the presence or absence of social networks,
and how those networks are constituted, bear on outcomes of interest, or how network ties form.
But they too often fail to engage with how ideas about networks enter policy design, and the
impact the presence or absence of those ideas can have on shaping the contours of policy aimed
at reducing social inequalities. Despite the importance of intangible inequality to sociologists, the
thrust of the literature has not engaged with desegregation’s intangible underpinnings. Similarly,
legal literature has largely overlooked the role intangible factors played in desegregation case
law.

Desegregation is an ideal yet overlooked place to study how sociological ideas about
inequality entered policy thinking in a massive, decades-long policy area. Typically,
desegregation studies in sociology focus on the effects of inter-racial contact on outcomes of
interest, mainly test scores (Angrist and Lang 2004; Card and Rothstein 2007; Gamoran and An
2016), inter-racial friendship (Quillian and Campbell, 2003), and long-term socioeconomic
outcomes (Reardon and Owens 2014; (Fiel and Zhang, 2019, p. 1687), with most studies having
found generally positive results across all three areas (Reardon and Owens, 2014, p. 210), though

the research faces a variety of methodological challenges and numerous studies point in the other
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direction (Bradley and Bradley 1977, Crain & Mahard 1983). How the state prioritizes networks-
thinking in policy design bears on people’s access to networks and the likelihood of reducing
inequalities in intangible factors. For example, policies aimed at better resourcing low-income
communities are different in kind from policies that aim to give people from low-income areas
more access (via housing, transit, occupations, or education) to high-income communities, in
how much they prioritize networks thinking as a policy value. Accordingly, sociologists ought to
engage deeply with the ways networks thinking has inflected policymaking, how that thinking
has changed over time, and how the absence of networks thinking in policy may bound the
possibility of real reductions in intangible inequality, especially in a domain of life as
monumental as education.

This chapter works to “bring the state in” to studies of social capital (Evans et al., 1985)
by analyzing whether political actors (judges) recognized the role intangible inequalities play in
life outcomes, and how that recognition has changed over time. When constitutional rights are
thought to be a baseline status for all, whether some of the dimensions of inequality most
important to sociologists entered judicial thinking about constitutional rights matters for
understanding the contours of stratification over time. Rather than testing how network
differences bear on individual-level outcomes, this chapter analyzes how political actors have
viewed less tangible forms of inequality as relevant for public-policymaking.

While social networks influence opportunities and life outcomes, friends and family are
traditionally thought of as being in the private sphere, outside the appropriate scope of
government intervention. Findings illuminate how policymakers have viewed social capital
disparities as threatening to equal opportunity, and how and when they have seen intangible

forms of inequality as legally relevant and an appropriate site for government intervention.
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The Role of Ideas in Social Policy Making

Sociologists know that culture is an important dimension of the policymaking process.
(Anderson, 2013, p. 81; Dobbin 1994; Campbell 2002; Steensland 2006; Esping-Anderson 1990;
Skretny 2006). Policymakers bring different values and personal narratives to their roles; they
frame issues differently depending on audience and electoral needs, and those frames can change
over the course of the policymaking process (Steensland 2007). A problem’s framing can have
implications for the types of policy solutions that seem desirable, as can the values policymakers
hold (Hitlin and Piliavin 2004). Culture-focused policy research, at best, supplements structural
explanations with cultural ones, recognizing that the beliefs, values, and other dimensions of
culture are relevant to policy trajectories and outcomes.

The influence of ideas, or general propositions concerning the nature of social reality, is a
further facet of cultural sociology’s approach to studying policy. The study of ideas in sociology
goes back to Max Weber, who treated ideas as motivational for social action and thereby social
change. Weber, famously, wrote that ideas are like ‘switchmen” who direct interest-based action
down one track or another (Weber 1954, 1930). Ideas interact with institutional factors to serve
as motivators for policy change,

Especially in areas where policy effects are controversial and unclear, meaning no one
policy is clearly preferable to another, ideas about appropriateness, fairness, justice, and
effectiveness shape policy (Lipset 1996; March and Olsen 1989; Edelman and Suchman 1997).
Ideas become institutionalized (Steensland 2006), but they are not fixed, and update in response
to new situations (Emirbayer and Mische 1998). That is why it is important to study change in
ideas over time, the ways they inform different policy programs and serve as the raw materials

policymakers draw on to justify their goals. With “careful attention to how discourse is crafted
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and mobilized” (Campbell, 2002, p. 27), studying ideas can illuminate how and why some policy
ideas win out and others fade away (Mehta 2011; Campbell, 2002, p. 23).

Ideas-focused sociology has included several foundational policy-focused studies on
education. Mehta (2013) argued that the Nation at Risk Report (1983) first tied educational
success to economic success. Externally verifiable tests were required to ensure American
students were not “falling behind.” This created a new policy paradigm, which then “created” its
own politics, with states rushing to enact accountability standards. Berrey (2015) traced the
meaning of educational diversity over time. She argued that the legal embrace of multicultural
diversity, while on face about inclusiveness, masked structural forces producing inequality,
making diversity logic, perhaps counter-intuitively, a barrier to structural reforms. Gordon
(2015) tracked how academic ideas about the nature of inequality have transformed over time.
She found that early twentieth century reformers were concerned with power inequalities,
acknowledging the robust ways power operates in schools, politics, and communities. As the
Civil Rights Movement focused more on discrete legal wins, a much narrower vision of what
was being fought for emerged. This pivot, she argues, has stunted the imagined possibilities for
social reform and has allowed the courts to adopt a narrow view of appropriate government
intervention.

Legal ideas, as put forward by courts, have received relatively less attention in sociology,
despite some early recognition of the importance of law. Bourdieu thought studying legal ideas
was essential, for law yields a profound “but often invisible” (1991, 806) force on social life.
While legal scholars dissect the language of opinions to understand the law, and lawyers spend
years training to understand and interpret legal writing, sociologists have largely eschewed

treating court documents as data, instead limiting their use of court cases to binary outcomes,
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winners and losers (Corley, 2008, p. 469). Considering the language of opinions, however, rather
than just the outcomes of cases, can be crucial to explaining the development of the law and fully
understanding its force in social life, especially in an area like school desegregation, where the
line between law and policy was so blurred, and judges were hands on in the actual creation of
district desegregation plans.

Friedman argued that this divide between law and social science has negatively impacted
collective knowledge — social scientists have an “almost pathological skepticism that law
matters,” failing to take “law and legal institutions seriously” (Friedman, 2006, p. 262). He
argued that social scientists were so constrained by empirical methodology, they overlooked the
role of legal opinions themselves, unwilling to grapple with the perplexing, contested, and
contestable nature of law. Despite calls in social science for deeper engagement with opinion
content (Segal et al. 1995; Maltzman, Spriggs, and Wahlbeck 2000, 154; Budziak et al., 2019, p.
2), these calls have rarely been heeded. Judicial “interpretations, elaborations, and justifications
of doctrine” (Cotterrell 1992, 226) are important topics for sociological study, because they
“help to propagate structures of perception and belief that are the foundations of social order”
(226). While sociologists of law have recognized that legal rules and judicial rulings are key
resources for social action (see, e.g., Bernstein 2001; Burstein 1991; Edelman 1992; McCann
1994; Mclintyre 1994; Stryker 1994, Pedriana, 2006, p. 1722), there remains next to no
engagement in sociology with the primary medium through which legal ideas are debated,
refined, and disseminated.

Meadow (2010) is among the exceptions. She analyzed how courts throughout American
history have made gender determinations, what criteria they have used to establish gender

categories, and how ideas about gendered characteristics have changed over time. Meadow
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accomplishes this by looking at the content of court documents, assessing how powerful and
final actors make sense of the facts before them, elaborate their ideas in text, and ultimately
come to decisions that profoundly impact people’s lives. By studying legal discourse, she was
able to capture judges’ rationales at “the moment of the creation and installation of gender
categories...map[ping] the key ideological battles fought around gender across contexts.”
(Meadow, 2010, p. 821).*® Another example is Rogers Smith’s Civic Ideals, in which he
analyzed the dimensions of citizenship adopted by American federal courts, showing how ideas
about race, gender, and (in)egalitarianism were incorporated into American legal categories
across the full span of U.S. history, and how those ideas, and accompanying definitions, have
varied over time (Smith 1997).

Investigations of ideational change in case law can help to explain how policy programs
change over time, and how certain ideas fade, and others emerge. Though institutional and
political factors are crucial pieces of the puzzle, ideas have an important role in this story too.
Furthermore, court cases can be a central site in which sociological ideas are transmitted and
made influential. While there has long been study of newspaper articles as idea disseminators,
court cases also form a written record of how sociological ideas are communicated among a
specific, important public audience (Hallett et al., 2019, p. 2). Especially in a policy area as
massive as school desegregation, judicial ideas directly impacted the day-to-day lives of millions
of children, families, and working professionals. This project brings ideas into discussions of

policy change, analyzing how one group of key actors — judges — theorized the nature of equal

15 Studies discussing the social construction of legal categories are more common in law than in sociology. Lon
Fuller’s famous 1967 Legal Fictions helped found this tradition. He argues that courts rely on false, or at least
incomplete, contestable, or untested statements not in an attempt to deceive, but rather to temper the potentially
disruptive changes of doctrinal shifts. Legal fictions can have a stabilizing and legitimizing effect on political and
legal categories, like precedent, and they are one of the ways judges maintain power. They also potentially allow
judges to mask normative choices in more abstract or detached language.
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rights, and how those ideas got cemented in public policy. To fully grasp the story of how
desegregation fell off the policy agenda, for example, would require an analysis of policymakers’
ideas about the relative value of integration compared to alternative goals, and an examination of
the variety of justifications put forward for this massive policy shift.

While sociologists have long been concerned about the causes and consequences of
neighborhood and school segregation rates for life outcomes (Fiel 2013; Massey and Denton
1993; Reardon and O’Sullivan 2004), this project tackles the segregation problem from a
different angle: how have legal ideas about why segregation matters changed, particularly its
relationship to equal educational rights. Because school desegregation was led by the judiciary,
the outcomes of cases served as the public policy documents. Judges, more than other political
actors, are expected to formulate their decisions through broad discussions of ideas, intersecting
the case at hand, abstract notions of justice, precedent, and the Constitution. Therefore, while

ideas are important determinants of policy generally, school desegregation is a ripe area for ideas

research.

Social Science & Desegregation

The relevance of social psychological research to the Brown decision is long-debated.
The discussion usually begins with Brown’s Footnote 11, which listed a variety of studies that
found that segregation harmed Black children by creating “feelings of inferiority” in them in
school. The most famous of these was the Clark doll study, in which social psychologists Ken
and Mamie Clark conducted lab experiments with Black children. Their subjects, children
between the ages of three and seven, were asked to identify the race of four dolls and then report
which color dolls they preferred. A majority of the children preferred the white dolls and

assigned positive characteristics to them. The Clarks concluded that prejudice, discrimination,
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and segregation created a feeling of inferiority among Black children that damaged their self-
esteem. By appealing to social science, some have argued that the Court hoped to enhance the
legitimacy of the ruling or felt that a ruling grounded in empirical social science would not be
viewed as a moral condemnation of Southern segregation (Balkin, 2001, p. 51).

In addition to the Clark doll research, Gordon Allport’s contact hypothesis has long been
thought to have been influential to desegregation (Mussen, 1950; Pettigrew 1979; Paluck, Green,
and Green 2019; Pettigrew and Tropp 2006). Allport wrote that prejudice “may be reduced by
equal status contact between majority and minority groups in the pursuit of common goals. The
effect is greatly enhanced if this contact is sanctioned by institutional supports (i.e., by law,
custom, or local atmosphere), and provided it is of a sort that leads to the perception of common
interests and common humanity between members of the two groups.” (p. 281). The “contact
hypothesis” set in motion decades of research assessing whether and under what conditions
intergroup contact diminishes (or catalyzes) hostility toward outgroups. Though not conclusive,
an influential 2006 meta-analysis, and a 2019 followup, generally showed that contact typically
helps reduce prejudice.

Scholars have guestioned how impactful the doll study actually was on Brown. Some
have argued that this was not the basis of judicial decision-making and that the crux of the legal
wrong identified was that state racial classifications were deeply insulting to Black people
(Taylor 1978). Others have argued that desegregation legal standards were more value-laden and
abstract than they were empirically based, making social science less relevant (Ryan 1999).

Regardless of social science’s impact on the Brown decision, in the aftermath of Brown,
social science evidence was deployed both for and against integration orders: to try and causally

tie school desegregation to test scores or another educational outcome, to show no relationship
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between school racial composition and student achievement, to show the complexity of
determining what causes demographic integration in schools and neighborhoods, to assess the
degree to which race neutral policies perpetuate segregation, among other questions. A cottage
industry of social scientist expert witnesses grew up out of Brown, with a handful of scholars
routinely testifying about the impact of desegregation on outcomes or the efficacy of certain
plans (names include Christine Rossell, Gary Orfield, David Armor, and Diane Ravitch).

While social science ideas have long been swirling in the desegregation space, there are
few references in existing literature to the intangible language in Sweatt and Brown, despite its
clear social science origins. Exclusively focusing on the inferiority concept or the contact
hypothesis (which is focused on racial tolerance and prejudice, not the social networks benefits
that may come from desegregation) misses a broader set of social scientific ideas embedded in
much of the case law. “Intangible considerations” and “feelings of inferiority” are not inherently
co-extensive. In the cases leading up to Brown, the thrust of “intangible” is the idea that a set of
non-financial resources inhere in students and institutions. The language is reminiscent of
sociological ideas about non-financial forms of inequality, rather than psychological ideas about
self-esteem, actualization, or prejudice.

In demonstrating the relevance of intangible thinking in the pre-Brown cases, this chapter
challenges the idea that social scientific notions of inequality were not ultimately relevant to the
Brown ruling, or to the thousands of desegregation cases that followed. The intangible language
the Supreme Court used could be incredibly capacious, implying that various non-financial
factors were constitutionally relevant. While it is impossible to know the slew of social and
political forces that weigh on judicial decision-making, recognizing the relevance of intangible

factors, via the texts themselves, provides helpful purchase on how an under-appreciated
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dimension of social science research, or at least social science thinking, may have influenced

desegregation’s trajectory.

Changing Legal Ideas About Equality, Desegregation, and Subordination in the Law

Scholars in both law and sociology have recognized shifts in judicial understandings of
desegregation and Brown, yet with little to no attention to changes in the relevance of intangible
factors in desegregation decisions. Coleman (1968), for example, argued that the concept of
equal opportunity in education has held different meanings at different times, ranging from a
guaranteed minimum years-of-schooling to a common curriculum (versus a heavily tracked one),
to racial school integration, to per-pupil funding. These disagreements have left education policy
a messy terrain, with vastly different interpretations of what the government is expected to
guarantee.

Siegel (2003) tracked changes in legal writing about equality, specifically in the context
of desegregation. She argued that while Brown was originally decided on anti-group
subordination grounds (harm caused to Black children by legal segregation), a combination of
factors including backlash, the conservatization of the courts, and the legal academy’s resistance
to social science evidence, morphed the reasoning to anticlassification, or the view that equal
protection means shielding minority groups from all state classifications, even if those
classifications are meant to improve equal opportunity. What was initially a real recognition of
the pervasive forces of inequality and oppression became a formal, narrow, and abstract near-
obsession with state categorization as the pernicious force Brown meant to cure. The goal post

had moved; the evil Brown meant to ameliorate was initially racial subordination, but slowly, the
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evil became the government’s use of racial categories.'® Conservative judges have argued that
this anti-categorization is essential to a project of racial equity; liberals have argued that this
approach is narrow, color-blind, overly abstract, and misses the depths of material inequality.

Tushnet (2004) made similar claims, holding that anticlassification was easier for the
courts to enforce, for the logic did not require a real interrogation of the reasons segregation
harmed Black children (e.g., diminished self-esteem, resource disparities). Ryan (1999)
documented a responsive trend in litigation, with advocates, recognizing the shift to
anticlassification, moving toward equal financing and educational adequacy suits. He lamented
this shift, though, particularly the abandonment of the idea that non-financial factors might figure
into school equity litigation in a serious way, as they did with desegregation.

Missing from the scholarship on changing legal ideas about desegregation and Brown,
specifically the anti-subordination versus anti-classification scholarship, is a direct engagement
with the way “intangible factors” have been presented throughout litigation up to and following
Brown. This chapter, and the following one, dive deep into the broad conception of what barriers
to equal rights segregation presented, and demonstrates that for part of desegregation’s history,
“intangible factors” were thought to be part of the bundle of rights desegregation constituted.
This study builds on Siegel (2003) by showing one area in which the courts were embracing an
anti-subordination approach: by recognizing the dramatic and sometimes hard to see ways

inequality actually works for school children.

16 This debate wasn’t just happening in the school segregation context. In the inter-racial marriage context, the
Court more openly embraced on-the-ground realities. The state in Loving v. Virginia (1967) defended restrictive
marriage laws on the ground that they were technically neutral. The Court rejected this, acknowledging that the laws
were intended as tools of racial oppression. The Court was willing to peel back the curtain on a seemingly neutral
law.
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Furthermore, by building intangible factors into the story of Brown, | help to explain how
the desegregation remedy got so big (i.e. the massive busing of seventy million children) —
because the underlying rights also did, if briefly. Limiting children’s access to intangible factors
was a denial of their rights. The only remedy for this vision of desegregation, then, that would
actually vindicate children’s rights, was demographic integration. The remedy, though, was
perhaps inherently flawed, in that courts, with limited powers and limited resources, would have
had to fundamentally reshape school systems and neighborhoods to actually see intangible
factors vindicated as rights, intervening in children and family networks, relationships, and
connections, areas far outside even broad traditional remedies. But any hope of actually realizing
those rights required at minimum aggressive desegregation injunctive orders, despite opposition
and resistance from white families that forced judges to approve imperfect remedies that did not
(and perhaps could not) vindicate childrens’ rights.

This project reveals courts grappling with the ways inequality actually works on the
ground, the sociological forces that comprehensively shape the lived experience and
opportunities available for children. The project also reveals how broad ideas about the nature of
inequality can give way to narrower ones reliant on abstract theories of law, where all
desegregation meant was stripping Black/white signs from schools, rather than a social system of
oppression, with the rise of intent focused language that narrowed the mission of Brown and its
progeny from undoing inequality to rejecting government classifications based on race.

Lastly, this will be the first project that uses computational text analysis methods to track
changing legal ideas in the full corpus of desegregation case law. Computational methods are a
useful tool in helping track changing ideas. Hall and Wright (2008), writing just before the

proliferation of computational text analysis, made the case that content analysis could “form the
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basis for a uniquely legal empirical methodology” (65). Though various case studies have
analyzed the logics of single desegregation orders (Bonastia 2012; Bass 1990; Peltason 1961;
Reed 1978), mostly in cities that had busing battles, there have been no attempts to gather or
study the full set of orders and rulings to trace changing rationales. Most judicial scholarship
focuses on Supreme Court decisions and marquee lower court decisions. Harnessing
computational text analysis allows for analysis of the full set of lower court cases and a truly
national assessment of the presence of the concepts of interest. Text analysis methods align well
conceptually with legal scholars who have studied judicial writing and the framing of disputes.
The computational component allows scholars to study a larger number of cases and identify
broad patterns across cases. While the thrust of litigation may move in broad strokes, the debates

about the meaning of equal opportunity occur in the discourse of opinions.

Data and Methods

Background: Text Analysis
Computational text methods in sociology are fast transforming interpretive content

analysis, allowing researchers to analyze a vastly larger corpora of text data with new tools to
reduce bias. These methods presumably hold promise for researchers to glean the unspoken, easy
to miss, or implicit meanings that occur in impossibly large to read data sets. The end goal is a
better understanding, through computer-assisted immersions into what people say and write, of
the forces that shape how people understand the social and political world (Bail, 2014, p. 467;
DiMaggio 1997).

Various computational methods have sought to capture the hermeneutic appeal of content
analysis more powerfully. Topic modeling, for instance, measures the co-occurrence of words

within documents to estimate common topics or themes across a large corpus (Roberts et al.
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2014). Structural topic modeling allows document-level covariates (for example, political party
affiliation, date, and region) as inputs to improve the coherence of the topics. Sentiment analysis,
alternatively, allows research to assess the positive or negative affect or opinion valence of a
certain document, or that surrounding a certain term or topic within a document, on its own, over
time, or as a function of other covariates (Idler et al., 2022, p. 4).

Dictionary methods are perhaps the most common text analysis tool in sociology.
Researchers start by theoretically deriving, based on prior knowledge, a cohesive dictionary of
words connected to a category or concept of interest (Browne et al., 2021, p. 7), and then count
the instances of these words in their documents to estimate word frequency (or proportion)
distributions and, often, their changes over time (Grimmer and Stewart 2013). Word frequencies
are viewed as a measure of emphasis, relying on the classic linguistic assumption that language
reflects culture and meaning (Whorf 1940). Thus, word frequencies are used to assist
assessments of what concepts are central in each document (Haber, 2021, p. 49). To the extent
that judges use a particular set of words, for example, that set of ideas is assumed to be
represented in their thinking. Dictionary methods are best suited for moments when the
researcher already has a predetermined category of interest (Bonikowksi and Nelson 2022).

While text analysis methods are relatively new, particularly in sociology (Evans and
Aceves 2016; Grimmer and Stewart 2013), they are growing, with studies on topics as diverse as
factions within women’s movements (Nelson 2021), populism in political speech (Bonikowski
and Gidron 2016), charter school language around inquiry based learning (Haber 2021, p. 44),
the political leanings of economists (Jelveh et al., 2014), and constitutional discourse in

Congressional hearings (Pozen et al., 2019).
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Until recently, though, studies have lacked sufficient theoretical anchoring (Bonikowksi
and Nelson 2022). While in some ways an improvement on traditional content analysis,
computational methods largely developed in computer science, where questions tend to deal
more with prediction and pattern recognition than with the theoretical questions about meaning,
culture, and social structure that sociologists care about. How useful these new methods are,
acting alone, for gleaning information about how people understand the world, remains an open
question (e.g., DiMaggio 1997; Bail, 2014, p. 467). This is especially complicated given that
social scientists have largely embraced the idea that meaning is flexible, personal, and
impermanent (Mohr et al., 2013, p. 677).

As a strategy for best utilizing computational methods to answer pressing sociological
questions, Nelson (2020) advocates what she called a computational grounded theory approach
to text data. Grounded theory is a classical approach in sociology (Glaser and Strauss 1967).
Scholars adopting this method move back and forth between inductive and deductive methods,
updating theoretical ideas and hypotheses based on the empirical data collected. Nelson’s
approach attempts to mirror this interplay with computational methods: 1) begin with a basic
computational inquiry, like topic modeling or dictionary search, into patterns in the texts, and
sort the texts into categories; 2) follow that with a deep hermeneutic dive into (usually
subsamples of) the text data; and then 3) conduct confirmatory computational analyses to test
hypotheses inductively derived from the first two steps. Initial topic weights from Step 1 allow
researchers to select documents for targeted, qualitative close reading from a very large corpora
(Nelson, 2021, p. 15). The interpretive middle step translates the initial computational output into
meaningful sociological concepts about the social world (Nelson 2020, p. 30). Step 3 deductively

tests if these concepts hold and/or how they vary throughout the corpus.

75



Few studies have utilized computational methods on court documents. Perhaps there is
some wariness among legal scholars in ceding interpretive ground to computational methods
when interpretation is the coin of the legal doctrinal scholarship realm. But there are notable
exceptions. Douglas Rice, for example, a political scientist, is a leader in this field. His questions
focus on the internal workings of the Court, and how the courts interact with other branches of
government. Rice (2014) found that Supreme Court decisions quiet litigation in adjudicated upon
issue areas; however, they also raise new issues that then show up in later federal court cases.
Rice and Zorn (2016) used large-scale sentiment analysis on the full corpus of every Supreme
Court decision to show that since the 1920s, dissenting opinions have gotten more intensely
emotional in language used, and that the same is true for majority opinions since the 1970s. Rice
(2016) found that in cases with dissenting opinions, the majority opinions are longer and cover a
wider array of issues. He argued that dissenting opinions are a strategic tool used by dissenting
justices to influence framing of majority decisions. Other legal text analyses have considered
judicial ideology (McGuire and Vanberg 2005), clarity and complexity of opinions (Owens and
Wedeking 2011), the Supreme Court’s treatment of the press over time (Jones and West 2021),
the influence of party briefs on opinion content (Corley 2008), and intergovernmental relations

(Owens, Wedeking and Wohlfarth 2013).

Data
The empirical goal of this chapter is to trace the meaning of “intangible” and related

terms throughout case law in the years preceding and following Brown. Put differently, the
chapter is interested in whether sociological concepts, flagged as the “intangible factors” — social

capital, social forces, social interactions, and their indicators — were present in judges’ thinking

76



about school desegregation and the difficulties inherent in making separate equal. The first step
was to compile the school desegregation court case opinions.

The Court Listener, a not-for-profit organization that collects and digitizes legal
documents, has gathered the raw text of more than eight million judicial opinions from court
websites, in addition to several other variables (e.g., judges’ names, court level, state of case
origin, etc.). These variables are attached to the cases as digital “metadata.”

I retrieved the federal opinions and state supreme court opinions from The Court Listener
(roughly 30GB worth of opinions). I then produced a smaller set of school segregation-related
cases by scraping only opinion texts that contained both the words “school” and “segregation”
(or its lemma), yielding a set of 13,600 opinions. I did a random spot check with WestLaw and
LexisNexis Legal, two for-profit legal indexers, and found near perfect alignment between The
Court Listener and these programs.

The raw dataset required significant processing, cleaning, and normalization (Denny &
Spriling 2018). This included converting to plain text, removing control characters, unexpected
symbols, and stop words, setting one space between words, and so on. Inspection of selections of
the cleaned opinions from the 13,600-case dataset quickly revealed a validity problem: even
though all the opinions had the words “school” and “segregation” in them, not all the opinions
were school desegregation cases. To give just one example: Chief Justice John Roberts’ opinion
in McCutcheon et al. v. Federal Election Commission contained the word “school” in his citation
of a free speech case, and the word “segregated” in the context of discussion about the need for
separate financial accounts for political action committees (i.e., nothing to do with school
desegregation). Seeking to validate the corpus, in the next step, | trimmed the dataset further by

using “school” as the anchor, finding the proximate sentence(s) around the term “school,” and
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checking to see if “segregation” was present, heeding Bonikowski and Nelson (2022)’s guidance
to “theorize [one’s] data.”

The full sequence of this data trimming process is summarized in the left panel of Figure
1. As shown, the process produced a final sample of 2,207 opinions that constitutes my School
Segregation Court Cases (SSCC) dataset. As a check, | randomly selected a number of cases

from the SSCC and all were relevant to school segregation.

Trimming Court Cases Trimming Dictionary Words
Court Listener Archive
Federal & State Court Cases Intangible Dictionary Words
1889 - 2021
N=53
N=28,915,453 J'
First Cut:

Cases that include the words

Constant words
"School™ and "Segregation"

(i.e., appear in almost every

N =13.600 court case)
N=50
Cases that include l
"Segregation' in same or
proximate sentence around Second Cut:
"School" ~ Nonexistent words
(concordance_list) (appear in < 10 cases)
N=2,207 N=41

Figure 1. Steps to Producing the School Segregation Court Cases (SSCC) Dataset
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Table 2 provides some descriptive information on the SSCC. Inspection of the modes
shows that the number of desegregation cases hit its height in the 1970s (29% of the opinions
came between 1970 and 1979, with cases falling in rough bell-shaped curve around that peak).
Forty-eight percent of segregation cases were federal court of appeals opinions, followed by
federal district courts (28%) and state supreme courts (17%). The greatest proportion of
segregation cases came from the South (41%) and Midwest (23%). Texas was the most likely
state of origin (14% of all cases), followed by California (9%). Accordingly, for the federal court
cases, the Fifth Circuit (which includes Texas, Louisiana, and Mississippi) and Ninth Circuit
(most all of the western states including California) were the most likely circuits of case

origination (20% and 15% of all cases, respectively, not shown in the table).

Dictionary Methods
The next step was to create a dictionary of words that were likely candidates to relate to

or reflect the meaning of the judiciary’s “intangible” concept, that I could explore in the SSCC
court opinions. Topic modeling was also applied to the SSCC to identify key concepts but
proved ineffective.'” To develop the dictionary, | followed Nelson (2017) and Haber (2021) and
used a combination of data-driven and interpretive techniques. An emerging trend in the social
sciences, this workflow represents a modified form of computational grounded theory (Nelson

2017): It begins with content knowledge (seed terms), detects patterns with computational

17 The main problem with topic modeling was the method’s limited ability to pick up the small topic slice of data of
interest to this project from text documents that are dominated by legal language dispersed throughout their
hundreds of thousands of words. The method had no difficulty yielding word clusters — considerably more than a
dozen — but all of them reflected topics in the legal domain — often legalistic language about judicial process — of the
sort we might expect from legal documents. Examples included word clusters around plaintiffs, defendants, and
courts, companies, employers and employees, laws, actions, and evidence, federal and state, and schools, districts,
and boards. Figure A (in the appendix) shows a word cloud from the most frequently occurring words in the
opinions. The topic modeling algorithm focused on the co-occurrence frequency and distance of these most often
occurring words to extract topics, such that my terms did not register as a topic. The dictionary method proved more
useful because it allowed for inputs to give the computer estimation procedure some directions for targeting.
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methods (finding similar terms with word embeddings), and then confirms sociological patterns
via interpretation (Haber, 2021, p. 51). Specialized dictionaries have the benefit of being domain
specific and are especially useful when specific phrases are of interest, or terms are likely to be
rare but nonetheless important (Nelson et al., 2021, p. 27).

To create the intangible dictionary, word-embedding models were constructed from the
set of cases cited in Brown. | read the cases several times and selected terms for inclusion based
on the degree to which they reflected sociological concepts of interest. The goal was to build a
set of terms that captured the “intangible” factors that the Brown Court felt prevented separate
schools from ever being made equal through resource fortification. | had four research assistants
do the same. There was tremendous (blind) overlap between the five of us in words selected. |
also discussed my dictionary with a variety of leading scholars on school desegregation; they
approved the terms in the sense that, knowing the cases, they expected that the dictionary would
successfully locate the aspects of the judges’ thinking that was the focus of the project.

I then used these terms to iteratively expand a set of seed terms into a longer dictionary of
words and phrases that also have meanings reflective of the core concepts, using word
embedding techniques. Word embeddings are vector representations of words that preserve the
words’ semantic meaning relative to other words — a process that can be used to generate related
terms based on contextual usage (Pozen et al. 2019). Mechanically, word embeddings assess
word associations using ‘‘word context windows,”” indicating the number of words (typically 5

to 12) on either side of focal word w to consider as connected to w (Haber, 2021, p. 51).
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Table 2. Descriptive Statistics: School Segregation Court Cases
(SSCC) Dataset (¥ =2,207)

Variable N Percentage
Year
1949 or earlier 14 0.6
1950 - 1959 151 6.8
1960 - 1969 361 16.4
1970 - 1979 644 29.2
1980 - 1989 440 19.9
1990 - 1999 319 14.5
2000 - 2009 205 9.3
2010 or later 73 3.3
Court Level
U.S. Supreme Court 64 2.9
U.S. District Court 619 28.1
U.S. Court of Appeals 1058 479
State Supreme Court 366 16.6
Other Court 100 4.5
Region of Origin (where available)
Northeast 235 15.6
Midwest 350 23.3
South 610 40.6
West 309 20.6
Most Frequent (Top 20) States of Origin (where available)
Texas 214 14.2
California 135 9.0
Illinois 82 3.5
Washington D.C, 70 4.7
New York 66 4.4
Pennsylvania 63 42
Michigan 47 3.1
New Jersey 47 3.1
Louisiana 45 3.0
Ohio 41 2.7
Missouri 38 2.5
Maryland 37 2.5
Washington 36 2.4
Nebraska 30 2.0
Tennessee 28 1.9
Alabama 27 1.8
Towa 27 1.8
Massachusetts 26 1.7
Florida 25 1.7
Oklahoma 25 1.7
Case Length (number of words)
111-1,536 552 25.0
1,537 - 3,025 552 25.0
3,026 - 5,672 552 25.0
5,673 - 102,063 551 25.0
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I identified word vectors positioned in the vector space near the seed terms, indicating
semantic similarity (Radim and Sojka 2010). | then manually honed the dictionary, removing
terms that were conceptually irrelevant, given my knowledge of the corpus, and words that did
not capture the concepts of interest. Compared to unsupervised methods, dictionary methods
require more judgment calls to interpret and verify results (Nelson et al., 2021, p. 17). It is
possible that the dictionary could be improved by more iterations of adding or subtracting terms,
but small tweaks at this stage are unlikely to significantly impact results (Pozen et al., p. 70).

The right panel of Figure 1 shows that the baseline intangible dictionary contained 53
words. Three words (objective, status, and standing) were cut because of lack of variation — as
common legal terms (e.g., “plaintiff objected,” or lacked “standing”), they appeared in most of
the opinions. Nine other words were cut for the opposite reason — they appeared in almost no (<
10) cases. The result was a final-form intangible dictionary of 41 words. Table 3 lists the 41
words that constitute the intangible dictionary, in alphabetical order.

The logic of dictionary text analysis hinges on the idea that selected terms capture
concepts of interest, and that the appearance of those terms in the text data means authors were
indeed thinking about concepts of interest. Therefore, when judges used these terms, it reflects
an engagement with sociological ideas about inequality. Some terms in Table 3 are very
recognizably social scientific: quantitative, stigma, sociological, psychological, measurable, and
survey, for example. Another group of terms seeks to capture the idea of social networks and the
role they play in school equality: network, status, reputation, alumni, and prestige, among others.
Appearance of this set of terms, on first cut, shows judges engaging at least somewhat with
sociological ideas about inequality. Other terms come more directly from reading the cases that

led to Brown and iterating from there. For example, substantial equality was used to reflect a
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broad vision of school equality that runs deeper than purely objective financial dimensions.
Similarly, made equal, and the inability for schools to be made equal without integration, were
included toward capturing judicial thinking about what input factors could make a school equal,
and which were insufficient. Engage with, encounter, commingling, participate fully, tolerate,
and diversity have the potential to capture ideas about the benefits of integration for children’s

long-term development, and the risks segregation posed for dividing American society.

Analytic Approach
First, using the SSCC dataset and intangible dictionary, | explored the statistical

distribution of the words in the court opinions. Second, using exploratory factor analysis, |
examined whether and how subsets of words cluster into distinct sociological concepts in the
court opinions. Third, | plotted the proportion of cases that included the concepts by year, and
estimated regression models to summarize those plots and show how, on average, the

representation of the concepts in the legal opinions changed over historical time.

Results

Word Distributions in the SSCC
The counts and percentages in Table 3 show that 168 cases (7.6%) used the word

“sociological” explicitly, and 77 (3.5%) spoke of “intangible” factors. Several cases contained
words such as “expectations,” “stigma,” “inferiority,” “equal opportunity,” and “psychological.”
Other words, such as “self-image,” “melting pot,” and “meaningful integration” appear
considerably less frequently, though that rarity may be useful later (in Chapter 3), for identifying

the smaller number of cases saturated with these terms for interpretive reading.
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Table 3. Percentage of Cases with Intangible Dictionary Words:
School Segregation Court Cases (SSCC) Dataset (N = 2,207)

Word (alphabetical) N Yo
I. Acquaintance 84 3.8
2. Alumni 45 2.0
3. Apartheid 29 1.3
4. Aspirations 120 5.4
5. Assimilation 37 1.7
6. Associate 1128 51.1
7. Commingling 47 2.1
8. Conduit 25 1.1
9. Destiny 27 1.2
10. Diversity 365 16.5
11. Educational opportunity 560 254
12. Enclave 71 3.2
13. Encounter 250 11.3
14. Equal opportunity 314 14,2
15. Exchange views 19 0.9
16. Expectations 879 39.8
17. Inferiority 458 20.8
18. Influence 560 254
19. Intangible 77 38
20. Interaction 210 9.5
21. Less measurable 13 0.6
22. Made equal 23 1.0
23. Mainstream 101 4.6
24. Meaningful integration 18 0.8
25. Measurement 1124 50.9
26. Melting pot 21 1.0
27. Multiracial 28 1.3
28. Network 65 2.9
29. Participate Fully 32 1.4
30. Prestige 83 3.8
31. Profession 810 36.7
32. Psychological 307 13.9
33. Reputation 150 6.8
34. Self image 13 0.6
35. Sociological 168 7.6
36. Stigma 182 8.2
37. Substantial equality 102 4.6
38. Survey 294 13.3
39. Tangible 134 6.1
40. Tolerate 384 17.4
41. Traditions 835 37.8
Total Number of Dictionary Words Used
0 233 10.6
1-2 580 26.3
3-4 480 21.7
5-9 664 30.1
10 - 14 185 8.4
15-19 49 22
20 or more 16 0.7
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Quantitatively, saturation and frequency are common methods for evaluating results. For
example, cases that have a high frequency of terms can be thought to reflect the key ideas more
robustly, and cases that had a higher number of unique terms in the dictionary can be thought to
be more saturated with the concepts of interest. The bottom panel of Table 3 shows the total
number of intangible dictionary words used in each case. The mode was 5 to 9 words — 30% of
the 2,207 opinions (664 cases) in the SSCC contained 5 to 9 of the intangible dictionary terms.
Eleven percent of cases included ten or more of the words. At the extremes, 233 cases (11%)
used none of the words, and 16 cases (1%) contained 20 or more of the words. On average (not
shown), the cases contained 4.6 words, with a standard deviation of 4.1 words.

The presence of this language in the court cases, on a meaningful scale, is itself an
important finding. It demonstrates that the concepts were present in a significant number of
cases, and that the terms appeared a significant number of times. These kinds of representations

and distributions would have been exceedingly difficult to see with reading alone (Nelson 2021).

Word Clusters
Investigating each of 41 words item-by-item through the corpora would more likely

confound than clarify understanding of the presence of sociological concepts. Instead, | entered
the dictionary terms into a principal component factor analysis (Promax rotation) to determine
whether the relatively large number of observed words might be indicators of a smaller number
of concepts, by observing how the words tended to go together or cluster together in the data.
Table 4 shows the results. The five factors with eigenvalues greater than 1.5 are
displayed, and together they explain about 30% of the variance in the data. Words with factor
loadings > .4 were considered contributing variables to the given factor and are shown in the

table.
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Based on my interpretation of the underlying concepts (or latent variables) reflected by
the factors, each word-item cluster is given a substantive label in the first column of Table 4. The
first factor, referred to as “social capital,” includes several words reflecting that idea:
noneconomic resources and social ties (e.g., associations, expectations, alumni, professions,
influences) that may be important to life outcomes and hindered by school segregation.
Alternatively, this first factor may also be viewed as a more general sociology dimension (note
that the word “sociology” is in the cluster), where cases high on this factor are probably invoking
some kind of sociological thinking in their opinions (including social capital, which is itself a
distinctly sociological concept). The second factor is labeled “diversity” and includes that word
along with the word “multiracial.” The conceptual analog to factor three is labeled “intangible.”
This factor is presumed to reflect intangible factors as conceptualized in Brown and discussed
throughout this dissertation. As a check, I selected a few cases that had high loading on this
factor and surveyed their text (a much deeper version of this kind of text work is the subject of
Chapter 3). This conceptualization was supported — cases here discussed, for example, the
discrimination created by segregation because of the impact upon segregated students of
(tangible and) intangible factors, the lack of equal protection afforded when Black students are
not able to enjoy the intangible considerations like exchanging views (a term also loading on this
factor), etc. Factors four and five seem straightforward, reflecting dimensions of psychology, and
assimilation, respectively.

The first factor, social capital, includes 10 words that may reflect a broad range of
concepts. While some of the words (e.g., associations, alumni, professions, expectations) on face
reflect some of the (typically nonmonetary) shared social values, ties and resources related to life

chances that are commonly associated with social capital, other words (e.g., measurement) are
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not obvious indicators of that term. To explore this further, | conducted separate factor analyses
(not shown) on just the 10 terms in factor 1, under a variety of more or less conservative
selection criteria and loading requirements, to detect whether there were finer conceptual
distinctions within factor 1. Most iterations continued to load the 10 words on a single factor,
indicating loosely that cases where the obvious social capital words were used were also cases
more likely to use the other words, like measurement, less measurable, and sociological,

alongside them.

Table 4. Loadings from Factor Analysis of Intangible Dictionary Words: SSCC Dataset

Factor No.
Concept Word 1 2 3 4 5
Profession 0.69
Measurement 0.67
Associate 0.62
Expectations 0.58
. .., Alumni 0.56
1. Social Capital Influence 0.5]
Less measurable 0.50
Traditions 0.49
Sociological 0.45
Aspirations 0.41
Multiracial 0.79
— Diversity 0.76
- LS Tolerate 0.63
Interaction 0.63
Intangible 0.65
: Tangible 0.54
3. Intangible Exchange views 0.51
Inferiority 0.47
Self image 0.72
4. Psychology Mainstream 0.70
Psychological 0.59
. ... Assimilation 0.72
5. Assimilation Enclave 071
Eigenvalue 5.49 2.05 1.79 1.63 1.52
% variance explained 13 5 4 4 4

Note: Promax rotation, min. eigenvalue = 1.3, blanks < 4. N = 2,207 court opinions
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I also spot checked a few cases that loaded highly on this factor and found consistency
with the conceptualization — cases here talked about the complicated sociological forces that
disadvantaged Black students in segregated schools, including students’ likelihood and quality of
participation in extracurricular activities; relationships with school staff who could address
anticipated needs in college and cultivate career interests; the importance of minority role models
for Black children; the importance of both white and minority students being exposed to positive
role models of different races; the problem that in segregated Black schools employees who
interact with Black students were more likely to be janitorial staff or other service workers than
teachers or other professionals; the importance of the teacher/student relationship and high
teacher expectations for student achievement, etc. While these texts recognizably line up with the
factor’s social capital label, the cases | sampled also variously referenced the (presumptively
mainstream or middle class) values that best reflect cultural traditions, the importance of
educational aspirations, the lower teacher expectations minority students are subjected to, and
other aspects of what might be viewed as minority students’ access to cultural capital. Thus,
while the factor is labeled social capital, | caveat that it may also be indicative of a more general
sociological thinking present in the case, or of a case’s invocation of some combination of
dimensions of social and cultural capital concepts.

Guided by the factor analysis, | created summative scales (number of cluster words used
in the opinion) for each concept, and then scored each case 1 for the presence (above mean) of
that concept in the opinion, otherwise 0. An opinion scored 1 can be viewed as including the idea
of social capital, for example, 0 otherwise; on diversity 1 = includes the concept of diversity, 0
otherwise, and so on. De facto, this meant that cases with four or more of the ten social capital

words scored 1 on social capital; one or more of the four diversity terms scored 1 on diversity;
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one or more of the four intangible terms scored 1 on intangibles; one or more of the three
psychology terms scored 1 on psychology; and cases that included either the word “assimilation”
or the word “enclave” were scored 1 on assimilation. We can’t know from this statistical
flagging whether the idea was referenced in the court opinion in passing, embraced, rejected,
interrogated, critiqued, dismissed, etc., but it is reasonable to infer that, when scored 1, the
opinion was utilizing or invoking the concept in some fashion. In the full dataset across all years,
the diversity concept appeared in 34% of all cases, the intangible concept in 25% of all cases, the
social capital/sociology concept in 18%, psychology in 16%, and assimilation in 8%.

By plotting the concept’s presence/absence over the 60 year period, we can, in turn, track
the proportion of all school desegregation cases where judges were invoking these ideas over

historical time. The results are shown in Figures 2 through 5.

Change Over Time

Any inspection of time-change in the appearance of words in court cases will have to first
take into account length of court opinion. Length of the opinion is a potential confounding
variable in the relationship between time/year and the probability of word appearances if 1) court
opinions changed (likely got longer) over time (i.e., case length was correlated with the
independent variable); and 2) longer opinions per se were more likely to contain words of
interest (i.e., case length was correlated with the dependent variable). Both turn out to be true.

First, inspection of the plot of mean case length by year and simple regressions (not
shown) showed that in 1955, the average length of the opinions was about 2000 words (after
“stop” and other words were removed — see Data section above). Case length increased by about
100 words per year, on average, or by about 1000 words every 10 years, over the period. Second,

plots of word appearance by case length suggest that each additional 100 words of opinion length
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increased the odds of the words appearing in a case by anywhere from 1% to 5%. This is true of
almost any word (and | tested it on dozens): the longer the text, the greater the chance a word has
to appear in it.

Figures 2-5 each display two lines. The first line gives the proportion of cases with
concepts year to year, adjusting for case length via logistic regression. The second line shows the
best summary line through that plot. I tried not to force any particular functional form by
estimating and comparing a variety of models of time-change (e.g., those that allowed for no
change, upward or downward change, slowdown in change, U-shaped, etc.) so that the regression
was “free” to find whatever form maximized the likelihood of the observed data.

The likelihood of appearance of psychology words (not shown) exhibited no change over
time but, controlling for case length, all of the other concepts changed over the time period 1955
through 2015, where most of the data points lie. In practice, a simple model of (log) linear
change over time fit best for each of the concepts.

In the main, the presence of these ideas in school desegregation court opinions decreased
over time, with one exception (diversity). The probability estimates displayed in Figure 2’s
summary line show that the language of social capital (or sociology) significantly decreased over
time. In 1955, for example, about 23% of the school segregation cases invoked social capital
concepts in some way. By 2015, only about 14% of the cases were using those terms. Figure 3
shows that the appearance of the concept of “intangible” factors followed a similar trend,
appearing in, on average, about 30% to 35% of the cases in the 1950s and 1960s, declining in
appearance to only about 16% of the cases by 2015. While the language of “assimilation”
(Figure 4) also declined (from an appearance rate of about 12% down to 5% over the period),

diversity terms (e.qg., diversity, multiracial) increased over the period.
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Figure 2. Probability of Appearance of Social Capital Concept in Court Cases, Figure 3. Probability of Appearance of Intangibles Concept in Court Cases,
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The figures show that, on average, as we moved from the 1950s closer to the present day,
sociological concepts were less likely to be considered or invoked by judges in school
desegregation court opinions (though cases using the term diversity were more likely to be newer
cases). The figures also show wide variation year to year (or dispersion about the average lines)
in the estimated proportions of opinions invoking the terms. (For example, as per social capital in
Figure 2, the observed percentage of cases in a given year where the term appears is about +/-
4% away from the summary line, on average, adjusting for case length). There may be at least
four reasons for this.

First, inherent variability may exist across the writing of individual judges who come
from a variety of backgrounds, ages, and genders, and originate in a variety of places and
different kinds of courts across the country. It is not unusual, for example, to have a broad
cultural change over an extended period of time, and still have lots of variation within any given
time point (e.g., year) within that extended period. Second, judges change year to year, which
introduces another source of variability that has not been accounted for (in future analysis of
these data I will be able to track the opinions over time within individual judges). This kind of
high dispersion is often found in longitudinal analysis of cross-sections that do not include the
same respondents. Third, there may be errors in the measurement of the concepts whose
frequency distributions are presented. It is possible that the dictionary could be improved by
more iterations of adding and subtracting terms, and that improved measurement would have the
potential to return less scatter as well. Finally, while all 2,207 cases in the dataset are school
desegregation cases in the sense that they use those terms in close proximity, there may still be
variation across cases in the degree to which they are on point. For example, it is possible that

the subset of cases dealing directly with school desegregation’s constitutionality or violation of
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the 14th Amendment would show more systematic (less scattered) patterns than the dataset as a

whole.

Discussion & Conclusion

In this chapter, | investigated whether sociological ideas about inequality were present in
judicial thinking about desegregation and equal protection in the decades before and after Brown.
I applied computational text methods to court documents by constructing a novel terminological
dictionary, and then searched for the dictionary in a dataset that | created constituting the full
corpus of school desegregation court cases of the past 60 years. | found hundreds of uses by
judges of the sociological terms of interest, indicating that sociological ideas were present in a
sizable proportion of the desegregation court opinions. This aspect of judges’ thinking about
segregation, the sociological aspect, has largely been overlooked in the literature about
desegregation. It remains present today, though in a smaller proportion of cases.

The time trend away from the intangible dictionary’s appearance in legal opinions is an
important finding because it supports the chapter’s main hypothesis that the window has been
closing on the influence of social science in the courts. One interpretation of the findings is that
the legal relevance of social forces — sociological, “intangible” factors — that produce inequality
has waned in court decisions about whether and how to remedy the particular kinds of
inequalities studied here. This narrowing has implications for what rights are guaranteed under
the Fourteenth Amendment’s Equal Protection Clause, especially those of schoolchildren, and
for the likelihood of success of policies that seek to incorporate sociological dimensions of
inequality in their solutions.

In the long-run, I hope the findings contribute to a new litigation and social policy

strategy that seeks to equalize schools across a wide variety of non-financial factors, that
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recognizes the power of social capital and its relationship with race and integration, and that
advocates for a more robust vision of equal opportunity. The narrow conception of input factors
necessary for long-term mobility and success adopted by some of today’s education advocates
and courts is vastly different from the “intangible considerations” Brown emphasized and social
scientists embraced as essential to life chances. | hope that this work helps advocate for a
renewed policy recognition of the nuanced and difficult to see forms of inequality that shape
political and economic advantage.

This chapter’s findings speak to a variety of sociological literatures. First, they document
an important moment when sociological thinking entered political and legal discourse. The
dictionary’s appearance in judicial opinions reached its height in the 1950s and 1960s, and while
that representation has tailed off, it has not disappeared. How political actors like judges were
thinking about the legal relevance of sociological ideas about the causes of inequality — then and
now — is important for studies of social stratification. The field of stratification is keenly
interested in understanding how inequality takes shape; investigating the ideas held and
disseminated via case law by legal decision-makers can contribute to that field’s project. For
example, why inequality looks the way it does (one of stratification’s core questions) may be
related in part to this paper’s observed decline in the judiciary institution’s concern with the role
of intangible (e.g., social) forces. This paper’s empirical surveying of how ideas appear (or not)
in law over time may, at least indirectly, contribute to our understanding of how law shapes
social stratification.

Second, the findings speak to the role ideas play in social policymaking, especially in
school desegregation policy, where the courts were at the forefront. This is an emergent area of

study at the intersection of political and cultural sociology. Beliefs about how inequality works
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can be important determinants of the contours of policy history (for example, the shift from
intangibles to intent logics in school desegregation policies). By showing that ideas about the
problem of segregation shifted, we can better situate, understand, and potentially explain the
decline of desegregation orders across the country, and the actual contemporary segregation
patterns of schools and neighborhoods that have been so well documented by social
demographers and quantitative scientists.

Lastly, from an historical perspective, the findings challenge our understanding of the
history of Brown and why the courts pursued desegregation. The “intangible” concept, though
mentioned in Brown, has not been studied in any meaningful way; this is the first paper to mine
the concept through the complete case law, show its familial relationship to core sociological
ideas, and demonstrate its presence through desegregation history. Indeed, the concept may have
been one impetus behind the Brown decision. Studying how its representation has changed over
time, as this project has, offers a picture of changes in legal thinking about equality in action.

This study also demonstrates that computational text methods can be useful for
sociological studies of law and legal change and shows how the tools (in this case dictionary
methods) can be applied to court documents.*® The school desegregation movement yielded
thousands of (often lengthy) judicial opinions from nearly every court in the United States. This

project would have been impossible without the aid of computational tools to search for concepts

18 The methods of course also have limitations. Bounding the proper corpus, especially in legal doctrine, where
issues cross topical boundaries and citations vary widely, can prove difficult and introduce bias in decisions about
which observations to include and leave out of the sample. For example, the concept of this chapter, “intangible
factors,” has been used by judges in court cases adjudicating whether something like civil unions could ever be
equal to civil marriage. One could make an argument for or against including other separate-but-equal cases beyond
school segregation that allude to intangible factors.This makes the first step of computational grounded theory more
difficult in corpora like court cases. Legal scholars also understand that certain cases have more weight than others;
text analysis generally gives every case equal weight. Also, in computation text analysis, the author must make a
number of interpretive (potentially biased) decisions, including how to bound the corpus, how to design the
dictionary, what words to include and leave out, how much to let prior knowledge affect those decisions, and so on.
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within that large corpus (about 10 million words of text in the 2,207 cases after cutting stop
words, most frequently occurring words, characters, etc.). The tools also proved useful for
identifying particularly important or theoretically interesting cases within a large sample,
because once the counts have been generated, the researcher can estimate the level of
“saturation” of each observation, and select particular observations for further review (i.e.,
reading). Used in conjunction with conventional statistical methods like factor analysis and
regression, | was able to make progress uncovering the “black box” that was Brown’s “intangible
factors” that led one institution, the courts, to view separate schools as inherently unequal. The
statistical analysis suggested that the intangible factors being weighed by the courts had
something to do with inequality around students’ social capital (or also cultural capital or other
sociological resources), psychological factors, assimilation, and diversity.*°

That progress in understanding, however, simultaneously revealed its limitations. Put
differently, in one sense, the analysis has produced five new black boxes. New questions arising
out of the present analysis include, what did social capital actually mean to the judges who were
authoring these opinions, how did it matter to them? How were they using words related to that
concept, and the other concepts? Did the word or idea’s appearance and usage in the judges’
opinion come in the form of concrete examples, stories, evaluations, anecdotes, or what, and did
it matter what form it took for how the case was adjudicated? What weight were judges giving to
one or another idea in reaching their decisions? Was the idea referenced in passing, referenced
and then dismissed, embraced, interrogated, used in consistent or contradictory ways? The

decisions of these judges have profoundly affected the experiences of children, schools, families,

19 The increase in diversity language is interesting, and worthy of further exploration. It perhaps is evidence in
support of Berrey (2015)’s theory that “diversity talk” has become so ubiquitous it has little policy meaning, and has
become in effect a neutral term.
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neighborhoods, and beyond. In the manuscripts of their opinions, their thinking and beliefs sit
right alongside their consequent actions of rendering highly impactful decisions about school
segregation. The computational methods of this chapter quantified elements of those manuscripts
and flagged the presence of a word(s) or concept(s) in each observation. While this produced
valuable new information, reading the judges own words (i.e., interpretive content analysis)
remains vital for a full understanding of what they were thinking, and what the concepts

identified in this paper meant to them.
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Chapter 3: The Path Not Taken: The Story of Brown'’s “Intangible Factors” in Case Law

Abstract

Recent quantitative research documented a relatively high frequency of counts of appearances of
sociological terms in 2,207 court decisions involving school segregation between 1955 and 2015,
but did not explore how judges were using those terms. This chapter interpretively analyzed a
subset (65) of school desegregation cases most saturated with these terms to understand what
they meant to the judges authoring the opinions, what larger arguments or ideas they served, and
towards what ends they were invoked. Of particular interest was the nature of intangibility (the
term “intangible factors” that appeared in many of these cases). The interpretive analysis found
that in a nontrivial portion of the case law, judges were “thinking like sociologists” and making
sociological arguments about nonmaterial (intangible) dimensions to the nature of inequality that
exists between groups. It also revealed that the sociological language was used to serve a variety
of ideological ends and was relevant to case adjudication. Additional themes also emerged from
the cases: school financing, the notion that segregation created a feeling of inferiority in Black
children, and the idea that segregation prevented democratic inculcation. The findings provide
insight into an important and under-explored part of the Brown story, show how thinking and
beliefs shaped actions (i.e. judges’ rendering highly impactful decisions), and demonstrate the
strengths and limitations of text analysis for socio-legal research rooted in case law.
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Introduction

The new School Segregation Court Cases (SSCC) dataset includes all federal cases and
state supreme court cases on school desegregation between 1955 and 2015 (N = 2,207). The
dataset is accompanied by a dictionary of “intangible” terms (mostly sociological words). Recent
research on the SSCC has documented the appearance (and change over time in the appearance)
of the terms in the judicial opinions, suggesting that sociological ideas about inequality were
present in judicial thinking about desegregation in the decades before and after Brown (Biblarz,
Chapter 2).

However, this research has not described what the words or concepts actually meant to
the judges who were authoring these opinions. It established a compelling “black box” calling
for qualitative validation (Bonikowksi and Nelson 2022; VVoyer et al. 2022; Grimmer and Stewart
2011). How were judges using words related to concepts like intangible factors or social capital?
How did the words matter in these cases? What weight were judges giving to one or another idea
in reaching their decisions? Were the words or concepts referenced by judges in passing, or were
they being seriously applied to the issues at hand and substantially informing judges’ decision-
making processes? Understanding how these ideas and concepts knitted into judges’ thinking (or
not) is important because the judiciary remains a core institutional definer of segregation and
desegregation, and in turn a major influencer on the social policies that come out of those
definitions.

Simple statistical analysis of the variables in the SSCC dataset can allow users to identify
individual court cases that are especially saturated with its intangible dictionary terms. In this
chapter, | selected cases from the SSCC that had within them 25 or more appearances of the
sociological terms, or where the dictionary terms accounted for >1.25% of the total words in the

case, and interpretively analyzed them. The interpretation revealed the roles these terms played
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in the case law: how they were used, what they meant, why they mattered, and where they
mattered, especially at the lower courts.

Among cases saturated with relevant terms, the interpretive analysis uncovered debates
about the value and purpose of education, the limitations of the Fourteenth Amendment, and the
factors that enable and constrain opportunity. There was a considerable amount of thinking by
judges about non-financial forms of inequality, and judges used these ideas in adjudicating their
cases. This strand of reasoning in the court opinions has not been fully interrogated before in the
Brown story. The fact that hundreds of judges adopted, if briefly, such a monumental notion of
inequality is historically important. Furthermore, as desegregation policy has abated, and school
reform models have emerged that focus on educating low-income children of color within hyper-
segregated contexts, despite massive disparities in intangible factors, it is important to remember
that there was another vision at play, one as rooted in Brown as any contemporary interpretation.

The interpretive analysis also revealed dimensions of “intangible inequality” that were
not anticipated at the outset. While the initial hypothesis, informed by findings from previous
research (e.g., Chapter 2), focused on “intangible” and related terms as evidence that judges were
thinking about social ties and networks (or social capital) as a relevant area of inequality, three
additional themes emerged: school financing, the notion of inferiority Black children experience
in segregated environments, and the idea that segregation prevented democratic inculcation in
children. Intangible factors were even occasionally invoked as a reason for not requiring equal
per-pupil financing: why should schools need equal funding when we know that a series of non-
financial factors are arguably more determinative for life outcomes?

I begin by briefly describing the contours of desegregation in the United States, the

relatively limited role intangible factors has played in existing analysis, and why that is
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unfortunate for fully understanding the story of desegregation. This section came out of both the
interpretive readings of the present study as well as past research. I then discuss the urgency of
using interpretive methods to open the “black box™ and help validate quantitative text analysis,
and to reveal important dimensions of text data only possible through close reading. | then circle
back to a more systematic discussion of the data and methods used in this study, and present the
main findings that constitute new additions to that story. | conclude with suggestions for further

research, and a discussion of the implications of this work for social stratification and law.

Desegregation and Intangible Factors

Before and after Brown, there was tremendous debate about the nature of segregation, the
precise constitutional violation at play, the dimensions of inequality that were relevant to the
Equal Protection Clause, and the appropriate remedies for the constitutional violations. Prior to
Brown, several court decisions invoked intangible factors, particularly cases involving colleges
and law schools (this is discussed in greater detail in the “pre-Brown” section of the Results
below). These cases recognized the tremendous influence social capital and related concepts
have on life outcomes. Brown emerged out of and into this thinking, and applied these concepts
to a national K-12 context (Wolters 2004). Every lower court case that led to Brown invoked
intangible thinking. Despite this, the substance underlying Brown has most often been credited to
the idea that state-sanctioned segregation engendered feelings of inferiority in Black children, or,
later, to an attempt to financially equalize schools.

In the middle part of the twentieth century, hundreds of judges were charged with
interpreting Brown’s substantive commitments, determining the motivations of the case,
implementing its requirements, and often designing integration plans for school districts. The

implementation required courts to engage in areas long thought to be within the private sphere.
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Post-Brown, many judges recognized the potentially revolutionary changes desegregation could
engender. Alongside this potential revolution were threads of a counterrevolution: early
challenges to a broad understanding of Brown’s reach and advocacy of a narrower role for the
courts.

While there has been some recognition of the role intangible factors might have played in
motivating the desegregation regime (Moody 2001; Tushnet 2003), the idea has largely been
overlooked until recent quantitative analysis demonstrated the significant presence of this
thinking in the corpus of desegregation case law. This is unfortunate given limitation to current
legal answers for how desegregation swelled so widely in the late 1960s and early 1970s, with
tens of millions of children subjected to mandatory busing regimes in the name of desegregation
and Brown.

Intangible factors is a natural, if partial, explanation for how desegregation “got so big”:
The clear policy corollary to recognizing that intangible factors play a central role in equal
schooling and opportunity was actual integration. Social capital acquisition depends on access to
white power networks; ergo, the only way for Black children to attain this socially important
form of capital was integration. Furthermore, intangible factors presents a far more robust
understanding of the forces that bear on life outcomes than, for example, the per-pupil financing
factor that tends to monopolize contemporary discussions. The fleeting suggestions to intangible
factors in existing literature, in conjunction with the recent quantitative analysis, suggests that
there was judicial recognition (and even embrace) of the power of those factors for social
mobility, job acquisition, educational attainment, and housing, and calls for greater interpretive

engagement with these concepts.
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Analysis of desegregation has focused on the development of doctrinal tests, with less
attention to how changing ideas about the dimensions of inequality relevant to desegregation
(Tushnet 2003). Reducing the evil Brown was trying to cure to a legalistic vision of segregation,
and the measurable, short-term vestiges of that segregation, successfully matched evil with
remedy: there is no need for actual integration when intangible factors are not part of the
constitutional harm Black children experience. Analysis of the legal decline of desegregation has
focused on a narrowing of the state action doctrine and the embrace of a “colorblind”
Constitution, where racial categorization of any kind by the state has come to be seen as the
dominant evil the Equal Protection Clause was meant to address, rather than racial oppression or
inequality (Yoshino 2011; Siegel 2003).

Yet intangible thinking has been absent from analyses of changing ideas in desegregation
case law, or how those changes reflect changing judicial understandings of the forces that shape
inequality in our society, and the role of the state in proactively designing social policy that is
meant to target the private sphere: childhood and family social networks. This is an unfortunate
oversight, given the helpful purchase shifts in thinking about intangible factors can provide to
explaining desegregation’s trajectory. Expunging intangible factors from judicial thinking
enabled a policy narrowing that did not require mental gymnastics; if desegregation was never
meant to wade into intangible factors terrain, then busing, racial mixing, and demographically

evaluating desegregation’s success was not necessary.

Opening the Black Box

Prior work has established the quantitative presence of intangible thinking in case law,
but has left scholars with a black box. Increasingly, studies in text analysis are recognizing the

“black box” problem and are using interpretive methods to more rigorously validate their results,
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often allowing the text analysis to guide them to especially topical documents (Nelson 2020).
What often goes unsaid in text analysis papers is that the qualitative, interpretive element
frequently serves as the origin site for theoretical analysis — put differently, this is where much of
the thinking happens. While text analysis often provides proof of concept, thematic development
and argument more typically comes from the interplay of text analysis and close reading (Knight
2022; Nelson 2020). Especially with texts like court cases, where the interstitial connections
among cases forms the basis of a common law legal system, careful attention to how terms are
being harnessed is a pivotal dimension of research.

Prior research has demonstrated the presence of intangible terminology in desegregation
case law. But only through interpretation can we understand how judges were using these terms.
In assessing segregation cases, judges, bound by the strictures of legal adjudication, had to frame
the issue and result as they saw fit. Frames provide insight into how people think the “world
works” (Young 2004). How judges came to render these impactful decisions depends on the
“lens through which they observe and interpret social life” (Small and Lamont 2008, p. 14), i.e.
their views on the relevance of intangible factors of law and inequality. Judges’ views on the
relevance or non-relevance of intangible factors reveals a dimension of their prioritization of
these values among others. While past work has engaged with legal framing, for “law is a central
meaning making institution” (Pedriana 2006, 1723), it has more so focused on how litigants
frame disputes, rather than on how judges frame the issues before them. In an area like
desegregation, where judges were at the forefront of designing policy and the cases are so rich in
language and exposition, this is an unfortunate oversight. Understanding how judges framed
these debates is pivotal, as law can set “rigid and enduring boundaries on the very words and

discourses available” to advocates and future judges (Pedriana 2006, 1727), and it had real world
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stakes for children and families on the ground. Interpretation allows the researcher to dive into
these questions of legal framing, and show how judges were using these concepts, how they were
weighted alongside competing goals, the degree to which they mattered to the result of a case,
and to identify the “horizons of possibilities” (Small and Lamont 2008, 15) judges established
for desegregation.

Especially in a policy area as massive as school desegregation, judicial ideas directly
impacted the day-to-day lives of millions of children, families, and working professionals.
Segregation creates stratification in access to jobs, housing, schools, and employment.
Segregation has long depended on what the courts do, and what courts do depends on how
judges think. The beliefs and subsequent actions of these powerful actors affected the schooling
experience of millions of children.

The research section below begins by discussing the data utilized and the interpretive
method applied to the data. It then proceeds to analyze the relevant case set chronologically,

demonstrating how, when, and where intangible factors have mattered over time.

Data and Methods

Data
Biblarz (Chapter 2) followed a set of computational steps through The Court Listener

archive to create a dataset (the SSCC) that presumptively constitutes the universe of federal and
state supreme court school desegregation cases over the past 60 years. The data were cleaned and
spot checked against other legal indexers to verify their validity. The study also combined prior
knowledge with computational word embedding methods to develop an “intangible” dictionary
of 41 words (e.g., aspirations, expectations, prestige, mutiracial, networks, stigma, and so on)

that were likely candidates to relate to or reflect the meaning of the judiciary’s “intangible”
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concept. Most of the words are ones commonly used in sociology, and reflect sociological (or
social scientific more generally) concepts (see Table 2 of that study).

In the present study, I accessed the SSCC and its dictionary, and created two flags: did
the court case have 25 more occurrences of the dictionary terms (= 1, else 0), and did the
dictionary terms account for more that 1.25% of the total words in the case (= 1, else 0). Cases
that met either of these criteria were considered particularly representative of a certain kind of
sociological thinking in the courts, or of thinking about intangible factors in the problem of
segregation, and are selected for the interpretive analysis below. What that thinking actually was
is the subject of the analysis. This approach follows Nelson (2017): use computational methods
to aid identifying documents that are of most interest in enormously large corpora; conduct a
deeper, interpretive content analysis of the identified documents. I read all briefs submitted in the
cases, recognizing that these writings were before the judges making their decisions, and that
they provided a helpful context for the decisions. Many interpretive projects in sociology round

out their primary text sources in a similar manner (Brown 2020; Pedriana 2006).

Methods
The final number of cases totaled 65, and comprised approximately 2000 pages of legal

text, though there was wide variation in case length. Analysis began with carefully reading each
case twice, tracking the considerations raised by judicial rationales, and focusing on the terms
from the initial dictionary. This included reading the full set of cases in each case’s trajectory
through the courts — the trial court, appellate court, and Supreme Court, if applicable, as well as
the briefs attached to these cases. This added a considerable number of pages to the total volume
of reading (roughly 3000). For each case, | wrote short analytic memos describing the ways

intangible considerations entered into the case. | then re-read the cases a third time, gathering
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particularly illustrative text examples, and organized them into the various thematic categories
described in the Results section. Discursive analysis of judicial rationales demonstrates how
judges were thinking about intangible factors at the moment of case adjudication.

Court cases do not exist in asocial vacuums; the legal process is inherently social with a
variety of social actors weighing in over the process of litigation (Ewick and Silbey 1998). This
project, of course, focuses on the language used in formal legal documents, and demonstrates
how political changes translate into shifting legal language with the effect of shrinking the space
possible for doing anything serious about inequality. However, reading the briefs submitted, and
tracking a case’s trajectory through the courts, helped garner a fuller picture of the arguments
being made, and what the judges were responding to.

Interpretive methods have a long history in sociology, including interpretations of judicial
texts (Dilthey 1900, 231; Ricouer 1969, 27). Judicial “interpretations, elaborations, and
justifications of doctrine” (Cotterrell 1992, 226) are important topics for sociological study,
because they “help to propagate structures of perception and belief that are the foundations of
social order” (226). Content analysis involves carefully reading sets of documents, often
newspaper articles, to derive meaning and patterns (Ferree et al. 2002; McAdam, Tarrow & Tilly
2008). Styles of reading and cataloging vary. Some content analyses focus on formal coding and
labeling sections of text with specific tags, and then validating those codes with additional
readers, while others adopt an approach more commonly found in the humanities and law, which
focuses on interpreting texts holistically (Nelson, 2020, p. 6). Researchers seek to glean thematic
emphases and interconnections across the data (DeSoucey and Waggoner 59).

The strength of interpretive methods comes from allowing the reader the flexibility to

think deeply about texts. Interpretive methods allow researchers to enter a conversation about
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text data and provide perspectives that others can and should disagree with. While interpretive
methods do not lack rigor, transparency about the judgment calls that must be made typifies
strong use of these methods. Steensland (2008) for example, adopted a selection process in
which he made had to decide which articles were “about” his topic of study, guaranteed
minimum income policy “in a substantively meaningful way.” Brown (2020) made a similar
interpretive choice — she identified all places where policymakers and judges discussed their
views on the meanings of an “Indian child” in Indian Child Welfare Act adjudications,
eschewing documents she felt did not sufficiently engage with the meaning she was most
interested in. Pedriana (2006) was perhaps most upfront about this reality, writing that in making
interpretive decisions, he “relied on the totality of [his] knowledge of this entire historical
sequence” and noting that while elements of the work were quite systematic, there was wide
reading that informed his theoretical contributions but that were not systematically coded. To
address this, he included a list of all sources consulted, allowing other researchers to conduct
their own interpretations, not to discredit his per se, but to bring their own, perhaps distinct
interpretations to bear alongside his.

Computational text scholars advocate utilizing quantitative analysis methods in
conjunction with interpretive ones. Roberts et al. (2014) and Grimmer and Stewart (2013) both
advocated for careful and frequent comparisons of methods. Empirical analysis from the one
previous study using the SSCC (Biblarz, Chapter 2) found that words or concepts related to
intangible factors were present in the case law, provided a rough estimate of how common their
appearance was over time, and detected subsets of words that were likely to co-occur in the

cases. The quantitative analysis of that study, however, could not explain the ways those terms of
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interest were being invoked, the intellectual or narrative/textual context within which they were
likely to show up, nor the potential contradictions and complications in their use.

Accordingly, we often want more meaning than computational methods allow for. This is
especially true when working with legal data, where single words can bear heavily on impact and
precedent. Many meaningful descriptors will not co-occur frequently enough to have high
weights in a topic model, for instance. Especially in an arena as nuanced as constitutional law,

text analysis works best in conjunction with traditional interpretive analysis.

Results

Pre-Brown
In the years leading up to Brown, courts wrestled with the nature of segregation, its shaky

constitutionality under Plessy, and the contours of equality guaranteed by the Equal Protection
Clause. A cluster of intangible-saturated cases involved challenges to segregation in American
higher education, particularly law schools. Scholars have argued that part of the litigation
strategy leading up to Brown was to focus on law schools under the theory that judges had a
strong sense of how legal education worked, and why segregation posed a threat to equal
opportunity for law students of color (Klarman 1994). Independent of whether judges had their
own law school experiences in mind, language present in the cases indicates engagement with
sociological ideas about inequality.

In State of Missouri ex rel. Gaines v. Canada (1938), for example, a Black man was
prevented from attending the University of Missouri Law School because of the state’s
segregation statute. The state funded his legal education in a neighboring state. The Supreme
Court noted that “there are special advantages” to attending an in-state law school, including

developing familiarity and intimacy with the local courts, and “the prestige of the Missouri law
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school among the citizens of the State” and among prospective clients?°. The Court held that
because of this, states that provided schooling to white students had to provide in-state education
to Black students as well, and could do so by allowing Black students and white students to
attend the same school, or by creating a second school for Black students.

As early as 1938, we see the Court engaging with the constitutional relevance of the
intangible qualities associated with education. The focus was not on equal financial provisioning
of schools, but rather on the “special advantages” to be gained from going to an in-state law
school. While not precise in defending what these special advantages were, the immediate
invocation of “prestige...among the citizens” suggests the Court was recognizing the powerful
role prestige can play in occupational opportunities in a professional community. While the
Court did not strike down segregation in 1938, it substantially engaged with conceptions and
dimensions of equality.

Sipuel also focused on legal education. The Black plaintiff, Ada Lois Sipuel, sought
access to the segregated University of Oklahoma Law School. The Court ruled that Oklahoma
had to provide equal instruction for Black students, requiring the admission of qualified Black
students to previously all-white state law schools. The briefs in Sipuel show clear intangible
reasoning. Segregation “prevents both the Negro and white student from obtaining a full
knowledge of the group from which he is separated.”?! One brief was explicit in its definition of
intangible factors, writing that it was the “sum total of the intangible qualities” that determine the
status of a law school, including “such concepts as heritage, tradition, reputation,” which could

not be acquired in a brand new, all-Black law school.?? Lack of racial mixing prevents the “inter-

20305 U.S. 337, 348-49 (1938).
2L Sipuel v. Bd. of Regents of the University of Oklahoma, 1947 WL 44231 (U.S.), 45-47 (U.S., 2006).
22 Sipuel v. Bd. of Regents of the University of Oklahoma, 1948 WL 47425 (U.S.), 10 (U.S., 2006).
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change of ideas and attitudes which is so necessary to a full education.”?? Plaintiffs can only
reach “equal footing at the bar of Oklahoma” if permitted to attend the state university with
“white lawyers.” Id. A new all-Black law school, even in-state, would be inadequate, because
legal education is not “the sole work of the professors,” but also requires exposure to the “varied
personalities, abilities and propensities of” peers.?* Quoting Justice Holmes, access to social
networks is essential for a profession that “supplies ‘our social mechanics and many, if not most
of our social inventors.””?® The briefs move among a variety of dimensions of intangible factors
— gaining knowledge of the values and beliefs of peers from other racial groups, heritage,
reputation, and prestige, and social capital and network access.

This logic deepened and expanded in the years following. In McLaurin v. Oklahoma
State Regents, George McLaurin, a Black graduate student in education, was allowed in the same
classrooms as his white peers but was forced to sit behind a screen. He was not allowed to eat in
the cafeteria, but only on an elevated mezzanine in the lunchroom. The restrictions left him
“handicapped in his pursuit of effective graduate instruction.”?® While he had access to the same
tangible resources as other law students, the restrictions “impair[ed] and inhibit[ed] his ability to
study, to engage in discussions and exchange views with other students, and, in general, to learn
his profession.”?’ Again, the Court held that intangible considerations were relevant to Equal
Protection analysis. There was no reference to feelings of inferiority or emotional strife, but

rather, the emphasis was on the power of social networks. Lack of access to networks meant a

3d., 47.
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26 McLaurin v. Okla. State Regents for Higher Educ., 339 U.S. 637, 641-42 (1950).
271d. at 642.
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student’s “training [was] unequal to that of his classmates,” and therefore the restrictions were
unconstitutional.

The McLaurin Court recognized that the removal of the racist restrictions McLaurin had
to endure did not guarantee cross-racial exchange; it did not guarantee that the social capital
benefits of integration would flow to Black students. Yet the Court found this largely irrelevant,
for “at the very least, the state will not be depriving the appellant of the opportunity to secure
acceptance by his fellow students on his own merits.”2®

The plaintiff briefs in McLaurin adopted this line of thinking as well. The NAACP legal
team made an explicit comparison between education and rail transportation (the origin of the
Plessy decision). Equality did not look the same in the two contexts. In transportation, equality is
clearer, for “the primary considerations are the type of comfort and convenience, courtesy, fare,
speed, time of arrival and departure.”?® Things are more complicated in the educational realm,
for equal schooling “necessarily requires consideration of psychological, sociological and
spiritual factors in addition to pure physical measurements.”* Plaintiffs implored the court to
consider the intangible ways inequality functions in the schooling context, noting that the
objective, financial ways of comparing transportation were insufficient in the schooling context.

Intangible language had been cemented by the Sweatt v. Painter, decision, and this case
often stands in for this type of thinking in subsequent lower court citations. In Sweatt, a student
challenged the University of Texas’ establishment of a separate law school for Black students,
arguing that the disparities in tangible and intangible resources violated the Equal Protection

Clause. While the Sweatt Court noted gaps in tangible resources (like library books and

28 See also Fisher v. Hurst, 333 U.S. 147, 151-52 (1948).
2% McLaurin v. Oklahoma State Regents for Higher Educ., 1950 WL 78675, 37 (U.S., 2006)
30d.
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facilities), it held that “what is more important” is that the white law school possessed “those
qualities which are incapable of objective measurement but which make for greatness in a law
school.”®! These factors included “reputation of the faculty, experience of the administration,
position and influence of the alumni, standing in the community, traditions and prestige.”*? It
noted that the white law school’s “alumni occupy the most distinguished positions in the private
practice of the law and in the public life of the State,” and that Black students would be unable to
access these networks from separate schools.® Despite tangible improvements to the Black law
school (e.g. a growing student body, faculty, and library, in addition to “one alumnus who has
become a member of the Texas Bar”3) the intangible gaps meant the two schools did not have
“substantial equality.”® Given the potency of intangible factors, the Court found it difficult to
“believe that one who had a free choice between these law schools would consider the question
close.”3®

Furthermore, the Court emphasized the inherently social nature of education. Legal
education *“cannot be effective in isolation from the individuals and institutions with which the
law interacts.”*” The Black law school excluded “85% of the population of the State,” including
“most of the lawyers, witnesses, jurors, judges and other officials with whom petitioner will
inevitably be dealing when he becomes a member of the Texas Bar.”* This lack of exposure
severely limited professional opportunities for Black law students.®® The Court rejected any

contention that segregation equally excluded white students from Black students. This
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proposition overlooked the reality of white power. White schools had “rich traditions and
prestige,” the decisive majority, and a “story of consistently maintained excellence.”* It was
almost laughable that any white student “would claim that the opportunities afforded him for
legal education were unequal to those held open to [Black students].”*

The Sweatt briefs had made similar arguments. Education involves factors “which have
no relation to the ‘equality’ or adequacy of physical facilities.”*? “The opportunity for
discussion, debate and exchange of ideas” is the primary mode of training, and this training
cannot happen without a “student body [that] is composed of persons having different and varied
backgrounds and divergent views and attitudes toward current affairs, politics and other

subjects.”*® Education requires “exchange,” “the interplay of contributions from all persons and
all groups,” and “the fullest opportunity to associate intellectually.”** Here, the briefs emphasize
the benefits of intellectual exchange and dialog as a non-financial form of inequality that
segregation prevents. A separate, Blacks-only school would not provide these resources, despite
funding, library books, facilities, and faculty. In an all-Black school, students are “deprived of
needed intellectual challenges from white fellow students.”* Furthermore, segregation prevents
black students from accessing the “intimate knowledge of the ways of thought of the

community.”*® Only through commingling can a lawyer “sense the drives, interests (and

weaknesses) of those with whom he deals.”*’ “Intimate knowledge” suggests insider

40 1d.
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42 Sweatt v. Theophilis Shickel Painter, 1950 WL 78684 (U.S.), 35-37 (U.S., 2006).

43 Sipuel v. Bd. of Regents of the University of Oklahoma, 1948 WL 47425, 10 (U.S., 2006)
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45 Sweatt v. Theophilis Shickel Painter, 1950 WL 78684, 36 (U.S., 2006)

46 Edward Hirsch Levi, Thomas I. Emerson, John P. Frank & Alexander Hamilton Frey, “Segregation and the Equal
Protection Clause: Brief for Committee of Law Teachers Against Segregation in Legal Education,” 34 Minnesota
Law Review 289 (1950).

47 Sweatt v. Theophilus Shickel Painter, 1950 WL 78683 (U.S.), 44-46 (U.S., 2006).
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information; in a professional world dominated by whites, Black students need access to their
ways of thought and being if they are ever to compete on equal footings.

The briefs also emphasized the interplay of ideas essential to schooling. School social
relationships come from “the spirited and enthusiastic participation in extracurricular activities
such as moot courts, law review and other fields of interest.”#® In “classrooms, dormitories,
clubs, and playing fields,” students teach each other, learn to emulate each other, and their
knowledge “cross-fertilizes.”*° Not having this knowledge leaves Black lawyers less able to deal
with “with attorneys and judges who are a part of the broad stream of Texas jurisprudence
deepened as a result of the years of group association at the Austin school,” referring to the
established, white-only law school at UT.%° Here, we see the advocates connect the social
learning and intellectual cross-pollination that happens in school with the social capital benefits
that develop at school and carry into legal careers. Legal training depends on “not only on
instruction but on the association with fellow students of all races, creeds and walks of life.”>!
These sites are where connections are built, for “[e]ducation is in large part association.”>?

Above and beyond the limitations within the law school, Black students would not
graduate with the prestige their white counterparts would. Graduation from a newly formed,
“colored” law school would leave students with “unequal professional standing.”>® The new
Black law school was not accredited, and was “regarded as a ‘poor college’; it is not a “real
university.””>* Noting the way intangible factors like prestige can be turned into financial capital,

the brief argued that “prestige carries through in later life, especially in professional life, and has
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a substantial pecuniary value.”* Intangible qualities are why segregated schools “could not
possibly achieve an equality” that would satisfy the Fourteenth Amendment.>®
In addition to prestige, students would be hindered by their inability to access white

alumni. This hinders students’ “placement opportunities,” given how essential alumni are to
professional placement in law firms.>” Hiring depends on “the loyalty of alumni and the
established reputation of the institution.”® These factors ensured that the new law school could
not be equal. Tying this thinking directly to economic inequality, the plaintiffs argued that in
law, “social relationships lead to economic opportunities which shape a lawyer’s career.”>®
These exchanges become the raw material for weak ties. Black students denied these social
relationships are “deprived of economic rights.”® Prestige too impacts economic outcomes, for
“professional careers are seriously affected by the repute in which the school is held by the
profession at large.”5!

The Fourth Circuit reiterated much of this thinking in McKissick v. Carmichael, a case
quite parallel to Sweatt in its facts. There, the court noted that the law school North Carolina had
established for Black students had “achieved no reputation in legal circles,” and that reputational
inequality was part of why a separate Black-only law school was constitutionally insufficient.5?
The larger white law school “represent[ed] a cross section of the white people of the State, who

constitute 74% of its population. From this society the colored law students . . . are excluded.”®

The fact that the Black students were excluded from accessing these networks, most especially
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because the “heart of legal education is found in discussion with one’s associates . . . to engage
in discussion with his fellows in and out of the classroom”®* was constitutionally suspect. As in
Sweatt, the Court recognized the social network function of education: it is of “specific value that
the students form acquaintance with the persons who will later occupy positions of influence and
power in the profession and in the public life of the State.”® Legal success requires that lawyers
“know and be known” by the powers that be in business and in public life. School equips
students with much of this learning via the connections and relationships developed there.%®

Language of this type was not only present in pre-Brown cases involving schools, but
also in a variety of other areas, including segregation in recreational facilities and parks,
employment, and housing. Given the cross-pollination of legal topics, and the ubiquity of school
segregation citations, some of these cases ended up in the corpus, particularly cases that most
heavily borrowed from the think of the education cases. In Harris v. City of Daytona Beach (S.D.
Fla. 1952), Blacks were excluded from publicly owned concert venues. The court ruled that this
exclusion violated the Equal Protection Clause. Recognizing the power of cultural access, the
court held that “plaintiffs cannot be required to await the acquisition of culture” until there is
sufficient demand for an all-Black theater.®’ It was a denial of Equal Protection to force plaintiffs
to travel to another state to hear “Nelson Eddy, or Lauritz Melchior sing, or the United States
Marine Band play, or the Virginia Barter Theatre Players perform.”®® The court’s concern was
with the types of performers that performed at each of the two venues. The lack of access to

popular white performers, even though there was a parallel venue of seemingly equal quality for
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Black performers, meant that Black residents did not enjoy “equality in fact” with white citizens
given their denial of cultural access.®® Access to white cultural capital was necessary to “equality
in fact,” and denial of that access was a constitutional violation.

Yet in the same case, the state action doctrine limited the court’s willingness to
constitutionalize intangible forms of inequality in the private sphere, failing to recognize the
potent ways informal connections and networks determine life outcomes and the prospect of
social mobility. Private clubs, like the “Civic Music Association, the Lion’s Club, and the like,”
would remain permitted to lease the city-owned auditoriums, “with the right to select their own
members and their own audiences.”’® The court was clear to note that these agreements were
“outside the issues presented in this suit and are not within the scope of the permanent
injunction” preventing segregation during municipally organized events.’*

In the same few paragraphs, the court acknowledged the cultural power inherent in music
knowledge and access, while rejecting the idea that private social clubs should be prohibited
from using government-owned space, even if whole categories of citizens were denied access to
those elite and important spaces by virtue of their race. Private associations, long-regarded as
important “old boys’ networks,” critical for occupational advancement, especially in the 1950s,
were considered outside the Court’s purview. While intangible thinking was present, it was not
absolute, and was still bound by limitations of the judiciary and perceptions of the proper role of
legal intervention. The court was only so willing to recognize on the ground realities of how
inequality operates; in the same breath, it held that public spaces prevented people of color from

accessing cultural capital, and also held that access to private clubs, where social capital is
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routinely cultivated, was outside their appropriate purview, while failing to recognize just how
much this access can bear on job and educational opportunities.

These early cases reveal deep engagement with sociological thinking as constitutionally
relevant dimensions of inequality, both from judges and from legal advocates. Their language
and logic sounds almost exactly like the way sociologists use the concept of social capital today.
Courts were grappling with the deep and hard to see ways intangible factors work — sitting next
to peers in a dining hall or classroom, access to alumni networks, access to elite spaces and the
reputation those spaces bring, and the ways social connections can yield opportunities. And
perhaps most importantly, we see courts recognizing and adopting the view that social capital
can be converted into economic capital. Long before “the strength of weak ties” (published in
1973), became common parlance, pre-Brown judges recognized intangible factors as important
determinants of life outcomes, and built these factors into judicial assessments of permissible
school policy. These cases provide little by way of references to the psychological harms of
segregation; rather, the focus is squarely on the ways integration promotes access to social
capital and networks. Rather than just legal abstraction, these cases were deeply attuned to on-
the-ground realities of the complicated ways social lives figure into education and career. This

was the context of segregation law going into Brown.

The Brown Line of Cases
By the time Brown was decided, these cases and arguments had been circulating for over

twenty years, in both arguments from litigants and in precedent. Brown consolidated cases with
similar issues presented from lower courts in Delaware, Kansas, Washington, D.C., South

Carolina, and Virginia. In each case, judges recognized dimensions of inequality that could not
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be addressed through financial resources alone. The language varied in degree of ex/implicitness,
but suffused into these cases was intangible thinking.

The Briggs v. Elliott court (South Carolina) upheld the Plessy separate but equal doctrine,
but ruled that the school district needed to comply with the “equal” portion more fully by
investing in tangible, financial resources in Black schools.”? The dissent rejected the premise that
separate could ever be made equal. If the court could solve this case “by the mere device of
admission that some buildings, blackboards, lighting fixtures and toilet facilities are unequal but
that they may be remedied by the spending of a few dollars, then, indeed people in the plight in
which these plaintiffs are, have no adequate remedy or forum in which to air their wrongs,” " the
dissenting judge wrote.

Put simply, goes the dissent, the majority was missing the point. A few thousand dollars
of tangible improvements was cold comfort for children in segregated schools. Tangible equality
would forever be limited in what it could accomplish for Black children. With its commitment to
the idea that separate schools could be made tangibly equal, the constitutional baseline, the
majority had left Black children with no adequate remedy to fundamentally improve school
equality. Despite it being about K-12 education, the dissent argued that the case should be “based
upon exactly the same reasoning followed in the Sweatt and McLaurin decisions,” where the
Supreme Court had “clearly recognized that education does not alone consist of fine buildings,
classroom furniture and appliances but that included in education must be all the intangibles that

come into play in preparing one for meeting life.” "

2 Briggs v. Elliott, 98 F. Supp. 529, 535 (D.S.C. 1951).
3 1d. at 540 (dissenting opinion).
" 1d. at 545.
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Like the dissent in Briggs, the district court in Brown v. Bd. of Educ., 98 F. Supp. 797,
800 (D. Kan. 1951), recognized the “educational benefits [that come] from commingling with
white students.””® The court asked itself a rhetorical question “if the denial of the right to
commingle with the majority group in higher institutions of learning as in the Sweatt case and
gain the educational advantages resulting therefrom is lack of due process,” was impermissible,
then why would *“such denial not result in the same lack of due process if practiced in the lower
grades,”’® acknowledging that a similar logic held in the K-12 context and that “commingling,”
had educational benefits across the education spectrum.

In Gebhart v. Belton,”’ the Delaware case, the court grappled with what factors
contributed to “substantial equality.” While “identity or absolute equality in all respects” is
“impractical,” courts still have the “difficult and delicate task of drawing the line between the
unimportant and incidental differences inevitably occurring in any comparison of two schools”
and assessing whether a “substantial disparity placing the plaintiff at a material disadvantage
because of his race or color.””® The courts went through a variety of factors that “constituted”
substantial equality, some of which could be equalized through financial resources, like school
buildings, per-pupil ratios, and instructional materials, and some of which could not, like
extracurricular activities, the quality of the neighborhood the school site was located in and its
aesthetic beauty, and the educational status of the school faculty.

Intangible ideas show up in Brown itself too, despite nearly no scholarship recognizing

their relevance to the watershed case. In many districts, there was real evidence that “tangible”
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resources (specifically buildings, curricula, and the qualifications and salaries of teachers) were
being equalized in the years before Brown. The Brown Court could have written a decision
demanding that Plessy have teeth: the other districts also needed to make the separate but equal
guarantee a reality. Instead, the Court redirected and struck down segregation in principle. Given
the formal equalization that had been occurring, its decision could not “turn on merely a
comparison of these tangible factors in the Negro and white schools involved in each of the
cases.”’® Citing the intangible logic of McLaurin and Sweatt, the Brown Court held that “Such
considerations apply with added force to children in grade and high schools” (emphasis added).2°
The idea that the Sweatt/McLaurin logic applied as forcefully in the K-12 context was cemented
in Brown. Brown famously phrased the question presented as “Does segregation of children in
public schools solely on the basis of race, even though the physical facilities and other ‘tangible’
factors may be equal, deprive the children of the minority group of equal educational
opportunities?” (emphasis added) and answered in the affirmative “We believe that it

does.” Brown leaned heavily on the intangible line of thinking present in Sweatt, McLaurin, and
Gaines. It borrowed the higher educational logic of social capital and networks, rather than

solely embracing psychological thinking about perceived inferiority in segregated schools.

8 Brown v. Bd. of Educ., 347 U.S. 483, 492 (1954).

8 1d. This strong language in Brown is perhaps a not-so-subtle rejection of the lower court’s logic in Briggs v.
Elliott, 98 F. Supp. 529, 535 (D.S.C. 1951), which held that “The problem of segregation as applied to graduate and
professional education is essentially different from that involved in segregation in education at the lower levels. In
the graduate and professional schools the problem is one of affording equal educational facilities to persons sui juris
and of mature personality. Because of the great expense of such education and the importance of the professional
contacts established while carrying on the educational process, it is difficult for the state to maintain segregated
schools for Negroes in this field which will afford them opportunities for education and professional advancement
equal to those afforded by the graduate and professional schools maintained for white persons . . . The problem of
segregation at the common school level is a very different one. At this level, as good education can be afforded in
Negro schools as in white schools and the thought of establishing professional contacts does not enter into the
picture.” Brown rejected this idea, and embraced the notion that professional contacts and intangible factors applied
with added force at the K-12 level.
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The briefs in Brown and affiliated cases also emphasized this line of argument.
Segregation denied Black children “the learning that comes from free and full association with
other students in the school,”®! an important element of the educational process and a
“constitutional guarantee[].”%? Segregation denies children the ability to “adjust themselves
personally and socially in a setting comprising a cross-section of the dominant population.”
Given the “blockage in the communications and interaction” segregation presents, feelings of
“mutual suspicion, distrust and hostility” develop rather than friendship and cooperation.® The
“relative absence of opportunities for equal status contact” creates “the low level of aspiration
and defeatism so commonly observed in segregated groups” and leaves Black children with low
“expectations with regard to opportunities for achievement” and few “opportunities for making
use of these achievements.”8* The briefs frequently referenced the McLaurin/Sweatt intangible
arguments, including “standing in the community, traditions and prestige and “the interplay of
ideas and the [opportunity to] exchange of views with the dominant majority.”®® Here again the
briefs connected the generalized benefits of cross-group exchange and mixing with the tools
Black students need to get ahead in life — access to white networks and connections.

The plaintiffs argued that “substantial equality” required a recognition of the role
intangible factors play in equal schooling and specifically tied the substantiality language to
intangible factors. Students educated in schools that “require daily contact and competition with
members of racial groups comprising the dominant and more advantaged majority” would

inevitably receive a better education than students trained in schools that “limit him to daily

81 Spottswood Thomas BOLLING, et al., Appellants, v. C. Melvin SHARPE, et al., Appellees., 1952 WL 47283
(U.S)

81d., 9-10.

8 Qliver Brown, Mrs. Richard Lawton, Mrs. Sadie Emmanuel, et al., Appellants, v. Board of Education of Topeka,
Shawnee County, Kansas, et al., 1952 WL 47265 (U.S.), 8.

8 1d.

8 Brown v. Bd. of Educ. of Topeka, 1952 WL 82047, 9 (U.S., 2006).
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contact and competition from members of a single racial group comprising the state’s most
disadvantaged minority.”®® The crux of substantial equality comes from the factors integration
creates. Interpreting the Court’s reasoning in Sweatt, the plaintiffs asserted that intangible
considerations are “controlling factors in determining substantial equality at the law school
level.” Again, the emphasis in not on the tangible resources integration guarantees, but on the
intangible forces that can only be achieved through integration. Therefore, “it is impossible for
any segregated law school to be an equal law school.” Accordingly, “substantial equality in
professional education is ‘substantially equal’ only if there is no racial segregation.”®” The same
logic held in the K-12 context.

Analogizing education to real property, one brief opined that quality is not solely about
the “value and desirability of property” but also “its association with persons enjoying a certain
reputation.”®® The analogy continued: “The desirability of a beautiful resort may be lessened by
its being visited by people deemed of ‘low’ social standing.” These sorts of differences are
“significant under the Fourteenth Amendment,” then citing McLaurin.

As in the briefs in Sweatt, the plaintiffs in Brown made the sociological case that
networks bear on life outcomes and social mobility. Plaintiffs argued that “social contacts make
possible the enlargement of personal experience” and are essential for “human development.”

Education hinges on one’s ability to “know where he is in the world and how he stands with his

8 Brown v. Bd. of Educ. of Topeka, 1951 WL 82600 (U.S.), 8-9 (U.S., 2006).

87 Brown v. Bd. of Educ. of Topeka, 1953 WL 78288 (U.S.), 48-50 (U.S., 2006).

8 Qliver Brown, Mrs. Richard Lawton, Mrs. Sadie Emmanuel, et al., Appellants, v. BOARD OF EDUCATION OF
TOPEKA, SHAWNEE COUNTY, KANSAS, et al., 1952 WL 47254 (U.S.), 11.

8 Brown v. Bd. of Educ. of Topeka, 1952 WL 82043 (U.S.), 12 (U.S., 2006).
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fellows.”® Focusing on equal facilities is “like trying to cure cancer with a mustard plaster [an
old home remedy used to treat congestion, coughing, and muscle aches].”%*

And the briefs noted the relevance of perception and reputation to equality. Comparing
the present case to McLaurin and Sweatt, petitioners cited to courts that “took into account the
community’s actual evaluation of the schools involved,”%? acknowledging the relevance of
prestige and community reputation. The same was true here, where “racial segregation in
elementary education denoted the inferiority of Negro children” based on community
reputation.

Intangible factors are a pivotal part of the Brown story, one under-appreciated in studies
about the case’s origins and legacy. The cases leading up to Brown recognized the limitations of
tangible, financial factors for equal schooling. In each of the lower court cases, the courts
explicitly embraced intangible thinking, as did the Supreme Court in the final decision. Implicit
in this language is the embrace of social capital and social network thinking. We see little effort
to label segregation as a solely legalistic idea; instead, segregation is a social system of
oppression that keeps Black children from opportunities and mobility, including those derived

from social contact, interaction, exposure, and relationships.

Immediate Aftermath of Brown
Intangible language continued immediately after Brown, as courts were working to

determine what the take-aways and requirements were from the ruling.

% Brown v. Bd. of Educ. of Topeka, 1952 WL 82043 (U.S.), 11-12 (U.S., 2006).

% Spottswood Thomas BOLLING, et al., Petitioners, v. C. Melvin SHARPE, et al., Respondents., 1952 WL 47281
(U.S), 7-9.

92 Brown v. Bd. of Educ. of Topeka, 1952 WL 82046 (U.S.), 13 (U.S., 2006).

% 1d. at 12-13.
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In Fayson v. Beard, the court noted that Brown had “placed great emphasis upon the
intangible (psychological) factors involved in segregation in public schools.”®* Their
interpretation of Brown was that “equality in tangibles was not a complete answer to the
problems of segregation in public schools, for notwithstanding such equality, there still existed
an unconstitutional discrimination created by segregation because of the impact upon segregated
students of intangible or psychological factors.” While not defining what intangible factors
meant, the first line seems to parenthetically conflate intangible with psychological, and couples
the two again in the second line. This early interpretation of Brown was that money was not
enough, and neither was legal desegregation. Intangible factors were also constitutionally
relevant to the opinion, a residual inequality that remains even when formal discrimination
orders are lifted. Similarly, in Dawson v. Mayor & City Council of Baltimore City, the court
recognized that equality in “tangible facilities” was insufficient in light of Brown, which required
courts to “consider public education in the light of its full development and its present place in
American life” and take into account not only the “tangible factors only of a given situation” but
also the intangible ones.% Here the court is urging consideration of how inequality actually
works — education’s role in modern society is dominant, part of that education is social, and
those social factors are part of why education has become so dominant. Brown required a real
reckoning with how education and inequality actually function on the ground.

In Lonesome v. Maxwell (1955), the court recognized the lack of clarity in what
constituted intangible factors, writing that “The question of what matters fall within the field of
‘social equality’ has never been clear” and expressing confusion at Brown’s new recognition that

“certain claimed rights which may have been heretofore regarded as social matters should now

%134 F. Supp. 379, 380-81 (E.D. Tex. 1955).
% 220 F.2d 386, 387 (4th Cir.), aff’d, 350 U.S. 877, 76 S. Ct. 133 (1955).
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be considered civil rights entitled to constitutional protection.”®® With “social matters” the court
is suggesting that desegregation requires legal engagement with matters long considered outside
the public sphere — friendships, relationships, and social interactions. Failing to recognize how
these dimensions of life contribute to inequality is now a violation of civil rights rising to the
constitutional level. The Lonesome court saw the potential capaciousness of intangible factors,
and recognized that wading into networks territory constituted a new entry for the judiciary into
what had long been considered private arenas like social relationships. The court also expressed
understandable confusion about the constitutional relevance of these intangible factors, and
exactly how formally they should be incorporated into case adjudication. In just a few lines, the
Lonesome court captured many of the difficulties of this new legal area — it questioned how
“constitutional” these intangible factors were, it recognized how transformative embracing this
logic at its fullest could really be, given the need to engage in the private sphere to see real
change, and it interrogated what precisely these new intangible factors were.

Some decisions specifically critiqued the intangible underpinnings of Brown. In Boman,®’
for example, the court was extremely critical of Brown’s invocation of social science, holding
that “The evidence of these intangibles consisted of one quotation from the Kansas court which
had ruled against the Negro plaintiffs below, and a footnote listing a number of works on
psychology and sociology,”®® referring to Brown’s famous Footnote 11 that included several
social science citations about the harm Black children experience in segregated schools. Brown,

the Boman court concluded, struck down “a constitutional doctrine which had endured for fifty

% 123 F. Supp. 193, 198-99 (D. Md. 1954), rev’d sub nom. Dawson v. Mayor & City Council of Baltimore City, 220
F.2d 386 (4th Cir. 1955), aff’d, 350 U.S. 877, 76 S. Ct. 133, 100 L. Ed. 774.

97292 F.2d 4, 24 (5th Cir. 1961).

% 1d.
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years . . . on the authority of sociological writings which were accepted as beyond dispute.”%°
Relying on these sources in resolving constitutional questions was, the Boman court argued,
misplaced. Even early on, attempts to evade or erode intangible thinking existed alongside the
acceleration of intangible thinking.

In addition to the general relevance of intangible inequalities, courts post-Brown also
recognized the specific relevance of alumni social networks to student success. In Hunt v.
Arnold, the district court struck down the University of Georgia system’s alumni-driven
admissions scheme.% In addition to meeting academic requirements, candidates had to “submit
certificates from two . . . alumni of the institution he desires to attend, which shall certify that
each of such alumni is personally acquainted with the applicant and the extent of such
acquaintance; that the applicant is of good moral character, bears a good reputation in the
community in which he resides, and in the opinion of such alumnus is a fit and suitable person
for admission to the institution.”*%* Candidates had to submit a third letter from their county
clerk, or could submit a third alumni letter from “a list of alumni designated by the President of
the Alumni Association of the institution to assist the institution in its efforts to select students of
character and aptitude and ability.”1%?

Two Black candidates, of strong academic backgrounds, were denied admission because
they did not have the requisite alumni letters. The court held that “the effect of the alumni
certificate requirement upon Negroes has been, is, and will be, to prevent Negroes from meeting

this admission requirement”1% because the Black plaintiffs did not have access to the white

9 |,

100 172 F. Supp. 847, 852-53 (N.D. Ga. 1959).
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alumni network of the university. The parties had stipulated that there were no Black alumni of
the school, and the court took judicial notice “of the fact that it is not customary for Negroes and
whites to mix socially or to attend the same public or private educational institutions.”1%
Segregated “social patterns” ensured that Black students had no opportunity to know white
alumni.'% Because Black students were functionally unable to meet this requirement given their
lack of alumni networks, the requirement violated the Equal Protection Clause. %

In the immediate post-Brown period, courts had to wrestle with what the ruling meant
and its reach. Many courts recognized and embraced intangible thinking, including the broad
policy corollary it demanded: actual integration. In local contexts throughout the country, they
noted the ways alumni, prestige, and reputation could dictate life outcomes. They took from
Brown the idea that intangible factors were a relevant dimension to successful desegregation;
that was part of the Brown holding. Other courts waffled or resisted the new regime, including
specific resistance to intangible thinking. In several decisions, there was a recognition of the
dramatic impact a real embrace of intangible factors could have, requiring courts to wade into

matters long thought to be within the private sphere.

Later Cases
Through the 1970s and 1980s, there were still references to intangible factors, but with

less frequency than in earlier periods, and the concurrent rise of a doctrinal test rooted in
intentional racial discrimination. This period makes clear that intangible factors would not
coalesce into a doctrinal test. Instead, they were invoked less frequently, and at a more general or

abstract level, rather than really grappling with the nuanced ways inequality operates, as earlier

104 1d. at 849.
105 |4.

10614, at 857.
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cases had. While there was still some recognition of the role of networks, connections, and social
relationships, the references were more fleeting and dismissive. Particularly in the 1970s, after
formal desegregation was gone, busing remained prominent. In several high profile busing cases,
judges invoked intangible factors, even if not as part of a doctrinal test.

One example is Oliver v. Kalamazoo Bd. of Educ., where the court held that segregation
is “economically damaging to [Black students’] ability to perform in an adult world,”%’
acknowledging the reality that occupational networks are dominated by whites, and that Black
students would be professionally limited without access to those networks. In another busing
case, the court held that integration makes possible “that acquaintance and companionship
necessary to break down racial stereotypes and prevent racial prejudice.”*% Petitioner briefs
adopted similar ideas, noting that “it is now clear that the quality and effectiveness of the
education process is dependent on the presence within the classroom of knowledgeable fellow
students,”% prefiguring a research area in the economics of education widely known as “peer
effects.”

Occasionally courts recognized the connection between intangible factors, integration,
and the labor market. In Hart v. Cmty. Sch. Bd. of Ed., N.Y. Sch. Dist. No. 21, the court wrote
that integration gives children a chance to “widen their horizons through the interplay of ideas
and the absorption of diverse sub-cultural attitudes.”*? Many of the problems of racial
segregation could be attributed to “comparative social class levels of the average predominantly

Negro and the average predominantly white school.”*!! These differences dictated school

107 346 F. Supp. 766, 771 (W.D. Mich. 1971).

198 San Francisco Unified Sch. Dist. v. Johnson, 3 Cal. 3d 937, 949-50 (1971).
109 Keyes v. School Dist. No. 1, 1972 WL 137533 (U.S.), 18-20.

110512 F.2d 37, 54 (2d Cir. 1975).
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quality, which could not be ameliorated without integration. Schools are essential in “awakening
the child to cultural values” and “helping him to adjust normally to his environment,” noting that
cultural knowledge is essential to full education. Segregated education leads to a “handicapped
ability to participate in the social, cultural, and political activity of our society.”**2 The court
recognized the elevated job prospects for students from integrated schools. “Racial isolation also
appears to have a negative effect upon the job opportunities of Negroes,” in part “due to the fact
that association with whites often aids Negroes in competing more effectively in the job market”
(emphasis added).*3

The court in United States v. Jefferson Cty. Bd. of Educ., again invoked intangible
thinking, holding that “factors incapable of objective measurement”** but crucial to a good
education were not available in segregated schools. Black students needed to have “normal
contacts and association with white students”*® to maximize their chances of long-term success.
Similarly, the court rejected a student assignment plan in Smith v. Concordia Par. Sch. Bd., No.
11, because it promoted segregation, which would “deprive the black children of Concordia
Parish one further opportunity to develop relationships with members of the dominant class.”*®

In this brief comment, we see engagement with the idea that Black children need
exposure to white children because of white supremacy; white children and families are the
“dominant class.” This troubling recognition reflects a problem inherent in attempts to combat
inequality by focusing on social capital — the idea that Black children’s success depends on

access to white children is itself a form of racism. Social integration, per se, is not attempting to
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upend white advantage, but rather to expose children of color to white power, and ideally, in the
long-run, lead to reductions in inequality. As unsettling as this idea is, the alternative, resource
fortification within hyper-segregated contexts, is also limited.

In a series of cases, courts reaffirmed that the intangible ideas in Sweatt and McLaurin,
“apply with added force to children in grade and high schools.”*!’ The court in Frasier v. Bd. of
Trs. used the same logic, holding that nothing the Supreme Court had suggested implied that the
Sweatt/McLaurin “reasoning does not apply with equal force to colleges as to primary schools,”
and that “it is fair to say that they apply with greater force to students of mature age in the
concluding years of their formal education as they are about to engage in the serious business of
adult life.”'8 In Jackson v. Pasadena City Sch. Dist., the court held that
“intangible considerations relating to the ability to learn and exchange views with other students,
segregated professional schools have been held not to provide equal educational opportunities,
and such considerations apply with added force to children in grade and high schools.”**® These
cases import intangible thinking into the K-12 context.

Several cases discussed the relevance of intangible factors, but how difficult it would be
to design policy accordingly, or to establish judicially manageable standards for assessing them
in practice. Recognizing that “many intangible factors help to make up an educational institution
in its totality” and that the Supreme Court had “indicated that such factors are highly pertinent,”
the court in Parker v. Univ. of Del. held that “these intangible factors, such as the reputation of
the school, the prestige of the faculty, the beauty of the campus, etc., are difficult to measure on

the scales of justice.”*?° Similarly in Gila River Pima-Maricopa Indian Cmty. v. United States,

117 338 F. Supp. 67, 114 (E.D. Va. 1972).
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the court held that the standard for “intangible factors” would be “different” and “difficult to
establish,” though that was not a reason for courts not to try.'?! Courts here recognized the
dramatic paradigm shift a full engagement with intangible factors would entail — to
“constitutionalize” social capital and networks would require dramatic legal intervention in
schools and neighborhoods, and an acceptance that public policy is limited in its ability to ensure
equal opportunity and mobility — personal networks are also deeply important to life outcomes.
While this idea is potentially transformative, there was language supporting it from decades
before Brown, and the thinking ran through the Brown opinion.

Perhaps recognizing the difficulty in guaranteeing equality in intangible factors,
compared to the relatively easy measurement of tangible ones, in Hobson v. Hansen, Judge J.
Skelly Wright prefigured the school financing litigation movement that occurred in the decades
after Brown. These subtle recognitions of the difficulties for courts in forcefully engaging on the
intangible front are indicators of a turn toward judicial abandonment of these ideas. Wright
argued that “the minimum the Constitution will require and guarantee is that for their objectively
measurable aspects these schools be run on the basis of real equality.”*?? This statement
implicitly acknowledged that the objectively measurable aspects of school quality were limited
in their ability to ensure equal schooling, invoking the same language as Sweatt. But, given the
difficulty of integration and the search for intangible resources, equality in tangible resources
would have to suffice. The court here was asserting that objectively measurable factors are the
constitutional floor. This notion, though, ignores the large crop of cases and thinking that
constitutionalized intangible factors as relevant components of equal schooling. In this case, the

subtle erosion of intangible factors as judicially relevant is at play. The education reform
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movement ultimately took this direction, largely abandoning integration as a goal in favor of per-

pupil financing equalization.?

Citing Hobson, the appeals court in Keyes v. Sch. Dist. No. 1, Denver, Colo.,?

adopted a
similar tone: “If we allow the consignment of minority races to separate schools, the minimum
the Constitution will tolerate is that from their objectively measurable aspects, these schools
must be conducted on a basis of real equality, at least until any inequalities are adequately
justified.”*?> The “consignment” here was not dictated by a segregation ordinance, but by the
variety of present and historical factors that dictate residential living patterns and school
assignment. The question posed in the quote suggests that the relinquishment of intangible
thinking (acknowledging that objectively measurable factors are but one piece of the education
puzzle) “consigns” children to segregated schools. Noting that limitation, the bare minimum is
equality of objective factors, even if that does not equal the substantial equality Brown
demanded. It is not the segregation ordinance that was the issue, but rather the intangible factors,
which are still alive and present.

In this period, courts explicitly imported the pre-Brown, higher education intangible logic
into K-12 desegregation cases, as well as the deployment of intangible language to justify
busing. Juxtaposed with this, however, emerges the idea that school financing must be a “rights

floor,” of sorts, because the ramifications of full-scale adoption of intangible equality as

constitutional would be prohibitively transformative.
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Beyond Social Capital and Networks

The interpretive analysis of these cases yielded several other ideas beyond the core of
what intangible factors represented: the relevance of social networks for equal schooling. Three
other primary ideas emerged: 1) school financing, 2) feelings of inferiority and stigma, and 3)

American ideals and values.

School Financing

In an interesting and surprising turn, intangible language was invoked in cases about
school financing. As the judicial appetite for aggressive desegregation waned, litigants turned to
school financing litigation, seeking to equalize per-pupil funding across schools, usually under
state constitutional protections. In several cases, courts invoked the intangible line of thinking as
a reason to not equalize school funding: we all know that intangible resources matter in
education, ergo, equal funding is of secondary concern. This presents a somewhat cruel irony of
school inequality: as courts tired of the racial integration required by intangible factors, these
very same arguments were appropriated as reasons for refusing to require school systems to
provide all students equal funding.

Often, James Coleman’s research was invoked, particularly the famous 1968 Coleman
Report, which recognized how the “quality and effectiveness of the education process is
dependent on the presence within the classroom of knowledgeable fellow students.”*?® The
report found that the characteristics of peers were profoundly important for the performance of
students, and that students from “impoverished backgrounds will be most affected by a school

situation which has a--which is more linguistic, particularly the rich or different educated
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environment” (quoting oral testimony).*?” Invoking Coleman, opponents of equal financing
argued that “that increased spending on schools had little effect on the educational performance
of either lower class children or other children.”*?® Christopher (Sandy) Jencks’ follow-up
studies of the Coleman Report further argued that “the least promising approach to raising
achievement is to raise expenditures since the data gives little evidence that any widely used
school policy or resource has an appreciable effect on achievement scores.”*?® A more promising
approach was thinking holistically about neighborhoods and schools, poverty, and the class and
race composition of children and families in schools.

Yet this logic was deployed by courts not to build out non-financial resources in schools,
but to reject financing suits. Rejecting the “rigid assumption” that per pupil funding determined

130 ¢cited Coleman for the idea that

educational outcomes, the court in MclInnis v. Shapiro,
“Expenses are not... the exclusive yardstick of a child’s educational needs,” given the variety of
intangible factors that influence educational attainment and promotion. Education “presents a
myriad of intractable economic, social, and even philosophical problems” of which money is a
small piece.*®! The relationship between “cost and quality” has been “questioned,” embracing in
a brief the Coleman/Jencks view that “factors positively correlated to measurable educational
outputs have, to date, failed to support any findings of affirmative correlation between
expenditure levels and education outputs.”*%2

Yet what this thinking leaves out is the Coleman Report’s intangible focus — the thrust of

its argument was not that tangible resources did not matter, it was that intangible resources also
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did. Opposing briefs sought a reconciliation between tangible and intangible resources, noting
that “While we subscribe wholeheartedly to the relevance and importance of intangible factors in
education, see McLaurin v. Oklahoma State Bd. of Regents, 339 U.S. 637 (1950); Sweatt v.
Painter, 339 U.S. 639 (1950); Coleman, J., et al., Equality of Educational Opportunity (1966),
we are equally cognizant of the enormous impact of resource allocation upon educational
offering and opportunity.”*33 Resources mattered, alongside intangible forces.

Relatedly, the interpretive analyses pointed to cases stressing the idea that desegregation
was a route to tangible resources for Black students, and that only through integration would
Black children receive the same financial resources as white children, an idea sometimes called
“green [money] follows white [children].” Segregation has always resulted in “separate and
unequal facilities for minority peoples,” implying tautologically that the only route to fair
resource provisioning is integration.** “The record has shown that gross inequalities exist
whenever segregation is practiced,'® emphasizing the resource disparities flowing from
segregation. In Sweatt, the plaintiffs brought in an expert witness to testify about this reality: “I
am unable to think for the moment of [any] colored institutions and white institutions which do
have equal facilities with which | have been associated.”** Again, this argument was not that
schools with predominantly Black students need more resources per se; it was that Black

children will never get those resources absent integration.

Stigma & Inferiority
Famously, Brown discussed the “feelings of inferiority” that segregation created for

Black children. This line of thinking was present in the cases studied here, with evidence that
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feelings of inferiority were another intangible consideration motivating desegregation. But it was
not overwhelming. Inferiority logic does not fully explain intangible thinking. Often, inferiority
and stigma, or the idea that a person or group can be disapproved of by society based on
perceived undesirable characteristics that make them different from a social mainstream,*3’
language appeared together, suggesting the concepts were connected for judges. This thinking
appeared frequently in cases relying on survey research, with one party or the other introducing
evidence of school reputation as evidence of ongoing stigma attached to certain, largely minority
schools. Intangible language also included this idea.

In Norwalk Core v. Norwalk Bd. of Educ., the court rejected the district’s attempts to
close a school because of its “bad reputation” and “the belief that the attitudes and fears of
parents concerning attendance of their children at this school would be carried over to and
reflected by their children, thus interfering with the attainment of a high quality educational
experience.” ' The court rejected the idea that the stigma attached to formerly segregated
schools in Black neighborhoods should be allowed to continue to inform educational decision
making in the wake of Brown.

Davis, one of the cases leading up to Brown, noted that “Virginia’s separation of the
Negro youth from his white contemporary stigmatizes the former as an unwanted.”**® This
stigma “prejudices the colored child in the sight of his community.”%° Stigma is a powerful

force, “depriv[ing] him of the equal opportunity with the Caucasian of receiving an education

unmarked.”**! This then impacts the minds of white children, families, and the general public.
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The briefs in Brown built on this thinking; segregation makes Black children “confused and []
personally insecure.”**? This stigma’s impact is “greater when it has the sanction of law.”143
Black children “learn the inferior status to which they are assigned-as they observe the fact that
they are almost always segregated and kept apart from others who are treated with more respect
by the society as a whole-they often react with feelings of inferiority and a sense of personal
humiliation.”*** Black schools are “stigmatized as inferior in the community.”**> Black children
develop an “inferiority complex by not being allowed to sit in white classes in the school
room.” 1% The depth of the stigma is reflected in how white families would feel sending their
children to segregated schools. Doing so would be “considered to be degrading and a loss of
caste.” 4

But this thinking outlasted the removal of formal segregation ordinances, for “there is
evidence that adventitious segregation is accompanied by a stigma which has comparable
effects” on children as segregation imposed by law did.**® In cases like Hart, courts made the
claim that segregation even divorced from legal formality is problematic because of factors like
stigma. The court noted that despite a school’s “fine facilities, faculty and program,” parents
have “antipathy” sending their children there because it “is situated in a slum area.”**® “The
children have learned from their parents or gotten from their parents certain attitudes about going

to a school of this type, where there are a preponderance of minority group children,”**° the court
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noted, citing testimony from the school chancellor. A “contributing element to the damage
arising from racially isolated schools” is that “they often are regarded by the community as
inferior institutions and students and teachers sense that their schools are stigmatized.”**! Part of
the project of desegregation was overcoming the stigmatic harms suffered by Black schools.

Combating stigma as a reason for desegregating was evident in Hobson v. Hansen as
well. “The entire community, white and black, whose own attitude toward Negro schools is what
stigmatizes those schools as inferior, must be disabused of any assumption that the schools are
still officially segregated, an assumption it might cling to if after supposed ‘desegregation’ the
schools remained segregated in fact,” the court held.'®? Actual integration was the only way to
convince people that schools were no longer officially segregated. Courts had a role to help
destigmatize Black schools, and that was part of the integration project.

In Boman, the court held that “The intangible factors relied upon by the Court were the
presumed feeling of inferiority by those who were educated separately and the detrimental effect
segregation had upon their educational and mental development,” directly conflating intangible
factors with inferiority logic.*>® In Dawson v. Balt. City, which struck down segregation of
recreational parks and beaches, the court held that it could not “base its decision on the tangible
factors only of a given situation, but must also take into account the psychological factors
recognized at this time, including the feeling of inferiority generated in the hearts and minds of
Negro children, when separated solely because of their race from those of similar age and
qualification.”*>* Also in the recreational segregation context, in Fayson v. Beard, the court

asked if equal tangible facilities did not eliminate “intangible or psychological discrimination” in
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public schools, how could “it reasonably be said that equality in tangibles in the field of public
recreation eliminates psychological factors so clearly involved in segregation based upon the
color of a man’s skin?”%>® The Fayson court found these psychological factors relevant even in
the recreational context, writing that *“If the reasoning in the School Segregation Cases
concerning psychological factors is sound as it relates to public education, then it must

necessarily apply to the field of public recreation.”*%

American ldeals
A final theme emerging from these cases is the idea that desegregation promotes a set of

lofty American ideals: human flourishing, egalitarianism, liberal arts education, democratic
participation, and moral fortitude, and that racial segregation is antithetical to these goals.
Various cases discuss segregation as a “loss of human values and a waste of the resources of the
spirit that results from such a system.”*®" Intangible factors were these values.

Segregation, because it “prevents the interplay of ideas, personalities, information and
attitudes . . . prevents a working democracy.”**® This is especially damaging for young children.
“The sine qua non of education in a democratic society is the teaching of a belief in and loyalty
to democratic ideals,” and this goal cannot be achieved in a context where “students of both the
majority and minority groups are not only limited in a full and complete interchange of ideas and

responses.”*>® Because “[e]ducation cannot be separated from the social environment in which
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the child lives” children cannot “learn the meaning of equality” in the context of segregation.'®°

Segregated schools “block the attainment of the broader goals of democratic education.”*6!

Invoking Horace Mann, the Hobson court emphasized the historical role of schools as
engines of social mobility and guarantors of democracy: “the public school, by drawing into the
close association of the classroom students from every social, economic and cultural background,
would serve as an object lesson in equality and brotherhood and undermine the social class
divisions which he and his colleagues felt were inimical to democracy.”*%? Only through schools
being “democratic communities wherein children live natural, democratic lives’’1% can children
grow into adults who know how to practice good citizenship. Schools give children the
opportunity to “practice” democracy, by experiencing’’ harmonious cooperation between
members of various ethnic and religious groups and thus produce attitudes of tolerance and
mutual sharing that will continue in later life.”*%* This practical approach is “the most important
instrument for teaching democracy to all people.”*% Dedication “to equality and the proposition
that people of diverse backgrounds can live together in peace and harmony” are fundamental
values of our society that require integration to be realized.%®

Schools are the “primary institutions through which our society can promote interracial
tolerance and understanding and, therefore, multi-racial harmony.”*%” They ensure the

“development of citizenship, loyalties and devotion to democratic beliefs, and the development
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of an individual as a personal and national asset.”*% Only through racial integration can we hope
to reduce the racial tensions so deeply powerful in American history.®® Schools are the first
experience most people have with the state. When they see the principle of segregation practiced
in school, they come to understand race as essential to our political system, and racial discord
follows. Our world “increasingly demands interracial and inter-ethnic cooperation and
understanding at all levels” that only comes through integration.*® Integration “set[s]the stage
for meaningful and continuous exchanges between the races, educates white and Negro students
equally in the fundamentals of racial tolerance and understanding.”*’* Only with this learning in
school will children learn to “live interracially.”*"? Segregation “precludes the kind of social
encounter between Negroes and whites which is an indispensable attribute of education for
mature citizenship in an interracial and democratic society.”*’® In a segregated context, white
children “tend to lose sight of those fundamental values of our constitutional system which,
while respecting individual differences, favor free access and wide social mobility to all persons
regardless of race, creed, or national origin, and which thereby promote a healthy interchange
among persons of different backgrounds.”*’* Racial isolation promotes “racial conflicts and
divisiveness in the country and thus adversely affects the domestic tranquility the Constitution
was designed to promote.”’® Children in segregated schools are “ill-prepared to deal with the

pluralistic society” of the real world."®
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Our pluralistic democracy could not function without some degree of racial harmony, and
part of the goal of integration was to promote cross-racial exchange. “Racial prejudice is
something that is acquired”*’” in childhood, wrote the dissenting judge in Briggs. “Let the little
child’s mind be poisoned by prejudice of this kind and it is practically impossible to ever remove
these impressions however many years he may have of teaching by philosophers, religious
leaders or patriotic citizens.”*"® Allowing these racial attitudes to cement in children perpetuates
permanent inequality. Similarly, in Hobson, “actual integration” allowed “meaningful and
continuous exchanges between the races” educating students “in the fundamentals of racial
tolerance and understanding.”*’® Children from different racial groups are the “primary liberating
promise in a society imprisoned by racial consciousness.”*® School segregation precludes
interracial social encounters that are an “indispensable attribute of education for mature
citizenship in an interracial and democratic society.”*8! Schools promote “the tolerance and

understanding essential to harmony.” 82

Discussion

The intangible language in Brown is puzzling. What were these intangible factors that
made separate schools inherently unequal? The analysis above sought answers in the case law
that led to Brown, and the saturated desegregation cases that followed it. Findings illustrate that
intangible factors included a robust, constitutionally inflected acknowledgment of a variety of

sociological, non-financial forms of inequality. These findings are summarized in Table 5, which
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catalogs the variety of meanings intangible factors language represented for the courts, and
reveals the deeply sociological thinking present in desegregation case law.

This language began nearly 100 years ago in the 1930s, with a cluster of higher education
cases, rooted in law schools, that recognized that there are inequalities that only racial integration
can hope to overcome. Brown was decided in the context of dozens of intangible cases that came
before it, and the briefs in the case emphasized intangible factors as well. It borrowed the logic
from higher education and imported it into the K-12 context. Courts across the country
recognized that equal schooling demanded access to intangible resources that could only be
gained through integration. This idea, and its relevance to constitutional law, Brown’s story, and
explanations for the changes in desegregation law and policy, has been overlooked. It is an
under-appreciated social context for the case, and an under-appreciated idea baked deeply into
desegregation’s core logic, one that clearly bears out in its legacy.

Judges recognized the power of intangible factors for life outcomes, and the ways social
capital and related concepts could be converted into economic capital and bear on long-term
outcomes. Judges incorporated intangible factors as part of their assessments of desegregation
plans and used them as justifications for busing programs. While not incorporated into formal
doctrinal tests, their embrace in the case law shows real judicial reckoning with the role of
sociological ideas about inequality, and that these ideas should bear on legal analysis under the
Equal Protection Clause. Prestige of institutions attended, alumni networks, professionalization,
and the social ties that are made at school are real inequalities that cannot be addressed with
money alone. In many instances, courts emphasized these factors as even more powerful than

financial resources.
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Table 5. The Meaning of Intangible Factors to Judges Authoring School Segregation Court Cases

Dimension Resource (Non-Pecuniary but Instrumental)
Experience of the school administration
Influence of the school's alumni
Schioel Prestige, heritage, traditions, reputations of schools
Resources

Inequities in:

Reputation of the faculty
School's standing in the community
Spatial location of schools

Social Capital
Ability to:

Access the other group's social networks, social spaces

Adjust oneself personally, socially to settings comprising members of the other group
Anticipate needs in college and cultivate students' career interests by school staff
Benefit from the knowledge of the peers in the other group (peer effects)
Co-participate in extracurricular life, activities with the other group

Engage in debate with the other group

Enjoy companionship, friendship, cooperation with the other group

Exchange ideas, attitudes, opinions, perspectives with the other group
Experience competition with members of the other group

Gain exposure to varied personalities, abilities, propensities of the other group
Obtain knowledge about the habits and manners of the other group

Obtain knowledge about the ways of thought, cultural attitudes of the other group
Secure acceptance by the other group based on one's own merits

Sit, stand, play, work physically next to members of the other group

Civic
Participation
Segregation:

Aborts children's development into adults who know how to practice good citizenship
Conflicts with American ideals of human flourishing, egalitarianism, democratic participation
Diminishes individual's skill at participation in sociopolitical activities of larger society
Hinders children's preparation to deal with a pluralistic society

Impairs association with others from different backgrounds that is inimical to democracy
Impairs opportunity to practice democracy via intergroup cooperation

Precludes the kind of social interactions required for mature citizenship in a democracy
Prevents the interplay of ideas, personalities, information required of a working democracy
Removes an important instrument (racial mixing) for teaching democracy to all people

Social
Psychology
Segregation:

Blocks the enlargement of personal experience that is essential for human development
Constrains subordinate group exposure to positive role models

Inculcates a sense of defeatism in members of the subordinate group

Inculcates feelings of inferiority in the subordinate group

Makes members of the subordinate group feel a sense of personal humiliation

Makes members of the subordinate group feel confused and insecure

Makes members of the subordinate group feel stigmatized and unwanted

Reduces the level of aspirations of members of the subordinate group
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This helps explain how desegregation got so big — the only way to see improvements in
inequality in intangible factors was through racial mixing, with demographic racial integration
via busing as a clear remedy. However, the cases also revealed a wariness in judges at the scope
of intangible factors, with the potential to erode the state action doctrine and have judges
intervening in areas long thought to be within the private sphere. There were also early judges
dubious about the relevance of intangible factors for desegregation, harkening to some of the
narrower, legalistic visions of desegregation presented in Chapter 1.

In addition to the networks cases, the cases yielded three other main themes: school
financing, inferiority and stigma, and American ideals. This was another strength of combining
text analysis and traditional hermeneutic techniques — the quantitative dictionary analysis of
other research (Biblarz, chapter 2) pointed to cases and concepts beyond the initial hypothesis,
but that were related and proximate. At the same time it missed important meanings of intangible
factors like inequalities in citizenship and training for democracy. While the intangible idea
included much discussion of networks and social capital, it was also present in these other topical
areas. In school financing cases, judges acknowledged the relevance of intangible factors when
arguing that tangible resource equality is insufficient. Yet in these cases, there was no parallel
effort to address the disparities observed in tangible resources. Inferiority language appeared in a
smaller handful of cases than the networks language, despite often being used to explain why
segregation was inherently unequal, and why Brown was decided the way it was. This language
often appeared alongside discussions of stigma, a deeply sociological idea about the failure to be
recognized as a full person in social life. Lastly, the intangible concept captured the idea that
segregation challenged the American ideal of egalitarianism and democratic participation, and

that only through integration could these ideals be fully realized.
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Importantly, the interpretive analysis revealed that language does not always equal law.
Put differently, statistical text analysis of school desegregation cases (Biblarz, Chapter 2) has
shown a decline, but not a complete erasure, of intangible thinking in case law. This study shows
that as intangible language was declining, the tenor with which it was deployed changed as well.
No longer was it about embracing intangible factors as legally relevant; it was about recognizing
intangible factors as influential for educational and life outcomes, but beyond the appropriate (or
even possible) reach of the judiciary. Intangible factors are still invoked to mean roughly the
same thing — that non-financial forms of inequality bear on life outcomes. But their deployment
was defanged, with contemporary judges not baking these ideas into adjudication decisions the
way some of their predecessors did, despite their presence on the page. Law, then, is not just
about the words, but the inter-locking ways words work together, build on past precedent, and
situate within a larger narrative. Detecting this shift would only be possible with interpretive
analysis in conjunction with quantitative text methods — the text methods revealed an interesting
set of ideas present in the texts, the interpretive analysis showed how that language operated.
Text analysis alone (e.g., the study in Chapter 2) has a difficult time capturing this reality of law;
grasping the interstitial ways law “hangs together” requires interpretation.

From a doctrinal perspective, one might argue that the waning of this language represents
legal settling. Before Brown, these intangible aspects were relevant to the question of whether
school segregation is constitutional. Brown, of course, held that segregation is categorically
unconstitutional, even if tangible aspects of education have been equalized, in part because the
intangible aspects are never equal. But after Brown, why would lower courts have had to deal
with the intangible aspects? The emergent, winning doctrine asked courts to determine if a

jurisdiction maintained a de jure segregated system or one motivated by racially segregative
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intent. After liability was established, lower courts also had to determine at what point all the
vestiges of the original constitutional violation had been extirpated. Neither of these inquiries
seems to require analysis of intangible educational aspects — intangible factors never became a
doctrinal dimension. Perhaps references to intangible educational aspects peaked right around
Brown because that’s when these intangibles had the most potential to be doctrinally relevant—
when the question of segregation was itself most pressing for the courts.

This argument, though, presents two problems. First, the argument of this chapter is not
that intangible factors became the dominant doctrinal test. Rather, the argument is that they
represent a road not taken — a major, alternative, far more comprehensive view of
constitutionally relevant school inequality factors, and that this alternative was well-developed
and present in a sizable portion of the case law particularly before Brown, but also in the decades
after it. These cases do not represent a majority of the desegregation cases. Yet they represent an
important alternative to the narrow, tangible-focused doctrinal test that did emerge, one in which
judges and policymakers grappled more fully with the non-financial dimensions of inequality
that often dictate equal opportunity and social mobility.

Additionally, it is well known that the reach of desegregation extended far beyond the
narrow doctrinal confines of vestigial factors, much to the chagrin of conservative judges.
Desegregation became a massive project, impacting nearly every school district in the United
States in one way or another. A narrow, hyper-legalistic vision of Brown misses the reality that
this social project upsets how we typically think about legal rulings, and became far bigger than
a narrow attempt to strip Black and white school signs, or even to remove the legacies of
intentional discrimination. Intangible factors partially explain how this project got so “big.” Part

of the motivation for demanding demographic integration was a recognition that intangible
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factors prevented schools from being made equal. The early recognition of the potency of
intangible factors for inequality helps explain why we kept doing integration, even fifty or more
years after Brown. It helps to explain why the integration accordion expanded so widely in the
mid-1970s, as demonstrated in other research (Biblarz, Chapter 1). We know that segregation
was not a settled term throughout legal history. An overly-doctrinal explanation that overlooks
the relevance of intangible factors fails to consider the unsettled nature of segregation since
Brown. Part of the initial interrogation of Brown included a real engagement with the idea of
intangible factors as relevant, that got baked into the thinking, and it helps explain the profound
push for demographic integration throughout the 1960s and 1970s. We can have an education
policy regime guided by a broad notion of what equal schooling demands that is far more
sociological in its approach than the one at play at present.

Lastly, it remains important to recognize the problematic nature of intangible factors.
This troubling recognition reflects a problem inherent in attempts to combat inequality by
focusing on social capital — the idea that Black children’s success depends on access to white
children is itself a form of racism. Social integration, per se, is not attempting to upend white
advantage, but rather to expose children of color to white power, and ideally, in the long-run,
lead to reductions in inequality. As unsettling as this idea is, the alternative, resource fortification
within hyper-segregated contexts, is also limited, potentially ignoring the tremendous power

social capital and networks have for mobility and life outcomes.
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Dissertation Conclusion

Chapter 1 investigated how the meaning of segregation and related terms has changed at
the Supreme Court over time, utilizing the tools and methods of interpretive sociology.
Sociologists have long studied the indeterminacy and instability of law, supposedly an institution
rooted in fixity and slow moving change. This Chapter revealed an under-explored reality: that
segregation’s meaning has been contested since before Brown, and continues to be at the highest
levels. Because segregation’s meaning has fluctuated so widely over time, its substantive
commitments, in terms of actionable policy and/or legal remedies, have also remained unstable.
Segregation’s meaning moved like an accordion, from a narrow definition focused on the legal
segregation ordinances on the books in 1954, to a broad one defined by racial imbalance, and
back to an exceedingly narrow definition where only intentional state action constitutes
impermissible segregation. Time did not ensure that segregation’s meaning settled into a fixed
legal category.

I argue, then, that segregation is an incompletely institutionalized concept, and this
slipperiness is important given the power judges have on daily life, particularly in the context of
school integration policy. Despite tremendous amounts of legal precedent in the area, the wide
fluctuations in meaning reveal the limits of legal anchoring tools for ensuring clear and
permanent definitions. Thinking about legal meaning-making as a manifestation of the broader
concept of social institutionalization helps us understand how legal actors develop patterns of
interpreting and justifying legal rules.

As importantly, this chapter has implications for how we should conceptualize the
“success” of desegregation, and on whose terms we are measuring that success. Meaning
matters! In social science, the success of desegregation is typically measured in two ways: 1) the

degree to which a judicial desegregation order actually produced demographic integration (racial
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mixing), and 2) the degree to which that racial mixing is associated with an outcome of interest,
usually test scores, with varying degrees of causal inference possible. This chapter challenges
that notion, and argues that to evaluate desegregation, we need to engage with the meaning and
intentions of the primary architects of desegregation: judges. Only for a brief period was
desegregation intended to demographically integrate schools. To assess judicial desegregation’s
success, though, requires “taking law seriously,” and developing a clear understanding of
desegregation’s goals at different moments in time. For much of the early desegregation era,
success meant eliminating a system of explicitly or implicitly racist segregation laws. That idea,
that desegregation was about a legal system rather than demographics on the ground, remains the
most prominent definition today, despite a brief period of domain expansion where
desegregation meant something else. While desegregation is often considered a failure given its
limited enduring impact on school integration rates, from one perspective, the Court
accomplished a massive change in the social structure — the deinstitutionalization of
“segregation” by extinguishing laws separating groups, helping to end Jim Crow.

Champions of school integration can find some solace in this chapter. While today the
Court’s majority rejects the racial balance view, there was a time when mandatory racial balance
was accepted by the Supreme Court. It is possible for this view to re-emerge; this should not be
overlooked by those interested in social change, particularly large-scale racial integration.

Out of Chapter 1 emerged a set of questions that formed the basis of Chapter 2. While
reading about the scope of desegregation in early cases, | was struck by repeated invocations of
sociological ideas about inequality — social networks, social capital, prestige, reputation, and
related concepts — as a substantive basis for desegregation. These concepts felt different in kind

from explanations rooted in social psychology, most especially the famous Clark doll study and
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the “badge of inferiority” that segregation laws marked Black children with. | had never seen
these ideas in historical or legal studies seeking to explain why Brown and later desegregation
cases came out the way they did. Furthermore, | was struck by an easy to discount footnote in
Brown: that a set of “intangible considerations” prevented separate schools from ever being
made equal (Brown v. Board, n. 4). This seemed to beg the question — why? | hypothesized that
these sociological ideas could be the “intangible considerations” Brown was referencing.
Furthermore, 1 felt that these intangible considerations could help explain how desegregation
swelled as widely as it did in the late 1960s and early 1970s. | wanted to provide an additional,
under-explored basis for the Brown decision and desegregation thinking writ-large, and to
provide a possible explanation for the changing scope of desegregation over time.

I used a series of emergent computational text analysis methods to study these questions.
Based on pre-existing knowledge, in conjunction with computational techniques, I constructed a
novel terminological dictionary of 41 “intangible” related concepts, meant to capture
sociological ideas about inequality. | then searched for these terms in the full corpus of school
desegregation cases (roughly 2000).

Findings demonstrate that sociological ideas were prevalent in a sizable portion of the
desegregation case law (roughly a third of the opinions). This is a significant and meaningful
amount that has been overlooked in the literature about desegregation. As importantly as
demonstrating that these ideas did exist in a wide set of the case law, a finding in and of itself, is
the time trend. When controlling for case length (they got markedly longer over time), the
presence of these ideas in school desegregation court opinions markedly decreased over time,

with one exception (diversity). This finding suggests that the window available for doing
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anything serious about inequality via the courts has shrunk, and the legal relevance of
sociological, intangible ideas about inequality has waned.

These findings provide an important additional explanation to Brown — segregation was
unconstitutional in part because access to social capital and networks was relevant for children’s
constitutional rights. This thinking hit its peak alongside the judicial moment when busing was
more aggressive and segregation was defined most broadly (demographic isolation). This makes
sense — if part of the right to attend desegregated schools means access to social capital and
networks held by white children and families, the only policy solution to vindicate those rights is
actual integration. The decline of these ideas in judicial thinking parallels a declining
commitment to forceful, affirmative racial mixing. This is an under-appreciated element of the
desegregation and Brown story.

These findings are important for the history of sociology’s influence in law. The
“intangible” concept, though mentioned in Brown, has not been studied in any meaningful way;
this is the first paper to mine that concept through the full set of desegregation case law,
demonstrating the presence of sociological ideas through desegregation history. Additionally,
analyzing how important legal and political actors think about what equality means and requires
is important for scholars of stratification. In the American political system, constitutional rights
are a floor; if those rights included a broader, more sociological conception of Fourteenth
Amendment-guarantees, the possibilities for social policies to reduce stratification are wider.
Beliefs about how inequality works, and subsequent framings around those beliefs, show us that
ideological commitments can be important determinants of the contours of policy history.

Chapter 2 was rooted in text analysis — the construction and implementation of a

theoretically and computationally determined set of terms, and then determining their
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prevalence. Chapter 2 established the utility of this method — it was able to produce a coherent
set of terms, and show how they varied in a text corpus that would have been incredibly
cumbersome to read. It pointed to cases most saturated with concepts of interest. Chapter 2 also
demonstrated difficulties with text analysis in the legal context. Bounding the proper corpus,
especially in legal doctrine, where issues cross topical boundaries and citations vary widely,
proved difficult. Constructing the dictionary required several theoretical decisions at the outset.
How to “weight” cases according to their legal influence proved challenging.

More substantively, Chapter 2 was limited in its ability to show the role these ideas had
in cases, their situational context, and the facts of the specific cases they appeared in. The
presence or absence of dictionary terms is only so effective in establishing that this thinking, as |
imagined it, was important to the cases. Strong text analysis projects are almost always
accompanied with hermeneutic analysis of a slice of the text data. | performed that analysis in
Chapter 3.

Chapter 3 established that the dictionary methods effectively captured the sociological
concepts of interest imagined. In the pre-Brown era, a series of higher education cases invoked
intangible factors as reasons for mandating integration at mostly law schools. This was the legal
context Brown was decided in. Courts across the country recognized that equal schooling
demanded access to intangible resources that could only be gained through integration. This idea,
and its relevance to constitutional law, Brown’s story, or explanations for the changes in
desegregation law and policy, has been overlooked. | would argue that these judges should be
brought into sociological history as early thinkers about the power of social networks,

relationships, and capital for life outcomes.
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Judges across the country adopted sociological thinking about inequality - the ways
intangible factors can impact life outcomes via conversion to economic capital. Judges instituting
busing decisions invoked intangible factors as justification. These ideas were never codified as
doctrinal tests, but there was real judicial reckoning with the role of sociological ideas in
inequality, and that these ideas should bear on legal analysis under the Equal Protection Clause.

But these ideas were never universal, and as quantitative analysis showed, waned over
time. Judges were wary of the scope of intangible factors for the judiciary. Taken to their logical
conclusion, if part of children’s rights under the Equal Protection Clause includes access to equal
social networks, that would mean widespread mandating of racial mixing in housing and
schooling. Some even sympathetic judges bristled at that approach. Others rejected the enterprise
of intangible factors altogether, arguing that desegregation was about removing formal legal
ordinances, not judicial analysis of the input factors that determine life outcomes or social
mobility.

Further demonstrating the importance of using interpretive, hermeneutic techniques
alongside computational techniques: While my initial hypothesis about the presence of intangible
factors like social capital, networks, and the like as relevant to why desegregation proceeded the
way it did proved true, the dictionary pointed to other non-financial ideas underpinning
desegregation. In the school financing context, | observed judges deploying intangible logic
when rejecting equal per-pupil financing cases. This argument is insidious — we know intangible
factors matter so we won’t demand equality in tangible ones (money), but have also abandoned
efforts to try to equalize intangible factors. Additional emergent ideas were stigma, or the idea
that segregation unconstitutionally stigmatized Black children, and the idea that desegregation

was essential to protecting American democratic ideals.
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One limitation of text analysis that the interpretive methods revealed is the idea that
language does not equal law. Looking at the quantitative analysis in isolation could
mischaracterize how these terms mattered for judicial decisions. They appeared in nearly a third
of cases — that must mean they were part of legal tests, right? Careful reading, from a legal
perspective, showed that was not quite true. While the language was present and pronounced, it
was never formally incorporated as part of any doctrinal test. Accordingly, its legal impact was
questionable. While judges clearly cared about these factors, they never solidified in
constitutional doctrine. This was an important realization from the interpretive methods. The

quantitative methods risk over-stating the power of these ideas in our legal order.

Concluding Thoughts

The study of school and neighborhood segregation is foundational to sociology, bridging
race, stratification, and public policy. Too often, though, these studies overlook meaning-making
processes around desegregation and law in favor of empirical studies of student achievement or
school diversity. Engaging seriously with law, on its own terms, reveals for sociologists
pronounced meaning divides around the goals, contours, and trajectories of school desegregation.
Furthermore, mining legal texts for hard to see meaning provides new insight into the
possibilities for bringing sociological ideas about inequality into legal and political arenas.

This project has important insights into the past, and future, of school integration. Its
interventions show that desegregation has long been an unsettled concept, and to measure its
substantive commitments solely by student achievement or the degree of racial mixing in schools
obscures a far messier set of debates about why desegregation mattered. “Intangible factors”
represents an overlooked explanation for why Brown was decided the way it was, the ideas that

justified desegregation, and how desegregation swelled to such a massive movement. With
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judges adopting sociological ideas about inequality, you see arguably the widest recognition of
the diverse forces that bear on inequality and social mobility ever by the courts. This overlooked
motivation behind desegregation helps to explain why racial mixing via busing became a
widespread remedy — because the only way to give students of color a fighting chance at access
to intangible resources was exposure to white children and families. Champions of the view that
desegregation was a squarely legal project would be wise to recognize this early history, and its
prominence throughout later cases.

As much as | believe in the power of intangible factors for determining life outcomes,
both from my own educational experience and my study of sociology, it remains important to
remember the unpleasant realities they represent. Derrick Bell (1980) and others famously lost
interest in desegregation when they saw its uneven implementation and the efforts white families
would go to avoid Black children. Bell argued, implicitly, that any gain in access to social capital
or networks integration brings was outweighed by the trauma Black children had to go through
in integrated schools, and that the promise of intangible factors was overstated. Instead, he
argued, resource fortification within hyper-segregated contexts was a preferable strategy for
mobility and opportunity. He rejected the idea that Black children needed, or perhaps should
need, exposure to white children and families to succeed.

As right as Derrick Bell and others in his tradition are, intangible factors remain a
powerful dictator for life outcomes. High performing charter schools and contemporary
educational reform organizations often adopt the view that resources like teacher quality, per-
pupil funding, and school culture are the real determinants of social mobility, not the class and
racial composition of student bodies. The erosion of intangible thinking has not just happened at

the courts — integration is off the policy agenda entirely, with few school districts or prominent
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education policy makers actually trying to use school diversity as a tool for school improvement.
This is ironic, as sociologists have never been more focused on the ways non-financial forms of
inequality bear on life outcomes.

As much as | tried to keep my own views out of this project, my sympathies lie with
intangible factors. As I think about my own educational and professional trajectory, social capital
and network access have been pivotal to every major opportunity and decision 1’ve had. | believe
deeply that massive education reform requires a full-throated engagement with the ways social
capital, prestige, reputation, recognition, and the like bear on real life. I am heartened that judges
recognized this over 100 years ago, yet disheartened that these ideas have fallen out of legal
thinking. | believe fully that this “path not taken” in legal history, one that forces judges, the
constitutional arbiters, to engage with intangible factors as a real part of constitutional rights,
would have presented a greater opportunity for transformative social change than the narrow
desegregation regime that emerged.

Intangible factors represent real judicial engagement with how inequality works on the
ground and in school. Desegregation was led by judges, with hundreds of judges all over the
country actively monitoring, and often writing, school assignment plans. These judges had to
work with communities, families, activists, school personnel, and children to design these plans.
They were engaging with real life, not just legal abstractions. | hope for a future where judges
are expected to grapple with social realities and recognize not just the formal laws being
adjudicated, but the lived realities of the people before them.

A real embrace of intangible factors was scary to many judges, for it meant upending a
narrow view of equality based on formal legal codes. I think our country would be wise to have

that conversation these judges were having, and to sit with the discomfort of what a real embrace
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of “social matters” by the government could mean. Desegregation was a moment of reckoning
about the input factors relevant to equality. While intangible factors did not win the day, even the
rigorous engagement with and recognition of these factors was powerful, and this project serves
to remind scholars and lawyers of that. A public conversation that recognizes it is not just money
— it is neighborhood, peers, prestige, inherited social capital — and the variety of other harder to
see forces sociologists know matter — is the only way we’ll have a fighting chance at doing
anything serious about racial inequality.

Interestingly, the results from Chapter 2 showed an uptick in diversity language as
intangible language fell away. The Harvard admissions case presently at the Supreme Court
hinges on whether diversity in higher education is an appropriate use of race by the state,
whether “diversity” is a compelling governmental interest justifying the state’s employment of
racial categories. As important as diversity is, it is a different justification for integration or
affirmative action than intangible factors is. As Berrey (2015), Kymlicka (1995) and others have
argued, diversity is an abstract concept championed as yielding widespread social and emotional
benefits to all. Berrey argues it is nearly race neutral. Intangible factors, rather, recognizes the
dramatic racialized disparities in the resources that exist within social relationships, and how
those resources lead to disparities in economic capital and power. Policymakers ought to
remember that distinction in contemporary discourse on school diversity, and to re-engage with
intangible factors as an additional reason for championing demographically integrated
classrooms and communities.

Lastly, I would urge policymakers to think more deeply about the intersection of school
and neighborhood. Part of the reason school desegregation achieved limited success was

segregated housing patterns — busing would always be a crude tool when it required such
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massive travel by young children. White flight exacerbated this pre-existing reality. Bonastia
(2006) and others have argued that early desegregation efforts did recognize the power of
housing for any desegregation project, but these efforts were quickly abandoned because of
suburban resistance. Intangible factors do not just exist in schools. Neighborhood effects, as
sociologists know, are powerful dictators of long-term life outcomes. Social capital and networks
are built into neighborhoods as well as schools. A public policy regime that takes intangible
factors seriously would engage with residential segregation patterns, and work to create more
racial mixing in both schools and housing.

I hope that these findings excite activists and scholars seeking to bring integration back to
the policy agenda. We know how important intangible factors are for life outcomes. We also
know that they helped motivate Brown and structure the desegregation regime that defined the
twentieth century, despite little recognition of their potency in legal history. Intangible factors
can come back to the policy agenda. The fact that this window existed, that this recognition
existed, is a powerful motivator. As we think about what policies to advocate, I urge every reader
of this project to think about their own lives — the big opportunities, the big moments, were they
the result of a tangible resource, or a phone call, a connection, a subtle bit of know-how? For me,
it has always been the latter, and I bring that honest assessment of my own life trajectory to my

work in public policy, law, and sociological research.

161



Appendix for Chapter 2

LEMployoem reguirements specinically hold

Qi

constitutional

D me history

1

H

vigwnature laws Slanang .
Ccou urt-S4onin
expert

q
elated ™ prital

employment

failure Igroup

en

people

error

sought

testifiedz

g
d
Hi

e\ lants challenge

Iclearlype aoded

including
ommunity— signi

inga- ©
itigation clause

;. Junsdiction rumbe | H & ' . mmw
ion - §

matter pnor”'““stated nother #5H S death®
plan

T’ money @ political relevantrequires term intent
viok |\mi BCCOMT d nlmmmnrl
Y an ..!ed =
¢ facls
5 v plainti fs

COU § rewew;z':;’n?é% defendants:+* governmentsec

fa||ed"‘"‘" e ycange.;ewed awarurequlremeni?:‘ explaine;
e\ther = h - — (U"’
— 05

I
CD.ia%deuctzsﬂ:fncebﬁaum

heallh o;u laturs

damages

cnnsldered local Q_ medical

Cbt‘ held

Jud e

statulorym,,'c‘a, comp a"Jl

Q. never
3 aluel

appropriate

prove PAMICU

tiony

jeterminal
specific

' Q

terms

-~ dec Soision, afctlon mhowever

find defendantsamoun m,mﬂ'laUOﬂseerces testconsider, £ CIVII asked

ustice

inCg
N 21 8

treatment generally §

_
= Sanusa u
EE 8 carﬁthhlrd Cover
statute

[ E .E l uhmmm 1=
; SFCXT. V1
% Ofecto p ywecia' conclusion E % 220 Re] E Cx g I??c?ng rellglnus ||m|leda
;_1 raClﬁl dec .,mn Cou n y O “ exercise E" "Og %’1
a c = = E o g
g g o £ result 8 : =5
upon! individual C|rcums £ e < 5 % 0’ W;:; sv%!emsu
°E“§W’ spasch o LSk #Tee - paint  TeCprcs ® O supp B uuslrass cerany & 4 Memm chl
aull]ont u n Ite d 5 take pp reasons I a I I I Ifunps
CO d 2 p chllur.en L ‘-‘ officer
s IAINUTTS without . -Interesthearing ce‘?er%ne reasona etltled|scr|m|nallon imade { found ,

Figure A: Word Cloud with Most Common Words in the Court Opinions

162



References

Angrist, Joshua D., and Kevin Lang. “Does School Integration Generate Peer Effects? Evidence
from Boston’s Metco Program.” The American Economic Review 94, no. 5 (2004): 1613—
34.

Bass, Jack. Unlikely Heroes. Tuscaloosa: University of Alabama Press, 1990.

Bell, Derrick A. “Brown v. Board of Education and the Interest-Convergence Dilemma.”
Harvard Law Review 93, no. 3 (January 1980): 518-34.

Bonastia, Christopher. Southern Stalemate: Five Years without Public Education in Prince
Edward County, Virginia. Chicago: University of Chicago Press, 2012.

Card, David, and Jesse Rothstein. “Racial Segregation and the Black—white Test Score Gap.”
Journal of Public Economics 91, no. 11-12 (December 2007): 2158-84.

Dewey, John. The School and Society [3d. ed.]. Chicago, New York: The University of Chicago
press; McClure, Phillips & company, 1900.

DiMaggio, Paul, and Filiz Garip. “Network Effects and Social Inequality.” Annual Review of
Sociology 38, no. 1 (2012): 93-118.

Duncan, Greg J., Richard J. Murnane, Greg J. Duncan, and Richard J. Murnane. Whither
Opportunity?: Rising Inequality, Schools, and Children’s Life Chances. New York :
Chicago: Russell Sage Foundation ; Spencer Foundation, 2011.

Evans, James A., and Pedro Aceves. “Machine Translation: Mining Text for Social Theory.”
Annual Review of Sociology42, no. 1 (July 30, 2016): 21-50.

Fiel, Jeremy E. “Decomposing School Resegregation: Social Closure, Racial Imbalance, and
Racial Isolation.” American Sociological Review 78, no. 5 (October 1, 2013): 828-48.

Frankenberg, Erica. Integrating Schools in a Changing Society: New Policies and Legal Options
for a Multiracial Generation. 1st ed. Chapel Hill: University of North Carolina Press,
2011.

Gamoran, Adam, and Brian P. An. “Effects of School Segregation and School Resources in a
Changing Policy Context.” Educational Evaluation and Policy Analysis 38, no. 1 (March
1, 2016): 43-64.

Grimmer, Justin, and Brandon M. Stewart. “Text as Data: The Promise and Pitfalls of Automatic
Content Analysis Methods for Political Texts.” Political Analysis 21, no. 3 (July 1,
2013):
267-97.

163



Haber, Jaren R. “Sorting Schools: A Computational Analysis of Charter School Identities and
Stratification.” Sociology of Education 94, no. 1 (January 2021): 43-64.

Hallinan, Maureen T., and Richard A. Williams. “Interracial Friendship Choices in Secondary
Schools.” American Sociological Review 54, no. 1 (1989): 67-78.

Hanushek, Eric A., John F. Kain, and Steven G. Rivkin. “New Evidence about Brown v. Board
of Education: The Complex Effects of School Racial Composition on Achievement.”
Journal of Labor Economics 27, no. 3 (July 1, 2009): 349-83.

Logan, John R., Deirdre Oakley, and Jacob Stowell. “School Segregation in Metropolitan
Regions, 1970-2000: The Impacts of Policy Choices on Public Education.” American
Journal of Sociology 113, no. 6 (May 1, 2008): 1611-44.

Logan, John R., Weiwei Zhang, and Deirdre Oakley. “Court Orders, White Flight, and School
District Segregation, 1970-2010.” Social Forces 95, no. 3 (February 16, 2017): 1049-75.

Loury, Glenn C. “Opinion | Integration Has Had Its Day.” The New York Times, April 23, 1997,
sec. Opinion.

Mann, Horace. The Republic and the School; the Education of Free Men. Classics in Education;
No. 1. New York: Teachers College, Columbia University, 1957.

Massey, Douglas S. and Nancy Denton. American Apartheid: Segregation and the Making of the
Underclass. Cambridge, Mass: Harvard University Press, 1993.

McDonald, Noreen C. “Active Transportation to School: Trends Among U.S. Schoolchildren,
1969-2001.” American Journal of Preventive Medicine 32, no. 6 (June 1, 2007): 509-16.

Mehta, Jal. “How Paradigms Create Politics: The Transformation of American Educational
Policy, 1980-2001.” American Educational Research Journal 50, no. 2 (April 1, 2013):
285-324.

Mohr, John W., and Petko Bogdanov. “Introduction—Topic Models: What They Are and Why
They Matter.” Poetics, 41, no. 6 (December 2013): 545-69.

Nelson, Laura K. “Computational Grounded Theory: A Methodological Framework.”
Sociological Methods & Research49, no. 1 (February 2020): 3-42.

Orfield, Gary. Dismantling Desegregation: The Quiet Reversal of Brown v. Board of Education.
New York: New Press, 1996.

Peltason, J. W. Fifty-Eight Lonely Men; Southern Federal Judges and School Desegregation.

[1st
ed.]. New York, Harcourt, Brace & World, 1961.

164



Phillips, Scott and Ryken Grattet, “Judicial Rhetoric, Meaning-Making, and the
Institutionalization of Hate Crime Law,” Law & Society Review 34, no. 3 (2000):
567-606.

Quillian, Lincoln, and Mary E. Campbell. “Beyond Black and White: The Present and Future of
Multiracial Friendship Segregation.” American Sociological Review 68, no. 4 (2003):
540-66.

Reardon, Sean F., and Ann Owens. “60 Years After Brown: Trends and Consequences of School
Segregation.” Annual Review of Sociology 40, no. 1 (2014): 199-218.

Reardon, Sean F., and David O’Sullivan. “Measures of Spatial Segregation.” Sociological
Methodology; Washington 34 (2004): 121.

Reardon, Sean F., and Glenn Firebaugh. “Measures of Multigroup Segregation.” Sociological
Methodology 32, no. 1 (January 1, 2002): 33-67.

Reardon, Sean F., Elena Tej Grewal, Demetra Kalogrides, and Erica Greenberg. “Brown Fades:
The End of Court-Ordered School Desegregation and the Resegregation of American
Public Schools.” Journal of Policy Analysis and Management 31, no. 4 (September 1,
2012): 876-904.

Rossell, Christine H., and David J. Armor. “The Effectiveness of School Desegregation Plans,
1968-1991.” American Politics Quarterly 24, no. 3 (July 1, 1996): 267-302.

Ryan, James E. Five Miles Away, A World Apart: One City, Two Schools, and the Story of
Educational Opportunity in Modern America. Oxford University Press, USA, 2010.

Salganik, Matthew J. Bit by Bit: Social Research in the Digital Age. Princeton, New Jersey:
Princeton University Press, 2018.

Siegel, Reva B. “The Constitutionalization of Disparate Impact Court-Centered and Popular
Pathways: A Comment on Owen Fiss’s Brennan Lecture,” 2018. Available at:
https://openyls.law.yale.edu/handle/20.500.13051/17924.

Tausczik, Yla R., and James W. Pennebaker. “The Psychological Meaning of Words: LIWC and
Computerized Text Analysis Methods.” Journal of Language and Social Psychology 29,
no. 1 (March 1, 2010): 24-54.

Tushnet, Mark V. Making Civil Rights Law: Thurgood Marshall and the Supreme Court,
1936-1961. New York: Oxford University Press, 1994.

Whorf, Benjamin Lee. “Science and Linguistics.” The Technology Review 42, no. 6 (April 1940):
4-7.

Woodward, C. Vann (Comer Vann), 1908-1999. The Strange Career of Jim Crow. New York:

165


https://openyls.law.yale.edu/handle/20.500.13051/17924

Oxford University Press, 1974.
Yoshino, Kenji. “The New Equal Protection.” Harvard Law Review 124, no. 3 (2011): 747-803.
Cases

Brown (1) v. Board of Educ of Topeka Kan, 74 S.Ct. 686 (1954).

Green v. County School Bd of New Kent County Va, 88 S.Ct. 1689 (1968).

Griggs v. Duke Power Co., 401 U.S. 424 (1971).

Keyes v. School Dist No Denver Colo, 93 S.Ct. 2686 (1973).

Milliken v. Bradley (1), 94 S.Ct. 3112 (1974).

Milliken v. Bradley (11), 97 S.Ct. 2749 (1977).

City of Mobile v. Bolden, 446 U.S. 55 (1980).

Wards Cove Packing v. Atonio, 490 U.S. 642 (1989).

Board of Educ of Oklahoma City Public Schools Independent School Dist No v. Dowell, 111
S.Ct. 630 (1991).

Freeman v. Pitts, 112 S.Ct. 1430 (1992).

Parents Involved in Community Schools v. Seattle School Dist No, 127 S.Ct. 2738 (2007).
Texas Dept. of Housing and Community Affairs v. Inclusive Communities Project, Inc., 576
U.S. 519 (2016).

Chapter 1

Angrist, Joshua D., and Kevin Lang. “Does School Integration Generate Peer Effects? Evidence
from Boston’s Metco Program.” The American Economic Review 94, no. 5 (2004):
1613-34.

Armor, David J. Forced Justice: School Desegregation and the Law. New York: Oxford
University Press, 1995.

Barnes, Jeb. “Courts and Social Policy.” SSRN Scholarly Paper. Rochester, NY, August 18,
2017.

Bass, Jack. Unlikely Heroes. Tuscaloosa: University of Alabama Press, 1990.

Baum, Lawrence. “Measuring Policy Change in the U.S. Supreme Court.” American Political
Science Review 82, no. 3 (September 1988): 905-20.

Bell, Derrick A. “Brown v. Board of Education and the Interest-Convergence Dilemma.”
Harvard Law Review 93, no. 3 (January 1980): 518-34.

Bell, Derrick. Faces at the Bottom of the Well: The Permanence of Racism. New York, NY:
BasicBooks, 1992.

Bell, Derrick. Shades of Brown: New Perspectives on School Desegregation. New York:

166



Teachers College Press, Columbia University, 1980.

Bell, Derrick. Silent Covenants: Brown v. Board of Education and the Unfulfilled Hopes for
Racial Reform. Oxford: New York; Oxford University Press, 2004.

Bennion, Janet, and Lisa Fishbayn Joffe. The Polygamy Question. University Press of Colorado,
2016.

Berger, Peter L. & Thomas Luckmann (1966). The Social Construction of Reality: A Treatise in
the Sociology of Knowledge. Garden City, NY: Doubleday.

Berrey, Ellen. The Enigma of Diversity: The Language of Race and the Limits of Racial Justice.
Chicago: The University of Chicago Press, 2015.

Bickel, Alexander M. “The Decade of School Desegregation-Progress and Prospects.” Columbia
Law Review 64 (1964): 193-229.

Black, Derek W. “Middle-Income Peers as Educational Resources and the Constitutional Right
to Equal Access.” Boston College Law Review 53 (2012): 373-442.

Blaustein, Albert P. Desegregation and the Law; the Meaning and Effect of the School
Segregation Cases. New Brunswick, N.J.: Rutgers University Press, 1957.

Bonastia, Christopher. Knocking on the Door: The Federal Government’s Attempt to
Desegregate the Suburbs. Princeton, NJ: Princeton University Press, 2006.

Bonastia, Christopher. Southern Stalemate: Five Years without Public Education in Prince
Edward County, Virginia. Chicago: The University of Chicago Press, 2012.

Bourdieu, Pierre. “The Force of Law: Toward a Sociology of the Juridical Field Essay.”
Hastings Law Journal 38 (1986): 805-13.

Caldas, Stephen J., and Carl L. Bankston. The End of Desegregation? New York: Nova Science
Publishers, 2003.

Card, David, and Jesse Rothstein. “Racial Segregation and the Black—white Test Score Gap.”
Journal of Public Economics 91, no. 11-12 (December 2007): 2158-84.

Cherlin, Andrew J. “The Deinstitutionalization of American Marriage.” Journal of Marriage and
Family 66, no. 4 (2004): 848-61.

Cherlin, Andrew. “Remarriage as an Incomplete Institution,” American Journal of Sociology 84,
no. 3 (1978): 634-50.

Chetty, Raj, Nathaniel Hendren, and Lawrence F. Katz. “The Effects of Exposure to Better

167



Neighborhoods on Children: New Evidence from the Moving to Opportunity
Experiment.” American Economic Review 106, no. 4 (April 2016): 855-902.

Clark, Tom S., Jeffrey R. Lax, and Douglas Rice. “Measuring the Political Salience of Supreme
Court Cases.” Journal of Law and Courts 3, no. 1 (March 1, 2015): 37-65.

Clemens, Elisabeth S. “Sociology as a Historical Science.” The American Sociologist 37, no. 2
(June 1, 2006): 30-40.

Clemens, Elisabeth S. “Toward a Historicized Sociology: Theorizing Events, Processes, and
Emergence.” Annual Review of Sociology 33, no. 1 (2007): 527-49.

Clotfelter, Charles T. After Brown: The Rise and Retreat of School Desegregation. Princeton,
NJ: Princeton University Press, 2004,

Clotfelter, Charles T., Jacob L. Vigdor, and Helen F. Ladd. “Federal Oversight, Local Control,
and the Specter of ‘Resegregation’ in Southern Schools.” American Law and Economics
Review 8, no. 2 (July 1, 2006): 347-89.

Cooper, Martin. “The H.E.W. School Desegregation Guidelines.” Harvard Civil Rights - Civil
Liberties Law Review 2, no. 1 (1966): 86.

Cotterrell, Roger B. M. The Politics of Jurisprudence: A Critical Introduction to Legal
Philosophy. University of Pennsylvania Press, 1992.

Cover, Robert M. “Violence and the Word.” Yale Law Journal 95 (1985): 1601.

Crespino, Joseph. “The Best Defense Is a Good Offense: The Stennis Amendment and the
Fracturing of Liberal School Desegregation Policy, 1964-1972.” Journal of Policy
History 18, no. 3 (July 2006): 304-325.

Cunningham-Parmeter, Keith. “From Amazon to Uber: Defining Employment in the Modern
Economy.” Boston University Law Review 96, no. 5 (2016): 1673-1728.

Dezalay, Yves, and Mikael Rask Madsen. “The Force of Law and Lawyers: Pierre Bourdieu and
the Reflexive Sociology of Law.” Annual Review of Law and Social Science 8, no. 1
(2012): 433-52.

DiMaggio, Paul, & Walter W. Powell (1991) Introduction to The New Institutionalism in
Organizational Analysis. Chicago: Univ. of Chicago Press.

DiPrete, Thomas A., Andrew Gelman, Tyler McCormick, Julien Teitler, and Tian Zheng.
“Segregation in Social Networks Based on Acquaintanceship and Trust.” American
Journal of Sociology 116, no. 4 (January 2011): 1234-83.

Dobbin, Frank, and Erin L. Kelly. “How to Stop Harassment: Professional Construction of Legal

168



Compliance in Organizations.” American Journal of Sociology 112, no. 4 (January 2007):
1203-43.

Edelman, Lauren B., Sally Riggs Fuller, and lona Mara-Drita. “Diversity Rhetoric and the
Managerialization of Law.” American Journal of Sociology 106, no. 6 (May 1, 2001):
1589-1641.

Eisenstadt, S. N. Power, Trust, and Meaning: Essays in Sociological Theory and Analysis.
University of Chicago Press, 1995.

Epstein, Lee. The Choices Justices Make. Washington, D.C.: CQ Press, 1998.

Evans, Michael C., Cynthia L. Cates, and Wayne V. Mclintosh. “The Reality of Jurisprudence:
Interpretive Methods in the Opinions of Justices Antonin Scalia and Stephen Breyer.”
Justice System Journal 36 (2015): 20-48.

Evans, Michael, Wayne Mclntosh, Jimmy Lin, and Cynthia Cates. “Recounting the Courts?
Applying Automated Content Analysis to Enhance Empirical Legal Research.” Journal
of Empirical Legal Studies 4, no. 4 (December 1, 2007): 1007-39.

Ewick, Patricia (1992). “Postcards from the Edge: Cutting Edge Issues in Sociolegal Research.”
Plenary Address to the Graduate Student Workshop, Law and Society Association May
1992.

Ewick, Patricia, and Susan S. Silbey. The Common Place of Law: Stories from Everyday Life.
University of Chicago Press, 1998.

Feeley, Malcolm M. “Hollow Hopes, Flypaper, and Metaphors.” Law & Social Inquiry 17, no. 4
(ed 1992): 745-60.

Fiel, Jeremy E. “Decomposing School Resegregation: Social Closure, Racial Imbalance, and
Racial Isolation.” American Sociological Review 78, no. 5 (October 1, 2013): 828-48.

Fiel, Jeremy. “Closing Ranks: Closure, Status Competition, and School Segregation.” American
Journal of Sociology 121, no. 1 (July 1, 2015): 126-70.

Fiss, Owen M. “Racial Imbalance in the Public Schools: The Constitutional Concepts.” Harvard
Law Review 78 (1965 1964): 564—617.

Forkosch, Morris D. “The Desegregation Opinion Revisited: Legal or Sociological.” Vanderbilt
Law Review 21 (1968 1967): 47-76.

Frankenberg, Erica. “School Segregation, Desegregation, and Integration: What Do These Terms

Mean in a Post-Parents Involved in Community Schools, Racially Transitioning
Society?” Seattle Journal of Social Justice 6 (2008): 533-907.

169



Gamoran, Adam, and Brian P. An. “Effects of School Segregation and School Resources in a
Changing Policy Context.” Educational Evaluation and Policy Analysis 38, no. 1 (March
1, 2016): 43-64.

George, Tracey E., and Lee Epstein. “On the Nature of Supreme Court Decision Making.”
American Political Science Review (1927); Washington, D.C., Etc. 86, no. 2 (June 1,
1992): 323.

Giddens, Anthony. The Constitution of Society: Outline of the Theory of Structuration. Berkeley:
University of California Press. 1984.

Glenn, William J. “School Segregation in Jefferson County and Seattle: The Impact of the
Parents Involved Ruling and District Actions Symposium: American Education:
Diversity, Desegregation and Resegregation.” Cleveland State Law Review 63 (2015
2014): 297-318.

Gould, Jon B., and Scott Barclay. “Mind the Gap: The Place of Gap Studies in Sociolegal
Scholarship.” Annual Review of Law and Social Science 8, no. 1 (2012): 323-35.

Guinier, Lani. “From Racial Liberalism to Racial Literacy: Brown v. Board of Education and the
Interest-Divergence Dilemma.” Journal of American History 91, no. 1 (June 1, 2004):
92-118.

Hallinan, Maureen T., and Richard A. Williams. “Interracial Friendship Choices in Secondary
Schools.” American Sociological Review 54, no. 1 (1989): 67-78.

Hanushek, Eric A., John F. Kain, and Steven G. Rivkin. “New Evidence about Brown v. Board
of Education: The Complex Effects of School Racial Composition on Achievement.”
Journal of Labor Economics 27, no. 3 (July 1, 2009): 349-83.

Heise, Michael. “Brown v. Board of Education, Footnote 11, and Multidisciplinarity.” Cornell
Law Review 90 (2005 2004): 279-320.

Hochschild, Jennifer L. The New American Dilemma: Liberal Democracy and School
Desegregation. New Haven: Yale University Press, 1984,

Holbrook, Evans. “The Change in the Meaning of Consortium.” Michigan Law Review 22, no. 1
(1924 1923): 1-9.

Jacobs, Gregory S. Getting around Brown: Desegregation, Development, and the Columbus
Public Schools. Urban Life and Urban Landscape Series. Columbus: Ohio State
University Press, 1998.

James, David R. “City Limits on Racial Equality: The Effects of City-Suburb Boundaries on

Public-School Desegregation, 1968-1976.” American Sociological Review 54, no. 6
(December 1989): 963.

170



Kalleberg, Arne L. Good Jobs, Bad Jobs: The Rise of Polarized and Precarious Employment
Systems in the United States, 1970s-2000s. Russell Sage Foundation, 2011.

Katznelson, Ira. When Affirmative Action Was White: An Untold History of Racial Inequality in
Twentieth-Century America. 1st ed. New York: W.W. Norton, 2005.

Kelman, Mark. “Interpretive Construction in the Substantive Criminal Law.” Stanford Law
Review 33, no. 4 (1981 1980): 591-674.

Klarman, Michael. “An Interpretive History of Modern Equal Protection.” Michigan Law Review
90 (1992 1991): 213-318.

Klein, David E. Making Law in the United States Courts of Appeals. Cambridge, UK; New York,
NY: Cambridge University Press, 2002.

Kluger, Richard. Simple Justice: The History of Brown v. Board of Education and Black
America’s Struggle for Equality.New York: Vintage Books, 1977.

Knight, Jack and Lee Epstein. (1996) “The Norm of Stare Decisis.” American Journal of
Political Science 40(4):1018

Kull, Andrew. The Color-Blind Constitution. Cambridge, Mass: Harvard University Press, 1992.
Levi, Edward H. An Introduction to Legal Reasoning. University of Chicago Press, 2013.

Levine, Donald N. The Flight from Ambiguity: Essays in Social and Cultural Theory. University
of Chicago Press, 1988.

Liebman, James S. “Desegregating Politics: All-Out School Desegregation Explained.”
Columbia Law Review 90 (1990): 1463-1664.

Logan, John R., Deirdre Oakley, and Jacob Stowell. “School Segregation in Metropolitan
Regions, 1970-2000: The Impacts of Policy Choices on Public Education.” American
Journal of Sociology 113, no. 6 (May 1, 2008): 1611-44.

Logan, John R., Weiwei Zhang, and Deirdre Oakley. “Court Orders, White Flight, and School
District Segregation, 1970-2010.” Social Forces 95, no. 3 (February 16, 2017): 1049-75.

Lutz, Byron. “The End of Court-Ordered Desegregation.” American Economic Journal:
Economic Policy 3, no. 2 (May 2011): 130-68.

Massey, Douglas S. and Nancy Denton. American Apartheid: Segregation and the Making of the
Underclass. Cambridge, Mass: Harvard University Press, 1993.

Massey, Douglas S., and Nancy Denton. “The Dimensions of Residential Segregation.” Social
Forces 67, no. Dec 88 (1988): 281-315.

171



McCann, Michael W. “Reform Litigation on Trial.” Law & Social Inquiry 17, no. 4 (ed 1992):
715-43.

McConnell, Michael W. “Originalism and the Desegregation Decisions.” Virginia Law Review
81 (1995): 947-1140.

Meadow, Tey. “*A Rose Is a Rose’: On Producing Legal Gender Classifications,” Gender &
Society 24, no. 6 (December 1, 2010): 814-37.

Mertz, Elizabeth (1994) “A New Social Constructionism for Sociolegal Studies,” Law & Society
Rev. 1243-65.

Mezey, Naomi. “Law as Culture Symposium: Approaches to the Cultural Study of Law.” Yale
Journal of Law & the Humanities 13 (2001): 35-68.

Minow, Martha. In Brown’s Wake: Legacies of America’s Educational Landmark. Law and
Current Events Masters. Oxford; New York: Oxford University Press, 2010.

Mitchell, Timothy (1990) “Everyday Metaphors of Power,” 19 Theory & Society 545-77.

Moody, James. “Race, School Integration, and Friendship Segregation in America.” American
Journal of Sociology 107, no. 3 (November 1, 2001): 679-716.

Oakes, Anne Richardson. “From Pedagogical Sociology to Constitutional Adjudication: The
Meaning of Desegregation in Social Science Research and Law.” Michigan Journal of
Race & Law 14 (2009 2008): 61-108.

Oliver, Melvin L. Black Wealth/White Wealth: A New Perspective on Racial Inequality. New
York: Routledge, 1995.

Orfield, Gary. “Metropolitan School Desegregation: Impacts on Metropolitan Society Forum: In
Pursuit of a Dream Deferred: Linking Housing and Education.” Minnesota Law Review
80 (1996 1995): 825-74.

Orfield, Gary. Dismantling Desegregation: The Quiet Reversal of Brown v. Board of Education.
New York: New Press, 1996.

Orfield, Gary. The Reconstruction of Southern Education; the Schools and the 1964 Civil Rights
Act. New York, Wiley-Interscience, 1969.

Owens, Ann. “Neighborhoods and Schools as Competing and Reinforcing Contexts for
Educational Attainment.” Sociology of Education 83, no. 4 (October 1, 2010): 287-311.

Parker, Wendy. “The Future of School Desegregation.” Northwestern University Law Review 94
(2000 1999): 1157-1228.

172



Patterson, James T. Brown v. Board of Education: A Civil Rights Milestone and Its Troubled
Legacy. Oxford; New York: Oxford University Press, 2001.

Pedriana, Nicholas, and Robin Stryker. “The Strength of a Weak Agency: Enforcement of Title
V11 of the 1964 Civil Rights Act and the Expansion of State Capacity, 1965-1971.”
American Journal of Sociology 110, no. 3 (November 1, 2004): 709-60.

Pedriana, Nicholas. “From Protective to Equal Treatment: Legal Framing Processes and
Transformation of the Women’s Movement in the 1960s.” American Journal of
Sociology 111, no. 6 (May 1, 2006): 1718-61.

Peltason, J. W. Fifty-Eight Lonely Men; Southern Federal Judges and School Desegregation.
[1st ed.]. New York, Harcourt, Brace & World, 1961.

Perez, James Marvin. “Brown’s Demise.” New York University Law Review 80 (2005): 712.

Phillips, Scott and Ryken Grattet, “Judicial Rhetoric, Meaning-Making, and the
Institutionalization of Hate Crime Law,” Law & Society Review 34, no. 3 (2000):
567-606.

Quillian, Lincoln, and Mary E. Campbell. “Beyond Black and White: The Present and Future of
Multiracial Friendship Segregation.” American Sociological Review 68, no. 4 (2003):
540-66.

Read, Frank T. Let Them Be Judged: The Judicial Integration of the Deep South. Metuchen, NJ:
Scarecrow Press, 1978.

Reardon, Sean F., and Ann Owens. “60 Years After Brown: Trends and Consequences of School
Segregation.” Annual Review of Sociology 40, no. 1 (2014): 199-218.

Reardon, Sean F., and David O’Sullivan. “Measures of Spatial Segregation.” Sociological
Methodology; Washington 34 (2004): 121.

Reardon, Sean F., and Glenn Firebaugh. “Measures of Multigroup Segregation.” Sociological
Methodology 32, no. 1 (January 1, 2002): 33-67.

Reardon, Sean F., and John T. Yun. “Integrating Neighborhoods, Segregating Schools: The
Retreat from School Desegregation in the South, 1990-2000 Do Southern Schools Face
Rapid Resegregation.” North Carolina Law Review 81 (2003 2002): 1563-96.

Reardon, Sean F., and Kendra Bischoff. “Income Inequality and Income Segregation.” American
Journal of Sociology 116, no. 4 (January 2011): 1092-1153.

Reardon, Sean F., Elena Tej Grewal, Demetra Kalogrides, and Erica Greenberg. “Brown Fades:
The End of Court-Ordered School Desegregation and the Resegregation of American

173



Public Schools.” Journal of Policy Analysis and Management 31, no. 4 (September 1,
2012): 876-904.

Rosenberg, Gerald N. The Hollow Hope: Can Courts Bring about Social Change? 2nd ed.
American Politics and Political Economy. Chicago: University of Chicago Press, 2008.

Rossell, Christine H. The Carrot or the Stick for School Desegregation Policy: Magnet Schools
or Forced Busing. Philadelphia: Temple University Press, 1990.

Rossell, Christine H., and David J. Armor. “The Effectiveness of School Desegregation Plans,
1968-1991.” American Politics Quarterly 24, no. 3 (July 1, 1996): 267-302.

Rossell, Christine H., David J. Armor, and Herbert J. Walberg. School Desegregation in the 21st
Century. Westport, Conn: Praeger, 2002.

Rothstein, Richard. The Color of Law: A Forgotten History of How Our Government Segregated
America. First edition. Democracy and Urban Landscapes. New York; London: Liveright
Publishing Corporation, a division of W.W. Norton & Company, 2017.

Ryan, James E. “The Supreme Court and Voluntary Integration.” Harvard Law Review 121
(2008 2007): 131.

Ryan, James E. “The Limited Influence of Social Science Evidence in Modern Desegregation
Cases What Role Should Courts Play in Influencing Educational Policy.” North Carolina
Law Review 81 (2003 2002): 1659-1702.

Ryan, James E. Five Miles Away, A World Apart: One City, Two Schools, and the Story of
Educational Opportunity in Modern America. Oxford University Press, USA, 2010.

Sarat, Austin. Race, Law, and Culture: Reflections on Brown v. Board of Education. New York:
Oxford University Press, 1997.

Scheppele, Kim Lane. “Legal Theory and Social Theory.” Annual Review of Sociology 20, no. 1
(1994): 383-406.

Schultz, David, and Stephen E. Gottlieb. “Legal Functionalism and Social Change: A
Reassessment of Rosenberg’s The Hollow Hope: Can Courts Bring about Social
Change.” Journal of Law & Politics 12 (1996): 63.

Segal, Jeffery A., and Albert D. Cover. “ldeological Values and the Votes of U.S. Supreme
Court Justices.” The American Political Science Review; Washington 83, no. 2 (June
1989): 557.

Segal, Jeffrey A., & Harold J. Spaeth (1993) The Supreme Court and the Attitudinal Model.
Cambridge: Cambridge Univ. Press. (1996).

174



Segal, Jeffrey Allan. The Supreme Court and the Attitudinal Model Revisited. Cambridge, U.K. ;
New York: Cambridge University Press, 2002.

Seider, Maynard S. “American Big Business Ideology: A Content Analysis of Executive
Speeches.” American Sociological Review 39, no. 6 (1974): 802-15.

Sewell, William Hamilton. Logics of History: Social Theory and Social Transformation. Chicago
Studies in Practices of Meaning. Chicago: University of Chicago Press, 2005.

Shapiro, Carolyn. “Coding Complexity: Bringing Law to the Empirical Analysis of the Supreme
Court.” Hastings Law Journal 60 (2009 2008): 477-540.

Siegel, Reva B. “Equality Talk: Antisubordination and Anticlassification Values in
Constitutional Struggles over Brown Symposium: Brown at Fifty.” Harvard Law Review
117 (2003): 1470-1547.

Silbey, Susan S. “After Legal Consciousness.” Annual Review of Law and Social Science 1, no. 1
(2005): 323-68.

Stacey, Judith. Unhitched: Love, Marriage, and Family Values from West Hollywood to Western
China. NYU Press, 2012,

Steinmetz, George. “The Relations between Sociology and History in the United States: The
Current State of Affairs.” Journal of Historical Sociology 20, no. 1-2 (March 1, 2007):
1-12.

Stroub, Kori J., and Meredith P. Richards. “From Resegregation to Reintegration: Trends in the
Racial/Ethnic Segregation of Metropolitan Public Schools, 1993-2009.” American
Educational Research Journal 50, no. 3 (June 1, 2013): 497-531.

Stulberg, Lisa M., and Anthony S. Chen. “The Origins of Race-Conscious Affirmative Action in
Undergraduate Admissions: A Comparative Analysis of Institutional Change in Higher
Education.” Sociology of Education 87, no. 1 (January 1, 2014): 36-52.

Swidler, Ann. “Culture in Action: Symbols and Strategies.” American Sociological Review.
1985. 56: 665-78.

Tolbert, Pamela & Lynne G. Zucker (1996). “The Institutionalization of Institutional Theory,” in
S.R. Clegg, C. Hardy, & W.r. Nord, eds., The Handbook of Organization Studies.
Thousand Oaks, CA: Sage.

Tushnet, Mark V. Making Civil Rights Law: Thurgood Marshall and the Supreme Court,
1936-1961. New York: Oxford University Press, 1994.

Tushnet, Mark V. Making Constitutional Law: Thurgood Marshall and the Supreme Court,
1961-1991. New York; Oxford: Oxford University Press, 1997.

175



Walker, Anders. The Ghost of Jim Crow: How Southern Moderates Used Brown v. Board of
Education to Stall Civil Rights. Oxford; New York: Oxford University Press, 20009.

Weber, Max. From Max Weber: Essays in Sociology. New York: Oxford University Press, 1958.

Wechsler, Herbert. Toward Neutral Principles of Constitutional Law. Oliver Wendell Holmes
Lectures; 1959. Cambridge: Harvard Law Review Association, 1959.

Weissbourd, Bernard, & Elizabeth Mertz (1985) “Rule Centrism Versus Legal Creativity: The
Skewing of Legal Ideology Through Language,” 19 Law & Society Rev. 623-660.

Wells, Amy Stuart, and Robert L. Crain. “Perpetuation Theory and the Long-Term Effects of
School Desegregation.” Review of Educational Research 64, no. 4 (December 1, 1994):
531-55.

Wells, Amy Stuart. “The Consequences of School Desegregation: The Mismatch between the
Research and the Rationale.” Hastings Constitutional Law Quarterly 28 (2001 2000):
771-98.

Welner, Kevin G. “K-12 Race-Conscious Student Assignment Policies: Law, Social Science,
and Diversity.” Review of Educational Research 76, no. 3 (September 1, 2006): 349-82.

White, Michael J. “The Measurement of Spatial Segregation.” American Journal of Sociology
88, no. 5 (March 1, 1983): 1008-18.

Wilcox, W. Bradford, Nicholas H. Wolfinger, and Charles E. Stokes. “One Nation, Divided:
Culture, Civic Institutions, and the Marriage Divide.” The Future of Children 25, no.
(2015): 111-27.

Wilkinson, J. Harvie. From Brown to Bakke: The Supreme Court and School Integration,
1954-1978. New York: Oxford University Press, 1979.

Williams, David R., and Michelle Sternthal. “Understanding Racial-Ethnic Disparities in Health:
Sociological Contributions.” Journal of Health and Social Behavior 51, no. 1_suppl
(March 1, 2010): S15-27.

Wolters, Raymond. “From Brown to Green and Back: The Changing Meaning of
Desegregation.” The Journal of Southern History 70, no. 2 (2004): 317-26.

Cases
Marbury v. Madison, 5 U.S. 137 (1803).

Roberts v. Boston, 59 Mass. 198 (1850).
Plessy v. Ferguson, 16 S.Ct. 1138 (1896).

176



Cumming v. Board of Ed of Richmond County, 20 S.Ct. 197 (1899).

Berea College v. Commonwealth of Kentucky, 29 S.Ct. 33 (1908).

Gong Lum v. Rice, 48 S.Ct. 91 (1927).

State of Missouri ex rel Gaines v. Canada, 59 S.Ct. 232 (1938).

Sipuel v. Board of Regents of University of Okl, 68 S.Ct. 299 (1948).

(Sipuel) Fisher v. Hurst, 68 S.Ct. 389 (1948).

McLaurin v. Oklahoma State Regents for Higher Ed, 70 S.Ct. 851 (1950).

Sweatt v. Painter, 70 S.Ct. 848 (1950).

Board of Supervisors of Louisiana State University and Agricultural and Mec, 71 S.Ct. 294
(1951).

Bolling v. Sharpe, 73 S.Ct. 1117 (1953).

Briggs v. Elliott, 73 S.Ct. 1115 (1953).

Davis v. County School Board of Prince Edward County Virginia, 73 S.Ct. 1116 (1953).

Gebhart v. Belton, 73 S.Ct. 1118 (1953).

Brown (1) v. Board of Educ of Topeka Kan, 74 S.Ct. 686 (1954).

Wichita Falls Junior College District v. Battle, 74 S.Ct. 783 (1954).

Tureaud v. Board of Sup’rs of La State University and Agr and Mechanical Col, 74 S.Ct. 784
(1954).

State of Fla ex rel Hawkins v. Board of Control, 74 S.Ct. 783 (1954).

Brown v. Board of Ed of Topeka Shawnee County Kan (I1), 75 S.Ct. 753 (1955).

Lucy v. Adams, 76 S.Ct. 33 (1955).

State of Fla ex rel Hawkins v. Board of Control, 76 S.Ct. 464 (1956).

Board of Education of Hillsboro Ohio v. Clemons, 76 S.Ct. 651 (1956).

Com of Pav. Board of Directors of City Trusts of City of Philadelphia, 77 S.Ct. 806 (1957).

Aaron v. Cooper, 358 U.S. 1 (1958).

Cooper v. Aaron, 78 S.Ct. 1401 (1958).

Louisiana State Bd of Ed v. Lark, 79 S.Ct. 32 (1958).

Kelley v. Board of Education of City of Nashville Davidson County Tennessee, 80 S.Ct. 293
(1959).

US v. State of La, 81 S.Ct. 260 (1960).

Ennis v. Evans, 81 S.Ct. 379 (1961).

Meredith v. Fair, 9 L.Ed.2d 43 (1962).

Goss v. Board of Ed of City of Knoxville Tenn, 83 S.Ct. 1405 (1963).

McNeese v. Board of Ed for Community Unit School Dist Cahokia Ill, 83 S.Ct. 1433 (1963).

School Bd of City of Charlottesville Va v. Dillard, 83 S.Ct. 1864 (1963).

Bell v. School City of Gary Indiana, 84 S.Ct. 1223 (1964).

Griffin v. County School Bd of Prince Edward County, 84 S.Ct. 1226 (1964).

Calhoun v. Latimer, 84 S.Ct. 1235 (1964).

Bradley v. School Bd of City of Richmond 1965, 86 S.Ct. 224 (1965).

Rogers v. Paul, 86 S.Ct. 358 (1965).

Caddo Parish School Board v. US, 87 S.Ct. 1342 (1967).

Board of Educ of City of Bessemer v. US, 88 S.Ct. 77 (1967).

Wallace v. U S, 88 S.Ct. 415 (1967).

Monroe v. Board of Com’rs of City of Jackson Tenn, 88 S.Ct. 1700 (1968).

Raney v. Board of Ed of Gould School Dist, 88 S.Ct. 1697 (1968).

Green v. County School Bd of New Kent County Va, 88 S.Ct. 1689 (1968).

177



United States v. Jefferson County Bd. of Educ, 417 F.2d 834 (1969).

Alabama State Teachers Association v. Alabama Public School and College Auth, 393 U.S. 400
(1969).

US v. Montgomery County Bd of Educ, 395 U.S. 225 (1969).

Alexander v. Holmes County Board of Education, 396 U.S. 1218 (1969).

Alexander v. Holmes County Bd. of Ed., 396 U.S. 19 (1969).

Carter v. West Feliciana Parish School Board, 90 S.Ct. 608 (1970).

Davis v. Board of School Com’rs of Mobile County, 91 S.Ct. 1289 (1971).

McDaniel v. Barresi, 91 S.Ct. 1287 (1971).

North Carolina State Bd of Ed v. Swann, 91 S.Ct. 1284 (1971).

Swann v. Charlotte-Mecklenburg Bd of Ed, 91 S.Ct. 1267 (1971).

Deal v. Cincinnati Board of Education, 91 S.Ct. 1630 (1971).

Guey Heung Lee v. Johnson, 92 S.Ct. 14 (1971).

Dandridge v. Jefferson Parish School Bd. Eason v. Dandridge, 92 S.Ct. 18 (1971).

Winston-Salem Forsyth County Bd of Ed v. Scott, 92 S.Ct. 1236 (1971).

Gomperts v. Chase, 92 S.Ct. 16 (1971).

Spencer v. Kugler, 92 S.Ct. 707 (1972).

U S v. Scotland Neck City Bd of Ed, 92 S.Ct. 2214 (1972).

Wright v. Council of Emporia, 92 S.Ct. 2196 (1972).

Drummond v. Acree, 93 S.Ct. 18 (1972).

San Antonio Independent School Dist v. Rodriguez, 93 S.Ct. 1278 (1973).

Keyes v. School Dist No Denver Colo, 93 S.Ct. 2686 (1973).

Norwood v. Harrison, 93 S.Ct. 2804 (1973).

Bob Jones University v. Simon, 416 U.S. 725 (1974).

Lau v. Nichols, 94 S.Ct. 786 (1974).

DeFunis v. Odegaard, 94 S.Ct. 1704 (1974).

Bradley v. School Bd of City of Richmond 1974, 94 S.Ct. 2006 (1974).

Milliken v. Bradley (1), 94 S.Ct. 3112 (1974).

Runyon v. McCrary, 96 S.Ct. 2586 (1976).

Pasadena City Bd of Ed v. Spangler, 96 S.Ct. 2697 (1976).

Austin Independent School District v. US, 429 U.S. 990 (1976).

Dayton Bd of Ed v. Brinkman, 97 S.Ct. 2766 (1977).

Milliken v. Bradley (11), 97 S.Ct. 2749 (1977).

Brennan v. Armstrong, 97 S.Ct. 2907 (1977).

School Dist of Omaha v. United States, 97 S.Ct. 2905 (1977).

Vetterli v. U S Dist Court for Central Dist of California, 98 S.Ct. 1219 (1978).

Regents of University of California v. Bakke, 98 S.Ct. 2733 (1978).

Columbus Bd. of Ed. v. Penick, 439 U.S. 1348 (1978).

Buchanan v. Evans, 99 S.Ct. 28 (1978).

Alexis | Dupont School Dist v. Evans, 99 S.Ct. 32 (1978).

Bustop Inc v. Board of Ed of City of Los Angeles, 99 S.Ct. 40 (1978).

Huch v. US, 99 S.Ct. 622 (1978).

Columbus Board of Education v. Penick, 443 U.S. 449 (1979).

Dayton Bd of Ed v. Brinkman (I1), 99 S.Ct. 2971 (1979).

Board of Ed of City School Dist of City of New York v. Harris, 100 S.Ct. 363 (1979).

Estes v. Metropolitan Branches of Dallas NAACP, 100 S.Ct. 716 (1980).

178



Cleveland Bd of Educ v. Reed, 100 S.Ct. 1329 (1980).

Delaware State Board of Education v. Evans, 100 S.Ct. 1862 (1980).

Board of Educ of City of Los Angeles v. Superior Court of California Los Ang, 101 S.Ct. 21
(1980).

South Park Independent School Dist v. U S, 102 S.Ct. 1 (1981).

Board of Education of North Little Rock Arkansas School District v. Davis, 102 S.Ct. 413
(1981).

Plyler v. Doe, 102 S.Ct. 2382 (1982).

Crawford v. Board of Educ of City of Los Angeles, 102 S.Ct. 3211 (1982).

Washington v. Seattle School Dist No 2, 102 S.Ct. 3187 (1982).

Bob Jones University v. US, 461 U.S. 574 (1983).

Allen v. Wright, 468 U.S. 737 (1984).

Wygant v. Jackson Bd of Educ, 106 S.Ct. 1842 (1986).

Board of Trustees of Alabama State University v. Alabama State Bd of Educ, 107 S.Ct. 1287
(1987).

Board of Trustees of Alabama State University v. Auburn University, 108 S.Ct. 2857 (1988)

Missouri v. Jenkins (1), 110 S.Ct. 1651 (1990).

Board of Educ of Oklahoma City Public Schools Independent School Dist No v. Dowell, 111
S.Ct. 630 (1991).

Freeman v. Pitts, 112 S.Ct. 1430 (1992).

US v. Fordice, 112 S.Ct. 2727 (1992).

Missouri v. Jenkins (I1), 115 S.Ct. 2038 (1995).

Texas v. Hopwood, 518 U.S. 1033 (1996).

Texas v. Lesage, 528 U.S. 18 (1999).

Grutter v. Bollinger, 123 S.Ct. 2325 (2003).

Gratz v. Bollinger, 123 S.Ct. 2411 (2003).

Knight v. Alabama, 127 S.Ct. 3014 (2007).

Parents Involved in Community Schools v. Seattle School Dist No, 127 S.Ct. 2738 (2007).

Fisher v. Texas (I), 133 S.Ct. 2411 (2013).

Fisher v. University of Texas at Austin (I1), 136 S.Ct. 2198 (2016).

Gill v. Whitford, 138 S. Ct. 1916 (2018).

Students for Fair Admissions v. President and Fellows of Harvard College, 80 F.3d 157 (1st Cir.
2020).

Chapter 2

Accominotti, Fabien, Shamus R. Khan, and Adam Storer. “How Cultural Capital Emerged in
Gilded Age America: Musical Purification and Cross-Class Inclusion at the New York
Philharmonic.” American Journal of Sociology 123, no. 6 (May 2018): 1743-83.

Anderson, Elisabeth. “Ideas in Action: The Politics of Prussian Child Labor Reform, 1817—
1839.” Theory and Society 42, no. 1 (January 2013): 81-119.

179


https://doi.org/10.1086/696938
https://doi.org/10.1007/s11186-012-9186-4

Andrews, Kenneth T. “The Impacts of Social Movements on the Political Process: The Civil
Rights Movement and Black Electoral Politics in Mississippi.” American Sociological Review
62, no. 5 (1997): 800-819.

Arum, Richard. “Schools and Communities: Ecological and Institutional Dimensions.” Annual
Review of Sociology 26, no. 1 (2000): 395-418.

Ash, Elliott, and Daniel L. Chen. “Mapping the Geometry of Law Using Document
Embeddings.” SSRN Electronic Journal, 2018.

Ashley, Kevin, Niels Pinkwart, Collin Lynch, and Vincent Aleven. “Learning by Diagramming
Supreme Court Oral Arguments.” In Proceedings of the 11th International Conference on
Artificial Intelligence and Law, 271-75. ICAIL ‘07. New York, NY, USA: ACM, 2007.

Bail, Christopher A. “The Cultural Environment: Measuring Culture with Big Data.” Theory and
Society 43, no. 3-4 (July 1, 2014): 465-82.

Bail, Christopher A., Taylor W. Brown, and Marcus Mann. “Channeling Hearts and Minds:
Advocacy Organizations, Cognitive-Emotional Currents, and Public Conversation.” American
Sociological Review 82, no. 6 (December 2017): 1188-1213.

Baker, Regina S. “The Historical Racial Regime and Racial Inequality in Poverty in the
American South.” American Journal of Sociology 127, no. 6 (May 1, 2022): 1721-81.

Baker, Bruce D., and Preston C. Green I11. “Tricks of the Trade: State Legislative Actions in
School Finance Policy That Perpetuate Racial Disparities in the Post-Brown Era.”
American Journal of Education 111, no. 3 (May 2005): 372-413.

Balkin, J. M., Bruce A. Ackerman, and Frank 1.--Revised opinions in Brown v Board of
Education-- Michelman. What Brown v. Board of Education Should Have Said: The Nation’s
Top Legal Experts Rewrite America’s Landmark Civil Rights Decision. New York: New York
University Press, 2001.

Barkan, Steven E. “Legal Control of the Southern Civil Rights Movement.” American
Sociological Review 49, no. 4 (1984): 552-65.

Barnes, Jeb. “Courts and Social Policy.” SSRN Scholarly Paper. Rochester, NY: Social Science
Research Network, August 18, 2017.

Bartscherer, Sheena F. “Emotion in British Politics — a Mixed Methods Analysis of Conservative
and Labour Party Speeches from 1900-2019.” European Politics and Society, June 12, 2022, 1-
23.

Bass, Jack. Unlikely Heroes. Tuscaloosa: University of Alabama Press, 1990.

180


https://doi.org/10.1146/annurev.soc.26.1.395
https://doi.org/10.1145/1276318.1276370
https://doi.org/10.1007/s11186-014-9216-5
https://doi.org/10.1177/0003122417733673
https://doi.org/10.1086/719653
https://doi.org/10.2307/2095468
https://papers.ssrn.com/abstract=3054653

Baum-Snow, Nathaniel, and Byron F. Lutz. “School Desegregation, School Choice, and Changes
in Residential Location Patterns by Race.” American Economic Review 101, no. 7 (December
2011): 3019-46.

Bell, Derrick A. Jr. “Brown v. Board of Education and the Interest-Convergence Dilemma
Comment.” Harvard Law Review 93 (1980 1979): 518-33.

Benford, Robert D., and David A. Snow. “Framing Processes and Social Movements: An
Overview and Assessment.” Annual Review of Sociology 26, no. 1 (2000): 611-39.

Bengio, Yoshua, Réjean Ducharme, Pascal Vincent, and Christian Jauvin. “A Neural
Probabilistic Language Model.” Journal of Machine Learning Research 3, no. Feb (2003):
1137-55.

Berrey, Ellen. The Enigma of Diversity: The Language of Race and the Limits of Racial Justice.
Chicago: The University of Chicago Press, 2015.

Blei, David M. “Probabilistic Topic Models.” Communications of the ACM 55, no. 4 (April 1,
2012): 77.

Bobo, Lawrence, and James R. Kluegel. “Opposition to Race-Targeting: Self-Interest,
Stratification ldeology, or Racial Attitudes?” American Sociological Review 58, no. 4 (1993):
443-64.

Bobo, Lawrence, and Camille L. Zubrinsky. “Attitudes on Residential Integration: Perceived
Status Differences, Mere In-Group Preference, or Racial Prejudice?” Social Forces 74, no. 3
(1996): 883-909.

Bonastia, Christopher. Southern Stalemate: Five Years without Public Education in Prince
Edward County, Virginia. Chicago: The University of Chicago Press, 2012.

Bonica, Adam, and Michael J. Woodruff. “A Common-Space Measure of State Supreme Court
Ideology.” Journal of Law, Economics, and Organization 31, no. 3 (August 2015): 472-98.

Bonikowski, Bart, and Noam Gidron. “The Populist Style in American Politics: Presidential
Campaign Discourse, 1952-1996.” Social Forces 94, no. 4 (2016): 1593-1621.

Boston, Joshua. “Strategic Opinion Language on the US Courts of Appeals.” Journal of Law and
Courts 8, no. 1 (March 2020): 1-26.

Bourdieu, Pierre. Language and Symbolic Power. Cambridge, Mass.: Harvard University Press,
1991.

. “The Social Space and the Genesis of Groups.” Information (International Social
Science Council) 24, no. 2 (June 1, 1985): 195-220.

181


https://doi.org/10.1257/aer.101.7.3019
https://doi.org/10.2307/2580385
https://doi.org/10.1093/jleo/ewu016
https://doi.org/10.1177/053901885024002001

Bradley, Laurence A., and Gifford W. Bradley. “The Academic Achievement of Black Students
in Desegregated Schools: A Critical Review.” Review of Educational Research 47, no. 3
(September 1, 1977): 399-449.

Brown, Hana E. “Who Is an Indian Child? Institutional Context, Tribal Sovereignty, and Race-
Making in Fragmented States.” American Sociological Review 85, no. 5 (October 2020): 776—
805.

Browne, Irene, John A. Bernau, Katharine Tatum, and Jiao Jieyu. “Immigration Coverage in the
Black Press and the General Audience Press: What Can Mixed Methods Reveal about Race and
Immigration?” The Sociological Quarterly, October 29, 2021, 1-23.

Brown-Saracino, Japonica. “The Afterlife of Identity Politics: Gentrification, Critical Nostalgia,
and the Commemoration of Lost Dyke Bars.” American Journal of Sociology 126, no. 5 (March
1, 2021): 1017-66.

Budziak, Jeffrey, Matthew P. Hitt, and Daniel Lempert. “Determinants of Writing Style on the
United States Circuit Courts of Appeals.” Journal of Law and Courts 7, no. 1 (March 2019): 1-
28.

Burdick-Will, Julia, Jeffrey A. Grigg, Kiara Millay Nerenberg, and Faith Connolly. “Socially-
Structured Mobility Networks and School Segregation Dynamics: The Role of Emergent
Consideration Sets.” American Sociological Review 85, no. 4 (August 1, 2020): 675-708.

Burt, Ronald S. “Structural Holes and Good Ideas.” American Journal of Sociology 110, no. 2
(September 2004): 349-99.

Cain, Glen G., and Harold W. Watts. “Problems in Making Policy Inferences from the Coleman
Report.” American Sociological Review 35, no. 2 (1970): 228-42.

Campbell, John L. “Ideas, Politics, and Public Policy.” Annual Review of Sociology 28, no. 1
(August 1, 2002): 21-38.

Charles, Camille Zubrinsky. “The Dynamics of Racial Residential Segregation.” Annual Review
of Sociology 29, no. 1 (2003): 167-207.

Clark, Terry N. “Community Structure, Decision-Making, Budget Expenditures, and Urban
Renewal in 51 American Communities.” American Sociological Review 33, no. 4 (1968): 576—
93.

Clark, Tom S., Jeffrey R. Lax, and Douglas Rice. “Measuring the Political Salience of Supreme
Court Cases.” Journal of Law and Courts 3, no. 1 (March 1, 2015): 37-65.

Clotfelter, Charles T. After Brown: The Rise and Retreat of School Desegregation. Princeton,

NJ:
Princeton University Press, 2004.

182


https://doi.org/10.1177/0003122420944165
https://doi.org/10.2307/2093201
https://doi.org/10.1146/annurev.soc.29.010202.100002
https://doi.org/10.2307/2092442
https://doi.org/10.1086/679111

Cohen, Jack K., R. Frank Falk, and Charles F. Cortese. “Reply to Taeuber and Taeuber.”
American Sociological Review 41, no. 5 (1976): 889-93.

Coleman, James. “The Concept of Equality of Educational Opportunity.” Harvard Educational
Review 38, no. 1 (April 1968): 7-22.

Coleman, James S. “Inequality, Sociology, and Moral Philosophy.” American Journal of
Sociology 80, no. 3 (1974): 739-64.

Colombotos, John. “Physicians and Medicare: A Before-After Study of the Effects of Legislation
on Attitudes.” American Sociological Review 34, no. 3 (1969): 318-34.

Corley, Pamela C. “The Supreme Court and Opinion Content: The Influence of Parties’ Briefs.”
Political Research Quarterly61, no. 3 (September 1, 2008): 468-78.

Corley, Pamela C., and Justin Wedeking. “The (Dis)Advantage of Certainty: The Importance of
Certainty in Language: The Importance of Certainty in Language.” Law & Society Review 48,
no. 1 (March 2014): 35-62.

Cotterrell, Roger. The Sociology of Law: An Introduction. 2nd ed. London ; Austin, Tex.:
Butterworths, 1992.

Crain, Robert L. “School Integration and Occupational Achievement of Negroes.” American
Journal of Sociology 75, no. 4 (1970): 593-606.

. The Politics of School Desegregation: Comparative Case Studies of Community
Structure and Policy-Making. Doubleday & Company, Inc, 1969.

Crain, Robert L., and Rita E. Mahard. “The Consequences of Controversy Accompanying
Institutional Change: The Case of School Desegregation.” American Sociological Review 47, no.
6 (1982): 697-708.

. “The Effect of Research Methodology on Desegregation-Achievement Studies: A Meta-
Analysis.” American Journal of Sociology 88, no. 5 (March 1, 1983): 839-54.

Crosnoe, Robert. “Low-Income Students and the Socioeconomic Composition of Public High
Schools.” American Sociological Review 74, no. 5 (2009): 709-30.

Delehanty, Jack, Penny Edgell, and Evan Stewart. “Christian America? Secularized Evangelical
Discourse and the Boundaries of National Belonging,” n.d., 24.

DelLuca, Stefanie, and Elizabeth Dayton. “Switching Social Contexts: The Effects of Housing

Mobility and School Choice Programs on Youth Outcomes.” Annual Review of Sociology 35, no.
1 (2009): 457-91.

183


https://doi.org/10.2307/2094735
https://doi.org/10.17763/haer.38.1.m3770776577415m2
https://doi.org/10.2307/2092498
https://doi.org/10.1177/1065912907306474
https://doi.org/10.2307/2095207
https://doi.org/10.1086/227761

DelLuca, Stefanie, and Eva Rosen. “Housing Insecurity Among the Poor Today.” Annual Review
of Sociology 48, no. 1 (July 30, 2022): annurev-soc-090921-040646.

. “Housing Insecurity Among the Poor Today.” Annual Review of Sociology 48, no. 1
(July 30, 2022).

Denny, Matthew, and Arthur Spirling. “Replication Data for: Text Preprocessing For
Unsupervised Learning: Why It Matters, When It Misleads, And What To Do About It,”
November 8, 2017.

Dewey, John. The School and Society; Being Three Lectures. [3d. ed.]. Chicago, New York: The
University of Chicago press; McClure, Phillips & company, 1900.

DiMaggio, Paul. “Adapting Computational Text Analysis to Social Science (and Vice Versa).”
Big Data & Society 2, no. 2 (December 27, 2015): 2053951715602908.

. “The Iron Cage Reuvisited: Institutional Isomorphism and Collective Rationality in
Organizational Fields.” American Sociological Review 48, no. 2 (1983): 147-60.

DiMaggio, Paul, and Filiz Garip. “Network Effects and Social Inequality.” Annual Review of
Sociology 38, no. 1 (2012): 93-118.

DiMaggio, Paul J., and Walter W. Powell. “The Iron Cage Revisited: Institutional Isomorphism
and Collective Rationality” American Sociological Review 48, no. 2 (April 1983):
147-60.

DiMaggio, Paul, Manish Nag, and David Blei. “Exploiting Affinities between Topic Modeling
and the Sociological Perspective on Culture: Application to Newspaper Coverage of U.S.
Government Arts Funding.” Poetics 41, no. 6 (December 2013): 570-606.

Dobbin, Frank. Inventing Equal Opportunity. Princeton, N.J.: Princeton University Press, 2009.

Dobbin, Frank, and John R. Sutton. “The Strength of a Weak State: The Rights Revolution and
the Rise of Human Resources Management Divisions.” American Journal of Sociology 104, no.
2 (September 1, 1998): 441-76.

Domina, Thurston, Andrew Penner, and Emily Penner. “Categorical Inequality: Schools As
Sorting Machines.” Annual Review of Sociology 43, no. 1 (July 31, 2017): 311-30.

Downey, Douglas B., Paul T. von Hippel, and Beckett A. Broh. “Are Schools the Great
Equalizer? Cognitive Inequality during the Summer Months and the School Year.” American
Sociological Review 69, no. 5 (October 1, 2004): 613-35.

Duncan, Greg J., Richard J. Murnane, Greg J. Duncan, and Richard J. Murnane. Whither

Opportunity?: Rising Inequality, Schools, and Children’s Life Chances. New York : Chicago:
Russell Sage Foundation ; Spencer Foundation, 2011.

184


https://doi.org/10.1146/annurev-soc-090921-040646
https://doi.org/10.1177/2053951715602908
http://nrs.harvard.edu/urn-3:hul.ebookbatch.PMUSE_batch:20170204muse43060
https://doi.org/10.1146/annurev-soc-060116-053354
https://doi.org/10.1177/000312240406900501
http://nrs.harvard.edu/urn-3:hul.ebookbatch.EBRARY_batch:ebr11169241

Duxbury, Scott W. “Who Controls Criminal Law? Racial Threat and the Adoption of State
Sentencing Law, 1975 to 2012.” American Sociological Review 86, no. 1 (February 2021): 123-
53.

Edelman, Lauren B., Sally Riggs Fuller, and lona Mara-Drita. “Diversity Rhetoric and the
Managerialization of Law.” American Journal of Sociology 106, no. 6 (May 1, 2001): 1589—
1641.

Edelmann, Achim, Tom Wolff, Danielle Montagne, and Christopher A. Bail. “Computational
Social Science and Sociology.” Annual Review of Sociology 46, no. 1 (July 30, 2020): 61-81.

Entwisle, Doris R., and Karl L. Alexander. “Summer Setback: Race, Poverty, School
Composition, and Mathematics Achievement in the First Two Years of School.” American
Sociological Review 57, no. 1 (1992): 72-84.

. “Winter Setback: The Racial Composition of Schools and Learning to Read.” American
Sociological Review 59, no. 3 (1994): 446-60.

Epstein, Lee, Andrew D. Martin, Kevin M. Quinn, and Jeffrey A. Segal. “ldeological Drift
among Supreme Court Justices: Who, When, and How Important.” Northwestern University Law
Review 101 (2007): 1483-1542.

Epstein, Lee, Andrew D. Martin, Jeffrey A. Segal, and Chad Westerland. “The Judicial Common
Space.” The Journal of Law, Economics, and Organization 23, no. 2 (June 1, 2007): 303-25.

Erikson, Emily, and Mark Hamilton. “Companies and the Rise of Economic Thought: The
Institutional Foundations of Early Economics in England, 1550-1720.” American Journal of
Sociology 124, no. 1 (July 2018): 111-49.

Erikson, Emily, and Nicholas Occhiuto. “Social Networks and Macrosocial Change.” Annual
Review of Sociology 43, no. 1 (July 31, 2017): 229-48.

Ermakoff, lvan. “Causality and History: Modes of Causal Investigation in Historical Social
Sciences.” Annual Review of Sociology 45, no. 1 (July 30, 2019): 581-606.

Esping-Anderson, Ggsta. The Three Worlds of Welfare Capitalism., 2002.

Evans, James A., and Pedro Aceves. “Machine Translation: Mining Text for Social Theory.”
Annual Review of Sociology 42, no. 1 (July 30, 2016): 21-50.

Evans, Peter B., Dietrich Rueschemeyer, Theda Skocpol, Joint Committee on Western Europe,
Joint Committee on Latin American Studies, and Social Science Research Council (U. S.).
Committee on States and Social Structures. Bringing the State Back In. Cambridge
[Cambridgeshire] ; New York: Cambridge University Press, 1985.

185


https://doi.org/10.1177/0003122420967647
https://doi.org/10.1093/jleo/ewm024
https://doi.org/10.1086/697498
https://doi.org/10.1146/annurev-soc-060116-053633
https://doi.org/10.1146/annurev-soc-073117-041140
https://doi.org/10.1146/annurev-soc-081715-074206

Faber, Jacob W. “We Built This: Consequences of New Deal Era Intervention in America’s
Racial Geography.” American Sociological Review 85, no. 5 (October 2020): 739-75.

Fagan, Frank. “Waiving Good Faith: A Natural Language Processing Approach.” SSRN
Electronic Journal, 2020.

Fallon, Richard H. “As-Applied and Facial Challenges and Third-Party Standing.” Harvard Law
Review 113, no. 6 (2000): 1321-70.

. “Legitimacy and the Constitution.” Harvard Law Review 118, no. 6 (2005): 1787-1853.

Fallon, Richard H. Jr. “Judicially Manageable Standards and Constitutional Meaning.” Harvard
Law Review 119 (2006 2005): 1275.

Farley, Reynolds, and Alma F. Taeuber. “Racial Segregation in the Public Schools.” American
Journal of Sociology 79, no. 4 (1974): 888-905.

Feld, Scott L., and William C. Carter. “When Desegregation Reduces Interracial Contact: A
Class Size Paradox for Weak Ties.” American Journal of Sociology 103, no. 5 (March 1, 1998):
1165-86.

Ferree, Myra Marx. “Resonance and Radicalism: Feminist Framing in the Abortion Debates of
the United States and Germany.” American Journal of Sociology 109, no. 2 (September 1,
2003): 304-44.,

Fiel, Jeremy. “Closing Ranks: Closure, Status Competition, and School Segregation.” American
Journal of Sociology 121, no. 1 (July 1, 2015): 126-70.

Fiel, Jeremy E. “Decomposing School Resegregation: Social Closure, Racial Imbalance, and
Racial Isolation.” American Sociological Review 78, no. 5 (2013): 828-48.

Fiel, Jeremy E., and Yongjun Zhang. “With All Deliberate Speed: The Reversal of Court-
Ordered School Desegregation, 1970-2013.” American Journal of Sociology 124, no. 6 (May
2019): 1685-1719.

Fligstein, Neil, Jonah Stuart Brundage, and Michael Schultz. “Seeing Like the Fed: Culture,
Cognition, and Framing in the Failure to Anticipate the Financial Crisis of 2008.” American
Sociological Review 82, no. 5 (October 2017): 879-909.

. “Seeing Like the Fed: Culture, Cognition, and Framing in the Failure to Anticipate the
Financial Crisis of 2008.” American Sociological Review 82, no. 5 (October 1, 2017): 879-909.

Francesconi, Enrico, Simonetta Montemagni, Wim Peters, and Daniela Tiscornia. “Semantic

Processing of Legal Texts: Where the Language of Law Meets the Law of Language,” Vol.
6036. Lecture Notes in Computer Science. Berlin, Heidelberg: Springer Berlin Heidelberg, 2010.

186


https://doi.org/10.1177/0003122420948464
https://doi.org/10.2139/ssrn.3545330
https://doi.org/10.2307/1342351
https://doi.org/10.1086/231350
https://doi.org/10.1086/682027
https://doi.org/10.1177/0003122417728240
https://doi.org/10.1177/0003122417728240
https://doi.org/10.1007/978-3-642-12837-0

Freese, Jeremy, and Karen Lutfey. “Fundamental Causality: Challenges of an Animating
Concept for Medical Sociology.” The Handbook of the Sociology of Health, Iliness, and Healing,
2011,

Frey, William H. “Central City White Flight: Racial and Nonracial Causes.” American
Sociological Review 44, no. 3 (1979): 425-48.

Friedman, Barry. “Taking Law Seriously.” Perspectives on Politics, June 2006.

Gaillard, Frye. The Dream Long Deferred: The Landmark Struggle for Desegregation in
Charlotte, North Carolina. Univ of South Carolina Press, 2006.

Gamoran, Adam, Ana Cristina Collares, and Sarah Barfels. “Does Racial Isolation in School
Lead to Long-Term Disadvantages? Labor Market Consequences of High School Racial
Composition.” American Journal of Sociology 121, no. 4 (January 1, 2016): 1116-67.

Gerring, John. Social Science Methodology: A Criterial Framework. Cambridge University
Press, 2001.

Giles, Michael W. “White Enrollment Stability and School Desegregation: A Two-Level
Analysis.” American Sociological Review 43, no. 6 (1978): 848-64.

Giles, Micheal W., Douglas S. Gatlin, and Everett F. Cataldo. “Racial and Class Prejudice: Their
Relative Effects on Protest Against School Desegregation.” American Sociological Review 41,
no. 2 (1976): 280-88.

Glaser, Barney G. The Discovery of Grounded Theory; Strategies for Qualitative Research.
Observations. Chicago, Aldine PubCo, 1967.

Glen, William J. “Separate But Not Yet Equal: The Relation Between School Finance Adequacy
Litigation and African American Student Achievement.” Peabody Journal of Education 81, no. 3
(July 1, 2006): 63-93.

Gomory, Henry. “The Social and Institutional Contexts Underlying Landlords’ Eviction
Practices.” Social Forces 100, no. 4 (April 29, 2022): 1774-1805.

Granovetter, Mark S. “The Strength of Weak Ties.” American Journal of Sociology 78, no. 6
(1973): 1360-80.

Griffin, Larry J. “*Generations and Collective Memory’ Revisited: Race, Region, and Memory of
Civil Rights.” American Sociological Review 69, no. 4 (2004): 544-57.

Grimmer, Justin, and Brandon M. Stewart. “Text as Data: The Promise and Pitfalls of Automatic
Content Analysis Methods for Political Texts.” Political Analysis 21, no. 3 (July 1,
2013):
267-97.

187


https://doi.org/10.2307/2094885
https://doi.org/10.1017/S1537592706060178
https://doi.org/10.1086/683605
https://doi.org/10.2307/2094625
https://doi.org/10.2307/2094474
https://doi.org/10.1093/sf/soab063

Gross, Neil. “Charles Tilly and American Pragmatism.” The American Sociologist 41, no. 4
(December 1, 2010): 337-57.

Gunther, Gerald. “Foreword: In Search of Evolving Doctrine on a Changing Court: A Model
for a Newer Equal Protection Supreme Court 1971 Term, The.” Harvard Law Review 86 (1973
1972): 1-48.

Haber, Jaren R. “Sorting Schools: A Computational Analysis of Charter School Identities and
Stratification.” Sociology of Education 94, no. 1 (January 2021): 43-64.

Hall, Mark A., and Ronald F. Wright. “Systematic Content Analysis of Judicial Opinions.”
California Law Review 96 (2008): 63-122.

Hallett, Tim, Orla Stapleton, and Michael Sauder. “Public Ideas: Their Varieties and Careers.”
American Sociological Review84, no. 3 (June 2019): 545-76.

. “Public Ideas: Their Varieties and Careers.” American Sociological Review 84, no. 3
(June 2019): 545-76.

Hallinan, M. T. “Equality of Educational Opportunity.” Annual Review of Sociology 14, no. 1
(1988): 249-68.

Hallinan, Maureen T., and Richard A. Williams. “Interracial Friendship Choices in Secondary
Schools.” American Sociological Review 54, no. 1 (1989): 67-78.

. “The Stability of Students’ Interracial Friendships.” American Sociological Review 52,
no. 5 (1987): 653-64.

Hirschman, Charles. “America’s Melting Pot Reconsidered.” Annual Review of Sociology 9, no.
1 (1983): 397-423.

Hitlin, Steven, and Jane Allyn Piliavin. “Values: Reviving a Dormant Concept.” Annual Review
of Sociology 30, no. 1 (2004): 359-93.

Hoffman, Mark Anthony. “The Materiality of Ideology: Cultural Consumption and Political
Thought after the American Revolution.” American Journal of Sociology 125, no. 1 (July 2019):
1-62.

. “The Materiality of ldeology: Cultural Consumption and Political Thought after the
American Revolution.” American Journal of Sociology 125, no. 1 (July 2019): 1-62.

Hughes, Everett C. “Race Relations and the Sociological Imagination.” American Sociological
Review 28, no. 6 (1963): 879-90.

188


https://doi.org/10.1007/s12108-010-9110-1
https://doi.org/10.1177/0038040720953218
https://doi.org/10.1177/0003122419846628
https://doi.org/10.1177/0003122419846628
https://doi.org/10.1146/annurev.so.14.080188.001341
https://doi.org/10.2307/2095662
https://doi.org/10.2307/2095601
https://doi.org/10.1146/annurev.soc.30.012703.110640
https://doi.org/10.1086/704370
https://doi.org/10.1086/704370
https://doi.org/10.2307/2090308

Hunzaker, M.B. Fallin, and Lauren Valentino. “Mapping Cultural Schemas: From Theory to
Method.” American Sociological Review 84, no. 5 (October 2019): 950-81.

Idler, Ellen, John A. Bernau, and Dimitrios Zaras. “Narratives and Counter-Narratives in
Religious Responses to COVID-19: A Computational Text Analysis.” Edited by Quanquan Gu.
PLOS ONE 17, no. 2 (February 3, 2022).

James, David R. “City Limits on Racial Equality: The Effects of City-Suburb Boundaries on
Public-School Desegregation, 1968-1976.” American Sociological Review 54, no. 6 (1989): 963—
85.

. “The Transformation of the Southern Racial State: Class and Race Determinants of
Local-State Structures.” American Sociological Review 53, no. 2 (1988): 191-208.

Jelveh, Zubin. “Detecting Latent Ideology in Expert Text: Evidence From Academic Papers in
Economics,” n.d.

Jencks, Christopher. “Whom Must We Treat Equally for Educational Opportunity to Be Equal?”
Ethics 98, no. 3 (1988): 518-33.

Jerolmack, Colin, and Edward T. Walker. “Please in My Backyard: Quiet Mobilization in
Support of Fracking in an Appalachian Community.” American Journal of Sociology 124, no. 2
(September 2018): 479-516.

Jolls, Christine. “Antidiscrimination and Accommodation.” Harvard Law Review 115, no. 2
(2001): 642-99.

Jones, RonNell Andersen, and Sonja R. West. “The US Supreme Court’s Characterizations of
the
Press: An Empirical Study.” NCL Rev. 100 (2021): 375.

Joyner, Kara, and Grace Kao. “Interracial Relationships and the Transition to Adulthood.”
American Sociological Review 70, no. 4 (August 1, 2005): 563-81.

Kaheny Erin B., Haire Susan Brodie, and Benesh Sara C. “Change over Tenure: Voting,
Variance, and Decision Making on the U.S. Courts of Appeals.” American Journal of Political
Science 52, no. 3 (July 9, 2008): 490-503.

Karell, Daniel, and Michael Freedman. “Rhetorics of Radicalism.” American Sociological
Review, n.d., 28.

Kelly, Erin L., and Frank Dobbin. “How to Stop Harassment: Professional Construction of Legal
Compliance in Organizations,” 2007.

Klarman, Michael J. “Brown, Racial Change, and the Civil Rights Movement Twentieth-Century
Constitutional History.” Virginia Law Review 80, no. 1 (1994): 7-150.

189


https://doi.org/10.1177/0003122419875638
https://doi.org/10.1371/journal.pone.0262905
https://doi.org/10.2307/2095687
https://doi.org/10.1086/698215
https://doi.org/10.2307/1342674
https://doi.org/10.1177/000312240507000402
https://doi.org/10.1111/j.1540-5907.2008.00325.x
https://dash.harvard.edu/handle/1/3228852

Kozlowski, Austin C., Matt Taddy, and James A. Evans. “The Geometry of Culture: Analyzing
the Meanings of Class through Word Embeddings.” American Sociological Review 84, no. 5
(October 2019): 905-49.

Kunen, James S. “The End of Integration.” Time, April 29, 1996.
https://content.time.com/time/subscriber/article/0,33009,984466,00.html.

Lamont, Michele. “Meaning-Making in Cultural Sociology: Broadening Our Agenda.”
Contemporary Sociology 29, no. 4 (July 2000): 602.

Lara-Millan, Armando. “The Administrative Disappearing of State Crisis: The Resolution of
Prison Realignment in Los Angeles County.” American Journal of Sociology 127, no. 5 (March
1, 2022): 1460-1506.

Lauen, Douglas Lee, and S. Michael Gaddis. “Exposure to Classroom Poverty and Test Score
Achievement: Contextual Effects or Selection?” American Journal of Sociology 118, no. 4
(January 1, 2013): 943-79.

Lens, Michael C. “Zoning, Land Use, and the Reproduction of Urban Inequality,” 2022, 19.

Levy, Leonard W., and Harlan B. Philips. “The Roberts Case: Source of the ‘Separate but Equal’
Doctrine.” The American Historical Review 56, no. 3 (1951): 510-18.

Lichter, Daniel T. “Race, Employment Hardship, and Inequality in the American
Nonmetropolitan South.” American Sociological Review 54, no. 3 (1989): 436-46.

Lieberson, Stanley. “Einstein, Renoir, and Greeley: Some Thoughts about Evidence in
Sociology: 1991 Presidential Address.” American Sociological Review 57, no. 1 (1992): 1-15.

. “Measuring Population Diversity.” American Sociological Review 34, no. 6 (1969):
850-62.

Lipset, Seymour Martin. “Steady Work: An Academic Memoir.” Annual Review of Sociology 22,
no. 1 (1996): 1-27.

Light, Ryan, and Colin Odden. “Managing the Boundaries of Taste: Culture, Valuation, and
Computational Social Science.” Social Forces 96, no. 2 (December 1, 2017): 877-908.

Livermore, Michael A., Allen Riddell, and Daniel Rockmore. “The Supreme Court and the
Judicial Genre.” SSRN Electronic Journal, 2017.

Logan, John R. “Making a Place for Space: Spatial Thinking in Social Science.” Annual Review
of Sociology 38, no. 1 (2012): 507-24.

190


https://doi.org/10.1177/0003122419877135
https://doi.org/10.2307/2654561
https://doi.org/10.1086/719423
https://doi.org/10.1086/668408
https://doi.org/10.2307/1848435
https://doi.org/10.2307/2095615
https://doi.org/10.2307/2096141
https://doi.org/10.1093/sf/sox055
https://doi.org/10.2139/ssrn.2740126
https://doi.org/10.1146/annurev-soc-071811-145531

Logan, John R., Deirdre Oakley, and Jacob Stowell. “School Segregation in Metropolitan
Regions, 1970-2000: The Impacts of Policy Choices on Public Education.” American Journal of
Sociology 113, no. 6 (May 1, 2008): 1611-44.

Loury, Glenn C. “Opinion | Integration Has Had Its Day.” The New York Times, April 23, 1997,
sec. Opinion.

Lusky, Louis. “Racial Discrimination and the Federal Law: A Problem in Nullification.”
Columbia Law Review 63, no. 7 (1963): 1163-91.

MacKenzie, Donald. “Material Signals: A Historical Sociology of High-Frequency Trading.”
American Journal of Sociology123, no. 6 (May 2018): 1635-83.

. “The Credit Crisis as a Problem in the Sociology of Knowledge.” American Journal of
Sociology, n.d., 64.

Mann, Horace. The Republic and the School; the Education of Free Men. Classics in Education ;
No. 1. New York: Teachers College, Columbia University, 1957.

Marsden, Peter V., and Elizabeth H. Gorman. “Social Networks, Job Changes, and Recruitment.”
In Sourcebook of Labor Markets: Evolving Structures and Processes, edited by Ivar Berg
and Arne L. Kalleberg, 467-502. Plenum Studies in Work and Industry. Boston, MA:
Springer US, 2001.

Martin, Andrew D., Kevin M. Quinn, and Lee Epstein. “The Median Justice on the United States
Supreme Court.” North Carolina Law Review 83 (2005 2004): 1275-1322.

Marwell, Nicole P., Erez Aharon Marantz, and Delia Baldassarri. “The Microrelations of Urban
Governance: Dynamics of Patronage and Partnership.” American Journal of Sociology 125, no. 6
(May 1, 2020): 1559-1601.

McAdam, Doug. “Tactical Innovation and the Pace of Insurgency.” American Sociological
Review 48, no. 6 (1983): 735-54.

McAdam, Doug, Sidney Tarrow, and Charles Tilly. “Methods for Measuring Mechanisms of
Contention.” Qualitative Sociology 31, no. 4 (2008): 307-31.

McDonald, Noreen C. “Active Transportation to School: Trends Among U.S. Schoolchildren,
1969-2001.” American Journal of Preventive Medicine 32, no. 6 (June 1, 2007): 509-16.

McGuire, Kevin T., Georg Vanberg, Charles E. Smith, and Gregory A. Caldeira. “Measuring
Policy Content on the U.S. Supreme Court.” The Journal of Politics 71, no. 4 (October 2009):
1305-21.

McPherson, Miller, Lynn Smith-Lovin, and James M Cook. “Birds of a Feather: Homophily in
Social Networks.” Annual Review of Sociology 27, no. 1 (August 1, 2001): 415-44.

191


https://doi.org/10.1086/697318
https://doi.org/10.1086/709250
https://doi.org/10.1016/j.amepre.2007.02.022
https://doi.org/10.1017/S0022381609990107
https://doi.org/10.1146/annurev.soc.27.1.415

Meadow, Tey. “*A Rose Is a Rose’: On Producing Legal Gender Classifications.” Gender &
Society 24, no. 6 (December 1, 2010): 814-37.

Meer, Tom van der, and Jochem Tolsma. “Ethnic Diversity and Its Effects on Social Cohesion.”
Annual Review of Sociology40, no. 1 (2014): 459-78.

Mehta, Jal. “How Paradigms Create Politics: The Transformation of American Educational
Policy, 1980-2001.” American Educational Research Journal 50, no. 2 (April 1, 2013): 285-
324,

Meyer, John W. “World Society, Institutional Theories, and the Actor.” Annual Review of
Sociology 36, no. 1 (June 1, 2010): 1-20.

. “World Society, Institutional Theories, and the Actor.” Annual Review of Sociology 36,
no. 1 (June 1, 2010): 1-20.

Meyer, John W., and Brian Rowan. “Institutionalized Organizations: Formal Structure as Myth
and Ceremony.” American Journal of Sociology 83, no. 2 (September 1977): 340-63.

Mohr, John W. “Measuring Meaning Structures.” Annual Review of Sociology 24, no. 1 (August
1, 1998): 345-70.

Mohr, John W., Robin Wagner-Pacifici, Ronald L. Breiger, and Petko Bogdanov. “Graphing the
Grammar of Motives in National Security Strategies: Cultural Interpretation, Automated Text
Analysis and the Drama of Global Politics.” Poetics 41, no. 6 (December 2013): 670-700.

Moody, James. “Race, School Integration, and Friendship Segregation in America.” American
Journal of Sociology 107, no. 3 (November 1, 2001): 679-716.

Myrdal, Gunnar. An American Dilemma: The Negro Problem and Modern Democracy. 20th
anniversary ed. New York: Harper & Row, 1962.

Nelson, Jennifer L. “How Organizational Minorities Form and Use Social Ties: Evidence from
Teachers in Majority-White and Majority-Black Schools.” American Journal of Sociology 125,
no. 2 (September 2019): 382-430.

Nelson, Laura K. “Computational Grounded Theory: A Methodological Framework.”
Sociological Methods & Research 49, no. 1 (February 2020): 3—-42.

. “Cycles of Conflict, a Century of Continuity: The Impact of Persistent Place-Based
Political Logics on Social Movement Strategy.” American Journal of Sociology 127, no. 1 (July
1, 2021): 1-59.

192


https://doi.org/10.1177/0891243210385918
https://doi.org/10.1146/annurev-soc-071913-043309
https://doi.org/10.3102/0002831212471417
https://doi.org/10.1146/annurev.soc.012809.102506
https://doi.org/10.1146/annurev.soc.012809.102506
https://doi.org/10.1146/annurev.soc.24.1.345
https://doi.org/10.1016/j.poetic.2013.08.003
https://doi.org/10.1086/338954
https://doi.org/10.1086/705158
https://doi.org/10.1177/0049124117729703

. “Cycles of Conflict, a Century of Continuity: The Impact of Persistent Place-Based
Political Logics on Social Movement Strategy.” American Journal of Sociology 127, no. 1 (July
1, 2021): 1-59.

Nelson, Laura K, Derek Burk, Marcel Knudsen, and Leslie McCall. “Online Supplemental
Appendices,” n.d., 11.

Nelson, Laura K., Derek Burk, Marcel Knudsen, and Leslie McCall. “The Future of Coding: A
Comparison of Hand-Coding and Three Types of Computer-Assisted Text Analysis Methods.”
Sociological Methods & Research 50, no. 1 (February 2021): 202-37.

Olzak, Susan, and Suzanne Shanahan. “Racial Policy and Racial Conflict in the Urban United
States, 1869-1924.” Social Forces 82, no. 2 (December 1, 2003): 481-517.

Olzak, Susan, Suzanne Shanahan, and Elizabeth H. McEneaney. “Poverty, Segregation, and
Race Riots: 1960 to 1993.” American Sociological Review 61, no. 4 (1996): 590-613.

Olzak, Susan, Suzanne Shanahan, and Elizabeth West. “School Desegregation, Interracial
Exposure, and Antibusing Activity in Contemporary Urban America.” American Journal of
Sociology 100, no. 1 (1994): 196-241.

Owens, Ryan J., Justin Wedeking, and Patrick C. Wohlfarth. “How the Supreme Court alters
opinion language to evade congressional review.” Journal of Law and Courts 1, no. 1
(2013): 35-59.

Owens, Ryan J., and Justin P. Wedeking. “Justices and legal clarity: Analyzing the complexity of
US Supreme Court opinions.” Law & Society Review 45, no. 4 (2011): 1027-1061.

Pacewicz, Josh. “Playing the Neoliberal Game: Why Community Leaders Left Party Politics to
Partisan Activists.” American Journal of Sociology 121, no. 3 (November 2015): 826-81.

Paluck, Elizabeth Levy, Seth A. Green, and Donald P. Green. “The Contact Hypothesis
Re-Evaluated.” Behavioural Public Policy 3, no. 02 (2019): 129-58.

Pampel, Fred C., Patrick M. Krueger, and Justin T. Denney. “Socioeconomic Disparities in
Health Behaviors.” Annual Review of Sociology 36, no. 1 (June 1, 2010): 349-70.

Pedriana, Nicholas. “From Protective to Equal Treatment: Legal Framing Processes and
Transformation of the Women’s Movement in the 1960s.” American Journal of Sociology 111,
no. 6 (May 1, 2006): 1718-61.

Pedriana, Nicholas, and Robin Stryker. “Political Culture Wars 1960s Style: Equal Opportunity

Employment-Affirmative Action and the Philadelphia Plan.” American Journal of Sociology
103, no. 3 (November 1, 1997): 633-91.

193


https://doi.org/10.1086/714915
https://doi.org/10.1177/0049124118769114
https://doi.org/10.1353/sof.2004.0019
https://doi.org/10.2307/2096395
https://doi.org/10.1086/682884
https://doi.org/10.1146/annurev.soc.012809.102529
https://doi.org/10.1086/231252

. “The Strength of a Weak Agency: Enforcement of Title VII of the 1964 Civil Rights
Act and the Expansion of State Capacity, 1965-1971.” American Journal of Sociology 110, no. 3
(November 1, 2004): 709-60.

Peltason, J. W. Fifty-Eight Lonely Men; Southern Federal Judges and School Desegregation.
[1st
ed.]. New York, Harcourt, Brace & World, 1961.

Pennington, Jeffrey, Richard Socher, and Christopher Manning. “Glove: Global Vectors for
Word Representation,” 1532—-43. Association for Computational Linguistics, 2014.

Perez, James Marvin. “Brown’s Demise.” New York University Law Review 80 (2005): 712.
Perry, Samuel L. “Banning Because of Science or In Spite of It? Scientific Authority, Religious
Conservatism, and Support for Outlawing Pornography, 1984-2018.” Social Forces 100, no. 3
(January 10, 2022): 1385-1414.

Pettigrew, Thomas F. “Demographic Correlates of Border-State Desegregation.” American
Sociological Review 22, no. 6 (1957): 683-89.

. “New Black-White Patterns: How Best to Conceptualize Them?” Annual Review of
Sociology 11, no. 1 (1985): 329-46.

. “Justice Deferred A Half Century After Brown v. Board of Education.”
American Psychologist, Fifty Years On: Brown v. Board of Education and American
Psychology, 1954-2004, 59, no. 6 (September 2004): 521-29.

Portes, Alejandro. “Social Capital: Its Origins and Applications in Modern Sociology.” Annual
Review of Sociology 24, no. 1 (August 1, 1998): 1-24.

Portes, Alejandro, and Erik Vickstrom. “Diversity, Social Capital, and Cohesion.” Annual
Review of Sociology 37, no. 1 (July 8, 2011): 461-79.

Preston, James D., and Jerry W. Robinson. “On Modification of Interracial Interaction.”
American Sociological Review 39, no. 2 (1974): 283-85.

Quillian, Lincoln, and Mary E. Campbell. “Beyond Black and White: The Present and Future of
Multiracial Friendship Segregation.” American Sociological Review 68, no. 4 (2003): 540-66.

Rawlings, Craig M., and Clayton Childress. “Emergent Meanings: Reconciling Dispositional and
Situational Accounts of Meaning-Making from Cultural Objects.” American Journal of
Sociology 124, no. 6 (May 2019): 1763-1809.

Read, Frank T. Let Them Be Judged: The Judicial Integration of the Deep South. Metuchen, NJ:
Scarecrow Press, 1978.

194


https://doi.org/10.1086/422588
https://doi.org/10.3115/v1/D14-1162
https://doi.org/10.1146/annurev.so.11.080185.001553
https://doi.org/10.1146/annurev.soc.24.1.1
https://doi.org/10.1146/annurev-soc-081309-150022
https://doi.org/10.1086/703203

Reardon, Sean F., and Ann Owens. “60 Years After Brown: Trends and Consequences of School
Segregation.” Annual Review of Sociology 40, no. 1 (2014): 199-218.

Reardon, Sean F., and David O’Sullivan. “Measures of Spatial Segregation.” Sociological
Methodology; Washington 34 (2004): 121.

Reber, Sarah J. “Court-Ordered Desegregation Successes and Failures Integrating American
Schools since Brown versus Board of Education.” Journal of Human Resources XL, no.
3 (July 1, 2005): 559-90.

Reed, Isaac Ariail. “Performative State-Formation in the Early American Republic.” American
Sociological Review 84, no. 2 (April 2019): 334-67.

Rice, Douglas. “Measuring the Issue Content of Supreme Court Opinions.” Journal of Law and
Courts 7, no. 1 (March 2019): 107-27.

. “The Impact of Supreme Court Activity on the Judicial Agenda.” Law & Society Review
48, no. 1 (March 1, 2014): 63-90.

Rice, Douglas R. “Issue Divisions and US Supreme Court Decision Making.” The Journal of
Politics 79, no. 1 (October 12, 2016): 210-22.

Rice, Douglas, and Christopher J. Zorn. “The Evolution of Consensus in the U.S. Supreme
Court.” SSRN Electronic Journal.

Riina, Elizabeth M., Adam Lippert, and Jeanne Brooks-Gunn. “Residential Instability, Family
Support, and Parent—Child Relationships Among Ethnically Diverse Urban Families.”
Journal of Marriage and Family 78, no. 4 (2016): 855-70.

Rijt, Arnout van de, Eran Shor, Charles Ward, and Steven Skiena. “Only 15 Minutes? The Social
Stratification of Fame in Printed Media.” American Sociological Review 78, no. 2 (April 2013):
266-89.

Rivera, Mark T., Sara B. Soderstrom, and Brian Uzzi. “Dynamics of Dyads in Social Networks:
Assortative, Relational, and Proximity Mechanisms.” Annual Review of Sociology 36, no. 1
(June 1, 2010): 91-115.

Roberts, Margaret E., Brandon M. Stewart, Dustin Tingley, Christopher Lucas, Jetson Leder-
Luis, Shana Kushner Gadarian, Bethany Albertson, and David G. Rand. “Structural Topic
Models for Open-Ended Survey Responses.” American Journal of Political Science 58, no. 4
(October 1, 2014): 1064-82.

Roellke, Christopher, Preston Green, and Erica H. Zielewski. “School Finance Litigation: The

Promises and Limitations of the Third Wave.” Peabody Journal of Education 79, no. 3 (July 1,
2004): 104-33.

195


https://doi.org/10.1146/annurev-soc-071913-043152
https://doi.org/10.1177/0003122419831228
https://doi.org/10.1086/701130
https://doi.org/10.1111/lasr.12056
https://doi.org/10.1177/0003122413480362

Rosen, Eva, Philip M. E. Garboden, and Jennifer E. Cossyleon. “Racial Discrimination in
Housing: How Landlords Use Algorithms and Home Visits to Screen Tenants.” American
Sociological Review 86, no. 5 (October 2021): 787-822.

Rosenberg, Gerald. “Substituting Symbol for Substance: What Did Brown Really Accomplish?”
PS: Political Science and Politics 37, no. 2 (2004): 205-9.

Ryan, James E. “Schools, Race, and Money.” Yale Law Journal 109 (1999): 249-316.

. “Sheff, Segregation, and School Finance Litigation Essay.” New York University Law
Review 74 (1999): 529-74.

. “The Influence of Race in School Finance Reform.” Michigan Law Review 98 (2000
1999): 432-81.

Ryder, Norman B. “The Cohort as a Concept in the Study of Social Change.” American
Sociological Review 30, no. 6 (1965): 843-61.

Sakamoto, Takayuki. “Social Investment Policy, Economic Growth, and Welfare States:
Channels of Pro-Growth Effects of Policy.” Social Forces 99, no. 2 (November 5, 2020): 590—
615.

Salganik, Matthew J. Bit by Bit: Social Research in the Digital Age. Princeton, New Jersey:
Princeton University Press, 2018.

Sampson, Robert J., and Dawn Jeglum Bariusch. “Legal Cynicism and (Subcultural?) Tolerance
of Deviance: The Neighborhood Context of Racial Differences.” Law & Society Review 32, no. 4
(December 1998): 777.

Saussure, Ferdinand de. Writings in General Linguistics. Oxford University Press, 2006.

Scarborough, William J., Joanna R. Pepin, Danny L. Lambouths, Ronald Kwon, and Ronaldo
Monasterio. “The Intersection of Racial and Gender Attitudes, 1977 through 2018.” American
Sociological Review 86, no. 5 (October 2021): 823-55.

Scherer, Nancy. “Who Drives the Ideological Makeup of the Lower Federal Courts in a Divided
Government?” Law & Society Review 35, no. 1 (March 2001): 191.

Segal, Jeffrey A., Lee Epstein, Charles M. Cameron, and Harold J. Spaeth. “Ideological Values
and the Votes of U.S. Supreme Court Justices Revisited.” The Journal of Politics 57, no. 3
(1995): 812-23.

Shiff, Talia. “A Sociology of Discordance: Negotiating Schemas of Deservingness and Codified

Law in U.S. Asylum Status Determinations.” American Journal of Sociology 127, no. 2
(September 1, 2021): 337-75.

196


https://doi.org/10.1177/00031224211029618
https://doi.org/10.1177/00031224211033582

Siegel, Reva B. “Equality Talk: Antisubordination and Anticlassification Values in
Constitutional
Struggles over Brown Symposium: Brown at Fifty.” Harvard Law Review 117 (2003):
1470-1547.

Siegel, Reva B. “The Constitutionalization of Disparate Impact: Court-Centered and Popular
Pathways: A Comment on Owen Fiss’s Brennan Lecture,” 2018.

Silverstein, Gordon. “Law’s Allure in American Politics and Policy: What It Is, What It Is Not,
and What It Might Yet Be.” SSRN Scholarly Paper. Rochester, NY: Social Science Research
Network, July 1, 2010.

. “Law’s Allure in American Politics and Policy: What It Is, What It Is Not, and What It
Might Yet Be.” Law & Social Inquiry 35, no. 4 (September 1, 2010): 1077-97.

Simmons, Michaela Christy. “Becoming Wards of the State: Race, Crime, and Childhood in the
Struggle for Foster Care Integration, 1920s to 1960s.” American Sociological Review 85, no. 2
(April 2020): 199-222.

Skrentny, John D. “Law and the American State.” Annual Review of Sociology 32, no. 1 (2006):
213-44.

Small, Mario Luis, David J. Harding, and Michéle Lamont. “Reconsidering Culture and
Poverty.” The ANNALS of the American Academy of Political and Social Science 629, no. 1
(May 1, 2010): 6-27.

Smith, A. Wade. “Racial Tolerance as a Function of Group Position.” American Sociological
Review 46, no. 5 (1981): 558-73.

Soule, Sarah A., and Brayden G. King. “The Stages of the Policy Process and the Equal Rights
Amendment, 1972-1982.” American Journal of Sociology 111, no. 6 (May 1, 2006): 1871-19009.

Steensland, Brian. “Cultural Categories and the American Welfare State: The Case of
Guaranteed Income Policy.” American Journal of Sociology 111, no. 5 (March 1, 2006):
1273-1326.

Stryker, Robin. “Rights on Trial; How Workplace Discrimination Law Perpetuates Inequality.”
Social Forces 96, no. 4 (June 1, 2018): el—el.

Sunstein, Cass R., David Schkade, and Lisa Michelle Ellman. “Ideological VVoting on Federal
Courts of Appeals: A Preliminary Investigation Essay.” Virginia Law Review 90 (2004): 301-54.

Taeuber, Karl E., and Alma F. Taeuber. “A Practitioner’s Perspective on the Index of
Dissimilarity.” American Sociological Review 41, no. 5 (1976): 884-89.

197


https://doi.org/10.15779/Z380V89H66
https://doi.org/10.1111/j.1747-4469.2010.01217.x

Tan, Chenhao, Vlad Niculae, Cristian Danescu-Niculescu-Mizil, and Lillian Lee. “Winning
Arguments: Interaction Dynamics and Persuasion Strategies in Good-Faith Online Discussions.”
ArXiv:1602.01103 [Physics], 2016, 613-24.

Tate, C. Neal. “Personal Attribute Models of the VVoting Behavior of U.S. Supreme Court
Justices: Liberalism in Civil Liberties and Economics Decisions, 1946-1978.” The American
Political Science Review 75, no. 2 (1981): 355-67.

Taylor, William L. “The Supreme Court and Recent School Desegregation Cases: The Role of
Social Science in a Period of Judicial Retrenchment.” Law and Contemporary Problems
42, no. 4 (1978): 37.

Tausczik, Yla R., and James W. Pennebaker. “The Psychological Meaning of Words: LIWC and
Computerized Text Analysis Methods.” Journal of Language and Social Psychology 29, no. 1
(March 1, 2010): 24-54.

Taylor, Marylee C. “How White Attitudes Vary with the Racial Composition of Local
Populations: Numbers Count.” American Sociological Review 63, no. 4 (1998): 512-35.

Tomaskovic-Devey, Donald, and Vincent J. Roscigno. “Racial Economic Subordination and
White Gain in the U.S. South.” American Sociological Review 61, no. 4 (1996): 565-89.

Tribe, Laurence H. “Lawrence v. Texas: The Fundamental Right That Dare Not Speak Its Name
Essay.” Harvard Law Review 117 (2004 2003): 1893-1956.

Tushnet, Mark. “Some Legacies of ‘Brown v. Board of Education.”” Virginia Law Review 90,
no. 6 (2004): 1693-1720.

Tyack, David B. Tinkering toward Utopia: A Century of Public School Reform. Cambridge,
Mass.: Harvard University Press, 1995.

Useem, Bert. “Solidarity Model, Breakdown Model, and the Boston Anti-Busing Movement.”
American Sociological Review45, no. 3 (1980): 357-69.

Uttermark, Matthew J. “What Determines Social Capital? Evidence from Slavery’s Legacy in the
United States and Brazil.” Social Forces 98, no. 4 (June 12, 2020): 1773-1800.

Vasi, lon Bogdan, Edward T. Walker, John S. Johnson, and Hui Fen Tan. “*No Fracking Way!”
Documentary Film, Discursive Opportunity, and Local Opposition against Hydraulic Fracturing
in the United States, 2010 to 2013.” American Sociological Review 80, no. 5 (October 2015):
934-59.

Velasco, Kristopher, and Pamela Paxton. “Deconstructed and Constructive Logics: Explaining

Inclusive Language Change in Queer Nonprofits, 1998-2016.” American Journal of Sociology
127, no. 4 (January 1, 2022): 1267-1310.

198


https://doi.org/10.1145/2872427.2883081
https://doi.org/10.2307/1961370
https://doi.org/10.2307/2657265
https://doi.org/10.2307/2096394
https://doi.org/10.2307/3202411
http://nrs.harvard.edu/urn-3:hul.ebookbatch.EBRARY_batch:ebr10318402
https://doi.org/10.1093/sf/soz116
https://doi.org/10.1177/0003122415598534

Verdery, Ashton, and Colin Campbell. “Social Support in America: Stratification and Trends in
Access over Two Decades.” Social Forces 98, no. 2 (December 1, 2019): 725-52.

Wallace, Phyllis A., Annette A. LaMond, Annette M. LaMond, and Massachusetts Institute of
Technology Industrial Relations Section. Women, Minorities, and Employment
Discrimination. Lexington, Mass.: Lexington Books, 1977.

Woodward, C. Vann (Comer Vann), 1908-1999. The Strange Career of Jim Crow. New York:
Oxford University Press, 1974.

Wolters, Raymond. “From Brown to Green and Back: The Changing Meaning of
Desegregation.” The Journal of Southern History 70, no. 2 (May 1, 2004): 317.

Wyner, Adam, Raquel Mochales-palau, Marie-francine Moens, Innovation Centre, and Cowley
Rd. “D.: Approaches to Text Mining Arguments from Legal Cases.” In In Semantic Processing
of Legal Texts. Volume 6036 of Lecture, n.d.

Yang, Crystal, and Will Dobbie. “Equal Protection Under Algorithms: A New Statistical and
Legal Framework.” Michigan Law Review, no. 119.2 (2020): 291.

Yoshino, Kenji. “The New Equal Protection.” Harvard Law Review 124, no. 3 (2011): 747-803.
Zuell, Cornelia, and Evi Scholz. “Construct Equivalence of Left-Right Scale Placement in a
Cross-National Perspective.” International Journal of Sociology 49, no. 1 (January 2, 2019): 77—
95.

Zuk, Gary, Gerard S. Gryski, and Deborah J. Barrow. “Partisan Transformation of the Federal
Judiciary, 1869-1992.” American Politics Quarterly 21, no. 4 (October 1, 1993): 439-57.

Cases

Brown (1) v. Board of Educ of Topeka Kan, 74 S.Ct. 686 (1954)
McCutcheon v. Federal Election Commission, 572 U.S. 185 (2014)

Chapter 3

Ashenfelter, Orley, William J. Collins, and Albert Yoon. “Evaluating the Role of Brown v.
Board of Education in School Equalization, Desegregation, and the Income of African
Americans.” American Law and Economics Review 8, no. 2 (July 1, 2006): 213-48.

Coleman, James. “The Concept of Equality of Educational Opportunity.” Harvard Educational
Review 38, no. 1 (1968): 7-22.

Coleman, James Samuel. Equality of Educational Opportunity [Summary Report. Washington]
U,S. Dept. of Health, Education, and Welfare, Office of Education;, 1966.

199


https://doi.org/10.1093/sf/soz008
https://doi.org/10.2307/27648404
https://doi.org/10.36644/mlr.119.2.equal
https://doi.org/10.1177/1532673X9302100403

Cotterrell, Roger B. M. The Politics of Jurisprudence: A Critical Introduction to Legal
Philosophy. University of Pennsylvania Press, 1992.

Dilthey, Wilhelm. The Formation of the Historical World in the Human Sciences. Dilthey,
Wilhelm, 1833-1911. Works. Selections. English. 1985 ; v. 3. Y. Princeton, N.J.: Princeton
University Press, 2002.

Ewick, Patricia, and Susan S. Silbey. The Common Place of Law: Stories from Everyday Life.
University of Chicago Press, 1998.

Goffman, Erving. Stigma: Notes on the Management of Spoiled Identity. Simon and Schuster,
2009.

Grimmer, Justin, and Brandon M. Stewart. “Text as Data: The Promise and Pitfalls of Automatic
Content Analysis Methods for Political Texts.” Political Analysis 21, no. 3 (July 1,
2013): 267-97.

Klarman, Michael J. “Brown, Racial Change, and the Civil Rights Movement Twentieth-Century
Constitutional History.” Virginia Law Review 80, no. 1 (1994): 7-150.

Emerson, Thomas 1., John P. Frank, Alexander H. Frey, Erwin N. Griswold, Robert Hale,
Harold Havighurst, and Edward Levi. 1950. “Segregation and the Equal Protection
Clause Brief for the Committee of Law Teachers Against Segregation in Legal Education.”
Minnesota Law Review 34 (4): 289-329.

Nelson, Laura K. “Computational Grounded Theory: A Methodological Framework.”
Sociological Methods & Research 49, no. 1 (February 2020): 3—-42.

Roberts, Margaret E., Brandon M. Stewart, Dustin Tingley, Christopher Lucas, Jetson Leder-
Luis, Shana Kushner Gadarian, Bethany Albertson, and David G. Rand. “Structural Topic
Models for Open-Ended Survey Responses.” American Journal of Political Science 58, no. 4
(October 1, 2014): 1064-82.

Rice, Douglas, and Christopher J. Zorn. “The Evolution of Consensus in the U.S. Supreme
Court.” SSRN Electronic Journal.

Rice, Douglas R. “Issue Divisions and US Supreme Court Decision Making.” The Journal of
Politics 79, no. 1 (October 12, 2016): 210-22.

Ricceur, Paul. The Conflict of Interpretations: Essays in Hermeneutics. Northwestern University
Studies in Phenomenology & Existential Philosophy. Evanston: Northwestern University
Press, 1974.

Yeung, W. Jean, and Dalton Conley. Black-White Achievement Gap and Family Wealth.
National

200


https://doi.org/10.1177/0049124117729703

Poverty Center Working Paper Series #07-02. National Poverty Center, University of
Michigan, 2006.

Cases

Boman v. Birmingham Transit Company, 292 F.2d 4 (5th Cir. 1961).

Borders v. Rippy, 195 F.Supp. 732 (D.C.Tex. 1961).

Bradley v. School Board of City of Richmond, Virginia, 338 F. Supp. 67 (E.D. Va. 1972).

Briggs v. Elliott, 98 F. Supp. 529 (D.S.C. 1951).

Brown v. Bd. of Educ., 347 U.S. 483 (1954).

Brown v. Bd. of Educ., 98 F. Supp. 797 (D. Kan. 1951).

Brown v. Bd. of Educ. of Topeka, 1951 WL 82600 (U.S., 2006).

Brown v. Bd. of Educ. of Topeka, 1952 WL 82043 (U.S., 2006).

Brown v. Bd. of Educ. of Topeka, 1952 WL 82046 (U.S., 2006).

Brown v. Bd. of Educ. of Topeka, 1952 WL 82047 (U.S., 2006).

Brown v. Bd. of Educ. of Topeka, 1953 WL 78288 (U.S., 2006).

Dandridge v. Williams, 397 U.S. 471 (1970).

Davis v. County School Board, 103 F. Supp. 337 (E.D. Va. 1952).

Dawson v. Balt. City, 220 F.2d 386, 387 (4th Cir.), aff’d, 350 U.S. 877 (1955).

Fayson v. Beard, 134 F. Supp. 379 (E.D. Tex. 1955).

Fisher v. Hurst, 333 U.S. 147 (1948).

Frasier v. Bd. of Trs., 134 F. Supp. 589 (M.D.N.C. 1955).

Gebhart v. Belton, 33 Del. Ch. 144 (1952), aff’d sub nom. Brown v. Bd. of Educ. of Topeka,
Kan., 349 U.S. 294 (1955).

Gila River Pima-Maricopa Indian Cmty. v. United States, 190 Ct. CI. 790 (1970).

Harris v. City of Daytona Beach, 105 F. Supp. 572. (1952)

Hart v. Cmty. Sch. Bd. of Brooklyn, New York Sch. Dist. No. 21, 383 F. Supp. 699 (E.D.N.Y.
1974), aff’d sub nom. Hart v. Cmty. Sch. Bd. of Ed., N.Y. Sch. Dist. No. 21, 512 F.2d 37
(2d Cir. 1975).

Hart v. Cmty. Sch. Bd. of Ed., N.Y. Sch. Dist. No. 21, 512 F.2d 37, 54 (2d Cir. 1975).

Higgins v. Board of Education, Grand Rapids, Rapids, Mich., 395 F. Supp. 444 (W.D. Mich.
1973).

Hobson v. Hansen, 269 F. Supp. 401 (1967).

Hobson v. Hansen, 327 F. Supp. 844 (1971).

Hunt v. Arnold, 172 F. Supp. 847 (N.D. Ga. 1959).

Jackson v. Pasadena City Sch. Dist., 59 Cal. 2d 876 (1963).

Keyes v. Sch. Dist. No. 1, Denver, Colo., 445 F.2d 990 (10th Cir. 1971), judgment modified and
remanded, 413 U.S. 189 (1973).

Keyes v. School Dist. No. 1, 1972 WL 137533 (U.S.).

Lonesome v. Maxwell, 123 F. Supp. 193 (D. Md. 1954), rev’d sub nom. Dawson v. Mayor &

City Council of Baltimore City, 220 F.2d 386 (4th Cir. 1955), aff’d, 350 U.S. 877 (1955).

Mclnnis v. Shapiro, 293 F. Supp. 327, 335-36 (N.D. Ill. 1968), aff’d sub nom. MclInnis v.
Ogilvie, 394 U.S. 322 (1969).

McKissick v. Carmichael, 187 F.2d 949 (4th Cir. 1951).

McLaurin v. Okla. State Regents for Higher Educ., 339 U.S. 637 (1950).

McLaurin v. Oklahoma State Regents for Higher Educ., 1950 WL 78675 (U.S., 2006).

201


https://casetext.com/case/boman-v-birmingham-transit-company
https://law.justia.com/cases/federal/district-courts/FSupp/338/67/2182321/
https://1.next.westlaw.com/Document/Id48beb1cfbdb11daaaf9821ce89a3430/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ibce6ddedffae11da8b56def3c325596e/View/FullText.html?transitionType=Default&contextData=(sc.Default)

McLaurin v. Oklahoma State Regents for Higher Educ., 1950 WL 78679 (U.S., 2006).

Norwalk Core v. Norwalk Bd. of Educ., 298 F. Supp. 213 (D. Conn. 1969).

Oliver Brown, Mrs. Richard Lawton, Mrs. Sadie Emmanuel, et al., Appellants, v. Board of
Education of Topeka, Shawnee County, Kansas, et al., 1952 WL 47254 (U.S.), 11.

Oliver Brown, Mrs. Richard Lawton, Mrs. Sadie Emmanuel, et al., Appellants, v. Board of
Education of Topeka, Shawnee County, Kansas, et al., 1952 WL 47265 (U.S.).

Oliver et al. v. Kalamazoo Board of Education, 368 F.Supp. 143 (W.D.Mich.1973).

Oliver v. Kalamazoo Bd. of Educ., 346 F. Supp. 766 (W.D. Mich. 1971).

Parker v. Univ. of Del., 31 Del. Ch. 381 (1950).

San Antonio Independent School Dist. v. Rodriguez, 1972 WL 136441 (U.S., 2004).

San Antonio Independent School Dist. v. Rodriguez, 1972 WL 136551 (U.S., 2004).

San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973).

San Francisco Unified Sch. Dist. v. Johnson, 3 Cal. 3d 937 (1971).

Sipuel v. Bd. of Regents of the University of Oklahoma, 1947 WL 44231 (U.S., 2006).

Sipuel v. Bd. of Regents of the University of Oklahoma, 1948 WL 47425 (U.S., 2006).

Sipuel v. Board of Regents of University of Okl, 68 S.Ct. 299 (1948).

Smith v. Concordia Par. Sch. Bd., No. 11, 1970 U.S. Dist. LEXIS 13431, at *11 (W.D. La. Sep.
3, 1970).

Spottswood Thomas Bolling, et al., Appellants, v. C. Melvin Sharpe, et al., Appellees., 1952 WL
47283 (U.S.).

Spottswood Thomas Bolling, et al., Petitioners, v. C. Melvin Sharpe, et al., Respondents., 1952
WL 47257 (U.S.).

Spottswood Thomas Bolling, et al., Petitioners, v. C. Melvin Sharpe, et al., Respondents., 1952
WL 47281 (U.S.).

State of Missouri ex rel Gaines v. Canada, 59 S.Ct. 232 (1938).

Sweatt v. Painter, 339 U.S. 629 (1950).

Sweatt v. Theophilis Shickel Painter, 1949 WL 50365 (U.S.) (U.S., 2006).

Sweatt v. Theophilis Shickel Painter, 1950 WL 78684 (U.S.) (U.S., 2006).

Sweatt v. Theophilus Shickel Painter, 1950 WL 78681 (U.S.) (U.S., 2006).

Sweatt v. Theophilus Shickel Painter, 1950 WL 78683 (U.S.) (U.S., 2006).

United States v. Jefferson Cty. Bd. of Educ., 372 F.2d 836 (5th Cir. 1966).

Conclusion

Bell, Derrick A. “Brown v. Board of Education and the Interest-Convergence Dilemma.”
Harvard Law Review 93, no. 3 (January 1980): 518-34.

Berrey, Ellen. The Enigma of Diversity: The Language of Race and the Limits of Racial Justice.
Chicago: The University of Chicago Press, 2015.

Bonastia, Christopher. Knocking on the Door: The Federal Government’s Attempt to
Desegregate the Suburbs. Princeton, NJ: Princeton University Press, 2006.

Kymlicka, Will. 1995. Multicultural Citizenship : a Liberal Theory of Minority Rights. Oxford :
New York: Clarendon Press ; Oxford University Press.

202


https://1.next.westlaw.com/Document/Icf933f936beb11d8bed8a9d19f3953d3/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Icf933f936beb11d8bed8a9d19f3953d3/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Id2ed98f82e9d11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)

