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Abstract

In the summer 2020, “BlackLivesMatter” demonstrations led to the largest civil
unrest across the U.S. since the civil rights movement. Campaigners protested against the
disproportionate number of killings and arrests of black Americans by the police. These
protests brought to light the issue of institutional racism, i.e., hidden forms of racism that
permeate American society and are embedded in law and policy.

Truth commissions are increasingly used to deal with issues of racial justice. Such
commissions are a mechanism of transitional justice, a holistic and restorative approach
to justice whereby societies seek to come to terms with a legacy of serious human rights
abuses. Given the petitioning for establishing a truth commission for racial justice after
the “BlackLivesMatter” protests, this thesis investigates whether truth commissions
provide the adequate tools to address institutional racism. Its main objective is to
investigate whether truth commissions improve legislative reforms in the U.S. This thesis
therefore seeks to answer the following research question: do truth commissions have a
measurable impact on government policy and legislative change? Very few studies have
attempted to measure the impacts of truth commissions on legal reforms. Accordingly,
this thesis seeks to identify and explain the causal mechanisms through which truth
commissions (supposedly) drive legislative reforms.

To do so, it undertakes a comparative case study of selected truth commissions
tasked with issues of racial justice and process-traces their operations. This thesis

employs a “root cause” theoretical framework. It finds that truth commissions, which



conduct more sophisticated analyses of the root causes of racialized inequalities,
understood as investigations into how laws, policies and practices leading to the unfair
treatment of people of color have developed and persisted, exert direct influence on
policymakers and generate better legal reforms. By contrast, this thesis argues that truth
commissions, which solely focus on the individual allocation of guilt, rarely generate

legal reforms.
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Chapter L.

Introduction

[ can’t breathe.

— George Floyd

In the summer 2020, the “BlackLivesMatter” demonstrations led to the largest
civil unrest across the U.S. since the civil rights movement (Headley & Wright, 2022).
Demonstrators protested against the disproportionate number of killings and arrests of
black Americans by the police (Taylor, 2016, p. 155). These killings brought to light the
issue of institutional racism, i.e., hidden forms of racism that permeate American society
and are embedded in law and policy (Taylor, 2016, p. 155). Racialized arrests and
killings of unarmed citizens are not the result of individual racist law enforcement, but of
a long history of promoting violence against blacks (Taylor, 2016, p. 189). According to
Coates (2015), an American author and journalist, “the enduring view of African
Americans in [the U.S.] is as a race of people who are prone to criminality” (pp. 110-
111). While police brutality against blacks is often seen as episodic, i.e., relating to a few
“bad apples” — a term referring to rare occurrences of an angry or racist police officer
who overreacts in the line of duty — the frequency of such incidents reveals a more
pervasive issue of systemic violence against blacks (Belew & Guttierez, 2021, p. 314). In
fact, police killings of unarmed blacks evidence a much larger problem of systemic

violence against blacks Americans that traces its roots back to the U.S. early colonial



period. Centuries of blacks’ enslavement and disenfranchisement have led to present-day
racialized social, economic and political inequalities (Mills, 1997, p. 1). Against this
background, politicians have called for the establishment of a truth commission
(Aboueldahab, 2020).

Truth commissions are increasingly used to deal with issues of racial justice
(Bracka, 2024, p. 1). Such commissions are a mechanism of transitional justice, a holistic
and restorative approach to justice whereby societies seek to come to terms with a legacy
of serious mass human rights abuses (Arthur, 2009, p. 324). Essentially, they refer to an
official body tasked with discovering and revealing past wrongdoings to allow society to
move forward from a traumatic past (Hayner, 2011, p. 5). Truth commissions are
typically set up in post-conflict or post-authoritarian contexts but have also been used in
more varied contexts (Arthur, 2009, p. 324). Given the petitioning for establishing a truth
commission for racial justice after the “BlackLivesMatter” protests, this thesis
investigates whether truth commissions provide the adequate tools to address institutional
racism. More specifically, do truth commissions have a measurable impact on
government policy and legislative change?

The existing literature in the area is sparse and does not answer the question at
hand. The transitional justice field has traditionally assumed that truth commissions may
deliver reconciliation through official truth-telling (Dancy & Thoms, 2022, p. 555). Very
few studies have, however, attempted to assess the measurable impacts of truth
commissions (Bachmann, 2019, p. 5). The recent scholarship has focused on the impact
of truth commissions on democracy (Ayee, 2016). For instance, Ayee (2016) finds no

observable relationship between the establishment of truth commission and better



democracy rankings (pp. 318-319). In the same vein, using a linear regression model,
Dancy & Thoms (2022) posit that truth commissions improve both democratic
participation and police restraint (p. 555). The authors (2022), however, argue that truth
commissions have no measurable effect on inter alia judicial reforms (p. 555). They
(2022) find “very little concrete evidence of a link” between truth commissions and such
reforms (p. 556). Based on a qualitative approach, the objective of this project is to show
that truth commissions have measurable effects on criminal justice and social welfare
reforms. For this purpose, this thesis seeks to identify and explain the causal mechanisms
through which truth commissions (supposedly) drive legislative reforms.

Previous attempts to study the causal mechanisms at play between truth
commissions and their expected impacts show that different approaches may be used for
this purpose. By using process-tracing, Bakiner (2014) conducts a fine-grained qualitative
analysis of truth commissions’ operations and ensuing judicial reforms (p. 13). In his
view (2014), the causal relations at play are extremely complex and potentially involve
many variables (p. 11). Therefore, statistical analyses using large-n datasets are
unsuitable in this context (Bakiner, 2014, p. 11). In his seminal work, Bakiner (2014)
therefore follows a two-step approach, which consists in, first, identifying all plausible
causal explanations for truth commissions’ comparable and measurable impacts
(government policy and judicial change) and, secondly, assessing their explanatory value
by reference to the available evidence (p. 7). Yet, he (2024) acknowledges the difficulty
of measuring the independent causal effect of truth commissions since legislative changes
may span “over a very long period of time and as a result of many factors” (p. 7). In

addition, another limitation to his process-tracing methodology relates to epistemological



and methodological hurdles (Bakiner, 2014, p. 13). In particular, the standard of
“smoking-gun” evidence, which confirms the hypothesized causal relationship whilst
discarding alternative explanations, is rarely met in political sciences (Bakiner, 2014, p.
13). Hypothetically, such evidence would require, for instance, a politician to
acknowledge that the work of the truth commission has led him or her to adopt a
particular policy or a population’s sample to tell researchers that the truth commission’s
findings changed their views on human rights (Bakiner, 2014, p. 13). Irrespectively,
given the shortcomings of quantitative methods mentioned above, process-tracing is
therefore a highly suitable research method, which shall be used in the present case to
study the causal mechanisms between truth commissions, the independent variable, and
legislative reforms, the dependent variable.

Methodologically, another issue arises from the lack of theorization of the causal
links between truth commissions and their outcomes (Kim & Sikkink, 2010, p. 954). In
this respect, Kim & Sikkink (2010) argue that truth commission reduce political
repression because they “provide information and communicate norms” to others (p.
954). Dancy & Thoms (2022) contend that truth commission play an “expressivist
function” by sending signals to policymakers and political groups (p. 562). In their view
(2022), truth commissions have little direct effect on democratic institutions but have
indirect effect on citizens and state agents, which may change behaviors and decide to
support democratic reforms (p. 579). Drawing from these theories, this project employs a
“root cause” theoretical framework. As such, it finds that truth commissions, which
conduct more sophisticated analyses of the root causes of racialized inequalities,

understood as investigations into how laws, policies and practices leading to the unfair



treatment of people of color have developed and persisted, have a direct influence on
policy-making and generate better legal reforms than commissions which refrain from
doing so. Conversely, this thesis shows that truth commissions, which solely focus on the
individual allocation of guilt during violent events, rarely lead to new laws and policies.

To test this hypothesis, this thesis undertakes a comparative case study of selected
truth commissions tasked with issues of racial justice, and process-traces their operations.
Regarding the primary data, this project analyzes the final reports and hearing transcripts
issued by these commissions, as well as post-commission legislative outcomes. In
relation to case selection, major difficulties arise from the diversity of truth commissions,
variation in their outcomes, and the issue of endogeneity (Dancy & Thoms, 2022, p. 557).
Whist acknowledging these inherent difficulties, this project relies on a diversified
sample of cases, comprising the Kerner Commission, the Greensboro Truth and
Reconciliation Commission (GTRC), and the Australian Yoorrook Justice Commission
(YJC) (Gerring, 2007, p. 20).

With regard to the justification for this case selection, first, the Kerner
Commission was a nationwide Presidential Commission established by President Lyndon
B. Johnson in Executive Order 11365 to investigate the causes of race riots in the U.S.
during the summer of 1967. Although the Kerner Commission was not a truth
commission per se but a parliamentary investigation commission, its work on racial
justice was highly influential in the U.S. The commission operated in a tense political
climate in which violence was rife. It was the first-ever attempt at the national level to
identify the causes of structural racism and issue recommendations to improve the

socioeconomic conditions of black Americans.



Secondly, the GTRC was established in 2004, as a community-based initiative in
response to the Greensboro Massacre of 1979 in North Carolina (Mclvor, 2016, p. 13).
During a demonstration organized by local trade unions, members of the Ku Klux Klan
and the American Nazi Party fired into a racially mixed group of demonstrators, killed
five people and injured ten others (Mclvor, 2016, p. 13). While the perpetrators were
initially acquitted at trial, the victims subsequently won a federal civil suit (Mclvor, 2016,
p. 13). Twenty-five years after the events, civil society groups set up the GTRC, which
issued a report in 2006 (Mclvor, 2016, p. 13). Although the commission recognized that
the police had facilitated anti-black violence by white supremacists, the local government
subsequently disputed the commission’s findings and failed to implement most of its
recommendations, such as setting up a minimum living wage and mandatory anti-racism
training for the police (Mclvor, 2016, p. 13).

Thirdly, the YJC was the first formal truth-telling process established in Australia
(Reiger, 2020). Its mandate entailed investigating historical and ongoing injustices
experienced by First Peoples in Victoria, Australia (Reiger, 2020). After the
“BlackLivesMatter” protests in the U.S., non-Aboriginal Australians joined First Peoples’
demonstrations for racial equality in Australia, which prompted the State of Victoria to
create a commission for “Yoo-rrook” (meaning “truth”) (Reiger, 2020). As to the
relevance of this case for the present research, few studies have compared commissions
on racial justice located both within and outside the U.S. Quarcoo and Husakovi¢’s recent
comparative study (2021) on racial justice, conducted at the Carnegie Endowment for
International Peace, mainly concentrates on truth commissions established at the city

level and at the state level in the U.S. and provides limited insights into the work of the



truth commissions in South Africa, Brazil and Northern Ireland. Similarly, Ladisch &
Rocatello’s report (2021) of the International Center for Transitional Justice is also
mainly U.S.-centric. In fact, including international initiatives within this research may
generate relevant data to test the primary hypothesis. Accordingly, including a non-U.S.
case within the methodology may produce new evidence and findings, and thus
complement the existing scholarship.

There are, however, research limitations associated with the proposed
methodological approach. In fact, there has been many prior initiatives at the state or
local level in the U.S. to promote racial equality. Since the early 1960s, the U.S. has had
six commissions on racial justice (Quarcoo and Husakovi¢, 2021, p. 7). These
commissions have had various mandates, e.g., the Maine Wabanaki-State Truth and
Reconciliation Commission was set up to investigate abuses of Native children put in
foster care by the welfare system (Inwood, 2012, p. 619). While it is important to avoid
selection bias, time and resources for this project are limited. Therefore, this research
deliberately excludes from its scope U.S. commissions which dealt with issues such as
cultural heritage and indigenous people’s rights. Another research limitation relates to the
small size of the sample. Although a small sample size may be deemed insufficiently
representative, in a qualitative framework, using a small sample of cases allows to
conduct a fine-grained analysis of the primary data (Gerring, 2007, p. 20).

In terms of structure, the first chapter argues that the Kerner Commission, as the
first-ever national attempt to delineate the structural causes of racial inequalities at the
federal level, positively influenced legislative reforms. The second chapter shows that, in

contrast, the lack of analysis of the root causes of racial injustice by the GTRC led to



nominal reforms. The third chapter contends that the YJC undertook an in-depth analysis
of how past colonial practices influenced the design of the justice system and opened the
way for large-scale structural reforms. The fourth chapter analyzes the main findings of

this research.



Chapter II.

Why a Truth Commission for Racial Justice in the U.S.?

I say it with a sad sense of the disparity between us... The blessings in
which you, this day, rejoice, are not enjoyed in common. The rich
inheritance of justice, liberty, prosperity and independence, bequeathed

by your fathers, is shared by you, not by me.

— Frederick Douglass

Before engaging into this comparative case study, it is important to explain why
the establishment of a truth commission has been suggested after “BlackLivesMatter.” In
essence, despite its calls for police reforms, “BlackLivesMatter” is not merely a response
to police brutality against people of color (Ladisch & Rocatello, 2021, p. 1). The
movement adopted the last words preceding George Floyd’s death in the hands of the
police — “I can’t breathe” — as a refrain to highlight “the suffocating nature of racism” in
the U.S. (Apata, 2020, p. 41). This movement echoes a wider body of literature on race
relations, which argues that blacks have been continuously subject to racial subjugation
in the U.S. (Mills, 1997, p. 3). Despite the abolition of slavery, they are still suffering
from enduring inequalities (Mills, 1997, p. 3).

In this respect, from 1776 to 1865, the enslavement of blacks was prevalent,
primarily in Southern states (Frymer, 2016, p. 317). As argued by Ladisch & Rocatello

(2021), two experts at the International Center for Transitional Justice (ICTJ), the



abolition of slavery did not reverse the economic gains made by whites during
colonialism nor prevent further forms of systemic racism from emerging (p. 3). The
Reconstruction era and the Thirteenth, Fourteenth, and Fifteenth Amendments to the
Constitution, passed between 1868 and 1870, only temporarily achieved the legal
equality of blacks (Ladisch & Rocatello, 2021, p. 3). The end of the Reconstruction led to
a coordinated campaign across the South to disenfranchise black voters through
intimidation and burdensome administrative practices (Ladisch & Rocatello, 2021, p. 3).
Between the 1850s and the 1960s, literacy tests were imposed on voters in many
Southern states and had the effect of disenfranchising blacks who had poor access to
education (Calderon et al., 2020, p. 1; Frymer, 2016, p. 317). These tests were
complemented by poll taxes, residency and property restrictions to deny suffrage to black
Americans (Calderon et al., 2020, p. 1; Frymer, 2016, p. 317). In the 1890s, “Jim Crow”
laws subsequently enforced a system of racial segregation that marginalized blacks by
denying them the right to vote, be employed or educated (Ladisch & Rocatello, 2021, p.
3). It was not until the 1960s that racial discrimination became unlawful, with inter alia
the legalization of inter-racial marriage in 1964 and the passing of Voting Rights Acts of
1965 (Ladisch & Rocatello, 2021, p. 3).

Nonetheless, racism against blacks has not been eradicated (Bell, 1989, p. 5). Bell
(1989), a Harvard Law School Professor, argues that civil rights laws and court victories,
such as Brown v. Board of Education, a Supreme Court judgment which allowed black
students to study with whites, did not end racial injustice nor dismantle Jim Crow laws
(pp. 5, 102—107). In fact, racism has not disappeared, i.e., although it is less overt, it is

interwoven into the American legal system and public policies (Bell, 1989, pp. 5, 102—
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107). In this respect, Coates (2015) argues that there is an enduring view in the U.S. that
blacks are prone to criminality (pp. 110—-111). Slave laws were enforced by the criminal
justice system and led to persisting stereotypes about blacks (Coates, 2015, p. 138). Since
then, the criminal justice system has always associated the legal status of black people
with crime (Coates, 2015, p. 138). In Coates’ view (2015), this is evidenced by the
overrepresentation of blacks in the U.S. prison population (p. 132). Racially neutral laws
have a disproportionate impact on blacks and people of color, given that prosecutorial
discretion and sentencing policies are mainly controlled by whites (Coates, 2015, p. 138).
As such, mandatory-sentencing laws, the War on Drugs, juvenile-justice sentences have
led to racial arrests and sentencing disparities (Coates, 2015, p. 138). The temporary or
permanent disenfranchisement of citizens convicted of any felony offence in some states
is reminiscent of the disenfranchisement of slaves (Coates, 2015, p. 132). For Coates
(2015), law enforcement and criminal justice are therefore designed to perpetuate racial
injustice (p. 109). As such, the mass incarceration of blacks is part of “a logic built on
laws built on history built on contempt [for blacks, their families] and their fate” (Coates,
2015, p. 109).

In the same vein, Mills (1997), a philosopher of race, argues that the legacy of
slavery has impacted many other areas, such as economic security, employment,
educational opportunities and healthcare (Mills, 1997, p. 1). The disproportionate impact
of COVID-19 on black Americans, in terms of the number of deaths and restricted access
to healthcare, further exemplifies entrenched racial inequalities in the U.S. (Miller, 2020).
In Mills’ view (1997), the U.S. economic and political organization is based on “racial

capitalism” (p. 3). By this, Mills (1997) means that the U.S. history of capitalism is
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grounded in the extraction of socio-economic value from people of color (p. 3). As such,
the commodification and suffering of black people contributed to building the country’s
wealth (Mills, 1997, p. 3). Thus, existing racial inequalities are inseparable from the
country’s history of enslavement, dispossession and disenfranchisement (Mills, 1997, p.
1).

It follows that there is a “narrative battle” in the U.S. between those who
acknowledge the U.S. legacy of slavery and those who choose to ignore it (Miller, 2020).
Many Americans view the history of their country as the birth of a new democracy rooted
in the progressive values of human liberty, equality and freedom (Mills, 1997, p. 1).
They, however, elude the fact that this history involves some of the worst human rights’
abuses (Mills, 1997, p. 1). In the Racial Contract, Mills (1997) is particularly critical of
how Americans view their history (p. 1). He (1997) argues that “white supremacy is the
unnamed political system that has made the modern world what it is today” (p. 1). Whites
have historically conferred privileges to themselves at the expense of people of color,
which they refuse to acknowledge or even learn about (Mills, 1997, p. 18). Accordingly,
they have created a system of “not-knowing” about racial oppression, which Mills (1997)
calls the “epistemology of ignorance” (p. 18). To this date, the U.S.’s legacy of slavery
and its connection to present-day racial inequalities has not been acknowledged by the
government and is not part of the nation’s collective memory (Ladisch & Rocatello,
2021, pp. 6-7). Establishing a truth commission at the federal level may therefore
challenge the dominant historical narrative, which disregards the country’s economic

dependence on the enslavement of blacks to build its wealth. Doing so may help to build
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a national collective memory of the country’s history of past atrocities and racial
subordination connected to continued violence against blacks.

In this respect, a U.S. national truth commission may potentially learn from global
examples. A recent report prepared by the ICTJ (2022) provides a comparative analysis
of the respective structure and mandates of truth commissions for racial justice in the
international context (pp. 2—4). Essentially, it argues that initiatives which involved the
“direct input” of oppressed minorities in the design of the commission’s mandate, such as
Canada, Norway, Finland, and Sweden, have appeared more legitimate (ICTJ, 2022, p.
16). By contrast, the Mauritius Truth and Justice Commission was criticized for not
having consulted the Creole communities, which included many slave descendants (ICTJ,
2022, p. 16). The ICTJ report (2022) therefore recommends that blacks, including
women, young people and members of civil society, should actively participate in
establishing the mandate of a commission for racial justice in the U.S. (p. 15). This would
increase both the commission’s legitimacy and its impact on American society (ICT]J,
2022, p. 16).

Yet, truth commissions dealing with racial justice have achieved mixed results.
First, truth commissions traditionally follow a so-called “legalist approach” which is said
to undermine the efficiency of transitional justice (Call, 2004, p. 101). Truth commissions
were initially designed as international law mechanisms for societies reeling from
conflict or authoritarian rule (Arthur, 2009, p. 321). Arthur (2009) observes that
transitional justice emerged, as a new field, in the late 1980s to mid-1990s from diverse
anti-impunity and human rights movements (p. 324). The field arose out of the

democratic transition of Latin American and Eastern European countries but was
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subsequently extended to non-liberal contexts (Arthur, 2009, pp. 334-335). At the time,
criminal prosecutions by international war tribunals took priority over restorative justice
efforts in order to support peacebuilding and avoid impunity (Bachmann, 2019, p. 3).
Under the traditional “no peace without justice” thesis, punishment was seen as a
prerequisite to post-conflict reconciliation (Arthur, 2009, p. 334).

In fact, the legal culture of international war tribunals has heavily influenced the
design of truth commissions (Bachmann, 2019, p. 3). Like criminal courts, some
commissions excessively focus on the individual responsibility of perpetrators and the
probing value of the evidence to reach their findings (Bachmann, 2019, p. 3). This overly
legal approach means that they rarely explore the structural causes of conflict, such as
socio-economic inequalities, resource exploitation and corruption (Bloomfield et al.,
2008, p. 4). In particular, truth commissions often fail to connect race with deep-rooted
inequalities, i.e., they rarely draw causality between past colonial practices, e.g., land
grabs, colonial exploitation and racial capitalism, and contemporary mass violence
against minorities (Clarke, 2015, p. 592; Miller, 2020). Racialized inequalities in the U.S.
are, however, connected to the country’s theft of Indigenous lands and its economic
dependence on the institution of slavery (Miller, 2020). Violence against blacks stems
from a long history of state violence and embedded white supremacy (Mills, 1997, p. 4).
Since truth commissions hardly engage into historical investigations to analyze structural
and economic violence, one may argue that they are poorly equipped to deal with claims
for racial justice in the U.S.

Secondly, the concept of “race” is often ignored or obscured by truth

commissions (Miller, 2020). “Race” refers to a social construct — rather than a biological
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concept — that categorizes human beings based on shared physical, historical, cultural and
social factors (Goodman, 2015, p. 7). In this respect, the South Africa Truth and
Reconciliation Commission (TRC) was tasked with tackling gross human rights
violations but did not address the system of apartheid itself (Miller, 2020). It did not carry
out any sociological investigations as to how apartheid racism operated both at the
political and personal levels (Wilson, 2001, p. 225). Through legal-forensic evaluations,
the TRC primarily focused on intentional discriminations on the basis of race, but
overlooked systematic inequalities resulting from apartheid (Bachmann, 2019, p. 6). Yet,
the material inequalities between whites and blacks, which stemmed from the apartheid
regime, still remain in contemporary South Africa, in terms of educational and economic
opportunities (Bowers du Toit & Nkomo, 2014, p. 1).

Similarly, Wilson (2001), a critical transitional justice scholar, argues that, despite
achieving national reconciliation, the TRC inadequately approached race (p. 62). He
(2001) points out the high politics of the TRC and the arbitrariness behind committee
rulings (p. 62). While some crimes were regarded as “political,” i.e., eligible for amnesty,
others were merely “criminal,” i.e., categorized as private crimes ineligible for amnesty
(Wilson, 2001, p. 62). Wilson (2001) argues that the amnesty committee reached
inconsistent rulings between similar situations, showing that they were highly political (p.
62). Wilson (2001) argues that these rulings were arbitrarily based on the defendant’s
race (pp. 62—63). In his view (2001), political considerations, i.e., imperatives of stability
and nation-building, were given precedence over a truthful account of human rights
violations, due to fears of civil war (p. 225). Wilson (2001) therefore claims that the TRC

sacrificed truth-finding, and thus restricted the historical narrative (p. 225). In his view
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(2001), the politics of the TRC led to the substitution of a “morality tale” for a more
accurate analysis of the past (p. 225).

Thirdly, in terms of impact, the recommendations of truth commissions to
overcome racism are rarely followed (Mclvor, 2016, p. 13). Gibson (2004), a political
scientist and a scholar specialized in law and policy, however, disagrees with the
argument that truth commissions which dealt with issues of racial justice only have
limited impact. Pursuant to the “contact hypothesis,” he (2004) argues that increasing
interracial contact between whites and blacks enhances reconciliation (p. 203). Based on
quantitative evidence, his research (2004) shows that truth commissions can bring about
reconciliation if they entail the active participation of citizens and are open, transparent
and mediatized (p. 203). In his analysis of the TRC, Gibson (2004) argues that the link
between truth and reconciliation is positive and statistically relevant for non-blacks
(whilst being neutral for blacks) (p. 203). In any event, many scholars have casted doubts
on the impacts of truth commissions (Bachmann, 2019, p. 5; Kim & Sikkink, 2010; Olsen
et al., 2010). It follows that the causal mechanisms behind truth commissions and their
outcomes remain fuzzy. Accordingly, the following chapters provide a detailed
examination of the operations of the three selected truth commissions and seek to

measure their specific impact on legislative reforms.
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Chapter III.
The Kerner Commission: A First Attempt at Defining the Root Causes of Racialized

Inequalities in the U.S.

But all our phrasing — race relations, racial chasm, racial justice,
racial profiling, white privilege, even white supremacy — serves to
obscure that racism is a visceral experience, that it dislodges brains,
blocks airways, rips muscle, extracts organs, cracks bones, breaks
teeth. You must never look away from this. You must always remember
that the sociology, the history, the economics, the graphs, the charts,

the regressions all land, with great violence, upon the body.

— Ta-Nehisi Coates

In July 1967, President Lyndon B. Johnson established the National Advisory
Commission on Civil Disorders by adopting Executive Order 11365 (Kerner Report, pp.
295-296). The commission was commonly referred to as the “Kerner Commission,” i.e.,
named after its Chair, Governor Otto Kerner Jr. of Illinois (Kerner Report, pp. 295-296).
Pursuant to this executive order, it was in charge of investigating the causes of the racial
disorders that had occurred in black and Porto Rican neighborhoods during the summer
1967 in more than 150 cities (Kerner Report, p. 15). Its mandate also included issuing
policy recommendations to the government for future action (Kerner Report, p. 15). The

executive order was adopted in a tense political context, whilst rioting was still ongoing
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in Detroit, which was making the commission’s task particularly difficult (Kerner Report,
p. 15, p. 47). To illustrate the level of fear and violence at the time, one scholar relates a
witness’s description of the events (Loessberg, 2018, p. 1056). This witness explains that
people thought that violence “would spread to the suburbs and that people would
dynamite our houses and kill our kids” (Loessberg, 2018, p. 1056).

Upon signing the order, President Johnson asked the commission to provide
answers to three basic questions: “What happened? Why did it happen? What can be
done to prevent it from happening again and again?” (Kerner Report, p. 296). Johnson
himself had handpicked 11 individuals to serve as commissioners (Kerner Report, p.
296). The commission was mostly made up of local political figures but also included
two representatives of the corporate sector and a representative of law enforcement, the
Chief of Police of Atlanta, Georgia. Only two members were black (Edward W. Brooke,
United States Senator Massachusetts, and Roy Wilkins, Executive Director of the
National Association for the Advancement of Colored People) and one member was a
white woman (Katherine Graham Peden, Commissioner of Commerce, State of
Kentucky) (Kerner Report, p. vi).

The Kerner Commission was assisted by two advisory panels, but their functions
did not relate to finding the causes of rioting. The former was in charge of making
insurance accessible to people affected by the riots and the latter of making
recommendations to improve employment opportunities for blacks (Kerner Report, pp.
309-317). The Kerner Commission was heavily staffed (Kerner Report, p. 320).
Accordingly, commissioners took charge of hearing witnesses and visiting areas affected

by the riots. Supporting staff, expert consultants and advisers assisted the commission’s
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work and conducted field investigations in 23 cities to identify the causes of urban
violence (Kerner Report, pp. 16, 61 and 321).

Over the course of three months (from 1 August to 7 November 1967), the
commission heard more than 130 witnesses in closed hearings (Kerner Report, pp. 16,
300-302). The majority of the witnesses included experts (social scientists and
researchers specialized in black poverty and black movements), politicians and senior
police representatives. The commission, however, also heard a few black militants and
community leaders, as well as representatives of the business sector, human rights
advocates and lay members of society (Kerner Report, pp. 300-302).

After seven months of investigation, it released a 426-page report in May 1968
(Kerner Report, p. 322). It found that the fact that blacks were living in ghettos, i.e.,
racially segregated poor areas, had fostered a climate of violence (Kerner Report, p. 1).
The ghettos were an environment of utter deprivation where only black Americans lived
and had created a racial divide into American society, which most white people were
unaware of (Kerner Report, p. 1). In essence, the ghettos meant that whites retained most
power and economic opportunities in the U.S., from which blacks were excluded. As
such, the commission stated: “Our Nation is moving toward two societies, one black, one
white — separate and unequal” (Kerner Report, p. 1).

More importantly, the commission opined that the institution of the ghetto had
been created by white people. The report stated, “What white Americans have never fully
understood — but what the Negro can never forget — is that white society is deeply
implicated in the ghetto” (Kerner Report, p. 1). In other words, white Americans were

responsible for laying down the foundations of the violent race riots (Kerner Report, p.
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1). In this respect, the Kerner Commission was a precursor in the study of race relations.
It recognized black ghettos as “white institutions,” i.e., as institutions created and
operated by whites, whilst also being condoned by them (Kerner Report, p. 1).

More specifically, the Kerner Commission identified several causes of racial
inequalities (Kerner Report, p. 5). According to the commission, the main causes related
to (i) embedded discrimination and segregation in employment, education and housing;
(ii) the concentration of blacks coupled with the exodus of whites in poor urban areas
where investment and infrastructure were both lacking; and (7ii) the lack of opportunities
for young blacks living in the ghettos, which often drove them into a life of crime, drug
addictions and dependency on social welfare (Kerner Report, p. 5). All these issues had
led to embedded racial discrimination against blacks and were caused by “white racism”
(Kerner Report, p. 5). When reaching this finding, the Commission referred to mixed-
raced suburbs as counterfactuals. It explained that “most whites and some Negroes
outside the ghetto have prospered to a degree unparalleled in the history of civilization”
(Kerner Report, p. 5). The fact that blacks could succeed outside the ghettos was,
however, overlooked by common narratives used through television and other media,
which frequently referred to “the Negro poor and the jobless ghetto youth” (Kerner
Report, p. 5).

In any event, the commission’s causality analysis mainly focused on wealth
inequalities between blacks and whites. A main critique of the commission’s approach is
that other potential causes were left out of the analysis. For instance, in 1965, Daniel P.
Moynihan, an American scholar who served as Assistant Secretary of Labor under

President Johnson, released The Negro Family: The Case For National Action,
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commonly known as the “Moynihan Report.” Moynihan (1965) argued that the
breakdown in the black family structure was a main cause of black poverty (p. 16). In his
view (1965), the rise in black single-mother families was not due to a lack of jobs but to a
cultural pattern tracing back to the times of slavery (p. 16). According to Moynihan
(1965), this family pattern, which did not affect white households, had led to black
impoverishment (p. 16). Alternatively, some scholars (Loessberg & Koskinen, 2018)
have also argued that the role of the political representation of black Americans since the
1965 Voting Rights Act was eluded from the report (p. 104). Others have pointed out
flaws in the commission’s analysis, including the failure to define white racism and to
identify who were the beneficiaries of such racism, the role of emerging black
nationalism and black movements (e.g., the Black Panthers, the Nation of Islam and
black self-help organizations) and other external causes, such as the monitoring of black
militants by the Federal Bureau of Investigation and law enforcement agencies which
may well have incited rebellion (Gooden & Myers, 2018, pp. 7-8).

Nonetheless, the Kerner Commission asserted that all the factors which it had
considered could not have alone triggered the 1967 racial disorders (Kerner Report, p. 5).
Despite long-held grievances and a climate encouraging violence against the “white
system,” the Commission emphasized that the relations between black Americans and the
police were a major cause of inner-city violence (Kerner Report, p. 5). On the one hand,
the Commission observed that law enforcement embodied the white power, racism and
repression that some blacks were trying to eradicate (Kerner Report, p. 5). On the other
hand, it pointed out that police officers often openly expressed racist views against blacks

(Kerner Report, p. 5). As such, many blacks believed that they were racially targeted by
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law enforcement and that double standards of justice and protection applied in the U.S.,
i.e., one for blacks and one for whites (Kerner Report, p. 5).

At the time, the Kerner Commission was very careful in its use of language
toward the police. While it boldly recognized the responsibility of white society for
creating the ghettos, it was also keen not to upset police forces and their supporters. As
such, it acknowledged shared responsibilities between rioters and the police (“If we are
heedless, none of us shall escape the consequences”). Yet, the commission insisted on the
need to train police officers on racial discrimination issues and to improve their relations
with local communities (Kerner Report, p. 8). Thus, it advised against equipping police
forces with mass destruction weapons and emphasized that they had “no place in densely
populated urban communities” (Kerner Report, p. 9).

It follows that the Kerner Commission issued 31 recommendations for national
action. In particular, it discouraged the government from adopting a stronger security
response to the riots (Kerner Report, p. 9). Rather, it suggested a dual policy combining
“ghetto enrichment,” i.e. large-scale improvement of the quality of life in the ghettos,
with integration programs encouraging blacks to move outside the ghettos (Kerner
Report, pp. 10-11, 318-319). These programs were to be backed up by large government
expenditure (Kerner Report, pp. 318-319).

Soon after its release, the Kerner Report became a bestseller, selling over 1.6
million copies within three months (Loessberg & Koskinen, 2018, p. 99). Although the
report was praised by black community leaders and white liberals, President Johnson was
dissatisfied with its contents and refused to endorse it (George, 2018). By selecting

moderate commissioners, he had expected that the report would support his views that the
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riots had been instigated by a Communist conspiracy and that it would call for tougher
criminal policies (George, 2018). In addition, although 58 percent of blacks agreed with
the Kerner Commission’s main finding that white racism had caused the riots, 53 percent
of whites rejected it (George, 2018). In fact, repressive penal policies remained a
powerful political rhetoric at the time in the U.S. (George, 2018). It follows that, a year
later, Richard Nixon won the presidential election based on a “tough on crime” campaign
and was equally reluctant to implement the report (George, 2018).

In terms of impact, the Kerner Report had a major impact on truth-telling and
helped to reveal what truly happened then. First, it stated that most of the people killed or
injured were overwhelmingly black (Kerner Report, p. 3). While 83 deaths had been
reported in the 75 disorders that occurred across the country, 82 percent of the deaths and
more than half the injuries occurred in Newark and Detroit (Kerner Report, p. 3).
Therefore, the report debunked a commonly held belief at the time that most casualties
were white. Only about 10 percent of the dead and 36 percent of the injured were public
employees (Kerner Report, p. 3). Most of them were law officers and firemen, and not
white neighbors (Kerner Report, p. 3). Similarly, the Kerner Commission conducted an
in-depth analysis of who were the rioters and found no evidence of an organized plan,
which conclusively ruled out that the riots had been caused by a conspiracy, as was
believed by many white Americans (Kerner Report, pp. 4, 89, 290).

Secondly, the Kerner Report addressed the root causes of black poverty and the
ideals of the American Dream, whereby success is built through hard work. It contrasted
the situation of unskilled immigrants from Europe in the early 20th century with the in-

migration of black Americans from impoverished Southern rural areas to Northern urban
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centers in the middle of the century (Kerner Report, p. 7). While the former were able to
find economic opportunities in labor-intensive industries and gradually moved up the
social ladder, the latter had very limited employment prospects in a maturing economy
(Kerner Report, p. 7). As such, the report rebutted the popular assumption that, if black
Americans were to work harder, they would climb their way out of poverty.

With regard to the impact of the report on national memory, the Kerner
Commission was the first national initiative in the U.S. to investigate the interplay
between “race” and social inequalities. By hearing witnesses and conducting surveys in
affected areas, it brought a better understanding of how black people were experiencing
racism in the U.S. In a recent interview, Fred Harris (2021), a former U.S. Senator from
Oklahoma and the only living member of the Kerner Commission, stated that serving as a
commissioner was a life-changing experience for him. He (2021) explained that “we
never were able to get across what the conditions that people were living in were to a big
part of the country. They didn’t feel it in their stomach like we did.” Harris (2021)
described that his father, who was close to him and loved him, did not receive the
findings of the report in the same way. When reading the report, his father’s reaction was:
“Mr. Harris, out of the goodness of your heart, you ought to pay more taxes to help poor
black people who are rioting in Detroit” to which he thought: ‘The hell with that!””
(Harris, 2021).

Harris (2021) explained that, whilst serving on the commission, he realized that
people do not want to be called racist but that “racism permeates everything about
America.” For him (2021), the Kerner Commission showed that it is not possible to fully

understand how the law system, or any other institution in the U.S., works, without
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considering race. In this respect, the Kerner Report had strong resonance with many
people, not only in the immediate aftermath of the report but over the past five decades
(Hughey, 2018, p. 73).

With regard to the implementation of its recommendations, many scholars have
argued that they were not followed up. Lupo (2011) has claimed that the Nixon
administration willfully blocked most of the recommendations and made it virtually
impossible for them to be implemented (p. 149). Lipsky and Olson (1977) have, however,
argued that one third of the five-year housing goal set by the report was met (p. 141). In
the same vein, Loessberg & Koskinen (2018) have contended that major
recommendations were implemented within 5 years of the release of the report, such as
the 1968 Fair Housing Act, an ambitious housing-assisted program, increased funding for
Model Cities and Urban Renewal and education programs, the reinforcement of the Equal
Employment Opportunity Commission and the Comprehensive Employment and
Training Act (p. 110). It follows that, although the report’s implementation was lacking,
the Kerner Commission still brought about significant improvements in U.S. housing,
education and employment policies (Loessberg & Koskinen, 2018, p. 110). In contrast to
the main scholarship, Loessberg & Koskinen (2018) also posit that the report’s most
urgent recommendations in the field of law and order, which were issued only two weeks
after the appointment of the commission and before the report’s release, had even more
positive effects (p. 111). They (2018) have argued that the various initiatives that ensued,
1.e., police department conferences, local efforts, and new National Guard training
programs on issues of race, explain why the April 1968 riots which followed Martin

Luther King’s death in 1967 led to less property damage and fewer deaths (p. 111). While
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possible, this assertion is, however, insufficiently supported by evidence and is therefore
difficult to check.

Considering the above analysis, there is no conclusive evidence that the Kerner
Commission was the primary cause that led to the adoption of the above-mentioned
criminal justice and social policy reforms. Although many recommendations were not
implemented, the Kerner Report was the first-ever national investigation of racial
inequalities and is often referred to as a milestone in the history of race relations
(Loessberg, 2024, p. 1). Loessberg (2018) argues that the inclusion of a summary within
the Kerner Report, stating that the nation was “moving toward two societies,” is one of
the reasons why report has been so influential (p. 1056). Its concise and “evocative”
nature prompted people to want to learn more about it and buy the report (Loessberg,
2018, p. 1056). Fifty years later, this powerful message continues to resonate with many
Americans, especially after the recent events of police violence against unarmed blacks
(Loessberg, 2018, p. 1056).

In terms of the wider impact of the report, some areas have significantly improved
since its release (Loessberg & Koskinen, 2018, p. 103). For instance, the educational gap
and health inequalities between whites and blacks has reduced (Loessberg & Koskinen,
2018, p. 103). Other forms of inequalities, however, remain problematic, e.g., the ratio of
black unemployment to white unemployment has not changed (Loessberg & Koskinen,
2018, pp. 100, 103). In addition, new forms of racism have emerged, which did not exist
then. While the most blatant forms of racism have gradually disappeared, social customs
have changed and have led to more subtle forms of discrimination (Loessberg &

Koskinen, 2018, p. 105). At the time of its publication, the report did not attempt to
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distinguish between overt forms of racism and institutionalized racism but treated them
indistinctively (Meranto 1970, p. 3; Kerner Report, p. 91).

Furthermore, some contemporary critiques identify several flaws in the
commission’s analysis and provide a more nuanced view of the Kerner Commission’s
efforts (Bentley-Edwards K. L. et al., 2018, p. 37). First, the report overemphasized on
the importance of “white racism” as the main cause for racial inequalities (Bentley-
Edwards K. L. et al., 2018, p. 37). According to some scholars (Bentley-Edwards K. L. et
al., 2018), the outcome of this approach therefore led to reinforce the idea that “racial
problems in America are in fact problems of black people and their communities” and
that they need to be saved by whites (p. 37). Secondly, the Kerner Report ignores the “the
many ways black women and girls are marginalized and disenfranchised in U.S. society”
(Bentley-Edwards K. L. et al., 2018, p. 37). This is a significant gap in the analysis of
race relations undertaken by the Kerner Commission, which is still valid today (Bentley-
Edwards K. L. et al., 2018, p. 38). Issues of contemporary police brutality and the
excessive use of violence against female black bodies are largely ignored in policy
responses (Bentley-Edwards K. L. et al., 2018, p. 38). It follows that the legacy of the

Kerner Commission’s work remains unequal.
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Chapter IV.
The Greensboro Truth and Reconciliation Commission: The Allocation of Liabilities for

the Rioters’ Deaths

I have a dream that my four little children will one day live in a nation
where they will not be judged by the color of their skin but by their

character.

— Martin Luther King, Jr.

The GTRC was established in June 2004, twenty-five years after a dramatic
shooting took place in Greensboro, North Carolina (Mclvor, 2016, p. 13). Its mission was
to “examine the context, causes, sequence, and consequences of the events of November
3 1979” and to deliver a report to the local community (Greensboro Report, p. 2). On
the day of the incident, a mixed group of white and black protesters, who were part of the
Communist Workers Party (CWP), peacefully marched to promote racial and social
justice and protest against the Ku Klux Klan (Greensboro Report, p. 2). The march was
led by Revd. Nelson Johnson, a communist and black activist, who had been granted a
permit from the city for the march (Greensboro Report, p. 11). As the demonstrators were
about to start parading, they assembled at the Morningside Housing Project, a black
neighborhood, and chanted “Death to the Klan” (Greensboro Report, p. 2). A caravan of
nine cars carrying members of the Klan and the American Nazi party drove to the

location of the march (Greensboro Report, p. 2). After a confrontation had started, they
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retrieved firearms from their cars and fired against protesters (Greensboro Report, p. 6).
Five people were killed, and 10 others were wounded (Greensboro Report, p. 2).
Although the police only arrived on the scene several minutes after the end of the
shooting, the media videotaped and captured the event live (Greensboro Report, pp. 8 and

16). The police arrested Johnson and charged him for inciting a riot (WS Johnson, p. 21).

Two trials ensued, respectively, at the State and the federal levels (Greensboro
Report, p. 2). In both cases, the all-white juries found the Klan and the Nazi members not
guilty of any crimes (Greensboro Report, p. 15). In 1985, relatives of the deceased
subsequently filed a civil suit, which found that the Greensboro Police Department and
members of the Klan and Nazi organizations were both responsible for the death of one
CWP member (Greensboro Report, p. 15). Yet, the Greensboro community remained
divided as to who was responsible for the violence (Greensboro Report, p. 20). Many felt
that they would face repercussions if they were to testify before the GTRC, such as losing
their jobs or friends (Greensboro Report, p. 15). Although a large part of the city
preferred avoiding the subject, in 1999, twenty years after the anniversary of the
shooting, a grassroot initiative, called “The Greensboro Truth and Community
Reconciliation Project” (the Project), led by survivors, called for the establishment of a
truth commission (Greensboro Report, p. 3). There had been rumors that the police had
been involved in the Greensboro Massacre and that both the police and the City Council
had attempted to cover up their involvement (Greensboro Report, p. 3). The GTRC was
tasked with restoring the truth to help the community overcome the tragic events
(Greensboro Report, p. 3). It took five years for the Project to secure the necessary

funding (Greensboro Report, p. 3). In addition, the Project also received guidance from a
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National Advisory Board, the International Center for Transitional Justice and

transitional justice practitioners (Greensboro Report, p. 3).

In comparison with other local and national initiatives, the GTRC had to face
several challenges. First, like previous initiatives in the U.S., such as the Wilmington
Race Riot Commission (which investigated the Wilmington massacre of 1898 in North
Carolina), the Moore’s Ford Committee (which examined the Moore’s Ford lynchings of
1946) and the Mississippi Truth Project (which had a broader mandate for both historical
and current racially-motivated crimes), the GTRC did not receive any government
funding and was almost exclusively funded by private resources (Ensign, 2018, p. 39).
Secondly, the commission was confronted to negative biases from the justice system, the
media, and the Federal Bureau of Investigation due to the previous verdicts, as well as the
lack of support from the City Council (Ensign, 2018, pp. 21, 24-25). As a result, it was
unable to access crucial documents necessary to carry out its mission and found that some

police records had been falsified (Greensboro Report, p. 259).

The selection of commissioners was a matter of particular importance to the
designers of the GTRC (Beitler, 2013, p. 79). The Project emphasized the need to select
suitable individuals across the broadest sections of the community, with the highest
standards of independence and integrity (Greensboro Report, p. 48). Seven volunteers
were appointed to serve as commissioners and they took oath on June 12, 2004
(Greensboro Report, p. 48). They included five women and two men, three of whom
(Jost, Brown and Lawrence) were black, and another three (Lawrence, Sills and Brown)

were native North Carolinians (Greensboro Report, p. 48). Whether the GTRC was

30



needed, and whether it had sufficient independence and integrity, was still a matter of

intense debate at Greensboro City Hall (Greensboro Report, p. 48).

On January 25", 2005, the GTRC held a press conference and open house, and
began working with members of the public (Beitler, 2013, p. 79). Its office was in
downtown Greensboro and included support staff (Beitler, 2013, p. 87). For a year and a
half, the commissioners sought statements from individuals and encouraged
conversations between members of different racial groups (Greensboro Report, p. 3).
They also organized and attended community events, conducted a door-to-door
campaign, and created a website, TV show blog, and weekly newsletter (Greensboro
Report, p. 3). Overall, the commissioners examined the evidence relating to all three
trials, as well as internal records from the Greensboro Police Department and federal law
enforcement, newspaper and magazine articles, as well as academic publications
(Greensboro Report, p. 3). They reviewed about 200 interviews and personal statements,
which had been given either during public hearings or privately whenever witnesses were

reluctant (or too scared) to testify in public (Greensboro Report, p. 3).

In their report, the commissioners acknowledged serious limitations in the
resources available to them (Greensboro Report, p. 3). First, many inhabitants of
Greensboro were afraid to testify for fear they might lose their jobs or be viewed as
outcasts (Greensboro Report, p. 20). Secondly, the GTRC had attracted some negative
press, and thus had to operate in a hostile context (Greensboro Report, p. 3). Many law
enforcement and city officials opposed its work (Greensboro Report, p. 25). While some
members of the City Council voted against the establishment of the commission, others

spread rumors that the GTRC had been intimidating opponents and that its funding was
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questionable (Greensboro Report, p. 25). In addition, information that was only known to
the GTRC, as well as to the police and the city, was leaked to the media, which

undermined the conduct of the hearings (Greensboro Report, p. 25).

In this respect, the GTRC held three public hearings, during which 54 people
spoke about what happened on November 3™, 1979 and how it had impacted their lives
(Greensboro Report, p. 3). On May 25", 2006, the GTRC released its report (Greensboro
Report, p. 6). It found that, on November 3™, 1979, Klansmen and Nazi members had
made their way to the parade’s starting point, with the intention of breaking the law
(Greensboro Report, p. 6). They came with an arsenal of weapons and heavy firearms
(Greensboro Report, p. 6). According to the Greensboro Report, “the heaviest burden of
responsibility” for the tragedy was on Klansmen and Nazis who, when the caravans’ path
of exit was clear, returned to their cars, retrieved the weapons and fired at mostly
unarmed demonstrators (Greensboro Report, p. 6). The GTRC stressed that the CWP
members did not seek or deserve to be killed (Greensboro Report, p. 7). They did,
however, underestimate the danger of taunting the Klan with provocative language and
beating on caravan cars with sticks (Greensboro Report, p. 7). The GTRC eventually
found that the “single most important element that contributed to the violent outcome of
the confrontation” was the absence of police, which endangered the welfare of all

involved, in particular, the residents of Morningside Homes (Greensboro Report, p. 7).

The Greensboro Report stated that the police absence was the result of some
intentionality on the part of, at least, some officers in the Greensboro Police Department
(Greensboro Report, pp. 8 and 10). Eddie Dawson, a paid police informant and

Klansman, had played a critical role in bringing the Klan and Nazis into contact with the
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CWP (Greensboro Report, p. 8). Although the police were aware of Dawson’s actions
and had other intelligence showing that violence was likely, it made several decisions
which contributed to the violent outcome (Greensboro Report, pp. 8 and 10). Namely, the
police gave Dawson a copy of the parade permit, decided not to warn demonstrators
about the supremacist plans, not to be anywhere near the scene, not to accompany the
caravan in a noticeable way, not to monitor the situation using hand radios and not to stop
fleeing cards (Greensboro Report, p. 8). According to the Greensboro Report, after the
events, city officials then endeavored to protect the city’s image and to clamp down on
citizen protests (Greensboro Report, p. 18). They used tactics, such as curfews, National
Guard presence, public service announcements, surveillance and intimidation of protests

(Greensboro Report, p. 20).

With regard to the trial verdicts, the report found that the three trials conflicted
with what seemed to be “a common sense assessment of wrongdoing” based on the
videotape showing the shootings. In the commissioners’ opinion, these acquittals were
the outcome of a flawed system of jury selection and an all-white jury which was
unrepresentative of the community (Greensboro Report, p. 16). Although the GTRC
acknowledged that, as a truth commission, it was not empowered to retry the case, it
found that the offences of November 3™, 1979 were “woven through with issues of race

and class” (Greensboro Report, p. 16).

The work of the GTRC is considerable in terms of truth-telling. Since the
perpetrators of the Greensboro Massacre had been acquitted, the retributive approach had
largely failed for victims (Androff, 2010, p. 274). In the face of a miscarriage of justice,

the GTRC, however, managed to reinstate a truthful account of the events. In this respect,
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the GTRC made a strong connection between police racism and the decisions not to
protect the demonstrators which had led to the loss of life. The GTRC stated that it had
found “strong evidence” that the police held negative bias against the CWP members, in
particular, Revd. Johnson (Greensboro Report, p. 11). In the GTRC’s words, the police
officers allowed these feelings to “color the perception of the threat posed by these
groups” (Greensboro Report, p. 11). It follows that the GTRC formally recognized that

“race” had played a pivotal role in the police’s decision not to intervene.

Put differently, had the demonstrators been white, the outcome would have been
different. The GTRC followed an original approach to explain this connection. In a first
step, it outlined its main findings: the CWP members had held a parade in an
impoverished black neighborhood to empower laborers and had chanted “Death to the
Klan” (Greensboro Report, p. 23). The GTRC noted that the parade’s leader was a local
black activist who had been vocal about racial inequality (Greensboro Report, p. 23).
While he was subsequently “demonized” for his role in the incident, Klansmen and Nazis
shot down the demonstrators but were twice acquitted by all-white juries (Greensboro
Report, p. 23). In addition, after the shooting, the city acted to prevent subsequent
protests against white supremacists (Greensboro Report, p. 23). After summarizing its
findings, in a second step, the GTRC proposed to use a “photographic negative”

(Greensboro Report, p. 23). It stated:

Imagine for a moment that these elements would have been racially
reversed. Imagine a group of demonstrators is holding a demonstration
against black terrorism in the affluent white community of Irving Park. A
caravan of armed black terrorists is allowed to drive unobstructed to the
parade starting point, and photos are taken by the police as demonstrators
are shot dead. Most of the cars are then allowed to flee the scene,
unpursued, even as they threaten neighborhood pedestrians by pointing
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shotguns through the windows. The defendants are tried and acquitted by
an all-black jury. The first shots — fired by the blacks screaming “Shoot
the Crackers!” and “Show me a Cracker with guts and I’ll show you a
black man with a gun!”— are described by black defense attorneys and
accepted by jurors as “calming shots.” Meanwhile, the city government
takes steps to block citizen protest of black terrorist violence including a
curfew in the white neighborhood. The scenario is so unlikely as to be
preposterous. Yet, in racial reverse, it is exactly what happened
(Greensboro Report, p. 23).

From this, the GTRC made the inference that “racism acts through institutions to
disadvantage entire groups of people” (Greensboro Report, p. 23). It further emphasized
the pervasive role of racism in the justice system and how racism serves to protect the
interests of the “majority power structure” (Greensboro Report, p. 23). By doing so, it
challenged the conventional narrative about the events, which had led to a grave injustice.
Thus, it opened up an alternative forum of justice to an oppressed group who had failed

to hold the city accountable for its wrongdoings (Inwood et al., 2016, p. 59).

Nonetheless, the GTRC’s investigation into the causes of racial violence remains
limited. Unlike the Kerner Commission, the commissioners did not engage into a
thorough analysis explaining how the enslavement of blacks had produced continued
socio-economic inequalities in the U.S. or, more specifically, in North Carolina, a
Southern former slave State. The Greensboro Report therefore failed to consider the
causal processes which created the socio-economic conditions for racial inequality.
Although the GTRC successfully questioned the official narrative, the Greensboro Report
lacks a refined causal analysis on the complex causes of persisting racial inequalities. At
time of the report, critical race theory (CRT) studies were emerging and could have better
informed the GTRC’s analysis on systemic racism (Crenshaw, 1989, p. 140). Yet, its

findings and recommendations merely focus on how “race” framed the police’s decision
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not to intervene during the event. Similarly, the GRTC produced a long list of
recommendations, but they were mainly addressed at the City Council and the
Greensboro Police Department and did not advise on how to improve racial equality

(Greensboro Report, p. 28).

Finally, with regard to the overall outcome achieved by the GTRC, as shown by
Androff (2010), the commission’s work had produced some form of reconciliation (p.
276). Many witnesses reported that they felt less angry or resentful towards perpetrators
after testifying before the commission (Androft, 2020, p. 276). By allowing witnesses to
express their feelings in a safe place, the process provided some form of public
validation, and thus legitimized the victims’ sufferings (Androff, 2012, pp. 40 and 43).
During the hearings, two witnesses even forgave perpetrators for killing close ones
(Androff, 2020, p. 281). Some Klansmen and American Nazis, however, refused to
participate, and thus to even acknowledge any attempt to reconcile (Androff, 2020, p.
276). Androft (2020) opines that, in fact, there was more reconciliation between members
of both sides, than between victims and the city administration, which attempted to block

the commission’s work and consistently refused to apologize (up until 2020) (p. 276).

In terms of practical impact, it is worth mentioning that the Greensboro Police
Department has recently embraced several changes. Although these internal reforms have
not been formally linked to the GTRC’s work, they indirectly implement some of the
GTRC’s critical recommendations. For instance, since 2021, new policies require police
officers (i) to use the minimum amount of force necessary, (ii) to intervene verbally and
physically if they witness another officer using excessive force, (iii) to issue verbal

warnings whenever possible before the use of deadly force, such as a Taser, pepper spray,
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or a police dog, (iv) to inform residents of their right to refuse a consensual search
(Johnson, et al., 2021). A new policy also bans chokeholds (Johnson, et al., 2021). Yet,
these policies have been regarded as insufficient (DeLara, 2020). Although police forces
are required to undertake yearly training on the use of force, much of the decision of
whether to use force or not, or whether officers reasonably believe that a suspect is
posing an immediate threat, still relies on individual judgment (DeLara, 2020). In
addition, a recent study shows that police officers in Greensboro pulled over black drivers
“for traffic violations at a rate far out of proportion with their share of the local driving
population” (Equal Justice Initiative, 2015). This shows that racism has not disappeared

from the Greensboro Police Department.

The reconciliation process conducted by the GTRC is, however, narrow in scope.
It remains limited to the fatal shooting of 1979 and does not have far-reaching
consequences in terms of institutional racism. Unlike the Kerner Report, the Greensboro
Report does not explain how racism emerges and is supported by social institutions and
practices. In addition, its impact on collective memory is equally limited. Although the
GTRC successfully challenged the master narrative at the time, it only forged a collective
memory about who was responsible for the killings, but eluded the important question of

why the CWP members were perceived as unworthy of police protection.

It follows from the above analysis that the GTRC did not bring about any
significant changes in the law. Several findings may be drawn from this specific case
study. First, unlike the Kerner Commission, the GTRC “did not go in the background.”
Put differently, the GTRC did not conduct a historical analysis of enduring racial

discriminations or racial bias inherited from the U.S. colonial era. From an evidential
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perspective, this supports the argument that only an in-depth examination of the root
causes of racism may lead to legal reforms, when a truth commission for racial justice is
appointed. Secondly, the Greensboro Massacre of 1979 shares close resemblance with the
Charlottesville car attack of August 12, 2017. On this occasion, James Alex Fields Jr., a
Neo-Nazi rammed his car into a group of anti-racist protesters during the “Unite the
Right” march (U.S. Department of Justice, 2019). Fields was later convicted for killing a
white female protester and injuring 35 others (U.S. Department of Justice, 2019). While
the Charlottesville car attack did not lead to the appointment of a truth commission, it
successfully drew public awareness on racially motivated violence and hate crimes, but
did not trigger legislative reforms (Lieberman, 2022). In this instance, most of the policy
debate concentrated on hate crimes and physical violence against blacks (Packer, 2022, p.
141). It, however, did not touch on the underlying reasons behind such violence. As such,
this marked difference in approach in comparison with the Kerner Commission and the
Yoorrook Commission may explain differences in outcomes (the lack of legislative
reforms). Thirdly, in October 2020, the Greensboro City Council finally issued a public
apology, acknowledging that the Police Department had “failed to warn the marchers of
their extensive foreknowledge of the racist, violent attack planned against the marchers
by members of the Ku Klux Klan and the American Nazi Party with the assistance of a
paid GPD informant” (Ebrahimji, 2020). Yet, it is difficult to make a causal link between
the GTRC’s operations and this public apology. Several intervening variables may rebut
the direct link between the commission’s findings and the apology. Both the
Charlottesville car attack of 2017 and the emergence of “BlackLivesMatter” movement

following other police killings across the country may have influenced the political
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context and created political pressure, making it politically untenable for the Greensboro
City Council to maintain its initial position. As such, political embarrassment may be an
alternative explanation behind the Greensboro City Council’s public apology, rather than
the operations and recommendations of the GTRC. Fourthly, there has been recent
proposals in Charlottesville to appoint a truth commission on the model of the GTRC
(Green, 2020). Because of this direct reference to the GTRC, this piece of evidence
shows that the GTRC’s work had a clearly identifiable impact on civil society in
Charlottesville. It supports the finding that the GTRC, whilst failing to engage into a
causal analysis of racial inequalities, had indirect impact on civil society (but limited

impact on legislative reforms).
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Chapter V.
The Yoorrook Justice Commission: A Historical Analysis of the Legacy of Slavery on

the Criminal Justice System

... Without truth, there can be no Treaty. And without Treaty, there can
be no justice. It is only by shining a light on our greatest shames — both
in the past and importantly those that live on in the present — that we

can work towards healing.

— Victoria State Government, Australia

The YJC was appointed in the summer 2021 to investigate the nexus between
Australia’s colonial past and contemporary racial inequalities (Yoorrook Interim Report,
p. 89). Australia was a settlers’ country, with a colonial regime from 1788 to 1901
(Roscoe, 2018, p. 46). First Nations Peoples in Australia of Aboriginal or Torres Strait
Islander origin, were estimated to be 750,000 in number in 1788 (Hunter, 2014, p. 74).
First Nations Peoples, who have been occupying Australia for at least 40,000 years, are
referred to as “Traditional Owners” (Yoorrook Interim Report, p. xi). While there is a
dominant Western preconception that settlers came to an uncultivated land, Traditional
Owners had long created a complex system of land management in Australia (Gammage,
2011, p. 304). To them, the land is their mother, and you cannot separate the land from
the people (Gammage, 2011, p. 123). In 1770, Captain James Cook claimed the continent

of Eastern Australia as British (Darkin, 2007, p. 72). In the period that followed,
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Australia was treated as a colony by the British and as such, this so-called uncultivated
land was taken over on the grounds that it was a “ferra nullius,” which meant that the
land had no owner (Robert, 2016, p. 22). This legal construct allowed British settlers to
have unilateral possession of the land and was used until 1992 (Banerjee, 2022, p. 291;
Sarre, 1997, p. 97). Over the past 100 years, First Peoples have been calling for their
voices to be heard and their land rights to be recognized (Maynard, 2023). In addition,
they wish for the systemic problems which they face, their language and their way of life

to be acknowledged (Maynard, 2023).

Against this backdrop, in December 2019, the First Peoples’ Assembly of
Victoria (the Assembly) was established as an independent and democratically elected
body to represent both First Peoples in the State (Wahlquist, 2019). The idea emerged
that a truth and justice process was needed to analyze the origins and ongoing effects of
the injustices experienced by First Nations in Victoria since colonization (Ore, 2024). In
June 2020, the Assembly passed a resolution seeking commitment from the State to
establish a truth and justice process (Tyerri Yoorrook Seed of Truth Report, p. 4). One of
the key objectives of the YTC was to secure the widest possible participation of
Australian people in the process (Tyerri Yoorrook Seed of Truth Report, pp. 6-7). In
2022, the Australian Reconciliation Barometer, however, found that only 6% of non-
indigenous respondents had participated in a local truth-telling activity, compared to 43%
of First Peoples (Nelson, 2022, p. 110). However, the report also found that 76% of the
public agreed that First Nations cultures were important to Australia’s national identity
(2022). The YJC therefore made significant efforts to make its work publicly known to

get more participation in the process (Tyerri Yoorrook Seed of Truth Report, p. 36).
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As to the composition of the YJC, the selection criteria mainly required a majority
of commissioners be Aboriginal and at least two be Victorian Traditional Owners
(Yoorrook Interim Report, p. 3). Further criteria were meant to ensure that
commissioners had the required skills to deliver on the commission’s very broad
mandate, which spanned over a period of more than 200 years (Norlin et al., 2024, p. 7).
In essence, this mandate encompassed all historical and ongoing injustices committed by

both State and non-State entities against First Nations Peoples (Norlin et al., 2024, p. 7).

In March 2022, the YJC, the first formal truth-telling process led by First Peoples
in Australia was created (Yoorrook Interim Report, p. 89). Its name, “Yoo-rrook,” means
“truth” in the Wemba Wemba (Wamba Wamba) language, which is spoken by the
northwest First Peoples in Victoria (Wafer et al., 2008, p. 79). The YJC described its own
methodology as “weaving Western methodological rigor into the methodological
foundation of Aboriginal ways of knowing, being and doing” (Yoorrook Interim Report,
p. 7). Essentially, the YJC was modelled on the South African Truth and Reconciliation
Commission and had the same powers as a royal commission (Ore, 2024). It was thus
empowered to subpoena documents and summon witnesses (Ore, 2024). The YJC does
not, however, hold any judicial power but can refer crimes to law enforcement (Ore,

2024).

Since its appointment, the YJC has released several reports, including the
Yoorrook Interim Report in June 2022 (Yoorrook Interim Report, p. 11). This report
describes the challenges faced in the first year of the commission’s work and what steps
have been taken to overcome them and reiterates the goal that resulting recommendations

must lead to fundamental change (Yoorrook Interim Report 2022, p. 19). To better
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identify current systemic injustices, the YTC engaged with Elders, who are the respected
guardians of wisdom, beliefs, practices and customs among First Peoples (Yoorrook
Interim Report 2022, pp. 9, 13). The Elders’ voices were heard first during Yoorrook’s
yarning circles (a way of passing on cultural knowledge and telling stories), wurrek
tyerrang (public hearings), and nuther-mooyoop (written submissions) (Yoorrook Interim
Report 2022, pp. 13, 20-21). Several priority areas were identified, including (i) child
protection and criminal justice; (ii) land, sky and waters; (iii) health, education and
housing; and (iv) economic prosperity (Norlin et al., 2024, p. 7). In addition, three issues
cut across the themes: the impact of racism, the continuity of culture and identity, and
self-determination (Yoorrook Interim Report, pp. 27-28). In summary, the Elders opined
that these issues were fundamental for change to happen (Yoorrook Interim Report, pp.

27-28).

In August 2023, the YJC released another report, dealing with the State of
Victoria’s child protection and criminal justice systems (Yoorrook for Justice Report, p.
4). The methodology followed by the YJC in this report is of particular interest. The
Yoorrook for Justice Report contains an in-depth study on the historical foundations of
the child protection and the criminal justice systems in Victoria (Yoorrook for Justice
Report, pp. 46—67). It analyses how First Peoples’ families and communities have been
subject to institutional violence, systemic racism and human and cultural rights violations
since the colonial era (Yoorrook for Justice Report, pp. 46-51, 62—63). Since the scope of
the YJC’s work is quite broad, the treatment of indigenous children by both the social
welfare and the criminal justice systems should be analyzed in detail as an illustrative

case study of the commission’s work.
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In particular, the YJC found that systemic racism lay throughout the whole child
protection and criminal justice systems (Yoorrook for Justice Report, p. 15). This racism
pervades laws, policies and practices and unfairly disadvantages First Peoples (Yoorrook
for Justice Report, p. 15). According to the Yoorrook for Justice Report, the Victorian
government has partially acknowledged that Victoria’s laws and policies are creating
systemic injustices for Victoria’s First Peoples and originate from “their roots in
colonization” (Yoorrook for Justice Report, p. 40). In addition, the YJC’s historical
analysis showed that British settlers forced First Peoples off their land and reinforced
their control over the land by imprisoning them on missions and reserves, as well as

taking away their children (Yoorrook for Justice Report, pp. 49-58).

Historically, these injustices have continued over time but changed form
(Yoorrook for Justice Report, pp. 66—67). A good example is provided by the progressive
laws which were meant to protect First Peoples but actually impeded their rights.
Initially, under the Aborigines’ Protection Act of 1869 and the Aboriginal Lands Act of
1970, First Peoples were restricted on where they could work, marry and own property
(State Library Victoria, 2019). Considering these restrictions, First Peoples were often
found to be on the poverty line (Australian Human Rights Commission, 1997). Parents
whose children were being cared for by the extended family were classed as “neglected”
(Australian Human Rights Commission, 1997). Children’s welfare legislation, such as
Aborigines’ Protection Act 1886 (Vic), advocated the removal of First Peoples’ children
from their families and communities for poverty or neglect (State Library Victoria, 2019).
This system was maintained under the Children’s Welfare Act 1958 (Vic), which was a

facially neutral law (Parliament of Australia, 2013). Children deemed to be in poverty, or
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who the police thought were in need, were taken from their families for their own good
(Parliament of Australia, 2013). The Children’s Welfare Department also gave them a
criminal conviction and documented them as being “in need of care and protection”
(Yoorrook for Justice Report, p. 59). The practice of giving a criminal conviction to
children continued until 1989 (Yoorrook for Justice Report, p. 59). More recently, the
Children, Youth and Families Act 2005 (Vic) acknowledged the role which the child
protection system has played in systemic racism (Yoorrook for Justice Report, p. 84).
While the YJC has welcomed this formal recognition, it also noted that it, however, failed
to create any new rights or legal changes for indigenous children (Yoorrook for Justice

Report, p. 84).

To measure the relationship between colonial practices in the childcare system
and contemporary injustices, the YJC relied on data on structural racism in child welfare
(Yoorrook for Justice Report, pp. 95, pp. 133—-137). As a general rule, in the State of
Victoria, any person concerned with a child’s welfare can make a report to child
protection, including pre-birth reports (Yoorrook for Justice Report, p. 134). The YJC
found that, in 2022, one in five pre-birth reports related to First Peoples’ children
(Yoorrook for Justice Report, p. 134). It also found that, according to unpublished data of
the Department of Families, Fairness and Housing, pre-birth reports for First Peoples’
children were more than double those of other children (Yoorrook for Justice Report, p.
134). In the YJC’s view, this evidence suggests that racist stereotypes regarding First
Peoples’ mothers continue to drive health practitioners to report them to child protection

(Yoorrook for Justice Report, p. 134).
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Ultimately, the YJC found that the process which had allowed systemic injustices
to persist since the colonial era was intergenerational (Yoorrook for Justice Report, p.
128). In other words, structural racism had run throughout generations of Aboriginal
people (Yoorrook for Justice Report, p. 128). This was reflected in many areas, such as
family violence, substance misuse, homelessness and hyper-incarceration (Y oorrook for
Justice Report, p. 128). In particular, the YJC found evidence of entrenched systemic
racism in the criminal justice system (Yoorrook for Justice Report, p. 236). For example,
it heard from witnesses that racist over-policing was systemic and prevalent in Victoria
(Yoorrook for Justice Report, p. 253). Moreover, First Peoples are 3.6 times more likely
to be stopped for no reason by the police than whites (Yoorrook for Justice, 2023, p.
256). Additionally, the police are 7.4 times more likely to subject First Peoples to
unjustified post stop conduct (Yoorrook for Justice Report, 2023, p. 256). Similarly, First
Peoples’ children are overrepresented in the criminal justice system (Yoorrook for Justice
Report, p. 314). As such, the YJC recommended that the age of criminal responsibility
should be raised to 14 with no exceptions (Yoorrook for Justice Report, p. 314). The YJC
also found, in 2021-22, First Peoples’ children, aged 10 to 17 years, were 11 times more
likely than their counterparts to be under youth justice supervision in Victoria (Yoorrook
for Justice Report, p. 315). The YJC found several reasons for this difference (Yoorrook
for Justice Report, p. 316). The Victoria Police is more likely to arrest and detain First
Peoples’ children than caution them (Yoorrook for Justice Report, p. 316). First Peoples’
children are detained for more days than other children (Yoorrook for Justice Report,
2023, p. 316). Accordingly, the YJC made radical recommendations, such as raising the

minimum age of detention to at least 16 years old (which would, in turn, remove on
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average 32 Aboriginal children from prison each year) (Yoorrook for Justice Report, p.

329).

Although the YJC will only deliver its final report in 2025, the early experience of
the commission is particularly relevant to the analysis of institutional racism by truth
commissions. Unlike previous local inquiries in Australia, the YJC had stronger authority
in the country, due to the greater participation and representation of First Peoples, the fact
that it was royal commission, and the broad scope of its mission (Bracka, 2024, p. 8).
Under the commission’s terms of reference, the YJC’s mandate entailed investigating
both systemic injustices committed against indigenous populations during the colonial era
and current ones (Bracka, 2024, p. 8). As a result of this broad mandate, the YJC was
able to draw clear connections between former colonial practices and present-day
institutional violence in the areas of child protection, healthcare, land ownership, law
enforcement and criminal justice (Boffa & Mackay, 2024, p. 1; Porter, L. et al., 2024, p.

23).

For Bracka (2024), an Australian transitional justice scholar, the impact of the
YJC, in terms of truth-reckoning, is more significant than for other truth commissions (p.
9). The author (2024) observes that the South African TRC’s narrow framing of truth-
telling and its legalist approach meant that it only focused on serious violations of human
rights (p. 9). The TRC therefore failed to capture (and record) the experiences of those
who had been subject to the Apartheid regime on a daily basis (Bracka, 2024, p. 9).
Similarly, the Canadian Truth and Reconciliation Commission overly focused on the
issue of residential schools but failed to make connections between past colonial practices

and ongoing harm (Bracka, 2024, p. 9). By contrast, the hearings of the YJC provided
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useful insights into the reality of indigenous people’s experiences of institutional racism
in Australia (Yoorrook Interim Report, p. 27). In respect with the memory-building
function of truth commissions, these testimonies will remain available for future

generations, and thus contribute to Australia’s national narrative.

Although the YJC achieved notable results as a truth-telling and memory-building
body, its proponents had, however, envisioned reparations and independent indigenous
governance as key priorities (Bracka, 2024, p. 11). In this respect, the YJC significantly
differs from the Canadian Truth and Reconciliation Commission. In the latter case, the
mandate of the commission emphasized on the transformative potential of truth in order
to promote healing and reconciliation, and on the creation of a platform for survivors of
assimilationist residential schools (Maddison et al., 2023, p. 214). The experience of the
Canadian Truth and Reconciliation Commission eventually proved disappointing
(Maddison et al., 2023, p. 214). It was perceived by the Canadian government as an
opportunity to “put the past behind us,” rather than to show how present-day policies
reiterate historical injustices and indigenous-settler power relations (Maddison et al.,
2023, p. 214). In fact, the YJC is a departure from previous transitional justice initiatives
since it suggests large-scale structural reforms and ambitious policy measures (Y oorrook

Interim Report, p. 64).

Some legal commentators have, however, criticized the work of the YJC. They
have argued that these recommendations are legally unsound, contain historical
inaccuracies and show a simplistic understanding of highly complex social issues
(Merritt, 2024; Sutton, 2009). These authors contend that giving greater political

autonomy to First Nations People and recognizing their suffering will not help them to
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overcome these issues (Merritt, 2024; Sutton, 2009). Yet, the YJC innovates by
requesting measures going beyond public apologies and by asking for reparations for
current-day social injustices which find their origins in past atrocities. The pragmatic
approach of the YJC, which, unlike other truth commissions, prioritized social change
over truth and memorization efforts, is highly relevant in the context of racial inequality.
As stated above, previous attempts to set the historical record straight have proved useful

but have failed to produce any meaningful change for encumbered communities.
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Chapter VL.

Findings

To this day I believe we are here on earth to live, grow up and do what
we can to make this world a better place for all people to enjoy
freedom. Differences of race, nationality or religion should not be used

to deny any human being citizenship rights or privileges.

— Rosa Parks

It is difficult to assess the impact of truth commissions’ recommendations of
legislative efforts given the high number of recommendations and the fact that some
recommendations were worded in very general terms, without suggesting specific policy
measures (Loessberg & Koskinen, 2018, p. 110). In addition, the recommendations made
by the three commissions under scrutiny included a wide range of sectors, for instance,
employment, education, criminal justice, social policy and health.

As regards the Kerner Commission, as shown in Table 1, many recommendations
in the areas of housing, education and employment gave rise to significant reforms within
five years of the adoption of the report (Lipsky and Olson, 1977, p. 141). As previously
stated, one third of the five-year housing goal set by the report was met (Lipsky and
Olson, 1977, p. 141). Based on a detailed examination of the implementation of the
recommendations of the Kerner Report, Loessberg & Koskinen (2018) show that many

legislative measures were directly linked to the commission’s recommendations, such as
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adoption of the 1968 Fair Housing Act and the reforms of the Model Cities and Urban
Renewal scheme (p. 110). In their study, Loessberg & Koskinen (2018) compare the
substantive contents of the thirty one recommendations contained the Kerner Report with
new laws that were passed over a five-year period from the issuance of the report. While
their findings are enlightening, their methodological approach is, however, objectionable.
The fact that these reforms were adopted within a reasonably short period of time from
the issuance of the recommendations does not meet the threshold of smoking-gun
evidence. While it may confirm the hypothesis that the legislation was amended because
of the Kerner Commission’s recommendations, it does not discard other plausible
reasons, which may have led Congress to adopt these policies. Therefore, new laws
inspired from the experience of the Kerner Commission are only “hoop evidence,”
evidence confirming the hypothesis that the commission drove these legislative changes,
without disproving other possible causes.

Nonetheless, these scholars (2018) have made a strong argument that many of the
Kerner Commission’s preliminary recommendations on law enforcement (adopted only
two weeks of the appointment of the commission) were implemented (p. 111). These
recommendations were very specific and included, for instance, changes in police
training and operational practices, police department conferences, local initiatives and
new National Guard training programs on issues of race (Loessberg & Koskinen, 2018, p.
111).

As mentioned above, the GTRC’s recommendations were not followed up and did
not trigger any legislative changes (Lieberman, 2022). No measurable impact was found

in the following areas: the creation of new jobs or fair wages, changes to the welfare
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program, and ending the de facto segregation. In addition, the GTRC issued less
recommendations than the Kerner Commission and the YJC. In particular, it did not
make any recommendations in the following areas: the construction of new housing,
changes to child protection system, changes to the criminal justice system, transferring
decision-making power and authority, and awarding compensation. In 2020, there was a
shift in attitude as the Greensboro Police Department issued a formal apology (Ebrahimji,
2020).

In addition, the work of the GTRC inspired a project to appoint a similar
commission in Charlottesville (Green, 2020). This means that the GTRC’s work had a
major impact on civil society. This is an unexpected finding of this thesis. Although there
was no significant legislative changes following the Greensboro Report, the GTRC
seemed to have generated interest in civil society in creating a commission in a
neighboring city on a similar model.

As to the YJC, the open dialogue between the commission, which regularly sent
recommendations to the Australian government, which either accepted or declined to act
on that basis allowed to make a direct connection between these recommendations and
changes in the law. Therefore, they constitute “smoking-gun evidence” that these changes
happened because of the YJC and no other causes. In this respect, the Australian
government adopted several recommendations relating to the diversification of the police,
changes to child protection system, changes to the criminal justice system, transferring
decision-making power and authority, and awarding compensation. Incidentally, these
recommendations also had a civil impact, such as ending the de facto segregation and the

allotment of responsibility through apologies from the government and the police.
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Nonetheless, there are some research limitations to these findings. First, the
process-tracing method used in this thesis requires a high threshold of evidence, which is
difficult to meet in practice. Therefore, findings remain limited. Secondly, this thesis has
sought to contribute meaningfully to the scholarship by offering a new theoretical
framework explaining that truth commissions, which conduct in-depth analyses of how
racially biased laws historically developed and consolidated deep-seated racial
discriminations in law and policy, generate better legal reforms. By using this framework,
it has also shown that truth commissions, which refrain from doing so, rarely create
legislative or government changes. While the time and resources allocated to this
research are limited, more research should be undertaken to further theorize this

relationship and explain in greater detail the specific causal mechanisms at hand.
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Table 1. Legislative Reforms

Kerner GTRC YJC
Commission
Political impact
Creation of new jobs/Fair Yes Yes Report to address
wages recommended recommended this in 2025

Hoop evidence

No measurable

impact
Construction of new Yes N/A Report to address
housing recommended this in 2025
Hoop evidence
Changes to the welfare Yes Yes Report to address
program recommended recommended this in 2025

Hoop evidence

No measurable

impact
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Kerner GTRC YJC
Commission
Political impact
Diversification of police Yes Yes Yes
recommended recommended recommended
(structural/cultural
changes) - — -
Hoop evidence No measurable | Police agreement
impact (but
discussions in
2020)
Changes to child No N/A Yes
protection system recommended
Government

partial agreement

(A transfer of
powers will be
given to groups as
a result of treaties
negotiated with

the government)
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Kerner GTRC YJC
Commission
Political impact
Changes to the criminal Yes N/A Yes
justice system recommended recommended
Hoop evidence Government
partial agreement,
but no change on
age of criminality
Transferring decision- N/A N/A Yes
making power and recommended
authority
Government
partial agreement
Awarding compensation N/A N/A Yes
recommended
Government

partial agreement
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Kerner GTRC YIC
Commission
Civil impact
Ending de facto Yes Yes Yes
segregation recommended recommended recommended
(racism and lack of — — —
cultural competence) .
Hoop evidence No measurable Government
impact agreement
Allotment of N/A Yes Yes
responsibility recommended recommended
(apologies from the - -
t . .
government) City Council Government
expressed regret agreement

in 2009 but
formally
apologized in

2020

(The government
made a formal
apology to those
who experienced
historical abuse
and neglect as

children)
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Kerner GTRC YIC
Commission
Civil impact
Allotment of N/A Yes Yes
responsibility recommended recommended
(apologies from the — —
police) . . .
City Council Police agreement
apologized for
the police in
2020
Unforeseen benefits Enduring Yes Too early to tell
influence on
structural reforms
Charlottesville
(2017)

58




Chapter VII.

Conclusion

This thesis has attempted to understand and conceptualize the processes through
which truth commissions for racial justice led to legal reforms. Given the methodological
challenges that arise when assessing the impact of truth commissions, this project has
attempted to overcome these issues by selecting a small-n sample of cases, which
specifically dealt with racial injustice, and by building a new theoretical framework to
explain these complex causal processes [Table 1 Legislative Reforms]. As shown above,
despite its controversial findings, the Kerner Report was a bestseller at the time. While
many Americans disagreed with its contents, there is a supposed positive correlation
between the number of copies of the Kerner Report sold and greater social reforms
(which has not been measured here due to time and space constraints). In any event, the
Kerner Report undeniably influenced political reforms in several areas of the law. This
thesis acknowledges that there is no “smoking-gun” evidence that these reforms were
implemented because of the Kerner Commission’s Report (and no other alternative
reason). Applying a “but-for test,” this thesis has, however, argued that many of these
reforms would not have happened without the Kerner Commission’s key contribution and
its lasting influence on American politics.

Moreover, this research has also highlighted stark differences in the methods
followed by truth commissions which dealt with racial justice issues. Both the Kerner
Commission and the YJC sought to connect the dots between past colonial practices and

enduring discriminations entrenched in law and policy. It follows from this qualitative
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assessment that these commissions seemed to have achieved better outputs in terms of
legal and structural reforms. Their in-depth assessment of the causes of contemporary
racial inequalities resonated with policy-makers and provided impetus for legislative
change. By contrast, the GTRC addressed racial injustice by determining the allocation of
individual (criminal) liabilities in the face of a denial of justice. This approach generated
limited political reforms but still triggered civil mobilization. It is remarkable that the
GTRC has inspired new reconciliation efforts in Charlottesville, Virginia. Yet, most of
the GTRC’s recommendations remained idle and did not lead to any structural reforms.
Therefore, this thesis has sought to make an original contribution to the literature
on transitional justice and race relations, by proposing a new theoretical framework in
relation to the impact of truth commissions for racial justice, an area which is growing
but remains undertheorized. Further research should be conducted to measure what causal
mechanisms make truth commissions’ processes more impactful in terms of legislative
reforms than others. For instance, a quantitative analysis may help establish a direct
correlation between the number of newspapers mentioning the operations of a truth
commission for racial justice (like the number of copies of the Kerner Report sold in its
own time) and an increased number of anti-discrimination bills or laws. In addition, while
regression analyses only allow to make cautious causal inferences, more theorization may
be needed to explain these causal mechanisms and possible intervening variables. As
mentioned above, it is particularly difficult to measure the impact of truth commissions
on legislative reforms since many changes occur several years, or even decades, after the

end of their operations.
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Finally, the overarching purpose behind this research was to find out why the U.S.
may need a truth commission in the aftermath of “BlackLivesMatter.” First, several
factors show that there is a pressing need for a national truth commission on racial
justice. Since the civil rights movement, the socio-economic gap between whites and
blacks has remained in the U.S. (Stantcheva, 2021). The median black household income
only represents 60% of the median white household income (Stantcheva, 2021). Life
expectancy is statistically shorter for black Americans than for white Americans
(Stantcheva, 2021). Similarly, black home ownership is 50% lower than white home
ownership. The COVID-19 pandemic has accentuated these racial inequalities even
further (Stantcheva, 2021). More importantly, American society has become polarized as
the causes of racial disparities in the U.S. and how to address them (Stantcheva, 2021). It
follows that establishing a federal truth commission now may help to build a national
collective memory of the country’s history of past atrocities and racial subordination
connected to present-day violence against blacks. Secondly, this qualitative research has
rebutted the claim made by some scholars that truth commission have no measurable
impact on legal reforms. Through the “root cause” framework, it has specifically argued
that truth commissions for racial justice which conduct detailed analysis on the legacy of
slavery achieve better legislative reforms. This may be a useful takeaway for designing a
truth commission for racial justice after “BlackLivesMatter.” From a practical
perspective, this thesis has also identified several areas of concern, such as the need to
secure sufficient funding for a truth commission to fully carry out its mission and to
actively involve victims and members of disadvantaged communities to warrant the

commission’s legitimacy.

61



Appendix 1.

Definitions

Apartheid: According to the Encyclopedia Britannica (2023),

apartheid, (Afrikaans: “apartness”) [refers to a] policy that governed
relations between South Africa’s white minority and nonwhite majority
for much of the latter half of the 20" century, sanctioning racial
segregation and political and economic discrimination against nonwhites.
Although the legislation that formed the foundation of apartheid had been
repealed by the early 1990s, the social and economic repercussions of the
discriminatory policy persisted into the 21st century.

BlackLivesMatter: The BlackLivesMatter movement (2023) defines itself in the
following terms:

BlackLivesMatter was founded in 2013 in response to the acquittal of
Trayvon Martin’s murderer. Black Lives Matter Global Network
Foundation, Inc. is a global organization in the US, UK, and Canada,
whose mission is to eradicate white supremacy and build local power to
intervene in violence inflicted on black communities by the state and
vigilantes. By combating and countering acts of violence, creating space
for black imagination and innovation, and centering black joy, we are
winning immediate improvements in our lives.

Civil Rights Movement: According to the Encyclopedia Britannica (2023), the American
civil rights movement refers to:

[a] mass protest movement against racial segregation and discrimination in
the southern United States that came to national prominence during the
mid-1950s. This movement had its roots in the centuries-long efforts of
enslaved Africans and their descendants to resist racial oppression and
abolish the institution of slavery. Although enslaved people were
emancipated as a result of the American Civil War and were then granted
basic civil rights through the passage of the Fourteenth and Fifteenth
amendments to the U.S. Constitution, struggles to secure federal
protection of these rights continued during the next century. Through
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nonviolent protest, the civil rights movement of the 1950s and ’60s broke
the pattern of public facilities’ being segregated by “race” in the South and
achieved the most important breakthrough in equal-rights legislation for
African Americans since the Reconstruction period (1865-77). Although
the passage in 1964 and 1965 of major civil rights legislation was
victorious for the movement, by then militant black activists had begun to
see their struggle as a freedom or liberation movement not just seeking
civil rights reforms but instead confronting the enduring economic,
political, and cultural consequences of past racial oppression.

Institutional (or Structural, or Systemic) Racism: The Cambridge Dictionary provides the
following definition of the term:

Policies, rules, practices, etc. that are a usual part of the way an
organization works, and that result in and support a continued unfair
advantage to some people and unfair or harmful treatment of others based
on race.

Jim Crow Laws: According to the Encyclopedia Britannica (2023), Jim Crow laws were:

in U.S. history, any of the laws that enforced racial segregation in the
South between the end of Reconstruction in 1877 and the beginning of the
civil rights movement in the 1950s. Jim Crow was the name of a minstrel
routine (actually Jump Jim Crow) performed beginning in 1828 by its
author, Thomas Dartmouth (“Daddy”) Rice, and by many imitators,
including actor Joseph Jefferson. The term came to be a derogatory epithet
for African Americans and a designation for their segregated life.

From the late 1870s, Southern state legislatures, no longer controlled by
so-called carpetbaggers and freedmen, passed laws requiring the
separation of whites from “persons of color” in public transportation and
schools. Generally, anyone of ascertainable or strongly suspected black
ancestry in any degree was for that purpose a “person of color”; the pre-
Civil War distinction favoring those whose ancestry was known to be
mixed — particularly the half-French “free persons of color” in Louisiana —
was abandoned. The segregation principle was extended to parks,
cemeteries, theatres, and restaurants in an effort to prevent any contact
between blacks and whites as equals. It was codified on local and state
levels and most famously with the “separate but equal” decision of the
U.S. Supreme Court in Plessy v. Ferguson (1896).

In 1954 the Supreme Court reversed Plessy in Brown v. Board of
Education of Topeka. It declared segregation in public schools
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unconstitutional, and, by extension, that ruling was applied to other public
facilities. In the years following, subsequent decisions struck down similar
kinds of Jim Crow legislation.

Race: Goodman (2015) provides a succinct definition of “race” as referring to a social

construct, rather than a mere biological concept, that categorizes human beings based on

shared physical, historical, cultural and social factors (p. 7),

Transitional Justice: According to the International Center for Transitional Justice (ICTJ)

(2023), transitional justice refers to:

how societies respond to the legacies of massive and serious human rights
violations. It asks some of the most difficult questions in law, politics, and
the social sciences and grapples with innumerable dilemmas. Above all,
transitional justice is about victims.

Truth Commissions: The ICTJ (2013) provides the following definition of truth

commissions:

Truth commissions are official, nonjudicial bodies of a limited duration
established to determine the facts, causes, and consequences of past
human rights violations. By giving special attention to testimonies, they
provide victims with recognition, often after prolonged periods of social
stigmatization and skepticism. Truth commissions can contribute to
prosecutions and reparations through their findings and recommendations,
assist divided societies to overcome a culture of silence and distrust, and
help to identify institutional reforms needed to prevent new violations. (p.
9)
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