
Judicial Bias and Religious

Assumptions in U.S. Asylum

Adjudication

Citation
Xiong, Kang . 2025. "Judicial Bias and Religious Assumptions in U.S. Asylum Adjudication."
Master's thesis, Harvard Divinity School

Link
https://dash.harvard.edu/handle/1/42718562

Terms of use
This article was downloaded from Harvard University’s DASH repository, and is made
available under the terms and conditions applicable to Other Posted Material (LAA), as set
forth at
https://harvardwiki.atlassian.net/wiki/external/NGY5NDE4ZjgzNTc5NDQzMGIzZWZhMGFlOWI2M2EwYTg

Accessibility
https://accessibility.huit.harvard.edu/digital-accessibility-policy

Share Your Story
The Harvard community has made this article openly available.
Please share how this access benefits you. Submit a story

https://dash.harvard.edu/submit-story?publicationId=977f7195-819e-41e7-ad17-d76cd857e9d5


1

Kang Xiong

Senior Seminar

Judicial Bias and Religious Assumptions in U.S. AsylumAdjudication

When Yong Ting Yan stood before the immigration judge, he was asked a series of

theological questions: “What are the Beatitudes? Which book in the Pentateuch is considered

the book of law?” When he hesitated and mistakenly answered “Genesis” instead of

“Leviticus,” the judge’s skepticism deepened. Yan had fled China after being arrested for

attending an underground church service, beaten by authorities who viewed his faith as a

threat.1 Yet in an American courtroom—where religious freedom was enshrined in law—his

belief was put on trial in an entirely different way. The judge was not questioning whether

Christianity was persecuted in China; he was questioning whether Yan was Christian enough

to deserve protection.

In that moment, the courtroom became a theological test, where faith was measured not

by lived experience or devotion, but by doctrinal precision. It was an assumption shaped by

American social norms — where faith is expected to be verbalized, structured, and

intellectualized. But for Yan, his Christianity was something else somewhat: an intimate,

underground experience where survival, not theology, was the priority. When the judge ruled

against him, he was not just denying Yan asylum; he was denying the legitimacy of a faith

that did not fit his own cultural expectations.

Yan’s case is not unique. Immigration courts, despite their claim to legal neutrality, are

deeply shaped by religious and cultural biases. Judges bring their own worldviews into the

1 Yong Ting Yan v. Gonzales 438 F.3d 1249, United States Court of Appeals, Tenth Circuit,
March 2, 2006, 05-9564.
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courtroom, often unconsciously applying Americanized understandings of religion and

persecution when evaluating asylum claims. Legal provisions are shaped by the intersection

of social values, cultural identities, and political forces. While the U.S. Constitution explicitly

prohibits the establishment of an official religion, religious ideologies have historically

influenced American legislation, including immigration law, embedding cultural biases into

its frameworks. Judges, whether consciously or unconsciously, often rely on these inherited

biases when interpreting claims, inadvertently perpetuating systemic inequalities. This paper

aims to examine how judicial assumptions shaped by cultural and religious prejudices

influence asylum decisions and explores strategies to mitigate such impact. Three particular

asylum cases—Yan v. Gonzales, Pavlova v. INS, and Fiadjoe v. Attorney General of the

United States — exemplify how judicial interpretations of key asylum criteria, such as

religious sincerity, persecution, and cultural identity, are shaped by underlying biases. In each

case, the judge's reasoning reveals perspectives rooted in American religious and cultural

norms, leading to distorted evaluations of the applicants' experiences. These biased

judgments resulted in unjust denials of asylum, highlighting the persistent influence of

cultural and religious preconceptions within immigration law.

To grasp the enduring influence of religious ideologies on contemporary immigration law,

it is essential to first understand their historical roots. From the earliest immigration policies

to modern legal practices, religious and cultural assumptions have consistently defined the

boundaries of inclusion and exclusion, often reflecting the dominant Protestant worldview.

These assumptions, deeply intertwined with notions of morality and civic virtue, not only

guided legislative decisions but also left a lasting imprint on the interpretation of key legal
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concepts, such as “particular social group” and “religious persecution,” shaping the landscape

of immigration adjudication today.

From the nation's founding, religious ethics played a critical role in shaping the legal

framework governing immigration. The 1795 Naturalization Act, which restricted citizenship

to "free white persons of good moral character,"2 introduced a moral standard closely tied to

the dominant Protestant worldview. The emphasis on "good character" reflected values rooted

in Calvinist teachings, which associated self-discipline, industriousness, and economic

success with moral virtue. Calvinist principles, such as predestination, further reinforced this

connection.3 As Max Weber argued in The Protestant Ethic and the Spirit of Capitalism,

Protestants, particularly Calvinists, placed significant importance on hard work, frugality, and

personal responsibility—an ethos that fueled individual effort and economic success.4

Such criteria did more than establish an abstract moral standard; they actively excluded

individuals deemed morally or culturally incompatible. Carol A. Horton, in Race and the

Making of American Liberalism, argues that these exclusionary practices were deeply

intertwined with racial hierarchies. The "good character" requirement functioned as a moral

gatekeeping mechanism, privileging white Protestant settlers while marginalizing racial and

religious minorities.5 Consequently, individuals whose religious practices, cultural norms, or

economic standing did not align with these values were systematically excluded from the

nation's moral and civic framework. Immigrants from non-Protestant traditions, such as

2 "Alien and Sedition Acts (1798)," National Archives,
https://www.archives.gov/milestone-documents/alien-and-sedition-acts.
3 Weber Max, Protestant Ethic and the Spirit of Capitalism (Taylor & Francis Group, 2013).
4 Weber Max, Protestant Ethic and the Spirit of Capitalism (Taylor & Francis Group, 2013).
5 Carol A. Horton, Race and the Making of American Liberalism (Oxford University Press,
2005).

https://www.archives.gov/milestone-documents/alien-and-sedition-acts.


4

Catholics, Jews, or Chinese, were frequently perceived as fundamentally incompatible with

American values. Horton emphasizes that this exclusion was both cultural and legal, as the

moral framework underpinning "good character" served as a justification for policies

explicitly favoring groups culturally aligned with the Protestant elite.6 This framework laid

the ideological foundation for the racialized and religiously charged immigration laws that

emerged in the 19th and early 20th centuries, solidifying a hierarchy that placed white

Protestants at the apex of the social order.

The Immigration and Nationality Act of 1965 formally withdrew race-based quotas,

emphasizing family reunification and skill-based immigration, marking a significant step

toward equality.7 However, as Mae Ngai highlights in Impossible Subjects: Illegal Aliens and

the Making of Modern America, these reforms did not fully dismantle the biases embedded

within the system. While explicitly racial restrictions were abandoned, the criteria for

exclusion were reshaped to privilege immigrants whose skills and moral values aligned with

American ideals.8 Over nearly two centuries, it would be an oversimplification to claim that

today’s inequalities in immigration law are direct continuations of its origins in overtly

religious and racial discrimination. Nevertheless, the evolution of immigration law has

revealed its enduring role as a mechanism for defining desirability through moral and cultural

standards. Particularly from the late 20th century onward, revisions to immigration law have

reflected efforts to adapt to changing societal conditions, selectively welcoming certain

groups while rejecting others. Beneath the rhetoric of humanitarianism, such as the promotion

6 Carol A. Horton, Race and the Making of American Liberalism (Oxford University Press,
2005).
7 Mae M. Ngai, Impossible Subjects: Illegal Aliens and the Making of Modern America
(Princeton University Press, 2014).
8 Ibid.
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of asylum and family reunification, the system continues to perpetuate biases shaped by

underlying values.

During the Cold War, asylum policy became a strategic tool, reflecting America’s

ideological battles besides purely humanitarian concerns. As Martin J. Medhurst explores in

his work, refugees fleeing communist regimes were celebrated as symbols of America’s

commitment to freedom and democracy.9 For instance, Cuban refugees were often granted

asylum swiftly, portrayed as victims of communist oppression and used to reinforce U.S.

critiques of Fidel Castro’s regime. In contrast, asylum seekers from right-wing dictatorships

supported by the U.S., such as those fleeing violence in El Salvador or Guatemala, often

faced far greater hurdles in proving their claims.10 This selective approach disproportionately

favored those whose experiences aligned with U.S. geopolitical interests, marginalizing

others whose claims did not fit the dominant narrative. This institutionalized hierarchy within

asylum policies perpetuated cultural and moral biases, reinforcing the notion that some

refugees were more deserving of protection than others.

After 9/11, these biases became more pronounced as national security concerns merged

with cultural anxieties. Louise Cainkar, in Homeland Insecurity: The Arab American and

Muslim American Experience after 9/11, describes how Muslim-majority immigrants were

disproportionately subjected to surveillance and heightened scrutiny in asylum hearings.11

These policies, shaped by security fears further emphasized the discretionary power of

9 Robert L. Ivie et al., Cold War Rhetoric: Strategy, Metaphor, and Ideology (Michigan State
University Press, 1997).
10 Susan Gzesh, Central Americans and Asylum Policy in the Reagan Era, (Migration Policy
Institute, 2006)
11 Louis A. Cainkar, Homeland Insecurity: The Arab American and Muslim American
Experience After 9/11 (Russell Sage Foundation, 2009).
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immigration officials to define who is welcome.12 While asylum is framed as a humanitarian

mechanism, its application has often reflected deeper societal values and fears, underscoring

its role as a tool for reinforcing evolving cultural hierarchies.

The policies introduced after the 1965 Immigration Act demonstrate how national

security concerns and cultural biases have become intertwined, shaping immigration

enforcement in ways that often reinforce existing prejudices rather than dismantling them.

This pattern is not novel; it reflects a longstanding tendency to use immigration policy as a

tool for upholding societal values, particularly those influenced by religious and ideological

assumptions. Yet, rather than being explicitly codified in legal language, these biases are now

perpetuated through the discretionary power in the asylum process. This shift underscores the

importance of examining the human factors behind asylum decisions, specifically considering

the role of immigration judges in determining justice, rather than solely analyzing the legal

texts themselves.

By outlining how religious elements have subtly shaped the historical development of

U.S. immigration law, we are reminded that religious ideas continue to exert a powerful

influence on many decisions in today's immigration courts. Following the Cold War, asylum

became one of the primary avenues for immigrants entering the U.S., with humanitarian

motivations driving the country's acceptance of vulnerable groups fleeing persecution.13

Religious and political reasons emerged as dominant grounds for granting asylum. However,

when applicants flee oppressive conditions in their home countries seeking safety in the U.S.,

12 Ibid
13 Maria Garcia, Refugee Challenge in Post-Cold War America (Oxford University Press,
Incorporated, 2020).
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immigration courts often struggle to fully understand their diverse cultural backgrounds and

value systems, leading to problematic decisions.

Scholars have extensively explored the influence of religion on U.S. asylum law,

shedding light on how religious ideologies intersect with legal interpretations and shape

immigration outcomes. For example, Winnifred Fallers Sullivan’s The Impossibility of

Religious Freedom examines how U.S. courts struggle to define and adjudicate religious

freedom claims, revealing the tension between legal categories of religion and the lived

realities of faith.14 Kent Greenawalt’s work delves into the tension between secular law and

religious conscience,15 illustrating how legal frameworks often struggle to accommodate

diverse religious practices.16 Mae Ngai’s Impossible Subjects traces the historical roots of

immigration exclusion, showing how moral and cultural judgments embedded in early

immigration policies continue to reverberate through contemporary asylum law.17 Deborah

Anker’s research on asylum jurisprudence emphasizes how definitions of persecution and

social group membership are often filtered through Western-centric lenses, disadvantaging

applicants whose experiences do not fit these cultural expectations.18

Building on this foundation, my paper seeks to contribute to the conversation by shifting

the focus to judicial decision-making at the individual, cultural level. While much of the

14 Winnifred Fallers Sullivan, Impossibility of Religious Freedom (Princeton University Press,
2011).
15 Kent Greenawalt, Private consciences and public reasons (Oxford University Press, 1995).
16 Kent Greenawalt, Conflicts of law and morality (Oxford University Press, 1987).
17 Mae M. Ngai, Impossible Subjects: Illegal Aliens and the Making of Modern America
(Princeton University Press, 2014).
18 Deborah Anker, "Women Refugees and the Development of US Asylum Law:
1980-present," Refugee Survey Quarterly, August 9, 2022,
https://doi.org/10.1093/rsq/hdac019.

https://doi.org/10.1093/rsq/hdac019
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existing literature addresses structural and policy-level biases, my work examines how

cultural and religious assumptions influence judges' interpretations of several key asylum

concepts. A significant factor in this challenge is the limited awareness and acceptance of the

complexity of culture and the varied ways in which beliefs are expressed. This gap in

understanding can result in flawed reasoning and inadequate representation for particularly

vulnerable and marginalized groups, further deepening their insecurity. By analyzing

appellate cases where initial denials were overturned, I aim to reveal how these unconscious

assumptions shape courtroom reasoning, distort the evaluation of asylum claims, and

ultimately undermine the fairness of judicial rulings. Through this lens, my paper highlights

the need for greater cultural competency and awareness in immigration courts, offering

insights that could inform judicial training and promote more equitable adjudication

processes. To ground this analysis, I have selected three cases that illustrate the impact of

these cultural and religious assumptions, exploring avenues for achieving more just asylum

decisions.

Methodology

Building on the historical context outlined above, in addition to focusing on criteria

based on race and class, U.S. immigration law enforcement has increasingly paid attention to

asylum seekers and refugees on humanitarian grounds. Today, these groups make up a

significant portion of the immigrant population. This paper centers on this group and aims to

analyze real asylum cases to reveal how judges’ decisions may be influenced, consciously or

unconsciously, by cultural and religious biases they hold. The analysis is organized into three

sections, each corresponding to one of the core components of the asylum process.
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Under the 1951 UN Convention and the 1967 Protocol, a refugee is defined as someone

who, due to a well-founded fear of persecution based on membership in a particular social

group, is unable or unwilling to return to their home country and cannot obtain protection

there. This definition was integrated into U.S. immigration law with the Refugee Act of

1980.19 With this in mind, I have selected cases where the judge’s controversial interpretation

of "religious sincerity" "particular social group" and "persecution" played a decisive role in

the outcome, highlighting the impact of these interpretations on the fairness of rulings.

Case Selection: How andWhy I Chose Specific Cases

To select cases for this analysis, I used various online court record archives, including

databases managed by law firms, academic institutions, and government repositories.20

These archives typically include case summaries, full court transcripts, and sometimes, notes

and analyses prepared by professionals for appeal purposes. With hundreds of thousands of

records available, I applied several criteria to narrow down my selection.

First, I focused on cases from 2000 onward to ensure the relevance, as asylum law has

remained relatively stable since then. This timeframe allows us to assume a consistent

approach to asylum eligibility across cases. I then organized cases by judge, examining their

individual asylum denial rates. Denial rates vary dramatically among immigration judges,

ranging from 20% to over 98%, while the national average generally falls between 50% and

19 Franziska M. Herrmann, "Table of Cases III—Domestic Cases, United States," in 1951
Convention Relating to the Status of Refugees and Its 1967 Protocol 2e (Oxford University
Press, 2024).

20 E.g. Transactional Records Access Clearinghouse; Justia; National Immigrant Justice
Center; Casetext Search. etc
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60%.21 This variation arises from multiple factors, for example, individual judicial attitudes,

geographic influences, and docket composition.:

1. Judicial Attitude Toward Immigration: Some judges are known for their favorable

stance toward immigrants, to the extent that it has become a common appeal strategy to

try to bring cases to these sympathetic judges. Some judges, on the other hand, are

notorious for their strict stance towards new immigrants, exhibiting a tendency to deny as

many cases as possible.

2. Geographic Influence on Caseload: A judge’s location influences the types of cases

they handle. Studies indicate that many immigration judges develop a specialization in

specific case types or groups, such as religious asylum seekers, individuals with criminal

records, or refugees from particular regions. This specialization, shaped by their

geographic jurisdiction, often contributes to large variations in grant rates.

3. Docket composition: The type of docket a judge oversees can significantly affect

asylum denial rates. Judges handling detained dockets, for example, tend to have higher

denial rates, as detained applicants often face additional procedural hurdles, shorter

timelines, and limited access to legal resources, making it harder to build successful

claims. Non-detained dockets, by contrast, may allow applicants more time and

flexibility to gather supporting evidence, secure legal representation, and present a more

robust case.

In my analysis, I sought to identify cases by combining judicial statistics with online

21 "Judge-by-Judge Asylum Decisions in Immigration Courts," TRAC Immigration,
https://trac.syr.edu/immigration/reports/judge2023/.

https://trac.syr.edu/immigration/reports/judge2023/
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court record databases, focusing on judges whose denial rates were significantly higher than

the national average. I acknowledged that various factors contribute to differing denial rates,

and for judges handling specific groups, a high denial rate might sometimes be justifiable.

However, by reviewing appellate records from the U.S. Court of Appeals for the Federal

Circuit, I was able to find cases where the results suggest that judges' personal attitudes,

shaped by their cultural context and assumptions, play a greater role.

The key to this approach was concentrating on cases where immigrants successfully

appealed their initial denials in the U.S. Court of Appeals. These reversals are significant

because they often expose critical flaws in the original rulings, highlighting that decisions

may have been based on faulty legal reasoning that failed to fully consider the applicants'

legal rights. In these cases, I aimed to determine whether unconscious or conscious influences

—such as cultural or religious assumptions—had unduly impacted the judge's evaluation. By

analyzing these appellate cases, we could gain a deeper understanding of how personal

perspectives can affect the fairness of asylum decisions, shedding light on how social and

cultural factors influenced by religion can impact vulnerable immigrant populations.

In the context of my paper, all the members of the Board of Immigration Appeals (BIA)

who issued the final denial in the three cases I selected fall within this range, and their

decisions were ultimately overturned by the Federal Courts of Appeals. Therefore, based on

the appellate courts’ findings, it is reasonable to suggest that these rulings involved flawed

legal reasoning. Further analysis of the cases reveals that these decisions may even have

compromised the applicants' legal rights as protected by constitutional or international legal

standards. My goal in this paper is to trace the reasoning behind the original immigration
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judges' unfavorable decisions, critically examining whether the assumptions underlying their

legal reasoning—whether consciously or unconsciously—were influenced by religious or

cultural biases.

Furthermore, I must clarify that the cultural assumptions shaped by religious thought that

I examine are considered from the perspective of the judge, rather than the specific facts of

the case. While it may seem intuitive to focus on religious asylum cases, I contend that even

cases unrelated to religion can reveal how a judge’s personal views, influenced by their

cultural background, may shape their decisions. In such cases, religious assumptions can still

play an implicit role, intertwining with the judge's broader worldview and impacting the

outcome.

However, I do acknowledge the limitations of my approach. First, I am fully aware that

this analysis cannot reflect broad trends across immigration law practice. With only three

cases, my selection lacks broad representativeness, so while I believe these cases highlight

problematic interpretations of asylum law in some respects, I cannot claim that similar

reasoning is common across immigration law as a whole. Each case has unique factors, and it

would be unrealistic to assert that shared characteristics across thousands of cases

consistently lead to particular outcomes.

Moreover, the selection pool itself presents inherent constraints. The materials I accessed

online are available precisely because they involve contentious rulings that prompted further

scrutiny by the appellate court. As a result, the database is composed primarily of denied

cases and their associated appeals, whereas cases granted asylum in initial hearings are

generally not available online. I am confident that similar elements might appear among
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approved cases as well; for example, weaker cases that were unexpectedly approved due to a

judge’s cultural leanings. However, such cases are difficult to find in public records, as these

tend not to be uploaded.

Despite these limitations, they do not weaken the conclusions I aim to draw from

analyzing these cases—namely, that culturally ingrained biases, shaped by religious

assumptions, can lead to repressive or dismissive judgments in immigration ruling,

undermining immigrants' legal rights. Regardless of how representative this phenomenon

may be, its very existence implies that real individuals behind these cases endure devastating

life-altering consequences due to biased rulings, whether in the form of family separation or

incarceration. Understanding the influence of cultural and social factors on judicial outcomes

and developing defense strategies in response is therefore of critical importance.

I. Yan v. Gonzales

United States Court of Appeals for the Tenth Circuit 438 F.3d 1249 (2006)

The first case study delves into how a judge assesses an individual's religious belief,

offering an analysis of the reasoning behind this assessment to uncover potential limitations

in the judge's understanding of what constitutes genuine religious conviction. This is

illustrated in Yong Ting Yan v. Gonzales.

In this case, Yan, a Chinese national, sought asylum in the United States, asserting that he

faced persecution by Chinese authorities due to his Christian faith. The Immigration Judge (IJ)

denied his claim, citing two primary reasons for questioning Yan’s credibility and the

authenticity of his religious beliefs. First, the IJ expressed what he described as “concern over

Yan’s commitment to Christianity,” a factor that was deemed substantial enough to “cast
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serious doubt on Yan’s overall credibility.” Second, the IJ argued that Yan had failed to show

a “significant likelihood” that he would be targeted by Chinese authorities due to his religious

activities.22 By carefully examining the court records, we can trace the rationale used by the

judge to reach this conclusion, shedding light on the judge's underlying assumptions and

potential biases regarding the criteria used to define what constitutes genuine religious belief.

Yan testified that he was introduced to Christianity following a workplace injury, after

which he was baptized in China and began attending home church gatherings. To demonstrate

the sincerity of his faith, he described his baptism and experiences in church, including

singing hymns, receiving communion, and participating in fellowship with church elders.23

To further assess his credibility, the Department of Homeland Security’s attorney conducted a

brief doctrinal quiz, asking about the Beatitudes, which book in the Pentateuch is considered

the book of law, and the role of Psalms in the Old Testament. Yan answered most questions

correctly but showed confusion about the book of law, mistakenly identifying Genesis. When

the judge questioned him about church activities, Yan struggled to recall details like the

timing of Easter and was unfamiliar with the concept of confirmation.24 Despite this, Yan’s

testimony was consistent and supported by witness accounts affirming that he had converted

to Christianity in China and continued attending a local church after arriving in the United

States.25

Regarding his persecution claims, Yan testified that Chinese authorities had raided his

22 Yong Ting Yan v. Gonzales 438 F.3d 1249, United States Court of Appeals, Tenth Circuit,
March 2, 2006, 05-9564.
23 Ibid
24 Ibid
25 Ibid
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home church, confiscated his Bible, and imprisoned him, during which he was physically

abused. While he presented some written evidence to support his claims, the Judge found it to

have “limited probative value,” as it did not meet the certification requirements outlined in 8

C.F.R. § 287.6.26 Consequently, the judge placed greater weight on background materials

from the Department of State, concluding that a small, inconspicuous house church like

Yan’s—comprising only six or seven members—would likely be tolerated by Chinese

authorities if they were aware of it. Based on these doubts about the sincerity of Yan’s faith

and the perceived low likelihood of persecution, the judge ultimately denied his asylum

application.27

The judge’s assessment of Yan’s religious sincerity in this case reveals a doctrinally rigid

perspective, illustrating how decision-making can be deeply shaped by social and cultural

context. The judge viewed Yan’s Christian faith through the lens of an Americanized faith

framework, assuming that it must conform to specific Christian practices valued in the United

States. This assumption reflects a limited understanding of religious expression, overlooking

both the global diversity within Christianity and the personal nature of faith. The judge’s

interpretation seems rooted in the rationalized faith framework prevalent in the U.S.,

influenced by American social and historical forces. As Michael Emerson and Christian

Smith note in Divided by Faith: Evangelical Religion and the Problem of Race in America,

American evangelical churches encourage a “chosen faith,” where believers are expected to

adopt religion as a rational, deliberate commitment—almost as if it were a contractual

26 Yong Ting Yan v. Gonzales 438 F.3d 1249, United States Court of Appeals, Tenth Circuit,
March 2, 2006, 05-9564.
27 Ibid
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obligation.28 In Yan’s hearing, it appears the judge expected him to demonstrate his faith in

terms that matched this American rationalized structure, emphasizing theological knowledge

and formalized practices.

However, this expectation overlooked Yan’s unique religious experience in China. Under

China’s strict religious controls, Yan demonstrated how he had developed a private,

emotionally resonant form of faith, distinctly different from the contract-like model seen in

mainstream American evangelicalism.29 This framework, which influences American views

on faith, can unconsciously impose an expectation of rationalized belief on individuals from

other cultures. The judge thus questioned Yan’s sincerity, measuring it against an implicit

standard that saw theological knowledge as proof of genuine belief. Yan’s less formal,

emotional form of Christianity did not meet this rationalized model eventually leading the

judge to doubt his religious affiliation’s authenticity.

This doubt, however, is distinctly American, rooted in a particular view of faith that is an

extension of the nation’s religious history, a contextualized product of the intersection

between religion and race that I have demonstrated previously. As Emerson and Smith

describe, American evangelicalism’s emphasis on personal responsibility and individual

choice often reframes social inequalities as issues of personal action rather than structural

factors. By embedding a rational-choice model in faith, evangelical churches are able to blur

the recognition of systemic inequality, attributing religious behavior to individual moral

28 Christian Smith, Michael O. Emerson, and Stephen Bel Davies, Divided by Faith:
Evangelical Religion and the Problem of Race in America (Tantor Audio, 2017).
29 Eugene Bach, Underground Church (Whitaker House, 2014).
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decisions.30 This framework, shaped by racialized history within American Christianity,

influenced the judge to implicitly apply a knowledge-based standard of faith to Yan’s case,

expecting him to demonstrate faith in a way that aligned with American cultural expectations.

However, Yan’s religious experience—formed through home gatherings, small-group

fellowship, and semi-secret worship under an oppressive regime—does not fit into this

cultural mold. Recent converts or believers with less formal theological training, particularly

in restricted environments, may not possess comprehensive theological knowledge. Instead,

they develop adaptive expressions of faith, such as flexible rituals or approximations of

religious observances, without following strict religious structures but still able to express a

strong commitment to faith.31

As a result, the judge misunderstood Yan’s form of faith, viewing it as insufficiently

“sincere” rather than recognizing it as an authentic response to a repressive environment.

Yan’s style of faith—emotional, deeply personal, and shaped by connection—was

misinterpreted because it did not fit within the American rationalized framework. This

cultural misunderstanding reveals a bias within the court setting, as American views on faith

often ignore global diversity and narrowly equate religious sincerity with an Americanized

model of rational conversion. Consequently, the judge’s reliance on cultural biases created by

American religious context led to a misjudgment of Yan’s faith, affecting the fairness of the

decision.

II. Pavlova v. Immigration and Naturalization Service

30 Christian Smith, Michael O. Emerson, and Stephen Bel Davies, Divided by Faith:
Evangelical Religion and the Problem of Race in America (Tantor Audio, 2017).
31 Daniel Bays, Christianity in China: From the Eighteenth Century to the Present (Stanford
University Press, 1999).
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United States Court of Appeals for the Second Circuit 441 F.3d 82 (2006)

The role of religion in legal proceedings extends beyond merely assessing the credibility

of specific beliefs; it significantly shapes mainstream perceptions of what qualifies as

persecution under the humanitarian-based asylum framework. The case of Pavlova v. INS

illustrates how these dynamics can influence decisions regarding claims of religious

persecution.

As a Baptist, Pavlova endured threats and violence from the Russian nationalist group

Russian National Unity (RNU). Her troubles began in 1994 when she was first attacked by

the RNU for her missionary work, after which she faced recurring violence tied to her faith.

This included the murder of fellow believers and her own traumatic experiences of rape and

serious assault. Following these repeated threats, Pavlova fled Russia and sought asylum in

the United States, citing religious persecution as the grounds.32 However, during her

deportation hearing, the Immigration Judge questioned the consistency of her account,

expressing skepticism over why Pavlova waited almost a year after arriving in the U.S. to

apply for asylum—only deciding to apply after learning of the murder of her fellow Baptist,

Alexander Cazlitin, despite already having experienced rape and the deaths of three other

Baptist members.

Furthermore, the IJ denied Pavlova’s request for asylum and withholding of removal on

the grounds that she failed to demonstrate sufficient government involvement in her

persecution. The IJ stated that Pavlova “never indicated that she was persecuted, abused, or

32 Pavlova v. I.N.S. 441 F.3d 82, United States Court of Appeals, Second Circuit, March 14,
2006, 03-4094-AG.
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harassed by any members of the Russian government.”33 This was in spite of Pavlova’s clear

testimony that the Russian government had either failed to control or implicitly condoned the

RNU’s religiously motivated violence against Baptists. To strengthen her case, Pavlova

provided numerous newspaper articles and reports documenting Russian authorities’

discrimination against "foreign" religious groups and their preferential support for the

Russian Orthodox Church. In her asylum application (I-589), she detailed how authorities had

disregarded complaints about the RNU or showed signs of significant collusion between law

enforcement and the RNU.34

In Tatiana Pavlova's case, the judge appeared to struggle with understanding the forms of

persecution specific to Russian society, applying a narrow, limited definition of what

constitutes religious persecution. The judge’s focus on persecution as a systematic act carried

out by government actors led to the conclusion that "there is no reason to believe [she] has

ever been subjected to torture in her homeland, nor any reason to believe she would be

subjected to torture upon her return." This narrow interpretation reflects a specific American

legal perspective on persecution, one deeply shaped by historical and religious binaries.

Talal Asad, in Genealogies of Religion: Discipline and Reasons of Power in Christianity

and Islam, illustrates how Christian traditions have historically promoted such a dualistic

worldview. He argues that through events like the Reformation and the Enlightenment,

Western Christianity established a binary understanding of sacred vs. secular, and spiritual vs.

material mindset. This separation, Asad suggests, evolved into a powerful tool, enabling

33 Pavlova v. I.N.S. 441 F.3d 82, United States Court of Appeals, Second Circuit, March 14,
2006, 03-4094-AG.
34 Ibid
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institutions—first the church and later the state—to control moral life by defining boundaries

between the "sacred" and the "secular."35 This division permeates the American legal system,

where matters of religion are often confined to the private sphere, while public life is

governed by what is perceived as "neutral" secularism.36 Stanley Fish, in Mission Impossible:

Settling the Just Bounds Between Church and State, further argues that America’s binary

distinctions have roots in this Christian dualistic framework, with the separation of church

and state often masking deeper assumptions about what constitutes "religious" versus

"secular" governance. This binary notion suggests that religion should remain confined to

private life, while public life is governed by secular “neutrality.37” Fish cautions, however,

that this supposedly neutral public space is not genuinely neutral—it emerges from historical

power dynamics that privilege certain religious and racial identities. Misapplying this binary

can marginalize non-Protestant or non-Western religious expressions, treating them as

infringing on, or even threatening to, public life.38

In Pavlova's case, the impact of this binary perspective is evident. The judge, influenced

by an American assumption of "neutrality" and "separation of church and state," appeared to

believe that genuine persecution must be systematic and directly government-led—as if

persecution could only be legitimate when the government actively encroaches on the private

sphere. Meanwhile, the Russian government’s tolerance and tacit endorsement of RNU’s

violent acts perfectly illustrate what Fish identifies as false neutrality that the judge failed to

35 Talal Asad, Genealogies of religion: Discipline and reasons of power in Christianity and
Islam (Johns Hopkins University Press, 1993).
36 Stephen L. Carter, The culture of disbelief: How American law and politics trivialize
religious devotion (Anchor Books, 1994).
37 Stanley Fish, "Mission Impossible: Settling the Just Bounds between Church and State,"
Columbia Law Review 97, no. 8 (December 1997), https://doi.org/10.2307/1123373.
38 Ibid
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consider. Following this binary framework, the judge dismissed Pavlova’s religious conflict

with RNU as a private issue, framing it as a personal dispute rather than acknowledging it as

persecution. This interpretation overlooks Pavlova’s precarious position as a member of a

vulnerable religious community—left unprotected and exposed to continuous

threats—mirroring how assumptions of neutrality in American public life, shaped by Western

Christian influences, often create oppressive impacts on racial and minority groups.

The same mindset could be found in the judge’s “highly skeptical” view of Pavlova’s

delay in applying for asylum nearly a year after arriving in the United States.39 The judge

reasoned that, since three other religious believers had already been murdered, the death of a

fourth would likely not instill enough fear to drive Pavlova to seek asylum. Based on this, the

judge inferred that if Pavlova had not immediately sought asylum after leaving Russia, it

seemed unlikely that a fourth murder would suddenly spur her to apply. This mechanistic

reasoning disregards the complex psychological reality faced by individuals in severe crises,

reducing her decision-making process to a simplistic, emotionless calculation.

In the judge’s binary framework, the “private” sphere is idealized as an independent,

unregulated space where asylum applicants make decisions solely based on individual

reasoning, free from social or emotional influence.40 However, in reality, asylum applicants

are often deeply influenced by family, community, and cultural ties—factors disregarded by

the judge’s binary perspective. This binary approach leads to assumptions in asylum cases

that if applicants were truly facing persecution, they would act immediately; any delay is

39 Pavlova v. I.N.S. 441 F.3d 82, United States Court of Appeals, Second Circuit, March 14,
2006, 03-4094-AG.
40 Stephen L. Carter, The culture of disbelief: How American law and politics trivialize
religious devotion (Anchor Books, 1994).
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viewed as “hesitation” or “procrastination,” rather than as a response to emotional or social

pressures. This perspective overlooked Pavlova's emotional struggle and the psychological

complexities involved in responding to religious persecution, reducing her decision to seek

asylum to a delayed rational calculation. Yet for many asylum seekers, the choice to

permanently leave their friends, family, and homeland is shaped not only by safety concerns

but also by deep personal and community bonds. Pavlova, for instance, described her ties to

relatives, business associates, and church members, each playing a significant role in her life

and making it difficult to sever these connections in the face of persecution.41 This narrow

reasoning failed to account for the complex social and emotional factors that influenced

Pavlova’s asylum application—factors that a simplistic, binary perspective on persecution

cannot capture. As a result, cultural biases prevented the judge from recognizing the

structural persecution Pavlova endured. The judge’s interpretation, rooted in a binary,

Americanized “state vs. individual” model, imposed an idealized framework that simplified

the diverse and layered nature of real-world persecution.

All these culturally ingrained assumptions in Pavlova’s case led the judge to misinterpret

her experiences, overlooking the ongoing violence and fear exacerbated by government

tolerance, and oversimplifying the complexities of her asylum claim. Furthermore, the

judge’s binary thinking disregarded Pavlova’s deep personal connections and social ties

across both public and private spheres, ultimately failing to recognize the continued

vulnerability of her religious community. This narrow legal framework obscured the true

nature of her circumstances. As a result, I believe this case underscores how legal

41 Pavlova v. I.N.S. 441 F.3d 82, United States Court of Appeals, Second Circuit, March 14,
2006, 03-4094-AG.
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interpretations, when shaped by a particular religious or cultural ethic, can distort the

understanding of other religious experiences, thereby limiting the scope of what constitutes

persecution.

III. Fiadjoe v. Attorney General of the United States

United States Court of Appeals for the Third Circuit 411 F.3d 135 (2005)

Examining the necessary conditions for granting humanitarian asylum, it becomes

evident how personal assumptions about religion profoundly shape judgments regarding the

authenticity of faith and the definition of persecution. The case of Fiadjoe v. U.S. Attorney

General further highlights how such assumptions influence the interpretation of what

constitutes a “particular social group,” a critical factor in establishing persecution.

Fiadjoe claimed that from the age of seven until she fled Ghana—an eleven-year

period—she was enslaved by her father under the doctrines of the local Trokosi religion,

during which she suffered beatings and frequent rape by her own father, a Trokosi priest.

Although slavery is constitutionally prohibited in Ghana, Trokosi remains a cruel traditional

practice in many rural areas. Children deemed to bring misfortune to their families are sent to

Trokosi shrines from a young age to live as sacrificial slaves. With the help of her

sympathetic aunt, Fiadjoe managed to escape to Nigeria, where she became a Christian and

received an education. There, she met and fell in love with a Muslim male, Ahmad Kubnalo,

who was later killed by her father upon learning about her pregnancy. She then fled to the

United States on a fake passport and sought asylum there.

The Immigration Judge denied Fiadjoe's initial asylum application for two primary

reasons: skepticism toward her testimony and a flawed understanding of the Trokosi group. A
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significant part of the judge's decision relied on the treatment records of Fiadjoe's

psychologist, Kathleen Jansen, who documented her accounts of abuse and her boyfriend's

murder during her therapy.42 However, these records contained notable discrepancies from

Fiadjoe's courtroom testimony, including differences in the timeline of her assaults, her

escape to Nigeria, and her eventual return to her father due to financial hardship. These

inconsistencies led the judge to question her credibility and dismiss critical aspects of her

testimony.43

In addition to undermining Fiadjoe’s credibility, the IJ appeared to misinterpret the nature

of her persecution by misconstruing the Trokosi group. Drawing heavily from the U.S. State

Department’s report, the judge characterized Trokosi as a “cult” rather than a deeply

entrenched cultural practice. He further asserted that this small group, comprising several

thousand individuals, had already been legally banned in Ghana.44 Consequently, he

attributed Fiadjoe's enslavement not to systemic oppression but to the actions of a few

individuals adhering to what he deemed an outdated and marginal belief system, akin to

voodoo or similar “superstitions.” This framing dismissed the Trokosi group as a legitimate

social entity subject to targeted persecution.

The court’s approach effectively reduced Trokosi to an isolated and aberrant

phenomenon within Ghanaian society, reframing Fiadjoe’s experiences as a form of domestic

violence rather than systemic persecution. By doing so, the judge failed to recognize Trokosi

as a distinct cultural and social framework that could constitute grounds for asylum under the

42 Fiadjoe v. Attorney General of the United States 411 F.3d 135, United States Court of
Appeals for the Third Circuit, June 17, 2005, 03-2917, 04-1554.
43 Ibid
44 Ibid
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“particular social group” criterion. Based on this interpretation, the IJ concluded that Fiadjoe

did not meet the legal threshold for fearing torture or persecution tied to her identity upon

returning to Ghana.45 Instead, the court determined that repatriation or domestic relocation

within Ghana would provide a sufficient remedy.

Analyzing the judge’s denial of Fiadjoe’s asylum application reveals a profound

misunderstanding of her situation, rooted in a colonialist perspective deeply embedded in the

cultural framework of American society. Central to this flawed decision was a

misinterpretation of Fiadjoe’s identity, reflecting how Western-centric Christian ideologies

often view non-Christian cultures and religious systems as “backward” or “barbaric.” This

perspective reinforces cultural superiority while systematically dehumanizing and dismissing

indigenous traditions, leading to an ignorance of the complexity and cultural shaping force

seen in this case.

Frantz Fanon, in The Wretched of the Earth, observes that colonialism systematically

dismantles the cultural and religious frameworks of the colonized, portraying them as inferior

and imposing Western value systems in their place.46 Christianity has historically been

instrumental in this process, framing indigenous religions as “primitive” or “uncivilized” and

asserting their inevitable replacement by the more advanced, civilized Christian values.47

This narrative erodes the legitimacy of local traditions while fostering a bias that

marginalizes and delegitimizes them. David Chidester, in Savage Systems, further outlines

how Western colonial powers constructed a hierarchical system that classified indigenous

45 Fiadjoe v. Attorney General of the United States 411 F.3d 135, United States Court of
Appeals for the Third Circuit, June 17, 2005, 03-2917, 04-1554.
46 Frantz Fanon, The Wretched of the Earth (Grove Press, 2004).
47 Ibid
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religions as "savage" and "illegal," deliberately distorting non-Western traditions through

colonial-era legal frameworks to systematically eliminate them.48 The judge’s handling of the

Trokosi tradition exactly exemplifies this approach. Rather than acknowledging Trokosi as a

deeply rooted cultural and social system, the judge dismissed it as a “backward cult” that had

been outlawed and was destined to disappear.49 This reductive and dismissive interpretation

ignored the complexity of Trokosi as a tradition that still exists, constantly shapes identity

and power dynamics within Ghanaian society, ultimately blinding the judge to the nuanced

conflict at the heart of Fiadjoe’s asylum claim.

Fiadjoe explicitly identified herself as a Christian, and her application was based on the

irreconcilable conflict between her Christian faith and the oppressive practices of the Trokosi

tradition. However, the judge erroneously categorized her solely as a member of Trokosi,

failing to recognize her as someone who actively resisted and suffered under the tradition

because of her Christian beliefs. By framing Trokosi solely as a “native cult,” the judge’s

mischaracterization erased the tradition’s role as a living belief system and its cultural

significance as a valid, competing force to Christianity, regardless of the moral issues

surrounding the practice.50 The failure to recognize Trokosi as a living tradition with cultural

and social significance ultimately led to the ignorance of the dual oppression Fiadjoe

endured—both as a victim of Trokosi customs and as a Christian resisting those customs.

The judge's profound misunderstanding of Fiadjoe’s identity was further reflected in his

biased interpretation of related evidence. This bias was particularly evident in his treatment of

48 David Chidester, Savage Systems: Colonialism and Comparative Religion in Southern
Africa (UVAPress, 1996).
49 Fiadjoe v. Attorney General of the United States 411 F.3d 135, United States Court of
Appeals for the Third Circuit, June 17, 2005, 03-2917, 04-1554.
50 Frantz Fanon, The Wretched of the Earth (Grove Press, 2004).
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the therapy records provided by Fiadjoe’s psychologist, Kathleen Jansen, which reinforced

the colonial narrative underlying the case. Despite Jansen repeatedly acknowledging her

limited understanding of Fiadjoe’s living conditions and cultural background as an outsider to

the Trokosi system, the judge placed undue authority on her testimony, even though her

knowledge of the Trokosi tradition was evidently superficial.

For instance, Kathleen wrote, “Ms. Fiadjoe described her father as having a religious

‘fetish,’ which I have come to believe refers to what we would call an addiction.” This

interpretation failed to grasp the cultural context of Trokosi. According to Fiadjoe, the

practice of enslavement is mandated by the religious system itself, rather than merely being a

manifestation of her father’s personal sexual desires.51 This misunderstanding obscured the

core of Fiadjoe's suffering, which stemmed from the irreconcilable conflict between her

Christian beliefs and the oppressive practices she was forced to endure. Jansen further

misinterpreted the circumstances surrounding the murder of Fiadjoe’s boyfriend, attributing it

to his discovery of her father’s behavior. She also described Fiadjoe as exhibiting “emotional

dissociation” and “mental incoherence that raises doubts about her communication skills”

during her recounting of trauma, treating these observations as critical analytical points,

which distorted the context further.52 Nevertheless, the judge displayed excessive trust in

Kathleen’s records. He repeatedly questioned Fiadjoe about the details of her childhood

sexual abuse and compared her testimony to Jansen’s notes, treating the psychologist’s

records as if they carried more authority than Fiadjoe’s own account, particularly in her

51 Fiadjoe v. Attorney General of the United States 411 F.3d 135, United States Court of
Appeals for the Third Circuit, June 17, 2005, 03-2917, 04-1554.
52 Ibid
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descriptions of Trokosi practices.

Thus, the judge’s reasoning illustrates how a colonial perspective led to the rejection of

Fiadjoe’s case. He subjectively and unjustifiably dismissed the real significance of the

Trokosi belief system in rural Ghanaian society, relying on biased testimony to reduce it to an

outdated “indigenous superstition.” This reductionist view led him to conclude that Trokosi

could not constitute a valid form of identity or affiliation. Within this framework, the judge

failed to recognize how the cultural system of Trokosi profoundly shaped Fiadjoe’s life and

overlooked the intense conflict it created with her Christian faith and identity.

As a result, he completely ignored how Fiadjoe’s experiences of persecution were

magnified and exacerbated by her Christian beliefs: it was precisely because of her faith that

her position within the Trokosi system became increasingly incompatible and hostile.

However, from the judge’s colonial perspective, Trokosi’s capacity to shape culture and

identity was erased, replaced by a narrative framing it as backward and insignificant.53 This

perspective led the judge to perceive Trokosi and Fiadjoe’s Christian faith as non-conflicting

entities, ultimately denying the legitimacy of her asylum claim, which was rooted in her

Christian affiliation and the contradictions between her beliefs.

Challenging Implicit Bias in Legal Proceedings

The analysis above highlights that contemporary asylum rulings are frequently

influenced—whether consciously or unconsciously—by judges' personal biases, shaped by

their social and cultural contexts. These biases result in unjust decisions that profoundly harm

asylum applicants. The origins of such prejudices can be traced to the cultural legacy of

53 Frantz Fanon, The Wretched of the Earth (Grove Press, 2004).
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Protestant dominance in American history, which remains deeply ingrained in the structures

of law and society. Although modern immigration adjudication no longer explicitly codifies

discrimination based on religion or race, as was the case with early immigration laws,

systemic inequities and oppression persist. These injustices are sustained by the enduring

influence of historically binary frameworks and colonial ideologies. Uncovering and

addressing these biases can provide legal professionals with fresh perspectives to help them

critically identify and reassess potentially unjust rulings. By doing so, it becomes possible to

foster the development of innovative legal defense strategies and create greater opportunities

to secure justice and equality for marginalized communities.

Challenging unjust rulings rooted in judicial bias is both a legal necessity and a moral

obligation. Judicial bias—especially when influenced by cultural or religious

assumptions—undermines not only the fairness of asylum decisions but also the integrity and

credibility of the entire legal system. This issue is particularly critical in asylum cases, where

biased judgments can directly impede vulnerable individuals' access to equal treatment and

judicial relief, compounding the challenges they already face.

The Equal Protection Clause and the Due Process Clause of the U.S. Constitution

provide strong legal foundations for addressing judicial bias. These constitutional provisions

ensure that all individuals are entitled to equal protection under the law and are safeguarded

from prejudice and unfair treatment in judicial proceedings. When judicial decisions are

shaped by personal or cultural assumptions that result in partiality, they violate these

fundamental constitutional principles of procedural justice. Such violations compromise the

neutrality and fairness that lie at the core of the rule of law, making it imperative to expose
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and rectify these biases to uphold justice and equity in the legal system.

Section 242(b)(1) of the Immigration and Nationality Act explicitly mandates that

immigration hearings uphold fairness, requiring adjudication processes to remain free from

bias to preserve their legality and procedural integrity. Any form of bias directly contradicts

this fundamental legal principle. This argument is further supported by international legal

frameworks. The 1951 Refugee Convention and the Universal Declaration of Human Rights

establish clear principles of fairness and non-discrimination in asylum procedures. Article 14

of the Universal Declaration of Human Rights affirms the right of every individual to seek

and enjoy asylum, while the “non-refoulement” principle enshrined in the Refugee

Convention obligates states to protect asylum seekers from persecution. Judicial bias

undermines these standards, transforming asylum procedures—intended to provide

protection—into mechanisms of discrimination and oppression. By identifying and

addressing such bias in judicial rulings, legal professionals can advocate for fair appellate

opportunities and better safeguard the rights of vulnerable groups. Drawing on the

aforementioned legal principles, my approach offers a unique perspective for identifying and

challenging hidden judicial bias.

In the three cases I discussed, judges all failed to comprehend the diverse religious and

cultural contexts of the asylum applicants, reflecting a common issue rooted in binary and

colonialist perspectives. Their limited understanding of non-Western religious and cultural

traditions often led to oversimplifications and mischaracterizations, which distorted the

evaluation of the persecution experienced by the applicants and undermined the credibility of

their testimonies as well.
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What is notable is that the legal representatives in these cases also fell victim to the

biased frameworks constructed by the judges, placing them at a disadvantage. For example,

the defense attorney in the Yan case focused their argument on theological knowledge; the

lawyer in Pavlova's case tried to prove persecution within the narrow confines of direct

government involvement; and the attorney in the Fiagbe case failed to provide adequate

cultural context on the complexities of the Trokosi tradition, instead passively following

unreliable testimony presented by outsiders, which the judge relied upon. These strategic

deficiencies further amplified the colonial biases present in the courtroom, preventing

marginalized groups from receiving fair judgments. To effectively support these vulnerable

populations, attorneys must adopt a decolonial legal approach, actively identifying and

challenging the deeply ingrained cultural and religious biases within the legal system through

targeted strategies.

The Power of Defining

In the Pavlova case, the judge, constrained by contextual biases and a narrow

interpretation of religious persecution, mischaracterized the sustained violence and threats

Pavlova faced as a "private dispute" rather than recognizing them as systemic persecution.

This implicit bias was compounded by Pavlova's attorney, who also failed to actively address

both their own and the judge’s contextual limitations.54 Instead, the attorney passively

conformed to the judge's framework, missing a critical opportunity to challenge the restricted

understanding of persecution.

Attorneys must recognize that both they and judges are influenced by their respective

54 Pavlova v. I.N.S. 441 F.3d 82, United States Court of Appeals, Second Circuit, March 14,
2006, 03-4094-AG.
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social and cultural contexts, as their biases can lead to undue deference to the judge’s

predispositions rather than proactively guiding the narrative. By anticipating how these

contextual influences shape decision-making, attorneys would gain an opportunity reframe

the narrative of the discourse.

In Pavlova’s case, the attorney should have rejected the judge's narrow framing of

persecution as a “private conflict” and instead emphasized its systemic and structural

dimensions. For instance, they could have highlighted the historical alliance between the

Russian government and the Orthodox Church to illustrate how the state tacitly enables the

persecution of non-mainstream religious groups by tolerating violence and discrimination.

Additionally, introducing testimony from sociologists or anthropologists could have provided

critical context, demonstrating that the violence Pavlova experienced was not an isolated

incident but a reflection of the broader societal marginalization of Baptists and other minority

religious communities in Russia. These strategies could have pushed the judge to transcend

their contextual limitations and reconsider Pavlova’s social and cultural environment.

Simultaneously, attorneys must remain vigilant about their own contextual biases to

avoid falling into the frameworks imposed by the court. In this case, Pavlova’s attorney

confined their strategy to proving "direct government involvement," 55inadvertently adhering

to a restrictive framework. Instead, they could have underscored the significance of

"government acquiescence" as a pivotal form of persecution. By doing so, they would have

steered the judge toward a deeper and more nuanced understanding of the case’s core issues,

actively challenging the narrow and biased definition of persecution.

55 Pavlova v. I.N.S. 441 F.3d 82, United States Court of Appeals, Second Circuit, March 14,
2006, 03-4094-AG.
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The Necessity of Expert Testimony in Cases Involving Cultural and Religious Diversity

In asylum cases involving non-Western religious or cultural traditions, judges often

struggle to accurately comprehend the applicants' lived experiences due to the limitations of

their own cultural frameworks. This lack of understanding creates space for bias to influence

decisions. One strategy to counter this is to actively engage with cultural anthropologists,

historians, religious scholars, and community leaders as expert witnesses. These experts can

provide essential context, illuminate the complexities of the applicants' circumstances, and

challenge stereotypes about religious and cultural practices, ensuring that decisions are not

based solely on a judge’s personal experiences or incomplete knowledge.

For example, in the Fiadjoe case, a cultural anthropologist could offer an in-depth

analysis of the Trokosi tradition, explaining how it functions as a deeply ingrained social

system with oppressive impacts on women. Without such a nuanced explanation, the Trokosi

system might be dismissed as a “private family matter,” obscuring its systemic nature as we

see in this case.56 Similarly, a religious scholar could clarify how Fiadjoe’s conversion to

Christianity conflicted with the Trokosi tradition. Her decision to embrace Christianity was

not merely a private expression of faith but a direct challenge to the authority of the Trokosi

system. As a result, the persecution she faced was shaped by the intersection of religious,

gender, and cultural oppression.

Incorporating expert testimony enables courts to move beyond a narrow, Western-centric

moral and legal framework, fostering a more comprehensive and equitable understanding of

non-Western religious and cultural traditions. However, this approach requires legal

56 Fiadjoe v. Attorney General of the United States 411 F.3d 135, United States Court of
Appeals for the Third Circuit, June 17, 2005, 03-2917, 04-1554.
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practitioners to cultivate cultural sensitivity from the outset, demonstrating a proactive

willingness to acknowledge religious diversity and address potential conflicts between such

diversity and their own conditioned perspectives. By embracing this strategy, attorneys can

ensure that the lived experiences of applicants are accurately represented and evaluated.

EnhancingApplicants’ Narrative Skills

Asylum applicants often struggle to articulate their stories clearly and comprehensively

due to language barriers, psychological trauma, and cultural differences. These challenges

make them vulnerable to misunderstandings and biases, particularly in cases involving

complex cultural or religious contexts. Attorneys have a critical responsibility to anticipate

potential cultural misunderstandings and take proactive steps to help applicants refine their

narratives. Doing so minimizes bias and ensures the applicants’ experiences are accurately

conveyed.

For instance, in Yan’s case, the attorney could have anticipated that the judge might

frame theological questions through an American Evangelical lens and prepared Yan

accordingly. Providing cultural-context simulation training would have enabled Yan to focus

on the unique secrecy and adaptability of underground churches in China. Instead of

defensively responding to theological inquiries, Yan could describe how his faith persisted

through nontraditional practices in an oppressive environment. 57Additionally, the attorney

could assist him in using specific examples—such as the safety risks tied to church gatherings

or the simplified nature of religious rituals—to dismantle stereotypes about expressions of

faith in court.

57 Yong Ting Yan v. Gonzales 438 F.3d 1249, United States Court of Appeals, Tenth Circuit,
March 2, 2006, 05-9564.
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To enhance the applicant's ability to narrate their experiences effectively, attorneys

should familiarize them with the courtroom environment through mock hearings and rehearse

likely questions in advance. This preparation would equip applicants to refine their narratives

in a way that addresses cultural misunderstandings. It encourages them to proactively support

their stories with diverse forms of evidence, including written documentation and third-party

testimonies. For example, Yan’s attorney could submit statements from pastors or members of

underground churches in China, detailing how these churches operate under persecution. This

approach ensures that the court considers firsthand accounts rather than relying solely on

incomplete and potentially incorrect information from government reports.58 When the

applicant’s testimony is complemented by corroborating evidence and forms a cohesive

narrative, it becomes far more compelling than merely reacting to the judge’s questions.

By integrating proactive narrative preparation, cultural sensitivity, and the strategic use

of expert testimony, attorneys can effectively challenge implicit biases and ensure asylum

applicants receive fair and equitable consideration of their cases. Recognizing and addressing

religious and cultural biases is a procedural necessity as well as a foundational step in

fostering justice within the asylum system. When these biases are identified and challenged,

they create opportunities to reassess individual cases for marginalized groups while

contributing to a deeper understanding of diversity and complexity across the legal

framework.

This approach goes beyond protecting the rights of vulnerable applicants and reinforces

the law's integrity as a mechanism for fairness and equality. Through consistent efforts to

58 Yong Ting Yan v. Gonzales 438 F.3d 1249, United States Court of Appeals, Tenth Circuit,
March 2, 2006, 05-9564.



36

challenge implicit inequalities and embed cultural awareness within legal processes,

practitioners could contribute to building a judicial system that genuinely respects cultural

and religious diversity. Such a system delivers justice to asylum seekers and affirms their

dignity and humanity, offering them a foundation of hope and the promise of fairness.
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