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ABSTRACT

These three chapters focus on the material pollution of two kinds of environments: penitentiaries
and commemorative spaces. The notion of material pollution is meant to capture the idea that there
are aspects of the built-environment in these two settings that make them unsuitable for use, insofar
as they can undermine either an individual or group’s social status, or psychosocial well-being.
While the three chapters are unified by the notion of material pollution, their approach differs in
virtue of the project’s interdisciplinary nature. The first two chapters take up legally relevant
questions and thus draw on case law as well as work in legal and political philosophy. The second
and third chapter overlap, insofar as they both focus on questions of symbols and icons, and thus
draw on work at the junction of the architectural history, philosophy of architecture, and political

theory.

The first chapter, “A Meaningful Opportunity to Attain Release,” locates itself in a series of
Supreme Court holdings on waived juveniles—i.e., juveniles transferred from the juvenile court
into the criminal court.' There, the Court narrowed the range of sentences waived juveniles are
eligible for by exempting the class from two kinds of penalties—capital punishment and
mandatory life without parole. The Court reasoned that because of their comparative immaturity
and irresponsibility, susceptibility to peer pressure, and transitory character, a correspondence
between the nature of a crime and the character of an adolescent is less supportable than it is in the
case of adults, regardless of the crime’s nature. For from a moral point of view, there is, generally,
a greater possibility that the character of adolescents will be reformed. As a consequence, whatever
sentencing scheme any particular state develops for waived juveniles, it must include a meaningful

opportunity for release based on demonstrated maturity and rehabilitation.



These holdings have helped spur research in two general directions. On the one hand, given
the Supreme Court’s idiosyncratic understanding of development and its relationship to
blameworthiness, some have called into question whether the research the Court draws on supports
the conclusions that they ultimately reach.” On the other hand, some have taken the Court’s
conclusions on the relationship between development and blameworthiness and sought to either

elucidate its implications for legal practice, or extend those protections to young adults.™

Neither avenue offers an extended consideration of the Court’s reasoning. The first chapter
fills that lacuna by taking up a tension in the Court’s holdings. While the Supreme Court has
mandated that state sentencing schemes must grant waived juvenile offenders a meaningful
opportunity for release based on demonstrated rehabilitation and maturity—what I term the
developmental opportunity requirement—I argue that merely requiring an assessment at some later
point during one’s sentence does not amount to a meaningful opportunity, insofar as the
environment can actively undermine one’s chances at demonstrating the required maturity and

rehabilitation.

Instead, we must draw out a second sense of opportunity at work in the Court’s holdings, what
I term attainment opportunity. Accounting for the notion of attainment opportunity requires
recognizing the relationship between cognition and the environment. Once we take an embedded
approach to development, we can distinguish between satisfaction of the developmental
opportunity requirement in strong and weak senses. Satisfaction of the developmental opportunity
requirement in the weak sense ought to be rejected in virtue of its interference with the aims of the
requirement. Instead, we ought to opt for the strong interpretation of the requirement, which
recognizes the need for restrictions on the kinds of environments waived juveniles can be

incarcerated in.



The second chapter of my dissertation, “The State, Defamation, and Democratic
Atmospheres,” focuses on the commemorative practices of democratic nations, in particular state-
sponsored monuments. Previous engagements with the commemorative infrastructure of nations
have addressed questions such as when and why monuments prove objectionable, the nature of
that objection, and what the societal response should be in the face of objectionable monuments."
Building on that line of thought, I argue that denizens of democratic societies ought to have at least
one minimal expectation of the visible environment, namely that they can lead their lives without
encountering enduring manifestations of group defamation that deny their standing as social equals
and bearers of the full range of constitutional entitlements—i.e., whatever else a democracy should
look like, its appearance should not suggest that the locale in question does not give all of its

constituents their due dignity.

One way in which the dignity of democratic denizens can be undermined by the visible
environment is through monuments that communicate a government endorsement of group
defamation. Monuments are part of a repertoire of cultural symbols through which nations develop
and mark particular historical narratives, thus a state’s commemorative infrastructure can come to
represent favored political content. In the presence of state-sponsored, defamatory monuments,
members of the targeted group have reason to doubt the state’s commitment to recognizing them
as equal members of society, and thus reason to view the state as illegitimate. Moreover, state-
sponsored, defamatory monuments, in virtue of their physical and symbolic presence, can serve as
a focal point for the coordination and proliferation of defamatory views, which can have the

consequence of legitimizing and endorsing group status-inequality.

While previous engagements with commemorative infrastructures prove useful in developing

the foundation for critiques, left underdeveloped is extended consideration of the relation between
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state-sponsored commemorations and the legal practices of any given country. While nation-states
might have in common the project of nation-building, part of which is the development of a
commemorative infrastructure, they do not share identical relations with their commemorative
infrastructures. That is to say, what counts as a state-sponsored monument will vary according to

the legislative architecture of each nation.

As a consequence, my work is situated in relation to recent Supreme Court holdings on
government speech, the legally relevant doctrine in instances of monuments on public land. In
addition to providing a framework with which to assess when and why certain monuments, in the
United States, can be considered state-sponsored, this approach also affords the opportunity to
consider the sufficiency of constraints on government speech. I will argue that existing constraints

prove insufficient in the face of the threat state-sponsored, defamatory monuments present.

The final chapter, “Penitence in a Colonial Vernacular,” builds on the first chapter’s objections
to the structural dimensions of the penitentiary, and the second chapter’s focus on enduring, state-
sponsored manifestations of group defamation, to address the symbolic dimensions of the
penitentiary. I argue that the material modules of spatial confinement in the United States—i.e.,
the ways in which accountability for the blameworthy is materially cast—are rooted in a colonial
carceral vernacular. The notion of colonial carceral vernacular is meant to identify an expressive
inheritance in our material modules of spatial confinement—or the possible material forms
incarceration can take—that is part of a larger collection of carceral nodal points that represent

different models of racialized spatial confinement—the fort, the ship, and the slave-plantation.

This line of thought draws on work that centers on images, icons. and other representations of
transgression, blameworthiness, and accountability—in particular two strands. One focuses on the

enduring image of the Victorian-era prison, and the other, focuses on the colonial imposition of
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alien, material castings of accountability." Building on some of the central concerns in these two
lines of thought, I trace the contours of the symbolic genealogy of penitentiaries in the United

States.

Civic architecture is a political instrument mobilized by the state to frame and map the world
in a particular way. As material manifestations of the state’s active intervention in space, such
structures can offer a stable and legible embodiment of a society’s values, attitudes, and ideals at
a specific point in time. Certain kinds of styles and designs can be emblematic of oppressive
histories and infuse contemporary institutions, practices, and values. Thus, if a nation’s
conventional symbols of public reprobation—i.e., the expressive casts of punishment—are rooted
in the creation and preservation of racial hierarchies, we have reason to question their persistence

in the landscape of contemporary democracies.

As the second chapter argues, the atmosphere of a democratic society is polluted when the
landscape is warped by the presence of enduring, state-sponsored manifestations of group
defamation. As one medium through which the institutions and values of society are legible,
enduring material manifestations of authority, such as the penitentiary, can facilitate the realization

and maintenance of non-democratic political relations, institutions, and social hierarchies.

By deploying the notion of colonial carceral vernacular we thus open the opportunity for
critique of certain forms of the penitentiary as civic structures that can communicate a government
endorsement of group defamation, as well as affording opportunities for reimagining the spatiality
of confinement. Moreover, by identifying the symbolic roots of the penitentiary as part of a larger
nexus of racialized modes of spatial confinement, this piece looks to contribute to critiques of the

penitentiary developed on the basis of its origins and inheritance
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A MEANINGFUL OPPORTUNITY TO ATTAIN RELEASE

INTRODUCTION

At the end of the 20™ century, a string of legislative changes increased the number of juveniles
eligible for and transferred into the criminal court, a process known as juvenile waiver. These shifts
included a lowering of the age of transfer, a maximization of prosecutorial discretion, and an

increase in the number of offenses excluded from the juvenile court."

In a series of recent holdings the Supreme Court has taken preliminary steps in transitioning
the jurisprudence of waived juvenile offenders away from this punitive turn, by narrowing the
range of sentences waived juveniles are eligible for in the criminal court."! The Supreme Court
held that in virtue of their comparative immaturity and irresponsibility, susceptibility to peer
pressure, and transitory character, a correspondence between the nature of a crime and the
character of the adolescent is less supportable than it is in the case of adults, regardless of the
crime’s nature. Thus, sentencing waived juvenile offenders to what the Court terms irrevocable
forfeitures—capital punishment and life without parole—proves cruel and unusual. Instead, the
Court held that while: "when a juvenile offender commits a heinous crime, the State can exact
forfeiture of some of the most basic liberties...the State cannot extinguish his life and his potential
to attain a mature understanding of his own humanity." (Simmons 543 U.S. 573) As a consequence,
whatever sentencing scheme any particular state develops for waived juveniles, it must include a
meaningful opportunity for release based on demonstrated maturity and rehabilitation. This

sentencing constraint is what I term the developmental opportunity requirement."""



In this paper, I argue that despite its ostensible benefits, the developmental opportunity
requirement proves unduly limited once we recognize that it fails to protect one’s opportunity to
attain a given threshold. This is the second sense of opportunity at work in the Court’s holdings,
what I term attainment opportunity. Accounting for the notion of attainment opportunity requires
recognizing the relationship between cognition and the environment. Once we take an embedded
approach to cognitive development, we can distinguish between satisfaction of the developmental
opportunity requirement in strong and weak senses. Satisfaction of the developmental opportunity
requirement in the weak sense ought to be rejected in virtue of its interference with the aims of the
requirement. Instead, we ought to opt for the strong interpretation of the requirement which

recognizes the need for protections on the kinds of environments waived juveniles can be held in.

I begin by outlining the culpability mitigating argument offered by the Court, before drawing
out the developmental opportunity requirement. Subsequently, I will turn to the notion of
attainment opportunity and show how different ways of conceiving of cognitive development
entail distinct kinds of protections, and that if we take an embedded approach its implications
require stronger protections for waived juveniles in virtue of the relationship between cognitive

development and the environment.

JUVENILE CULPABILITY

The Supreme Court’s 1988 decision in Thompson v. Oklahoma, while not the first case in which
the Supreme Court distinguished between adolescent and adult capacities, was their first sustained
analysis of the distinction between the two classes. The question before the Court was whether the
youth of the defendant—specifically, being under the age of sixteen at the time of the offense—
proved sufficient reason to deny states the power to impose the capital punishment under the 8

Amendment’s prohibition of cruel and unusual punishment. In order to determine whether the



sentence was proportionate to the crime, the Court compared the culpability of two classes: those

under the age of sixteen to those over the age of sixteen.

The 8™ Amendment proportionality analysis is two-pronged. First is an objective inquiry where
the Court looks to legislative enactments and jury determinations as indicators of contemporary
standards of decency.™ Per legislative enactments, when confining their attention to states that
expressly required a minimum age in death penalty statutes, Thompson determined there to be a
consensus that required the defendant to have attained the age of sixteen at the time of the offense.”
Per the frequency of imposition, the sentence was found to be rarely imposed, which the Court
took to unambiguously show that the imposition of a capital sentence on fifteen year-old offenders
is abhorrent to the conscience of the community.

The second prong of the proportionality analysis is a subjective inquiry, where the Court
exercises its own independent judgement. The question in Thompson was whether a juvenile
offender can act with the degree of culpability necessary to justify capital punishment. In its
independent judgment, Thompson’s reasoning can be reconstructed as follows: (i) punishment
should be directly related to the culpability of the defendant; (i1) the death penalty is reserved for
the most culpable offenders; (ii1) adolescents, as a class, are less mature and less responsible than
adults; (iv) on account of their diminished maturity and responsibility, less culpability should be
attached to a crime committed by a juvenile than would be with an adult; (v) since less culpability
should attach to a crime committed by a juvenile than by an adult, a juvenile is not capable of
acting with the degree of culpability necessary to justify the death penalty. The Court then
considered the constitutionality of the penalty relative to the two penological purposes the death
penalty is thought to serve, retribution and deterrence. While retribution was previously held
consistent with respect for the dignity of adults, the opinion found that this was not the case with
juveniles given their lesser culpability. As for deterrence, the Court determined that it was unlikely
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that youths would engage in the cost-benefit analyses necessary to attach weight to the penalty.
Moreover, on account of the small number of executions of youths under the age of sixteen, even
if such analyses were undertaken, they are unlikely to prove an effective deterrent." Thus, the
Court found the sentence unconstitutional.

A year later, in Stanford v. Kentucky, the Court declined to extend the Thompson exemption to
16 and 17-year-olds.*" For while it was acknowledged that juveniles as a class were less culpable
than adults, the Court—in its objective inquiry—failed to find a national consensus against the
sentence. Further, the Court reasoned that at least some adolescents are capable of acting with the
culpability necessary to justify the imposition of the sentence.”¥ Hence, (iii) from Thompson was
modified to hold that: most juveniles are less responsible and less mature; and (v) was modified to
include the exception that there exists a subset of youthful offenders that can act with the
culpability necessary to merit the punishment.

The Court’s next application of the diminished culpability framework was in Atkins v. Virginia,
where the Court exempted the mentally disabled from capital punishment in virtue of their
cognitive and behavioral deficiencies.”' While mentally disabled offenders who meet the law’s
requirements for criminal responsibility are to be tried and punished for their transgressions, the
Court held on account of their deficiencies in: (a) understanding and processing information; (b)
communication; (c) abstraction from mistakes and learning from experience; (d) engagement in
logical reasoning; (e) impulse control; and (f) understanding of the reaction of others—their
personal culpability is diminished.*"" Accordingly, the Court overruled its previous holding in
Penry v. Lynaugh—which while acknowledging that mental disability lessens a defendant’s
culpability for a capital offense, could not conclude that it precludes the imposition of the penalty
under the Eighth Amendment—and prohibited the imposition of the capital penalty on the class. V"

Though not exempted from criminal responsibility, the Court held that the aforementioned
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deficiencies prevent class-members from acting with the level of moral culpability that
characterizes the most serious adult criminal conduct. In August of 2003, the Missouri Supreme
Court, building on Atkins, overruled the Stanford exceptions and paved the way for the Supreme
Court’s return to the question of the diminished culpability of juveniles.

In Roper v. Simmons, the Court considered whether the imposition of capital punishment on
persons under the age of 18 at the time of the offense proved unconstitutional—a question of
whether to extend the Thompson holdings past the age that Stanford had declined to. On the
objective prong, Roper found that the sentence was infrequently imposed and identified a
legislative trend towards its abolition, on account of which they took there to be a national
consensus against the practice, and that consensus was taken as evidence that society viewed
juveniles as less culpable than the average criminal. ™ Next, in the exercise of its own independent
judgement, the Court identified three general differences between youths under 18 and adults.

L Comparative immaturity and irresponsibility.
Roper noted that, as any parent knows and as the studies cited by the respondent and their
amici show, both a lack of maturity and an underdeveloped sense of responsibility are
found among youth more often than adults, and these qualities often result in impetuous
and ill-considered actions and decisions. Further, both qualities are more understandable
among the young. Accordingly, juveniles are to be regarded as comparatively immature
and irresponsible.

IL Greater vulnerability or susceptibility to negative influences and outside pressures,
including peer pressure.

Here the Court began by referencing its previous analysis in Eddings, where it held youth
to be a time and condition in life where persons are most susceptible to peer influence and

psychological damage. Then, drawing on psychological research, the Court reasoned that



the prevailing circumstances explain this susceptibility, namely that juveniles have less

control, or less experience with control over their own environment.™

Ill.  Transitory characters, which are not as well formed as those of an adult.

Finally, the Court held that the character of juveniles is neither as well formed, nor as
settled as that of an adult, but is instead transitory.*’ And since their character is transitory,
a correspondence between the nature of the crime and the character of the adolescent
offender is less supportable than it is in the case of adults. For from a moral point of view,
there is, generally, a greater possibility that the character deficiencies of minors will be
reformed, on account of which it is misguided to equate their moral failings with those of

adults.

In light of these differences, Roper argued that relative to adults, youths under the age of 18 are
less culpable for their misconduct.*" Turning to penological justifications, the Court argued that
retribution is a disproportionate goal to impose on a class of offenders whose culpability is
diminished. Per deterrence, it held that the same qualities that render youths less culpable, render
the class less susceptible to deterrence. Accordingly, the imposition of the penalty was held
unconstitutional. Ultimately, Roper would expand (iii) from Thompson into three-parts where
youths are: (a) more immature and irresponsible than adults—this point being retained from
Thompson, (b) more vulnerable to negative influence; and (c) have transitory characters.

Five years later, in Graham v. Florida—which considered the constitutionality of a life-
without-parole sentence on a juvenile offender convicted of a non-homicide crime—the Court
cited Roper, holding that the latter had already established that juveniles are less deserving of the
most severe punishments on account of their diminished culpability.*"" While the Court had

previously only relied on sociological and psychological research, Graham began cited



neuroscientific research showing that parts of the brain central to behavioral control continue to
mature through late adolescence.™" Turning to penological justifications, the Court reaffirmed its
previous holdings on retribution and deterrence, and newly considered incapacitation and
rehabilitation.”" In the former, the Court found that a life-without-parole sentence would prove an
irrevocable forfeiture, and in this regard was analogous to the capital sentence. And sentencing a
juvenile to an irrevocable forfeiture was found unjustifiable in virtue of their potential for reform.
Per rehabilitation, the Court held that life without parole altogether forecloses the rehabilitative
idea and thus cannot justify the penalty. Hence, the Court ultimately held the sentence
unconstitutional V!

Finally, in Miller v. Alabama, the Court questioned the constitutionality of mandatory life-
without-parole on a juvenile convicted of homicide. The Court began by upholding Roper and
Graham, which established that on account of their diminished culpability and prospects for
reform, children are constitutionally different from adults for purposes of sentencing. Further, the
Miller court argued that the psychological and sociological research supporting Roper and Graham
had been upheld in the interim. Here the Court reaffirmed its newfound reliance on neuroscientific
evidence by referencing research that demonstrated that the brains of adolescents are not fully
mature in regions and systems related to higher-order executive functions—e.g., impulse control,
planning ahead, and risk avoidance. The Court also continued its long-standing reliance on
behavioral studies by referencing data showing that exposure to deviant peers leads to increased
deviant behavior on the part of youths. Thus, Miller concluded that on account of transient
rashness, proclivity for risk, and inability to assess consequences, the culpability of adolescents is
reduced; and the prospects for deficiency reform upon neurological development, enhanced.

Accordingly, the sentence was held unconstitutional.



DEVELOPMENTAL OPPORTUNITY

The sentencing protections developed from the three general differences that the Court outlines
between adolescents and adults turn on the assumption that given sufficient time most juvenile
offender’s decision-making and character will mature and develop, such that their offending
behaviors will desist. "' And it is this possibility of development that the Court seeks to protect
through what I term the developmental opportunity requirement. And the developmental
opportunity requirement is thought to be justified in virtue of the distinct normative expectations

we ought to have of juvenile offenders, as a class, relative to adults.

On the Court’s judgement, and in the criminal law context in general, in the case of adults,
one's responsibility for an act involves a causal dependence on some motive, or set of motives,
with which the agent identifies. For what makes an act one’s own—i.e., what makes them the
author of their actions in the legally relevant sense—is that their actions reflect the judgements and
appraisals that make up their character.®" And part of what it is for an agent to be the author of
their acts in the legally relevant sense is that they see something worthwhile in the act committed—
that they desired and valued the performance of the act. Among the necessary conditions for the
agent to desire and value in a way appropriate for the imposition of criminal responsibility is that
they possess the necessary epistemic, evaluative, and volitional capacities. These capacities prove
relevant in ensuring that the defendant is treated as an autonomous, moral agent, that is, as an agent
who can be expected to develop their beliefs and values in the light of normative reasons and act
on them.®**And it is this presumed normative rational connection between actions and evaluative
judgements that makes both requests for reasons and justifications, as well as the imputation of

blameworthiness, appropriate.



However, in the case of adolescent offenders, continuing neurobiological and psychosocial
development figures into the epistemic-evaluative frameworks they operate under, thereby
disrupting the normative rational connection between actions and evaluative judgements. While
adolescents have the capacity to form coherent sets of beliefs which map onto the world—and thus
can be held accountable—their formation and evaluation of those beliefs differs from that of adults.
For the processes of evaluation that adolescents undertake, generally, are ones that prefer peer
approval, give greater weight to short-term consequences, and are influenced by anticipatory
emotions. Conversely, the evaluations of adults will, generally, dampen the effects of peer
approval, find risk less appealing, and place less value on short-term benefits. Thus, the range of
norms through which adolescents evaluate their actions, in general, do not correspond to those
through which adults will evaluate their actions. Hence, the actions of adolescents may not be
reflective of their settled judgments and appraisals in the same way that they can for adults. The
developmental opportunity requirement then protects a developmental possibility, namely that the
waived juvenile may mature and develop their epistemic, evaluative, and volitional capacities such

that their offending behaviors will desist.

Yet the developmental desistance assumption so conceived, does not hold in all cases. For the
assumption is that those whose offending is reflective of developmental influences will no longer
be disposed to offending once they mature. However, the same reasoning does not apply to those
whose offending is rooted in non-developmental factors—e.g., psychopathology, deficient
socialization, or neurobiological anomalies—given the distinct source of their offending. For
instance, if an individual’s offending can be attributed to psychopathology, we would expect that,
barring any intervention other than those required by the developmental opportunity requirement,

their decision-making capacities and character at conviction will differ little from their decision-



making capacities and character assessed at a later point in time, as their needs are not
developmental in nature. In the non-developmentally related cases psychopathology case we are
imagining, a change in disposition is not contingent on the amount of time one has, and the
developmental opportunity requirement only mandates that the offender be granted the time to
undergo the course of development. Nevertheless, in non-developmentally related instances such
as these, one cannot rule out the possibility of there being some individuals who’s decision-making
and character transition, for whatever reason, such that they desist in offending behaviors. The
developmental opportunity requirement protects such a subset of offenders, if only unintentionally,

by granting the possibility of assessment at a later time.

These distinctions in sources of offending are meant to help draw out the intuition that in non-
developmentally related cases the developmental opportunity requirement struggles to offer
substantial protections, and if it does, it only does so incidentally. And since many individuals will
suffer from a panoply of challenges, both endogenous and exogenous, that contribute to their
offending behavior, the developmental opportunity requirement will fail to offer adequate
protections for a substantial swath of cases. This point proves particularly salient in the case of
waived juvenile offenders given that in finding these juveniles to be the appropriate agents for
waiver to the criminal court the criminal justice system communicates something to the public
about the accused, namely that this defendant, unlike their juvenile contemporaries, have been
found to be of sufficient capacity to be eligible for the imposition of criminal responsibility, as
opposed to treatment in the juvenile court. If the developmental opportunity requirement looks to
protect juveniles under the assumption that they will age out of developmentally sourced offending
behavior, then it isn’t obvious how a class of juvenile offenders who, relative to non-waived

juvenile offenders, are generally older, have longer offense records, and are accused and convicted
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of more heinous crimes are best encompassed within its protections. And if this is so, then the
requirements protections would seem weakest with the class that it was primarily intended to

protect.

This shortcoming, however, can be mitigated when we recognize a second sense of opportunity
at work in the Court’s holdings, what I will term attainment opportunity, where the focus is on the
kind of opportunity one has to attain whatever threshold is set. In elucidating the notion of
attainment opportunity we will momentarily set aside cases of non-developmentally sourced
offending, in order to highlight the relevance of the second sense of opportunity even in cases of
waived-juvenile offenders whose offending is thought to be part of the normative course of

development.

ATTAINMENT OPPORTUNITY

To help develop the distinction between the two senses of opportunity at work in the Court’s
holdings, I want to begin by sketching an interpretation of how the Court is conceiving of
cognition—what [ will call the insular conception of cognition—and show why on that model one

might be tempted to see the developmental opportunity requirement as sufficient protection.

On an insular conception of cognition, the sense-organs act as input devices that translate
stimulation from the environment to the nervous system.™ Central to this conceptualization is the
notion that cognition is cut off from the world insofar as cognitive processes only operate on
symbolic deliverances from sense organs. If such a view is adopted, then all that is required for
adolescents to realize their cognitive developmental course is mere non-interference. With
sufficient time, one’s epistemic, evaluative, and volitional capacities will ultimately mature such
that normatively sourced offenders will mature into distinct, non-offending habits. As a

consequence, in developing sentencing protections on the insular approach, all that is required is
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a developmental opportunity—i.e., once one is granted a meaningful opportunity for release at a

later date—then nothing more is required but to let nature take its course.

This insular picture, moreover, helps us explain the Court’s increased commitment to
neuroscientific data.” Having previously only relied on psychological and sociological research,
neurobiological explanations now ground the Court’s holdings in biomechanical causal
explanations where developmentally sourced offending is thought to track the structural
development of the brain, the presumption being that once structural development is complete the

offending behaviors will, in all likelihood, desist.

This prediction starts to look implausible when we consider the impact of the social
environment on development. To draw out the intuition, consider a case of two waived offenders
X and Y. Both are charged with the same crime, sentenced to the same term of years and will be
eligible for parole at the same future point in time, however they are sentenced to different
penitentiaries. X is sentenced to a relatively newer penitentiary—Iet us suppose it to be a facility
constructed with spaces intended to realize various kinds of programming and designed with an
emphasis on safety and facilitating movement. By contrast, Y is sentenced to an older facility,
structures which are generally known to be wanting in terms of movement, space for programming,

and security.

The insular conception of cognition predicts no differences between X and Y. Since cognition
stands independent of the environment on the insular, there are no restrictions on the kinds of
environments one is subjected to. Instead, all that is required to meet the developmental
opportunity requirement is time to allow for the brain’s structural development and its

correspondent behavioral changes.
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However, given the observable, objective differences between the two environments X and Y
are subjected to it seems plain that they are not granted the same kind of developmental
opportunity. If a penitentiary can disrupt one’s developmental opportunity in meaningful ways—
e.g., the stress of the higher risk of victimization given the absence of clear sightlines in Y’s
environment, or the lack of stimulation in a dark, cramped cell—then it seems reasonable to draw
distinctions between the kinds of developmental opportunities at work in these two cases, and

capturing this distinction requires employing an alternative conception of cognition.

As opposed to the insular account, where the mind stands independent of the world, on the
embedded account cognition is taken to be a hybrid process that straddles both the brain and body’s
manipulation of environmental vehicles. Cognition is said to be embedded insofar as
organismically external resources from the natural, social, and built-environment are functionally
integrated into cognitive processes.® " Thus, on the embedded framework, rather than being
external to cognition, the environment is part and parcel of the cognitive resources that we bring
to bear, and function as an anchor point around which neural resources adapt and fit.**" Consider
a simple instance of embedded engagement in production lines.”" Since only certain inputs are
present in any given spatial region within a production line, workers are restricted in the kinds of
tasks they can consider undertaking, insofar as the realization of certain action possibilities are
hidden in their particular task-environment. For an agent to see an action as available for choice is
to recognize that it is afforded by the environment, thus minimization of affordances within a
particular task environment can simplify computation, in turn reducing error and increasing

precision.”

Coordination of bodily processes with the environment also allows for the realization of

cognitive achievements. ' An illuminating instance of this kind can be found in the game of
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Tetris. V" In Tetris, falling shapes—zoids—enter the board from the top of the screen and fall
until they land on the bottom. The player’s objective is to maneuver the differently shaped falling
zoids such that they complete a row. The fast, repetitive nature of the game demands split-second
decision-making and spatial-reasoning skills. As the game increases in difficulty, the pace at which
the object falls increases, placing greater pressure on the motor and perceptual systems. In order
to facilitate the decision of where to place the falling shapes, agents can rotate the object through
its various orientation possibilities relative to the row’s empty contours in order to determine
potential landing spots for the zoid. These rotations can be undertaken on-the-screen, or internally.
If the object is rotated through 90 degrees mentally, the process takes around 1000 milliseconds.
However, when the object is rotated on-screen the process takes around 100 to 200 milliseconds.
By unearthing information on placement possibilities while saving the mental effort of internal
rotation, and the costs associated with the attention and memory needed to create and sustain
mental imagery, the player’s problem-solving skills are aided and augmented through feedback

from the environment. V"

If the environment is functionally integrated into cognitive processes, and particular kinds of
environments can enhance cognitive function by redefining and reframing problems, decreasing
the time and memory demands of tasks, increasing the reliability of execution, and enabling the
realization of processing efficiency that might not occur otherwise, then from distinct
environments can follow distinct outcomes in cognitive functioning.”™ If the outcomes of
cognitive functioning are contingent on the environment, then one’s opportunity for developing
their epistemic, evaluative, and volitional capacities will depend on the range of action-
possibilities offered by a particular environment—one’s choice-set in that environment. The set of

options from which one chooses to cultivate themselves has value to the extent that it offers an
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array of rich opportunities that the chooser might reasonably deem to have value.X! Options that
lead to further ones are fecund and those that do not are limited. In a limited built-environment,
one can be deprived of fecund choice-sets insofar as such environments offer less opportunities to
augment, simplify, and reframe cognitive function. Thus, if an environment can be identified as
limited, then it can be said of such an environment that it restricts one’s attainment opportunity
relative to a more fecund environment, as the physical and social environment play a role in

sculpting cognitive opportunity."

While the developmental opportunity requirement is satisfied in the cases of both X and Y, by
drawing out the notion of attainment opportunity we can distinguish between weak satisfaction of
the requirement in the case of Y, and strong satisfaction of the requirement in the case of X. If
one’s opportunity to develop their epistemic, evaluative, and volitional capacities is diminished,
then the likelihood that a given offender will be condemned in virtue of their inability to show their
development and maturity is increased. And in our hypothetical, all else besides the facilities X
and Y are sentenced to being equal, such an outcome seems more likely in Y’s case. Given Y’s
limited opportunities to augment, simplify, and reframe cognitive function in that environment, we
would expect diminished opportunities to develop their epistemic, evaluative, and volitional
capacities, relative to X. As a consequence, there is a greater possibility that Y will not be released
in virtue of the effects these objective, observable environmental differences have on their

development.

Satisfaction of the attainment opportunity dimension of the Court’s requirement demands
stronger protections in our hypothetical, in virtue of the distinct subjective experiences of
punishment in these two cases. Specifically, the claim here is that relative to X, Y endures a harsher

kind of punishment which proves disproportionate in virtue of its weak satisfaction of the
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developmental opportunity requirement—this being the case in light of its negative influence on

cognitive development.
SENTENCE SEVERITY

In elucidating what constitutes a harsher punishment we can take a comparative approach to
punishment where the severity of the harm is determined by the extent of the harm relative to the
baseline condition. X" Here we might either look at the historical baseline—the condition before
the harm endured—or the counterfactual baseline—what would have been the case had the harm

not occurred.

Taking the historical baseline approach in assessing the severity of a given prison sentence
requires looking at one's condition prior to the harm and comparing it to their condition thereafter.
In such an assessment we might imagine quantifying the condition of J at t|, the unpunished
baseline prior to their incarceration, and comparing it to their condition at t, the time after their
incarceration. Satisfaction of the worsening test on this approach requires showing that J's interests
are in a worse condition in tz than in ti. In the context of waived juveniles, the baseline worsening
test might be applied at multiple points. On the one hand we might measure from t; to t2 where t;
is the period before incarceration and t2 the period thereafter. But we might also, in some cases,
measure from t2+ which is the period of juvenile detention to t3, where t3 is the period of
incarceration in adult facilities."" It should be obvious that, apart from extraordinary cases, one’s
condition subsequent to being incarcerated, or incarcerated in a more punitive setting—in this
particular context being incarcerated in an adult penitentiary relative to being incarcerated in a
juvenile facility—will be worsened on account of the more punitive nature of the former setting.
Nevertheless, despite the appeal of the historical baseline test there are two points of immediate

difficulty.
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As has been noted by the Supreme Court, the Constitution does not mandate comfortable
prisons and “conditions that cannot be said to be cruel and unusual under contemporary standards
are not unconstitutional...[and] to the extent that...conditions are restrictive and even harsh, they
are part of the penalty that criminal offenders pay for their offenses against society." (Rhodes 452
U.S. 337V Thus, responses might be developed to cases where the historical baseline worsening
test is satisfied in the periods of t; to t2, or to+ to t3, grounded in the claim that part of the purpose
of prisons is to inflict the restrictive and harsh conditions that are part of the penalty that has been
levied on the convicted offender. So that J endures greater harm from t; to t2, while unfortunate, is
meant to be part of the penalty for their transgression. Even in cases of transfer from juvenile to
adult carceral facilities—from tz+ to t3—so the argument might go, it is the nature of the offense

and its proportional sentence that legitimates harsher conditions.

Further, it might be claimed that the possibility of waiving juveniles proves necessary to the

proper functioning of the juvenile justice system as a kind of release valve X"

If juveniles that are
eligible for and waived into the criminal court are deemed to be of different needs and risks,
relative to those juvenile offenders who are not waived, then it might be thought ideal to separate
waiver-eligible juveniles and those non-eligible juveniles who are convicted of lesser offenses and
given, relatively, shorter and less onerous terms of incarceration. Part of the assumption behind
waiver being that the waived offender’s transgression and the character it is thought to be reflective
of is closer to that of adult than it is to a juvenile who is not eligible for waiver. So, to incarcerate
juveniles eligible for waiver with those who are not eligible would be, in limited ways, analogous

to incarcerating juveniles who are not eligible for waiver with adults. !

Moreover, the historical baseline approach would fail to capture cases where one’s interests

are thwarted or impeded but not set back.*V!' Take a case where J faces a blended juvenile and adult
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sentence and is incarcerated in juvenile facility A until the age of 18 which, supposing we could
quantify the harms of imprisonment and assuming that the punitivity of juvenile and adult facilities
could both be scaled on a single measure of 1-10, is marked a 9. Subsequently, J is transferred to
adult facility , which for all the same reasons as A, marks a 9 on the scale. In this instance, on the
historical baseline worsening test, J is no worse off in X than they were in A as the institutions are
equally perilous, so J is not harmed in being transferred from a juvenile to adult facility on this

test.

Nevertheless, one thing that might be said is that in transferring J from A to X, that J is worse
off than they would have been had they been transferred to ®, where @ is an adult correctional
facility that marks a 7 on our imagined punitive-harm scale. This is the second approach, where in
determining the severity of the harm we take the counterfactual baseline and look at a person's
condition after the injury and compare it to the condition that they would have been in had the
injury not occurred. The counterfactual test is formulated as when the affected party’s interest is
in a worse condition than it would have been if the initiator of the action had not acted as they did.
In the example at hand, the question is if J is worse off in being transferred to X than they would
have been had they instead been transferred to @. On our scale of punitivity, the answer would be
yes, for @ is measurably less punitive than X, and thus the counterfactual worsening test is satisfied

in this case.

For our purposes, the counterfactual test is applied to juvenile waiver generally, and asks if
subsequent to incarceration in adult penitentiaries are one’s interests and condition are worse off
in ways that prove relevant to the developmental opportunity requirement—i.e., is their
opportunity for developing their epistemic, evaluative, and volitional capacities harmed in ways

that they would not have been, had the juveniles not been incarcerated in penitentiaries. We can
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make slight modifications to our case of X and Y to ask this question, where X is not incarcerated
in an adult facility—instead, being held in a juvenile detention facility—but all else remains the
same. It is true that both are granted a meaningful opportunity for release based on demonstrated
maturity at a later date. However, because cognitive development is contingent on the environment
X and Y will not have the same attainment opportunity—i.e., the opportunity to attain whatever

threshold has been set.

In the case of Y, the built environment is actively undermining the very developmental
opportunity the Court set out to protect in its holdings in a greater number of ways than is with the
case with X’s environment. In adult carceral facilities, the blue-tone lights, loud, echoing corridors,
minimum air flow, small windows, and restricted economies of space are physiologically and
psychologically detrimental. The limited amounts daylight and the absence of windows with views
of nature can affect hormone regulation, cognitive function, and problem solving skills—and can
result in stress, aggression, and violence. Vil Acoustically, unpredictable, intermittent, and
uncontrollable noises, the result of large, open interior spaces with hard materials and harsh
surfacing can cause stress, impair cognitive functioning—including memory and reading ability—
reduce sensitivity to sound, as well as resulting in increased heart rate, higher blood pressure, and
diminished performance in complex and demanding tasks.X™ Moreover, since our perceptual
abilities are built to engage with symmetry, ornament, and fine detail, the minimalist, sterile, and
bland interiors of these uniform facilities lacking in color and legibility have been shown to
increase anxiety, and reproduce clinical symptoms of macular degeneration, stroke, and visual
agnosia, given the challenges of navigating identical environments and labyrinthine security
pathways.! Poor sightlines and the high degree of enclosure can also alter perceptions of threat and

safety and the intense blue-tone, one-directional lights that are present in these enclosed, dark
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environments can warp color perception and interfere with circadian rhythms, as well as resulting
in fatigue and mood disorder." Moreover, the inability to personalize living spaces undermines
place attachment, constricting agency and individual expression."" Overpopulation, shown to
increase negative affect among prisoners and induce higher levels of blood pressure—in part due
to the stress and tension of increased interactions and the shift of solitary activities to public spaces
in conjunction with absence of interpersonal boundary regulation—simultaneously exacerbates the

already outlined health implications."™

If incarceration in penitentiaries can result in a greater likelihood of physiological and
psychological harms that interfere with cognitive development, insofar as they diminish one’s
ability to augment, simplify, and reframe cognitive function— then the opportunity for Y to attain
whatever development threshold has been set is diminished, relative to X."V The presumption here
being that, on average, juvenile carceral facilities do not entail the same harms as an adult
correctional facility. We have reason to endorse this position given that a primary tenet of the
juvenile system—at least in its ideals—is the recognition and acknowledgement of the distinct
needs children and adolescents have relative to adults, hence the focus of juvenile detention is on
treatment and rehabilitation, as opposed to punishment. And the distinct philosophies of the

juvenile court are meant to be realized in the design and programming of its detainment settings.

Juvenile facilities are, generally, smaller in scale such that those detained have better ability to
develop relationships with staff and have improved access to programming. Such facilities are also
designed to maximize natural light, sightlines, and increase visibility. While relentless acoustical
noise is a characteristic of adult facilities, often the consequence of the concrete and vinyl flooring
within those facilities, juvenile facilities look to reduce and control noise, as well as provide a less

institutional feel through carpeting and sound-absorbing ceilings. Moreover, some juvenile
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facilities seek to employ a variety of colors and textures in the environment’s interior, as opposed
to the drab, sterile settings of penitentiaries."” This, however, is not meant to imply that all juvenile
facilities realize these goals and that we can always expect less punitive settings in the juvenile
justice system. Whatever standards and ideals may exist for juvenile detention facilities, many are
built as imitations of adult correctional facilities. Others are overcrowded, understaffed, and
underfunded, such that whatever ideals and programming they might be structurally designed to
engender, they in fact fail to do so. Nevertheless, the distinct philosophical approach of the juvenile
justice system, which, in its best manifestations through the past century, is not primarily a penal

approach entails greater attainment opportunity.

If is the case, then it is unclear as to why we should accommodate weak satisfaction of the
developmental opportunity requirement. This is not to suggest that X is incarcerated in ideal
circumstances, nor is it meant to suggest that there is an ideal kind of incarceration. In fact, as
previously mentioned, the fractured juvenile landscape makes it so that many juvenile detention
facilities are just as detrimental, if not more so, than their adult counterparts. Moreover, this fails
to resolve the practical difficulty that waived juveniles will serve sentences that extend deep into
adulthood, so even if it were granted that a larger share of their sentence should be served in
juvenile facilities—say until the age of 24—this does not address what is to be done thereafter. |
will not attempt to resolve such difficult questions here but hope to have pointed to the distinct
needs of waived juveniles under the developmental opportunity requirement and how incarceration

in adult penal institutions would undermine the aim of such a requirement.

Here we can also retrieve our previous distinction between developmentally and non-
developmentally sourced offending. So far, the critique has been framed with a focus on

developmentally sourced offending in order to show how even in cases such as these, a failure to
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account for the kind of attainment opportunity one is granted can lead to weak satisfaction of the
developmental opportunity requirement, such that the goal of providing a meaningful opportunity
for release is undermined. Earlier I gave us reason to be skeptical at the outset that the Court’s
protections, independent of recognizing the notion of attainment opportunity, are sufficient for
non-developmentally sourced offending—given that the factors at hand do not pertain to
development—and suggested that in cases such as these rectifying the protections were of the
greatest import. While still insufficient, adopting the notion of attainment opportunity allows us to
postulate stronger sentencing protections, which increase the possibility of non-developmentally
sourced offenders having the opportunity to attain the necessary threshold. And this is insofar as it
stipulates restrictions on the kinds of environments one can be subjected to. If cognition is tied to
the environment, then there are certain kinds of environments which will prove too hostile to
development in all cases, especially in cases of offenders whose development and maturation
demands more careful and nuanced interventions. And the stronger protections offered by framing
the developmental opportunity requirement in conjunction with the notion of attainment

opportunity would count as reasons against the incarceration of waived juveniles in adult prisons.
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THE STATE, DEFAMATION, AND DEMOCRATIC ATMOSPHERES

To make us love our country, our country ought to be lovely."!

INTRODUCTION

What should a democracy look like? That is, what kind of expectations should denizens of a
democratic society have of the visible environment? Clean streets? Well paved roads? Perhaps
when one thinks of the visible environment of democratic societies one imagines public parks,
cafés, and libraries filled with the diverse peoples that comprise a vibrant democracy. Undoubtedly,

there will be variation in our expectations of a democratic society’s appearance. In fact, if we
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didn’t differ in our expectations, we might wonder if the homogeneity of our imaginations reflected

the societal absence of principles such as liberty of speech and opinion.

Nevertheless, there might still be a minimal expectation that we can have of the visible
environment of democratic societies, namely that people should be able to lead their lives without
encountering enduring, visible manifestations that deny their standing as social equals and bearers
of the full range of constitutional entitlements—i.e., whatever else a democracy should look like,
its appearance should not suggest that the locale in question does not give all of its constituents

their due dignity.

I will argue that one way in which the dignity of democratic denizens can be undermined by
the visible environment is through monuments that communicate a government endorsement of
group defamation, and that the proper functioning of democracy can be undermined by such
monuments in two ways. First, members of the targeted group have reason to doubt the state’s
commitment to recognizing them as equal members of society, and as a consequence have reason
to view the state as illegitimate. Second, defamatory monuments serve as a state-sponsored focal
point for the coordination and proliferation of defamatory views, which can have the consequence

of legitimizing and endorsing group inequality.

I will begin by showing why we have reason to understand enduring manifestations of group
defamation as especially pernicious. Then I will draw out the relation between government speech
and state-sponsored monuments and show why, on account of the way in which courts have chosen
to interpret government speech, the nation’s commemorative infrastructure can facilitate the

creation and nurturing of non-democratic atmospheres.

DEMOCRATIC ATMOSPHERES
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In 1952, Joseph Beauharnais, president of the white supremacist group White Circle League,
circulated leaflets throughout the city of Chicago inciting whites to unite in violence against
African-Americans. For this Beauharnais was fined $200 under §224a of Division 1 of the Illinois

Criminal Code, which held that:

"It shall be unlawful for any person, firm or corporation to manufacture, sell, or offer for sale,
advertise or publish, present or exhibit in any public place in this state any lithograph, moving
picture, play, drama or sketch, which publication or exhibition portrays depravity, criminality,
unchastity, or lack of virtue of a class of citizens, of any race, color, creed or religion which said
publication or exhibition exposes the citizens of any race, color, creed or religion to contempt,
derision, or obloquy or which is productive of breach of the peace or riots.”""

Beauharnais challenged the statute as a violation of liberty of speech and press, and the Supreme
Court granted certiorari in order to consider the question of whether Illinois had the power to

punish individuals for the publication of utterances that promote friction among social groups.

The Court ultimately held that libelous utterances were not constitutionally protected, insofar
as they inflict injury or cause an immediate breach of the peace—in this case promoting friction
among racial groups—and as a consequence found no grounds to deny Illinois the ability to punish
on the basis of §224a. Instead, the Court lent its support to the statute and argued that the Illinois
criminal libel law was developed on the basis of history and practice, as the state had seen firsthand
how “willful purveyors of falsehood concerning racial and religious groups promote strife and tend
powerfully to obstruct the manifold adjustments required for free, ordered life in a metropolitan,
polyglot community.”' On account of those experiences, the Court reasoned, Illinois legislators
introduced laws that prohibited any lithograph, moving picture, play, drama or sketch liable to
cause violence and disorder, in an effort to help develop the social cohesion that is fundamental to

a democratic society.
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Of particular interest in this case is that §224a’s protections span beyond the spoken word to
encompass visible manifestations of group defamation, and we might wonder what further
considerations such a prohibition is meant to capture. A defamatory illocution—supposing it to not
be broadcast through any other medium—is only audible to those within range of the speaker.
While the potential for injury and offense from that utterance can persist long beyond its original
illocution—whether that be on account of its being recorded or reiterated—it is only those to whom
the defamatory illocution is audible that can be harmed or offended by its original utterance.
However, in instances where the calumny persists beyond its original illocution—such as in
instances where it is recorded—there is a greater likelihood that a larger number of people might
be exposed to and affected by it. If this is so, then one aspect of the special concern we might have
with enduring manifestations of group defamation—and part of the motivation behind §224a—is
their potential for widespread influence and the societal unrest that can result from their pollution

of the environment.

The functioning of democratic societies can be undermined in environments that permit
enduring manifestations of group defamation in at least two ways. First, the dignity of targeted
group members of society can be assaulted. Dignity on this conception is a social and legal status—
the basic entitlement to be regarded as an equal member of society in good standing. This is a
status that generates demands for recognition and treatment that accords with the rights and
entitlements that are guaranteed by law. One ought to be able to step outside of their home and,
regardless of their racial, ethnic, religious, or sexual background, be able to go to the store, work,
and carry out all the other dealings their lives consist of, without encountering artifacts that are
meant to humiliate, degrade, and undermine their social status as equals and bearers of the full

range of constitutional entitlements." That is, denizens of a democratic society ought to be able to
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live their lives with the assurance that they will not be subject to defamation, humiliation, or

discrimination.

In the same way that public street lighting illuminates our world and serves as the background
against which we carry out our activities, the atmosphere of a democratic society provides the
background for our social and political interactions and activities.* When the ecology of respect
and dignity are in good order, members of the society in question do not have added reason to be
concerned with that society’s commitment to upholding the equal status of all its members. The
atmosphere of a democratic society is polluted when the landscape is warped by the presence of
enduring manifestations of group defamation.™ In polluted, non-democratic atmospheres,
members of the targeted group have less reason to expect that the society in question recognizes

and is committed to upholding their full range of rights and constitutional entitlements.

Attacks on dignity prove especially salient for members of oppressed groups that have been
the target of contempt by the state and their fellow citizens in the past and remain so.X" Historically
oppressed groups have prima facie reason to question the state and its constituent’s commitment
to recognizing and upholding their rights. In order to preserve a democratic atmosphere, the state
ought to be committed to upholding and vindicating their constituent’s social and legal status
against defamation. A democratic society cannot be expected to function properly unless all of its
members are recognized as equals and accorded the dignity associated with such recognition. Thus,
the nourishment and maintenance of dignity by law proves relevant to the function of democratic

societies.Xii

The second way in which the functioning of democratic societies can be undermined in
environments that permit enduring manifestations of group defamation, is through its nurturing of

rival, anti-democratic public goods. Beauharnais distributed the leaflets with the intent of
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fomenting unrest among whites in the face of the continued northern migration of African-
Americans. Previous waves of African-American migrants had endured riots and violence, and
Beauharnais hoped to resurrect the same kind of racially motivated violence towards the end of
preventing social adhesion, coordination, and cooperation. Thus, part of Beauharnais’ aim in
distributing enduring manifestations of group defamation was to provide a focal point for the
proliferation and coordination of the attitudes expressed by such hate, one that proclaims, through
public manifestation that racist individuals are not isolated in their sentiments. Through these
proclamations, not only are the implicit assurances that ought to comprise one element of the
atmosphere of democracies undermined, but in their stead a world-defining, anti-democratic rival
public good is established that does not recognize all members of society as equals.™ Thus, rather
than offering visible assurances that speak to the society’s commitment to striving towards the
realization of its constitutional and humanitarian ideals, rival public goods instead manifest a world

where certain groups live on differential terms.

To draw out the intuition, consider a slightly modified version of Beauharnais. In this instance,
racist posters are posted throughout a public park. Whatever else these posters might achieve, by
making visible to members of the targeted group that they reside in a locale where certain members
of the community hold racial animus towards them, the environment might be experienced as more
hostile. Perhaps the park had once served as an exercise route for a particular member of the
targeted group, however now they are now forced to re-route themselves, thereby being deprived
of one public good—the park—in the absence of another—the environmental good of assurance.
Or perhaps a path through the park was a route to school for a child, now the route must be re-
negotiated, thereby forcing the child to develop experiences of the world on differential terms. As

a consequence, members of the targeted group can be left feeling more insecure, not only in virtue
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of the libel endured, but also in virtue of the fact that the authorities who ought to be the guarantors
of their rights and privileges take no action to amend the visual landscape that is actively
undermining their dignity. The atmosphere of the park, in this case, can be described as one of
exclusion, insofar as material elements facilitate the coordination of patterns of experience that
foreclose on practical and social possibilities—i.e., targeted group members are denied
opportunities to live on terms where they can understand themselves as equal participants in the

community.™"

In such cases, members of the targeted group have reason to question whether both the state
and their fellow citizens recognize their status as equals and bearers of the same rights and
constitutional entitlements, and this suspicion is only compounded by the historical injustices
against the targeted group. Moreover, these posters also increase the likelihood that a greater
number of individuals who possess the prejudiced views communicated by the posters will
encounter them and feel buoyed in their hate. As a consequence, the presence of defamatory posters
in the park can serve as a focal point for those who possess such prejudiced views. In instances
such as these, members of society may not understand and experience usage of the public park on
the same terms. Members of the targeted group can understand the park to be hostile to them in
virtue of their group membership, while those who are not members of the targeted group and who
possess prejudiced views can understand the park to be an environment where their views are

endorsed.

We can contrast this picture with a public park where such posters are absent, perhaps due to
legal protections which prohibit their public display. In these two scenarios the world has been
defined in different ways, insofar as the self-presentation of the environment communicates

different messages regarding the social status of its members. On the second picture, members of
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historically oppressed groups do not have added reason to be concerned about their dignity being
undermined when they step outside. Instead, they have greater reason to expect, and greater
likelihood to experience, an inclusive, democratic atmosphere.”™ Simultaneously, those who
might possess prejudiced views have less reason to expect that their beliefs and attitudes will be

endorsed in that environment.

This example also points us to another way in which manifestations of group defamation in
the landscape can vary in their perniciousness, namely in terms of their endurance. While earlier
we distinguished between verbal calumnies and enduring manifestations of verbal calumnies, here
we can further refine the class of enduring manifestations of group defamation by distinguishing
between kinds of artifacts. While a park littered with racist pamphlets can be easily cleaned, a wall
defaced with racist graffiti can only be removed with the aid of a number of tools and the labor
required to apply them. This extended timeframe increases the likelihood that more members of
the targeted group will encounter the graffiti and be affected by it, or that a greater number of
individuals who possess the prejudiced views communicated by the graffiti will encounter it and

feel buoyed in their hate.

In the same way that graffiti on a material artifact can have a more enduring presence than a
poster, enduring material artifacts created for the exclusive purpose of admonishing members of
vulnerable groups can endure well beyond either of the previously mentioned categories, in such
a way that we have reason to regard them as among the most pernicious possibilities. While
Beauharnais sought to create a focal point for his racist views, in virtue of the spatiotemporally
restricted nature of pamphlets, the effect of his endeavor is, in certain respects, limited relative to

defamatory artifacts created out of more enduring materials. If such prejudiced views were to be
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expressed through e.g., concrete structures, there is a greater opportunity for those who possess

the views to find like-minded actors, and for targeted group members to be affected by it.

Another way the effect defamatory artifacts have on reasonable expectations can vary is
according to their sponsor. For example, we might be particularly concerned if the private actor in
question is an individual, or group of individuals, of note. If it is a private actor who both produces
and disseminates defamatory posters, the messages contained therein can be taken as
representative of their own views. Suppose then that the private actor in question is an individual
of note. One might expect the negative influence of the artifact to be stronger in such a case. Those
who hold the prejudiced views that are announced not only feel buoyed in their hate through the
knowledge that others share similar points of view, but they can also find empowerment through
the knowledge that actors of social significance hold similar views. This can have the effect of
offering such beliefs and attitudes a kind of social validation that they might lack were the

disseminators of the prejudiced beliefs and attitudes actors on the fringes of society.

Analogously, in cases where private organizations sponsor or commission enduring artifacts,
we might, for similar reasons, expect them to have greater effect. However, private actors and
organizations are not the only parties that can commission or sponsor enduring artifacts of group
defamation. This distinction brings us to a class of cases which we might have added concern with

undermining public assurances, namely state-sponsored artifacts, in particular monuments.

THE STATE SPEAKS

One essential aspect of government property is its expressive dimensions. Often times, government

communication is instrumental or regulatory, for example speed limit and stop signs communicate
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directions and instructions regarding public order and safety.™ " However, the communication of
government property can also be commemorative and honorific, the most evident instance being

that of monuments.

Monuments are enduring physical structures that are raised to preserve, honor, and revere
historical figures and events, as well as cement commitments to values and future courses of
action.” ' By often serving as the focal point around which the landscape is organized, monuments
exert a significant influence on the visible environment. State-sponsored monuments—i.e.,
monuments commissioned or endorsed by the state—work as part of a repertoire of cultural
symbols including flags, anthems, emblems, and museums that develop and mark particular
historical narratives, figures, and events that are thought to be worthy of recollection. A state’s
commemorative infrastructure thus comes to represent favored political content, and this

endorsement can convey or grant legitimacy to particular political and social messages.

The symbolic grammars that can emerge from commemorative infrastructures work to
introduce common background presuppositions and assumptions on values and dispositions,
thereby connecting citizens into political projects through material artifacts.”™ This self-
committing function is achieved both through the permanence of monuments as well as their
expressively public placement. The enduring public presence of group commitments in material
form makes possible thinking across generations, thereby allowing for sustained engagement such
that individuals across different periods of time might be moved by monuments in similar ways,
and thus come to share in the common values and ideas they are meant to represent. Hence, through
collective commemoration and remembrance, these representations can influence and shape the
long-term values, commitments, and dispositions of citizens, thereby contributing to the climate

of opinion.™
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However, what is less clear is what can be considered a state-sponsored monument. While
nation-states might have in common the project of nation-building, part of which is the
development of a commemorative infrastructure, they do not share identical relations with their
commemorative infrastructures. That is to say, what counts as a state-sponsored monument will
vary according to the legislative architecture of each nation. To help us draw out this line in the

United States, we can look to the nation’s legal history.

In Pleasant Grove v. Summum, the Supreme Court faced a question concerning
commemorative structures whose contours map onto the question at hand.™" There, the question
was whether Pleasant Grove City had acted within its purview when it declined to erect a
monument in a public park. Summum, a religious organization founded in Utah, requested
permission to build a monument of its Seven Aphorisms in Pioneer Park, a public park in Pleasant
Grove City, Utah.™ This was not the first request by a private organization to build a religious
monument in the park. Three decades prior, the Fraternal Order of Eagles requested permission to
install a Ten Commandments monument in Pioneer Park, a monument which the city allowed.™ "
In Summum’s theology, the Seven Aphorisms are principles analogous to the Ten Commandments,
hence they requested permission to build a monument similar in size and appearance to the one
erected by the Fraternal Order of Eagles. Pleasant Grove City, however, denied Summum’s request
on the grounds that either the object or donating group was required to have historical ties to
Pleasant Grove City. In response, Summum filed suit in the District of Utah."" Though the
District Court would rule for the city, on appeal, the Tenth Circuit reversed the District Court’s
decision and ruled in favor of Summum. Understanding the distinction between the Tenth Circuit’s

resolution of the case and the ultimate decision the Supreme Court would deliver—a holding which
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favored Pleasant Grove City—can help frame our understanding of when and why a monument

can be taken as state-sponsored.

Given that the Seven Aphorisms monument was meant to be installed in a public park, one
might assume the relevant issue to be one of free speech—i.e., whether the First Amendment rights
of Summum were impermissibly curtailed when Pleasant Grove City denied them the ability to
erect the monument. Since public parks have traditionally been the quintessential public forum,
questions of the right of access to public property for expressive purposes have traditionally fallen
under public forum analysis. As a public forum, people are entitled to use the park for expressive
activity and the government cannot regulate such speech based on its content, unless there is a
compelling reason to do so. For though the government might hold the title to the parks they are
only "held in trust for the use of the public and...for purposes of assembly, communicating
thoughts between citizens, and discussing public questions."™ Thus, on this line of thought, one
might take the relevant kind of question to be whether, e.g., Beauharnais had a First Amendment
right to install a permanent plaque communicating his racist views. Resolving the question at hand
turns on articulating the relationship between First Amendment rights and private parties erecting

enduring material artifacts in public parks.

The public forum line of analysis was taken up by the Tenth Circuit.”! Because Pioneer Park
is a public forum, Pleasant Grove’s content-based restriction on speech is subject to strict scrutiny.
In order to permissibly deny Summum the ability to display its monument among other monuments
in the park, it must be shown that Pleasant Grove’s exclusion is necessary to serve a compelling
interest and that the exclusion is narrowly drawn to achieve that interest. Pleasant Grove, in the
court’s interpretation, offered two points of interest: (1) promoting the city’s history, and (2)

aesthetic and safety interests.
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On the first prong, Pleasant Grove argued that since Summum had no long-standing ties to the
Pleasant Grove community and the Seven Aphorisms monument had no direct relation to the city’s
history, the historical relevance requirement had not been met. A city is entitled to promote its
history, however not by restricting access to a public forum, the concern being that a city might
use content-based restrictions in order to advance particular ideologies. Since Pleasant Grove
argued that the relevant forum was nonpublic it offered no reason as to why historical relevance is
a compelling interest. Nevertheless, the court argued, even if it were to be assumed that historical
relevance is a compelling interest, the content-based exclusion is neither necessary nor narrowly

drawn to serve the interest in promoting the city's history.

On the second prong, the Tenth Circuit argued that Pleasant Grove established a content-based
resolution that excludes all speech that does not meet its historical relevance criteria. The court
reasoned that the resolution was not narrowly tailored to achieve the interest of aesthetics and
safety, as the city had not offered an argument as to why monuments which align with their
preferred historical content will be more effective in preserving park space and reducing safety
hazards, than monuments which do not contain their preferred historical content. The proposed
Seven Aphorisms monument is similar in size, material, and appearance to the Ten
Commandments monument on display, and if the latter fails to present the danger the regulation
seeks to address, then it is not obvious why the former does. Thus, the Tenth Circuit reversed the
District Court’s denial of a preliminary injunction and directed Pleasant Grove City to allow the

erection of the monument immediately.

As the Supreme Court granted certiorari, the public forum based decision made by the Tenth
Circuit would not be the final framing for the question of monuments in public parks. Instead, the

Summum Court would be the first to hold that the government speech doctrine displaces the public
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forum doctrine in traditional public forums. The Supreme Court reasoned that public forum
principles are out of place in this case. This is in virtue of the fact that the public forum doctrine
only applies where the government property in question can accommodate a large number of public
speakers without defeating the essential function of the land. Public parks, in virtue of their spatial
limitations, are constrained in the number of permanent monuments that they can accommodate.
Monuments, through their enduring presence, monopolize the property on which they are sited,
and interfere with other potential uses of that space. If public forum principles were to be applied,
then a scarcity problem would emerge as the ability of other speakers to place their own
monuments would be threatened—i.e., if government entities were required to maintain viewpoint
neutrality in selecting donated monuments, they would be faced with either a cluttered park or
pressure to remove longstanding monuments.™!' As a consequence, the Court argued, if public
parks were considered traditional public forums in the context of erecting privately donated
monuments, then, in virtue of the scarcity problem, all donations would be refused. And in the
event that forum analysis would seem to inexorably lead to closing the forum, then forum analysis
is out of place. The Summum court instead took up the question of monuments in public parks as

one of government speech, not public forum analysis.

Governments have historically employed monuments in order to convey some thought or
feeling in those who come across the structure.”" And in this expression, governmental entities
have the right to speak for themselves and select the views that they wish to express. Thus, a
government-commissioned and government-financed monument on public land constitutes
government speech. Privately financed and donated monuments that the government accepts for
public display on government land are also a form of government speech. The relevant government

entity takes ownership of these monuments and their communications on account of the fact that
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the general practice of accepting privately funded or donated monuments has been one of selective

receptivity, take the case of city parks.

Parks are part of the city’s project of defining the identity that it wishes to communicate, and
any particular park can communicate broad identity messages through its collection of monuments.
The monuments selected for display are the ones that the city’s decision makers understand as
appropriate for the locale in question as it pertains to its aesthetics, history, and culture. Each
selection by the city can alter the values and messages that are thought to be communicated by the
display. Property owners typically do not permit the construction and display of monuments with
which they do not wish to be associated, on their land. And since property owners typically do not
allow for the installation of monuments that they do not wish to be associated with, people
observing monuments in a public park—whether donated or not—can often reasonably interpret
them as conveying some message on the property owner's behest—in this case, the city. As a
consequence of this selective process, and property ownership associations, the Supreme Court
argued, that accepted monuments are meant to convey—i.e., are part of the city’s expressive
projects—and have the effect of conveying—i.e., can be reasonably interpreted as—government

speech. ™

The monuments of Pioneer Park thus represent a form of government speech, despite having
been donated by private entities. They are instances of government speech in virtue of the fact that
Pleasant Grove City controls their own messages through the exercise of final approval authority
over the selection of monuments in Pioneer Park. The monuments which fill Pioneer Park have
been chosen by Pleasant Grove City and the monuments Pleasant Grove City has selected are those
that present the image that the city wishes to project to park visitors. As a consequence, the Tenth

Circuit’s decision was reversed.
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The Supreme Court’s decision in Summum to abandon public forum analysis in the context of
public parks has the consequence of foreclosing on First Amendment challenges to monuments in
public parks. Just as Summum could no longer make a claim to their First Amendment rights being
violated through Pleasant Grove City’s refusal to admit their monument in Pioneer Park, neither
is an individual who seeks to erect a defamatory artifact in a park entitled to First Amendment
protections. In the pursuit of regulating public instances of group defamation, one might take this
doctrinal shift as a step in the direction of stronger regulations against group defamation. No longer
can the common refrain of First Amendment rights be offered as a justification for enduring
defamatory artifacts in public spaces. Consider a subsequent Supreme Court holding to draw out

the point.

In Walker v. Tex. Div., Sons of Confederate Veterans, Inc., the Supreme Court considered the
constitutionality of the Texas Department of Motor Vehicle's denial of a proposed specialty license
plate.™ The license plate, designed by the Texas Division of the Sons of Confederate Veterans,
featured a Confederate battle flag and the words 'Sons of Confederate Veterans.’ In their denial,
the Texas Department of Motor Vehicles Board focused on the depiction of the Confederate flag
itself, the general public finding the design offensive, and the reasonable nature of such an
interpretation. The Board noted that a significant portion of the public associated the Confederate
flag with organizations advocating expression of hate directed towards people and groups. In
response, the Texas Division of the Sons of Confederate Veterans filed suit against the Texas
Department of Motor Vehicles Board arguing that the rejection of their proposed specialty plate

design violated the Free Speech Clause.

In its decision, the Supreme Court applied the analysis developed in Summum, and argued that

license plates are a form of government speech.”™™! First, the Court argued that history shows that
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states, including Texas, have long used license plates to communicate messages. Moreover, license
plate designs are often tied in the mind of the public with the state. The plate is what the Court
designated a government article, and the plate's nature as an article of the government is made
explicit through the name of the state marked across every plate issued in the state of Texas. Since
plates are a kind of identification and issuers of identifications do not usually permit the
conveyance of messages with which they do not wish to be associated, persons who observe
designs on identifications routinely, and reasonably interpret them as conveying a message on the
issuer’s behalf. Moreover, the Court reasoned that a person who seeks to display a message on a
Texas license plate intends to convey to the public that the state endorses such a message, for if
this were not the case, then they might have expressed the message through other mediums that
aren’t thought to possess such state related associations—e.g., bumper stickers. Accordingly, the
Court held that the content-based rejection of the plate design did not violate the First Amendment

in virtue of the fact that the plates conveyed government speech.

By denying the case as one of forum analysis where private speech occurs on public property,
Walker denies the possibility of a historically familiar defense mounted for defamatory structures
and artifacts. However, we might nevertheless be concerned that despite the Supreme Court’s
shifting of the doctrinal terrain, similar problems will emerge. For just as a racist organization can
be denied the creation of defamatory artifacts, so too can anti-racist organizations be denied the
opportunity to create artifacts. In both instances, the ultimate decision is left in the hands of the
relevant governmental entity. If this is so, then we have reason to inquire as to whether the

government speech doctrine allows for its own unique set of pernicious possibilities.

One potential issue was raised in Summum. There, Summum expressed concern that the

government speech doctrine might be used as subterfuge for favoring and advancing certain
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ideological positions.”" The thought being that the government speech doctrine would allow the
government entity in question to unilaterally deny any monument that didn’t align with its
preferred political content. If this were the case, then the government speech doctrine would offer
the opportunity for governmental entities to skirt certain constitutional restrictions e.g., the
Establishment Clause, to the end of advancing and endorsing certain ideologies, values, and
commitments. The Supreme Court attempted to assuage what it took to be a legitimate concern by
positing that the electoral process provides a sufficient check on government speech.”™ " Since
the government is accountable to the electorate, all that is required to correct government speech
with which the citizenry disagrees is to install new officials through the democratic process.
However, we have reason to doubt whether the electoral process can prove a sufficient check on
government speech. To draw out the intuition behind this concern consider, Salzar v. Buono.""
Buono, a frequent visitor to the Mojave National Preserve was offended by a cross erected in the
federal preserve by the Veterans of Foreign Wars. The Latin cross, which was placed in 1934 on
Sunrise Rock, within the Preserve, was meant to honor soldiers who died during World War 1.

Buono argued that the cross was a violation of the First Amendment’s Establishment Clause and

sought an injunction that required the government to remove it.

The District Court argued that because the cross is located on federal land, a reasonable
observer would believe that both the land and the cross were owned by the government.™ And,
further, the presence of the cross on federal property conveyed the impression of government
endorsement of religion. Thus, the court concluded that the cross violated the Establishment Clause
and forbade the government from permitting the display of the cross in the preserve. During the
government appeal, Congress directed the Secretary of the Interior to transfer the cross and the

property on which it stood to the Veterans of Foreign Wars, a private organization, in exchange for
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land elsewhere.™' Buono returned to the District Court seeking relief against the land transfer,
arguing that the land transfer was a sham intended to maintain the cross in the preserve.”V" The
District Court would again agree with Buono and rejected the government’s claim that the transfer
was undertaken in an effort to comply with the injunction, and instead argued that the land transfer

was an attempt to keep the cross on display.

The Supreme Court, however, would reverse the District Court’s judgment. The Supreme
Court argued that by dismissing Congress’ motives as illicit, the District Court did not adequately
take into consideration the context and reasons for the transfer. In the first instance, the cross was
intended to honor fallen soldiers and was not meant to be an endorsement of any creed, religion,
or ideology. Further, since land exchanges are a common mechanism employed in the western
United States, its use in this instance is not indicative of subterfuge on the part of the government.
Thus, a hypothetical reasonable observer, who was aware of all the facts pertaining to the
monument, would recognize that the transfer was not undertaken in an effort to maintain a display
in favor of a particular religion. Instead, they would recognize that the transfer was undertaken by
Congress in an effort to find a reasonable accommodation to a unique situation, where Congress
sought to avoid the monument’s potential religious messages, all the while avoiding the disturbing

symbolism that would have been the result of the cross’ destruction.

There are two related points that are particularly illuminating in this brief sketch of the case.
First, the difficulty that the Supreme Court had in taking offense to the cross as constituting a
cognizable injury. Second, the Court’s unequivocal interpretation of a cross’ destruction as
disturbing symbolism. In its consideration of the offense Buono took to the cross’ presence on
federal land, the Court argued that it is just as reasonable that one might interpret the cross as a

commemoration for fallen soldiers. However, the interpretation of the cross' removal is not given
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such balanced consideration, but is instead taken to be either a sign of disrespect to the soldiers it
was meant to honor, or as the symbol of a government that is hostile to all matters of religion and
is set on eliminating the country’s religious heritage.”™ 1" Here it would seem that Summum’s
worry is warranted, as what the Buono Court found reasonable pertained to those ideologies and
commitments that it is accustomed to. For in a nation with a strong Christian heritage, there is a
greater likelihood that a larger swath of the population will be disturbed by the destruction of a

cross, and fail to be offended by its presence, than in a country where there is not such a tradition.

In those instances where there is alignment between dominant ideologies and expressive
artifacts, we have reason to be concerned that the electoral process will be an insufficient check.
For in such instances, minority groups, such as Summum, in virtue of their numerical deficit, may
never have the opportunity to shape the electorate such that alternative possibilities might be
introduced through the electoral process. Moreover, given that in such instances it is the dominant
ideology that is under duress, we might expect there to be a greater possibility of alignment
between various governmental actors and agencies—e.g., judicial, and legislative actors—to the

end of protecting the dominant ideology.

While Buono presents a case where we are concerned about the efficacy of the electoral process
given the share of the electorate dominant majorities control, as well as the possible alignments
between governmental entities, there are other instances where the concern stems from conflicts
that might emerge between government actors. For example, in 2017, the mayor of Birmingham,
Alabama sought to cover up an obelisk that was erected to commemorate Confederate soldiers
who fought during the Civil War.”* The city installed plywood walls around the base of the
monument, thereby obscuring the obelisk’s inscriptions, among which included: “In Honor of the

Confederate Soldiers and Sailors,” and “The manner of their death was the crowning glory of their
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lives.” In response, the state of Alabama sued the city of Birmingham under a law that prohibits
the removal, relocation, or alteration of historical monuments that have been in place for more than
40 years.* Moreover, the State sought to fine the city $425,000 for each day the memorial
remained altered and disturbed. The Circuit Court ruled in favor of the City and concluded that the
Act impermissibly denied the City its right to government speech by forcing the city of
Birmingham to convey a message it did not wish to communicate. Further, the Circuit Court argued
that the Act also violated the City’s Fourteenth Amendment due-process rights in virtue of the Act
failing to provide a procedure through which the City might alter the monument. In turn, the State

appealed the case to the Alabama Supreme Court.

In State v. City of Birmingham, the Alabama Supreme Court argued that the city had acted in
violation of 41-9-232(a) by altering and disturbing the monument through its placement of a screen
around the base of the memorial, which made it impossible to identify what the monument was
meant to memorialize.*® On the claim that the City might have rights against its creator state, the
Alabama Supreme Court held that because municipalities are subordinate departments of the state
government, they only possess the powers that have been delegated to them by the legislature. As
a consequence, the City has no independent right to government speech and there are no due
process claims on the part of the City. The Alabama Supreme Court thus held that the Circuit Court
erred in concluding that the Act had violated the rights of the city of Birmingham and reversed the
Circuit Court’s decision. A conclusion that reinforced the concern of the County Circuit Judge
when he lamented that the laws did not provide adequate means for the city to reject the

monument's message of state-endorsed white supremacy.

A SOCIETY THAT BEARS ITS VALUES ON ITS SLEEVES
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Part of the challenge brought by Summum against Pleasant Grove City, under public forum
analysis turned on the fact that the city—and any other government entity for that matter—cannot
use content-based restrictions in order to advance particular ideologies. However, this is not the
case in instances of government speech. In its elucidation of the government speech doctrine, the
Supreme Court has argued that: (1) government speech is neither restrained nor protected by the
First Amendment; (2) the speech the government engages in can permissibly favor some parties to
the exclusion of others; (3) the government can communicate and endorse content that runs
contrary to the beliefs and convictions of certain segments of the population; (4) private entities
can be compelled to sponsor government speech, regardless of whether or not the private entities
endorse that speech; and (5) in instances where the government compels private parties to endorse
their speech, the government needn’t be transparent about its being the source of the speech."
Thus, while under public forum analysis, ideologies may not be advanced through content-based
restrictions, under government speech analysis, ideologies may be permissibly advanced through
content-based restrictions. This possibility proves especially pernicious in the context of state-

sponsored monuments.

In the same way that private individuals, and groups of individuals can mar the social landscape
with enduring, visible manifestations of group defamation, so too can the state pollute the
landscape. The intuition behind the notion of polluting the democratic atmosphere is analogous to
the ways in which emissions can taint the air. In a city covered in noxious fumes one walks outside
with the expectation that the air can damage their health. And as a consequence of that reasonable
expectation, some may be moved to act in ways to control for that risk—e.g., through wearing
facemasks. Analogously, in an environment with enduring manifestations of group defamation, the

material world plays a role in influencing our perceptions and relations with others.*!! One does
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not walk outside with the assurance that they will be recognized as an equal member of society in
good standing. Instead, members of the targeted group will have the reasonable expectation that
they will not be treated as equal members of society. And in some instances, members of the
targeted group may be moved to—as the mask-user faced with polluted air does—change their
patterns of behavior and attitudes—both explicitly and implicitly—to account for the presence of
these toxins, which can in turn result in targeted group members experiencing the world on

differential terms.

In the case of state-sponsored monuments, we have particular reason to be concerned, as the
defamatory messages communicated and the values that might be nurtured as a consequence, can
be taken as the state’s favored political content. This was evident in Birmingham where the state
sought to preserve the commemoration of white supremacist histories and narratives. Both the
events that the monument celebrated, as well as the content of its inscriptions, communicate the
endorsement of a racial hierarchy that denies the equal standing of whites and African-Americans.
Thus, the monument’s defamatory message can be reasonably interpreted as the state’s favored
political content—i.e., the state is communicating an endorsement of one ideology over another.
As a consequence, African-Americans in Alabama have greater reason to doubt the commitment
of both the state, and its constituents to recognizing and upholding their rights, as well as greater
reason to fear further subjection to defamation, humiliation, and discrimination on the basis of
their race. All members of society will not have the same experience of park usage—nor of
navigating that locale in general—in one that is adorned with defamatory monuments. And as
opposed to the pamphlets in Beauharnais, there is nothing ephemeral about state-sponsored
monuments of group defamation, racial hierarchies and animus are instead woven into the very

fabric of the community.
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Such assaults on dignity not only render the world more hostile and unpredictable for members
of the targeted group but can also further diminish targeted group members’ sense of belonging in
that community and grant them reason to view the state and its actors as illegitimate.*® For the
possibility of equitable political processes and an equal marketplace of ideas has been undermined
through the erosion of the social status of targeted groups members. Thus, members of the targeted
group have diminished reason to expect that they will be recognized as equals in the political
sphere. If members of the targeted group have no reasonable expectation to be treated as equals in
the political sphere, then it fails to be obvious how the electoral process can provide a sufficient
check on government speech. Not only can members of the targeted group not trust the state, but
they also have diminished reason to trust the constituency, which in turn diminishes the possibility

of realizing distinct outcomes through the electoral process.

Moreover, defamatory, state-sponsored monuments provide a focal point for the proliferation
and coordination of the attitudes expressed by such hate, one that proclaims through public
manifestation that such individuals are not isolated in their sentiments. In light of Birmingham,
racists in Alabama can feel buoyed in their hate, knowing that state representatives are willing to
defend the commemoration and celebration of racial hierarchies. The obelisk serves as the symbol
of an environment that is inimical to all members of society exercising their full rights and being
fully included in the political process.**Y And, unlike Beauharnais, where the ability to disseminate
the message was constrained by the form it took, the monument’s sponsor, physical prominence,
and enduring material ensures that it will persist as a focal point. Such a structure not only works
to gather those who share similarly prejudiced beliefs but can also serve to inculcate others into
the possession of such views. Individuals across different periods of time might be moved by these

monuments in similar ways. And in some instances, by playing a part in the shaping of values,
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commitments, and dispositions of citizens, defamatory monuments can work to habituate members
of the community, and the state, to undermining the dignity of certain segments of the population—

that is, state-sponsored monuments of group defamation work to normalize racial hierarchies.

Nevertheless, it might be supposed, as noted in Summum, that since a monument can be
interpreted in a number of ways there are insufficient grounds to take any particular message to be
the one favored or endorsed by the state. The Summum Court argued that the government bears no
responsibility for the message intended to be communicated by the donor of any adopted
monument, nor does the government bear responsibility for the messages that passers-by might
derive from any monument.*! Hence, from the fact that a particular monument in a public park
proves an instance of government speech does not immediately follow the endorsement of any
particular message. Such an interpretation, however, confuses the question of endorsement
strength—i.e., quantifying the state’s commitment to communicating a particular message—from

that of whether a message can be reasonably interested as state endorsed.

Walker highlighted how issuers of identification do not usually permit the conveyance of
messages with which they do not wish to be associated. Though not a formal kind of identification,
monuments serve two identificatory functions. First, monuments are artifacts that members of the
community are meant to identify with, and second, monuments are artifacts through which the
community and the state’s values and commitments can be identified. As aforementioned,
monuments can develop and mark particular historical narratives and events that are thought to be
worthy of recollection, and the symbolic grammars that can emerge from collective
commemoration and remembrance can introduce common background presuppositions and

assumptions on values and dispositions. As such, monuments act as a collective point of
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identification where community members can share in the common values and ideas that the

monument is meant to represent.

If monuments have historically served such an identificatory function, then here too—as with
license plates—the relevant governmental entity ought not permit the conveyance of messages
with which they do not wish to be associated. If this is not the case, then the relevant governmental
entity runs the risk that a passer-by who encounters a publicly sited monument—whose
communications they take to include messages of group defamation—interprets the message as
being endorsed by the state. If the question is weighing the government’s endorsement of a
particular message, M1, that A might take monument X to have, over endorsing another message,
M, that B might take monument X to have, then there are insufficient grounds to take the state to
endorse one message over another. However, if monument X is a state-sponsored monument, e.g.,
a monument in a public park, then all possible meanings—M;, Ma...M; can nevertheless be
reasonably interpreted as being state-endorsed, in virtue of the selective process through which the
relevant governmental entities chose which monuments to erect in that park, and property
ownership associations. Since publicly placed monuments have been historically used to
communicate state-sponsored messages with which the community is meant to identify—and
which identify the commitments of that community—and property owner’s, generally, do not
allow the expression of messages with which they do not wish to be associated, then there is no

prima facie reason for our passer-by to suppose the state does not endorse a particular message.

Take the instance from Walker of Confederate flags on license plates, let us suppose that the
state does not endorse the flag’s racist associations and is in fact deeply committed to anti-racist
practices. Nevertheless, by allowing the display of the message at a site—Ilicense plates—where

people commonly take the message communicated to be endorsed by the state, there is prima facie
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reason to interpret any message so sited as being endorsed by the state. Placement of the message
on a license plate, a government article where the state has traditionally placed its own
communications, conveys and grants legitimacy to that political and social message, by allowing
the message to be reasonably interpreted as favored political content, independent of whether or

not the government does in fact endorse the message in question.

Analogously, with the placement of a Confederate monument in a public park, there is prima
facie reason to suppose that a city endorses white supremacist views. And just as the racist might
feel buoyed in virtue of state support of defamatory artifacts on cars, so too might the prejudiced
individual feel emboldened by the presence of defamatory artifacts on public land. Enduring
manifestations of group defamation on government property are instances where there is prima
facie reason to suppose the defamatory message is the state’s favored political content—i.e., the
state is communicating an endorsement of one ideology over another—in this instance, the

endorsement of racial hierarchies.

We began with the question what a democracy should look like and here we can offer one
reasonable expectation that we ought to have of the landscape of democratic societies, namely that
they are free of state-sponsored monuments that endorse non-democratic, rival public goods, and
that undermine the dignity and equal status of certain segments of the population. Monuments of
government-endorsed group defamation, through transformations of the environment, can redefine
the social landscape and render it hostile and unpredictable for members of the targeted group.
And since the state’s commemorative infrastructure entails a repertoire of symbols, these
monuments will not work in isolation, but instead in conjunction with other structures, flags,

textbooks, speeches, and songs, will develop and communicate narratives that cement and foster
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the idea that in the eyes of the state there are certain groups unworthy of the dignity and social

status that they are entitled to.

PENITENCE IN A COLONIAL VERNACULAR

“We may live, work, worship and die without conscious awareness of architecture, but we

cannot remember histories such as these without her’™""

Our everyday lives are framed by the spatial distribution of individuals and activities, and the
choices made in the production and ordering of space can communicate ideals on power relations
and social structures. Civic architecture in particular functions as a material expression of state
authority and a symbol of a society’s ideals and values on particular institutions at a given point in

time.

I will argue that the expressive dimensions of punishment in the United States—i.e., the
material modules of spatial confinement, or the possible material forms incarceration can take—

have been shaped by what I term a colonial carceral vernacular. The notion of colonial carceral
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vernacular is meant to identify an expressive inheritance in how punishment ought to be materially
conceived that has roots in the slave-trade, colonial projects, and the preservation of racial
hierarchies. Certain kinds of symbols and styles can be emblematic of oppressive histories and
infuse contemporary institutions, practices, and values. Thus, by drawing out the symbolic
genealogy of penitentiaries in the United States, the social and political ideals they are expressive
of, and how they continue to shape carceral practices, we can question the legitimacy of particular
ways of materially casting punishment. Deploying the notion of colonial carceral vernacular
provides new opportunities for both race-based critiques of certain material manifestations of the
penitentiary, as well as opportunities for reimagining the spatiality of confinement. Moreover, by
identifying the symbolic roots of the penitentiary as part of a larger nexus of racialized modes of
spatial confinement, this piece looks to contribute to critiques of the penitentiary developed on the

basis of its origins and inheritances.

I will begin by drawing out the relation between the designed-environment and the expressive
function of punishment. Subsequently, I will offer an account of the evolution of penal design in
the United States, with particular emphasis on its symbolic dimensions. Then, I will turn to the
history of British forts in West Africa in order to draw a common linkage in the visual vocabulary
of spatial confinement. Tracing these lineages and their connections will help develop objections
to the symbolic dimensions of penitentiaries. Finally, I will offer an account as to why the
expressive inheritances of the colonial carceral vernacular have been neglected in the United

States.
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Civic architecture is a political instrument mobilized by the state in order to frame and map the
world in a particular way.*""' As material manifestations of the state’s active intervention in space,
such structures can offer a stable and legible embodiment of a society’s values, attitudes, and ideals
at a specific point in time. As one medium through which the institutions and values of society are
legible, enduring material manifestations of authority can facilitate the realization of ideological
ends by legitimizing political relations, institutions, and social hierarchies—as well as reproducing
those relations and meanings associated with the particular cultural moment that engendered the
structure in question.XCiX Thus, the design of state-commissioned, or endorsed, buildings can be

understood as materializing ideologies and embodying a national code.®

By amplifying ideas and values that are specific to a particular period, culture, and locale, the
designed-environment can serve as a medium through which citizens can internalize the values of
that society, construct bonds with their compatriots on the basis of those internalized values, and
find connections to various political projects which augment and reinforce them.® Generations
across time can coordinate through these material representations of the collective past, thereby
affording the opportunity for inter-generational preservation of particular ways of understanding,

remembering, and imagining.©

The built-civic-environment can thus serve as a kind of archive on the evolution of any
particular city, state, or nation, through which societal shifts can be charted.®" Material and
conceptual constraints in the development and innovation of structures both set the mold—and
circumscribe remolding possibilities—for material codifications of culture. By looking to why we
build, how we build, and what we build out of—the visual, tactile, and acoustic techniques—we
can mark the self-conceptions and social imaginations of particular groups of society and the

state.”V Our interest is a particular instance of civic architecture, the penitentiary.
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Among the functions of punishment is an expressive one.® Confinement as a mode of
punishment is a means to express attitudes of resentment, indignation, disapproval, and reprobation
on the part of the punishing authority. The harsh treatment that is expressive of these attitudes is
restricted to specific material forms. It is the harsh treatment of incarceration in penitentiaries and
jails, in particular, that is a conventional symbol of public reprobation—i.e., the expressive cast of

t.cvi

punishment.*”! The concrete walls, the barbed-wire which adorns them, the watchtowers lording

over the camp, the gates—to only name a few elements—as well as the stylistic embellishments
throughout any given facility, are all components of the symbolic universe of public reprobation.cV"
The "architecture of incarceration provides a common visual vocabulary for political, economic,
social, cultural and spatial understandings of incarceration more widely."®"" That is, how a
penitentiary is designed, both stylistically and structurally, influences its function as a means to

express certain kinds of attitudes. Thus, attentiveness to the expressive functions of punishment

requires consideration of its material dimensions.

If our interest is in offering critiques of the relation between the expressive dimensions of
punishment and the built-environment of penitentiaries, then one line of objection that is available
pertains to what [ will call structural elements of the built-environment. These are the choices that
architects and engineers make that can have a negative impact on the physical and mental health
of a penitentiary’s occupants. For example, a facility with inadequate ventilation and minimal
natural lighting, is one that, in virtue of structural deficits, can have a negative impact on the
expectations, behaviors, and norms, as well as the plans and programs, that can be realized within

that space.

If we assume, for example, that for nation N, the primary purpose of their penal system is to

enact a rehabilitative regimen, which is assessed based on individuals showing certain kinds of
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dispositions and behaviors, then in instances where the structural environment is inadequately
designed so as to help individuals realize the thresholds of N’s rehabilitative regimen, the
likelihood for rehabilitation is diminished. Structural deficits diminish the likelihood that the
incarcerated will attain whatever rehabilitative threshold has been set. Moreover, these structural
deficits also diminish the likelihood that those who are charged by N to carry out the
implementation of the rehabilitative regimen will realize whatever tasks have been assigned to
them. This is in virtue of the fact that the impact structural features have on expectations,

behaviors, and norms affect all of a facility’s occupants and users.

If these structural deficits hinder—at least in this hypothetical—the realization of
rehabilitative outcomes and the proper delivery of the services and programming of any particular
penal institution, this in virtue of undermining the psycho-social well-being of all of the facility’s
occupants, then we have reason to doubt that the structural standards of the facility adequately
satisfy the needs fundamental to a basic standard of living, as well as the rights of the facility’s
occupants. On this line of thought, one objection that can be made is that, structurally speaking,
the designed-environment of the penitentiary, the expressive vehicle of condemnation and
reprobation, fails to adequately value both the lives of the incarcerated as well as those

functionaries who carry out the punishing authority’s penal programs.

Another line of critique we might pursue on the relation between the expressive dimensions of
punishment and the built-environment of penitentiaries concerns their symbolic dimensions—i.e.,
the styles, characteristics, and ornamentations that distinguish the structure from other types.©
Since a great deal of our understanding of state institutions and their role in social and political
relations is mediated by the built-environment, how we choose to symbolically imbue the built-

environment is itself a political intervention. Among the political demands made of civic design,
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is that the physical presence of the edifice erected aligns with the significance and influence of the
institution in question.” If the form and style of civic structures can be taken as a reflection of the
values and ideals of that institution, in that historical moment, then a failure to critically engage
with material manifestations of authority can neglect both the oppressive histories which such
structures can be emblematic of, as well as the ways in which these symbolic inheritances infuse

contemporary institutions, practices, and values.

Since the outset of civic architecture in the United States, commissioning authorities have
made conscious expressive choices for various political ends. On the one hand, certain styles were
rejected in order to project the independence of the nation from various regimes. On the other
hand, various styles were adopted to highlight the intellectual, social, and political traditions to

which the nation was assumed to be the heir—consider the case of courthouses.

Courthouses are an expression of a society’s ideals of justice, and the setting of the trial plays
a number of roles: it can confer prestige and dignity, or strip it away, it can tie that society’s legal
regime with other traditions, as well as confer legitimacy on the legal regime in question.”* For
example, many American courthouses draw on neoclassical architecture, in part, to project the
image of a non-contingent, legal order. Such classically-inspired structures can contribute to
materializing beliefs in the eternality and universality of legal relations and norms. Take for
instance, those cases where one is unaware of a particular courthouse’s age. In such instances, one
may reasonably presuppose the courthouse in question to be much older than it is, and mistakenly
take it to be contiguous with previous political epochs. Thus, the reproduction of certain forms,
styles, and icons, can bridge non-contiguous historical periods in an effort to legitimize the
institution.”" In such cases, not only are legal institutions connected with previous traditions, but

the employment of specific references breaks, or at least diminishes, the likelithood of associations
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with institutions and artifacts in the interregnum.™" Moreover, at times, the deployment of
particular styles in civic architecture is meant to shape and cultivate aesthetic tastes—this was the
case with The Capitol Building, where architects drew on the classical tradition, in part, with the
thought that its employment would help improve and refine American sensibilities. These stylistic
techniques facilitate the abstraction of norms from their particular political periods, by inculcating
the belief of continuity between legal paradigms and social relations.”" The architecture of

courthouses thereby functions as a medium for myth-making.

This myth-making function of courthouse architecture persists into the 21 century as design
standards continue to recommend that courthouses be designed so as to promote respect for the
judicial process, signify orderliness, and invoke a sense of permanence.”" All of this to the end of
providing visual testimony to the continuity and dignity of the legal tradition. As such, the various
manifestations of legal architecture across the nation act as a kind of archive where society’s
shifting relation to the law can be mapped, plotting both the rejection of the ideals undergirding

one style, as well as the introduction of new styles in order to inaugurate novel ideologies.

Supposing we wanted to pursue symbolic objections, there are various critiques that might be
developed. For instance, we might wonder why a majority of the most significant instances of civic
architecture in the United States draw exclusively on white-European traditions. In a diverse and
vibrant democracy, we might reasonably expect a landscape comprised of a panoply of different
structures with diverse styles that reflect the heterogenous makeup of society. Moreover, in the
presence of homogenous design language that reflects the styles and values of one dominant racial
or ethnic group, members of minority and historically oppressed groups have reason to be
concerned that the society in question is materially shaped, exclusively by the interests of the

dominant group.&"
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Similar kinds of objections and concerns can be applied to the expressive dimensions of
penitentiaries, that is, the choices made in the design of penitentiaries are meant to reference the
heritage from which the penal paradigm draws, reject competing expressions, and lend legitimacy
to the institution. Given their scale and cost, when a prison is erected, the expectation is that it will
endure for an extended period of time, as a consequence, the United States possesses a range of
prisons, some contemporary, others material expressions of outdated and outworn penal
philosophies.® Tracing this lineage will help develop objections to the symbolic dimensions of
penitentiaries and their role in the expressive function of punishment. Though this history will not
trace every plot-point in the evolution of carceral design in the United States, it will map major

expressive shifts with particular emphasis on the early periods.

The roots of institutional confinement in the United States trace back to England. Structures built
towards the purpose of involuntary confinement as a form of punishment are a phenomenon of the
18th century. Prior to that point, there were no prevailing design principles in involuntary
confinement.®™ The use of spatial-confinement in Britain however traces back to the 10" century,
and a majority of towns had some kind of prison by the 13™ century. These proto-prisons typically
consisted of repurposed or amended buildings, such as fortresses, convents, monasteries, as well
as ordinary private dwellings and ships.®* Towards the end of the 18™ century, a self-conscious

architectural style began to emerge.

Early approaches to the scripting of penitentiaries envisioned the ideal model as short, castle-
like, and massive, as if the weight of the stone of these dreary buildings would crush passers-by,

inspire awe, and offer a vision into the terror and humiliation that awaited within.®*' In search of
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a carceral language—i.e., a visual vocabulary of involuntary confinement—architects drew on
medieval ecclesiastical and martial associations and erected structures featuring turrets, towers,
gates, and battlements.® The deliberate employment of styles and elements associated with
temples, cathedrals, fortresses, and castles was meant to create a symbol of continuity between
previous eras of authority and the current one.®" Thus, stylistic choices served as part of the
deterrent function of penitentiaries, the thought being that by drawing on symbols of ecclesiastical
and martial authority, an attitude of reverence towards the law might be induced, and those who
encounter the penitentiary might be deterred from acting in such a way so as to enter one.”*" These
evocative stylistic choices gave primacy to the facade and obscured the inner-workings of the
penitentiary.”*¥ With the nascent form of the novel and the expressive force of the facade, the
penitentiary began to cement its position in the British imaginary, and laid the groundwork for the
enduring idea of the Gothically-inspired prison.“*"' However, it is the manifestation of this carceral

vocabulary in North America that would prove most influential.

The trajectory of penitentiaries erected on U.S. soil began in the colonial period, during which
penal practices and techniques would be imported from England.®* Though jails were among
the first structures erected in the colonies, they were mostly used as holding sites for lawbreakers
prior to trial, as systems of punishment of the period predominantly relied on humiliation and
corporeal chastisement.”*!!! Nevertheless, jails would quickly proliferate across the colonies and
by the beginning of the 18" century there were more jails than schools or hospitals. These jails
were crude, small structures, originally merely consisting of sequestered spaces within a private
dwelling. However, eventually jails began to be designed as standalone wooden structures, and as
time passed the boundaries of the structure were reinforced, and wood was replaced by hard

materials.
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The Atlantic cross-pollination of material modules of spatial confinement began to hasten
during the Revolutionary War, as the British Army captured numerous rebel soldiers and began to
overflow the capacity of colonial jails. With portions of Manhattan in ruins, the British army ripped
pews from confiscated churches in order to transform them into jails, a move made legible to them,
in part, through the historic use of ecclesiastical facilities as penitentiaries.”*™ Though a passing
moment, this would prove symbolic as the colonies lacked the ecclesiastical and military
infrastructure to render repurposing such spaces a primary option for spatial confinement, a lacuna
that would reemerge as a point of significance in penal design and construction during the 20"
century.” During the Revolutionary War, New York would become, and remain, a city of

prisoners.

At the end of the war, in another small, but symbolic moment, British jailers threw their keys
to the floor and readied for travel across the Atlantic. The American guards relieving their British
counterparts, picked up the keys, and kept many of the facilities the British had employed in full
operation, without interruption.”** Thereby a British carceral paradigm became an American
inheritance, both literally—the places of confinement constructed during the colonial period by
the British—and symbolically—i.e., the material modules of spatial confinement, or the

standardized material casts of confinement.

Driven by social transformations, reform movements, and an increasing awareness of the penal
experiments being conducted in Europe through the end of the 18" and into the 19" century, prison
and prisoner reform became the new ambition for a portion of American penal practices and a
subset of the population.”* " Not only were the penal philosophies in early America imported from
Britain, and some of the facilities used as sites of detention in the United States constructed by the

British, but since the majority of architects of the earliest American penitentiaries were British in
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birth and training, it ensured that British conceptions of penal spaces—what I have been referring
to as modular forms—would colonize the American penal imagination. As a consequence of this
genealogy, it is without coincidence that the two most influential penitentiaries, ones that would
lay a common visual vocabulary for Western penal design and serve as the normative framework
for prisons in most the world—Eastern State Penitentiary and Auburn—would exhibit those

CXXXiii

imported styles.

STATE TRISON

Eastern State Penitentiary; Auburn Prison®V

In the case of Eastern State Penitentiary—or Cherry Hill—erected in 1829, the commissioners
desired an exterior that sent a message to both inmates and the public concerning punishment.“**V
To satisfy this demand, John Haviland, the architect, drew on the English Gothic style to help
develop a heavy, bold, and intimidating design that was intended to menace the public.”®"' The
colossal, fortress-like facade, towers, crenellations, large blocks of granite, and iron gate, cut off
the facility from society physically, and symbolically sought to show the power of the state by
invoking medieval ecclesiastical and martial associations.”*"!! At a cost of three-quarters of a

million dollars, Cherry Hill was the largest and most expensive structure in the United States. Thus,
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as was the case during the colonial period, spatial confinement continued to be at the innovative
forefront of materializations of authority, Vi

Subsequent to its opening, the prison was visited by thousands of dignitaries, policymakers,
penal reformers, and prison architects, many of whom returned to their respective homes and
emulated the structure, not only in terms of layout, but also in terms of ornamentation and aesthetic.
With Cherry Hill being identified by many as a work of art, the influence of its ecclesiastical and
martial vocabulary is difficult to overstate. The appearance of these penitentiaries stirred the
imagination of many, with an intimidating, foreboding, and grim presence.**™ Hulking
institutions with forbidding entrances surrounded by high, masonry walls, and towers built like
turrets, began to arise throughout the world. Thus, Cherry Hill was the prototype for a majority of
penitentiaries on the planet and shaped expectations about what a prison ought to look like.

Regardless of the system, national style, and architect, the gothic-inspired, ecclesiastical and

martial style became a common element in penitentiaries of the period.™"

Old Kagosh;rlﬁé Prison Gate, Yu u, Ai istrit, Kagoshi; J apancx"i

Though a universal penal vocabulary had seemingly been found, it did not prevent experimentation

with other styles, with instances of Egyptian-revival being undertaken by Haviland in later
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projects. A pattern of experimentation that points towards the continual search for the most
persuasive way to materialize a threat.>!"

While the Cherry Hill model would be replicated internationally, it is the Auburn model, and
its muted ornamentation that dominated the American landscape through the nineteenth and early
twentieth centuries. Labor shortages in the United States, the lack of old ecclesiastical and military
buildings, and the high cost of the Pennsylvania model all contributed to the divergent trajectory
American penal design would take.*"™ Auburn then would reflect the future of American prisons,
and despite its muted form, its facade—which emphasized starkness and austerity—was still meant
to have a deterrent function.*" The dominance of this muted, castellated penal vocabulary would
persist into the 20" century, with perhaps its most notable instantiation of that era being
Leavenworth Penitentiary, the first federal prison.™' The trend of penal architecture blazing the
path in material manifestations of state authority continued, as Leavenworth was hailed as the
greatest monument since the pyramids, and Alcatraz, erected a short time later, was the world’s
largest reinforced concrete structure. !

Post-WWII prisons took greater steps towards uniformity with designers developing a
standardized technical vocabulary. Efforts were undertaken to soften the environment and prisons
were no longer universally built with maximum security in mind on account of the introduction of
prisoner classification.”™" Hence, bars, watchtowers, and costly high surrounding walls were no
longer deemed necessities in prison construction. This led to the exterior of prisons being
revamped.®"* Designs incorporated a neutral, streamlined aesthetic that moved away from
medieval iconography and that was described as clean and lean, dramatizing the use of untreated

materials such as steel and reinforced concrete. The rise of the blandly, geometric warehouse

prison marks a broader shift in the design of prisons beginning in the 1970’s that maps onto the
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rise in incarceration.® The subsequent decades would see the construction of over 1,000 prisons

in this large, nondescript, boxlike design.

American prisons of the late 20 and early 21° centuries, in the pursuit of cost, efficiency, and
security—at the behest of the surge in prison construction—have, in the design of their exteriors,
rejected an aesthetic of ornamentation and decoration, instead opting for a bland external visual
appearance.’ As a consequence, many contemporary prisons continue to be non-descript
buildings, warehouses that draw no unnecessary attention to themselves but instead strive to blend
in with the architexture of the surrounding locality in terms of mass, scale, and detailing.®"" The
absence of embellished penal signifiers highlights the purely functional nature of these structures
that are dedicated to the end of warehousing an outsized prison population.?"V The countenance of
these facades is meant to convey a business-like and congenial atmosphere that supports the
perception of a well-administered and professional program.®" In most cases, the only decorative
aesthetic adopted are landscaping interventions of gardens and flowerbeds that seemingly veil the
spartan exterior of these cold, clinical settings. The austerity of the exterior parallels that of the

interior as work, recreation, sleep, and eating are delivered in a machine-like way.c""

clvii

FCI Herlong, California; Butner Federal Correctional, North Carolina

This period also saw the emergence of high-rise metropolitan correctional centers. The vernacular
of these structures parallels that of high-rise commercial and residential buildings in an attempt to
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melt into the architexture of the city, and complement their civic and commercial neighbors

without compromising security.®"

Given that the United States possesses penitentiaries constructed during different times and
under different penal philosophies, there are different critiques to be levied depending on how we
partition their history.?™ Here we will follow the dominant partition which is thought to map major
shifts in penal philosophies of movement and spacing.” First-generation facilities—19" and early
20" century prisons—of which Auburn and Cherry Hill are both instances—where residents were
surveilled through long corridors and catwalks that sliced through long rows of cells. Second-
generation facilities—prisons from the 1960’s onward—where surveillance was realized in
podular remote rooms where staff members are physically separated from residents. And third-
generation facilities—prisons from the 1980’°s onward—these employed direct supervision where
staff within the housing unit are in continuous interaction with residents. My focus will be on first-
generation facilities, as these structures laid the foundation for subsequent generations.

Despite the American penal landscape consisting of a range of distinct kinds of structures the
Victorian-inspired prison retains a central place in the American penal imagination. There are
multiple reasons as to why. In the first instance, a disproportionate amount of attention has been
given to the public face of prison. Since most will never see the inside of the prison, its facade
becomes the primary public representation. As a consequence, the most symbolically imbued and
ornamented facilities are among the most evocative and memorable. As aforementioned, in many
instances, the contemporary prison melts into the architexture of the environment. Thus, the strong
affective, visual image of the Gothic-inspired prison is rendered more enduring on account of the
lack of a subsequent prison design with analogous visual potency. Second, the ecclesiastically and

martially inspired form has been replicated across the world and as a consequence has become the
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vocabulary held in common by the greatest number of facilities and penal regimes. While the
evolution of carceral design is not unilinear and universal, a majority of penal institutions around
the world have a common ancestor, what I term the colonial carceral vernacular. This refers to
the Victorian-era, modular penal styles—the material casts of spatial confinement—a visual
vocabulary of incarceration that is rooted in Britain’s ecclesiastical and martial heritages. The
colonial carceral vernacular, in virtue of its replication around the world, persists as a lasting
normative influence on visual vocabulary of prisons—i.e., what a prison should look like.®™
Though the ornamented, castle-like penitentiaries of the 19" and early 20" century were highly
heralded and replicated around the world, they were not exempt from critique. Alexis de
Tocqueville remarked that expenditures on these mini-European castles were a waste and that the
colossal walls and towers had no function.®™ What Tocqueville seems to have neglected in this
critique is the symbolic role that the style and physical presence of a prison can play—i.e., the
expressive dimensions of punishment—and there remains an analogous neglect today. The
expressive inheritances of the colonial carceral vernacular so dominate the penal imaginary in the
United States that many are unaware of the historical and social contingencies that led to the
particular material forms the penitentiary takes, and are instead lured to see such geometrically-
rigid, martially and ecclesiastically inspired enclosures as necessary and fixed features.®™" In order
to draw out the particularity and contingency of the colonial carceral vernacular we can consider

its appearance in a different but related setting. ™V

V.

Swaths of the West African landscape remain covered in forts and castles, the relics of European
colonial projects.®™ From the 15" through the 19" centuries, Western European nations built a

variety of different castellated structures that would eventually amount to the largest concentration
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of European fortifications outside of that continent.®™' The first manifestations of these forts in
West Africa were constructed by the Portuguese in the 15% century.®!! At the outset, these forts
primarily served the same defensive purposes that they had served in Europe prior to the 16™
century. ™1 As Europeans did not own the land on which the forts were sited and had little ability
to make territorial claims outside of them, the forts primarily served as defensive structures from
which to make contested claims.®™* These claims were territorial ones directed at intra-European
competition. As manifestations of European authority on African soil, the presence of a fort in a
specific region was meant lay claim to exclusive commercial and social interaction with the
respective African sovereign.®™ Thus, as European nations engaged in commercial competition,
they simultaneously engaged in competing fortification construction projects—the building of
mini-Europe’s—as a means of consolidating and projecting their regional stature.**

During the 17" and 18" centuries fort construction surged as a result of the growth of the trans-
Atlantic slave-trade.®™ " The purpose of these forts was to project authority, make regional claims,
and support and protect the political and economic interests of their commissioners. The primary
interests of the commissioners of European forts were the slave and gold trade. Thus, the forts
operated as part of a series of material mechanisms with which Western Europeans realized the
trans-Atlantic slave trade. The function of forts in this context being that of slave holding-sites,
part of a larger collection of carceral nodal points that represent different models of racialized
spatial confinement—the fort, the ship, and the slave-plantation ™

During this same period, the British began to build their first forts and by the end of 19th
century the British government owned all of the forts and castles in the Gold Coast. With the

decline of the trans-Atlantic slave-trade, the role of forts and castles as tools of commerce waned,

and their role as political tools for colonial expansion increased.®™V As a consequence, the
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expressive dimensions of the structure became of greater import as it gave the British an

clxxv

opportunity to establish their prestige and presence in material form.
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Imitating the designs of the medieval period, these forts were replicas of their European
ancestors.“™ Though there were differences between forts there were some common features—
e.g., colossal walls, battlements, watchtowers, and gunslits.“" Moreover, many of these forts
were constructed and upgraded with materials prefabricated in Britain and shipped to the
colonies—e.g., metal doors and gates.®™™ As a consequence, colonial structures were often made
of different materials, methods, and expressed a symbolism distinct from indigenous designs.
These approaches to design and style were meant to connect these structures to the British Empire
and work in missionary-like fashion to subjugate local traditions to the infrastructure of the
colonial order.™X As indigenous vernaculars paled in comparison to the massive, imposing, and
ostentatious forts, the forts were a means to project colonial power.™ As a consequence, specific
material manifestations became symbols of strength and power—i.e., the imitation-medieval

fortification became synonymous with authority, and worked to legitimate colonial rule and
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subjugate local populations.®™ ' Colonial films articulated the structures as part of the empire’s
tool-kit in civilizing the colonies, coining them ‘castles in the tropics’ that are beacons of peace
and progress and indispensable tools of social development.®™ " Thus, this symbol of British
hegemony became intertwined with representations of progress and civilization. >V

Of particular interest to us is the relation between forts and penal practices. Custodial sentences
were not present in sub-Saharan Africa prior to the nineteenth-century as spatial confinement was
rarely used, and in those instances that it was employed, for preventative reasons, confinement did
not rely on carceral structures.®™ Incarceration as a form of punishment and its accompanying
system and structures were a colonial imposition—doctrinally speaking, a continuation of penal
practices, institutions, and ideals in the United Kingdom. The realization of this alien penal system
required structures to enforce its rule, and the earliest prisons were converted forts.™' One of
the functions of the penitentiary, in this context, was to undermine resistance to the imperial
domination of white-Europeans. Thus, the symbol of British hegemony—the fort, the imitation
medieval castle—served as the material manifestation of efforts to maintain racial hierarchies and
suppress resistance to white supremacy and colonialism.®*V!! The imposition of specific modes
in which accountability for the blameworthy can be materially cast—i.e., the colonial carceral
vernacular—would thus shape the future of a multitude of penal systems in Africa.c>Vif

Not only do the relics of these colonial encounters remain on the soil of a variety of
contemporary African nations, but some also continue to serve their original function, without
interruption. As enduring, physical manifestations of particular ideas and values, such structures
bridge the distance between distinct eras.®* By inheriting the practices of custodial confinement

and carrying them out within the same spaces as the colonists—as was the case in the post-

Revolutionary United States—a colonial carceral vernacular has been adopted. That is, since the
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expressive force of punishment is intertwined with the spaces wherein which the punishment is
carried out, and, in certain cases, that space remains rooted in colonial models—this in virtue of
the retention of symbolic and functional elements—the penal imaginary in these cases remains
colonized—i.e., derived of white-European tastes, ideas, and values.”®

In addition to being emblems of the ideas and values of colonists, these forts are also the
visceral residue of the trans-Atlantic slave-trade. Given these legacies, a question for many
contemporary African societies is the future of such structures. These include not just forts and
castles, but also statues, and a variety of other symbolic manifestations of authority. We might
think of this broader class as commemorative and consider the question of what to do with such
structures a commemorative one. There are a range of potential responses, but [ will flesh out two
ways of responding to this difficulty.

On one line of thought a variety of commemorative structures and artifacts are worth
preserving, in part due to their educational value.®® As historical sites, forts are reminders of the
slave-trade, the colonial period, or both. These sites are in fact already the foci of the tourist
industry in many African countries and for many members of the African Diaspora forts and castles
serve as sites of pilgrimage.““! Given the limited epistemic contact we have with the past; such
relics are essential in virtue of their pedagogical and collective identification functions. Rather
than turn from the horror they represent, we can instead use such structures as tools of self-
reflection. The most atrocious sites in history are fertile for social and political struggle.““!' As a
consequence, these structures can serve as sites of liberation and symbols of oppressive colonial
projects being overcome. &V
Another approach to this commemorative challenge, is to do away with all such relics and

instead pursue imagery and spatial types that de-throne colonial symbols of authority.*® The
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preservation of symbols that are expressive of racial hierarchies, legacies of oppression, and
colonial domination, and that are tied to existing, wrongful social hierarchies, is degrading, and
might be taken to imply an endorsement of such ideologies. Such an endorsement proves a threat
for targeted group members and diminishes assurances of equal treatment in society. This proves
especially onerous in those cases where colonial-constructions continue to serve their original
function, without interruption. By doing away with such artifacts, we offer transformative
opportunities for reimaging technologies and discourses around commemoration and penality. V!

These two sketches of potential responses are not meant to resolve the commemorative
difficulty. ' Instead, their purpose was to draw out one challenge that can be faced when a society
inherits a swath of objectionable artifacts, so that we might raise the question of why there has
been no such dilemma in the United States despite the ancestry of its penal imaginary. The failure
to negotiate this challenge is a consequence of not interrogating the genealogy of our penal-design
vocabulary. The way in which the temporality of social life is categorized varies across cultural
and national contexts, thus distinct places and groups can have different schematic formats with
which to narrate the past. As a consequence, different mappings of the history of particular built-

environments can alter the horizon of relevant phenomena. "

\2

To understand how this commemorative challenge might be neglected in virtue of variation in the
horizon of relevant phenomena, and why such a neglect could be objectionable, I want to offer two
different ways one might interpret the evolution of penal design in the United States.

On one vision, call it the progressivist vision, all that is required to narrate the evolution of
penal design in the United States is to contextualize the three-generations described in the previous

section. First, one offers the background context of the proto-institutional form, that is,
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ecclesiastical and martial institutions as well as prison-ships—some of which sailed the Atlantic.
In order to realize a more humane kind of confinement, penitentiaries were structurally and
symbolically re-imagined. This effort gave birth to first-generation facilities. However, the beat of
progress did not stop. The innovation of prisoner classification, the standardization of penitentiary
design—correlated with the reign of a penal functionalism that sought to influence behavior
through the designed-environment—and the normalization of fixtures and furnishings, all laid the
foundation for the march of progress. >

The eventual shift away from castellation and elaborate facades, in this picture, are taken as
evidence of more humane penal philosophies. Symbols of terror, deprivation, and horror are no
longer thought to be necessary ingredients to deterring blameworthy behaviors. Now cost-
efficiency and utility reign supreme, thereby dramatic, evocative designs that are meant to elicit
medieval associations are replaced with a sensually disengaged, functional aesthetic.® With the
advent of third-generation facilities the shift from forts to fortified office blocks is complete, and
penal practices assume the form of modern bureaucracies, the new symbol of stability, efficiency,
and legitimacy. No longer is appeal made to medieval ecclesiastical and martial spaces, instead
appeal is made to the corporate sector, whose edifices dwarf those antiquated material
manifestations of authority.® On the progressivist vision, the plotted watershed moments are
evolutions in technological control over individuals and their environments, all of which were
undertaken in the inexorable movement towards more rational and enlightened penal practices.*
And since Western penal practices were replicated around the world, these initiatives are
representative of the vanguard of humanity. 't

Whether these evolutions are understood as achievements depends on one’s historical plotting

and mapping. Rather than merely assimilating to any particular schematic format—most especially
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the progressivist one described above—we must question its claims. While the architectural
innovations realized in the design and development of penitentiaries are laudable, we must inquire
as to why a society’s greatest investments are in sequestering human populations and subjecting
them to deprivation and humiliation. A celebration of humane fixtures, furnishings, and open
spaces is only appropriate in the shadow of inhumane ways of holding blameworthy actors
accountable. By taking a critical lens to the progressivist narrative we can come to recognize that
our temporal understanding of the penitentiary’s evolution and our penal imaginations are still
oriented by a white-European-centric periodization.

On another picture, call it the black Atlantic vision, to focus only on explicating the
aforementioned three-generations is to unduly constrict one’s analysis. On this picture there are
also prison-ships sailing across the Atlantic, only now there are two of them and their significance
in this relief is of a far greater density.®" For on this narration, the second ship points us towards
a different spatio-temporal distribution of sites of institutional confinement. Now the connective
tissue is the penitentiary that is the middle-passage ship.“®” In one direction, the ship traces to alien
impositions on African soil, the material manifestations of European institutional terms and social
relations—the imitation medieval castle.°"! Here the fort—structurally and symbolically speaking
the proto-penitentiary—still retains the defensive purposes it abandoned in Europe, that is, the fort
is built in defense of a way of life—i.e., social relations, practices, and ideals. The practices
preserved and defended are those of slave-trading and colonial domination, the ideals those of
white supremacy and racial hierarchies, and the social relations those of taming political and
economic resistance to white colonial domination.

In the other direction, the prison-slave-ship sails as a node of materialized racial domination,

the host of a parasitic ideal. While both the northern and southern ships sail as proto-institutional
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models, they do so under radically different maps. Whereas the ship sailing in the northernmost
parts of the northern hemisphere ultimately ports into the Revolutionary War, the lull prior to first-
generation facilities, and the turn towards radical ways of reimagining the humanity of the
incarcerated; the ship skirting the southern hemisphere moves to the open-air prisons of plantations
and slave-pens of the south." Thus, as was the case with the other penal nodal points of racialized
spatial confinement, the fort and the ship, among the functions of the slave-plantation and slave-
pens is to preserve and enforce racial hierarchies. The historical trajectory here is not towards more
humane treatment but instead progresses towards a greater inhumanity as rolling cages and prison
camps are the next plot-points in the penitentiary’s evolution.®'"" Thus, while the northern ship’s
descendants continue their march towards second-generation designs, innovating techniques for
disciplining subjects in new and purportedly more humane ways, southern prisons regress and
innovate techniques for sequestering and subjugating black populations and taming dissent to
white domination.

These two narrative strands would eventually merge. With the establishment of the Federal
Bureau of Prison’s purportedly race-neutral discourse of prison design and construction standards,
the historical continuity between slavery, colonialism, coerced black labor, and incarceration is
thought to be broken. However, the long-term plans of the state would extend and strengthen its
penal arm, and the progeny of the colonial carceral vernacular—second and third-generation
penitentiaries—would again serve as the material manifestations of efforts to define delinquency
as a racial trait.® Thus, the United States engaged in the largest prison construction project in
history, primarily as a technique to manage racial discord and inequality through carceral

confinement.®*
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The black Atlantic vision then works to disassociate the symbolic dimensions of penitentiaries
from a discourse which naturalizes their place.®™ By denying the universalist, white-European
progressive discourse, we open ourselves to the possibility that the reason the dilemma has never
been negotiated in the United States is in virtue of the colonization of our penal imaginations.c>

By drawing out the notion of the carceral colonial vernacular we can make legible historical
plot-points which are suppressed into the dales of the white-European temporal imaginary. This
vision expands the critique of particular modular forms in a specific setting, in order to challenge
international linkages in the symbolic dimensions of incarceration. Let us recall that the Cherry
Hill model was replicated around the world. As a consequence, the material possibilities for
holding blameworthy actors accountable are not those indigenous to the respective societies in
question but are instead the choices made available by the white-European imaginary—i.e., the
penitentiary is the institution that racism built and styled.“*"" We remain unable to escape our
geometric ancestry and committed to a contingent, alien materialization of authority and
accountability. Moreover, on this picture, rather than contemporary designs being a break from the
soiled inheritances of the colonial carceral vernacular, they can instead be read as the most recent
evolutions, new plot-points in practices to subjugate and suppress black populations.

The notion also lays the groundwork for race-based objections to the expressive dimensions
of punishment. The thought here being that if the visual vocabulary of penitentiaries is rooted in
the trans-Atlantic slave-trade, white supremacy, and colonial projects, then we have reason to
question their persistence in the landscape of contemporary democracies. In a democratic society
one ought to be able to live their lives without encountering artifacts that humiliate and degrade,

that is, one ought to not have their dignity undermined.®*" Attacks on dignity prove especially
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salient for members of oppressed groups that have been the target of contempt by the state and
their fellow citizens in the past and remain so0.““

In the case of penitentiaries, we have particular reason to be concerned, as among the functions
of the penitentiary is an expressive one. Incarceration as a form of punishment expresses attitudes
of resentment, indignation, disapproval, and reprobation on the part of the punishing authority as
well as those in whose name the punishment is carried out. If the medium that conducts this
message is one whose expressive roots stem from the preservation of racial hierarchies, the slave-
trade, colonial projects, and white supremacy, then such structures can be taken as expressing
defamatory, dignity-undermining ideals and beliefs. The defamatory messages communicated and
the values that might be nurtured as a consequence of the persistence in the landscape of such civic
structures can be taken as the state expressing its favored political content. Such assaults on dignity
not only render the world more hostile and unpredictable for members of the targeted group but
can also further diminish targeted group members’ sense of belonging in that community and grant
them reason to view the state and its institutions as illegitimate.

I do not propose a way to resolve this challenge. Instead, the goal here has been to offer a way

of framing the question of whether or not to reject a particular material casting of penality.
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