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No One “Owns” That
Metadata, Copyright, and the Problems with [Library] Vendor Agreements

Librarians focused on copyright and licensing from five institutions conducted research and analysis
of peer institutional metadata policies, vendor agreements, and U.S. law in an effort to better
understand the legal disposition of metadata created both locally by institutions and from partner
institutions across the U.S. Based on our analysis, we assert that the vast majority of bibliographic
metadata is simply not copyrightable. While there may be “thin” copyrightable material, institutions
should release these records under a CCO Public Domain Dedication to ensure the widest possible
distribution to support research, aid in the dissemination of knowledge, and promote innovation. In
this panel, we will review our findings, share our analysis, and make recommendations for libraries
to openly share their metadata records.
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Executive Summary

The vast majority of metadata is not copyrightable. Insofar as metadata contain any “thin”
copyrightable material, they should be released under a Creative Commons 1.0 Universal (CCO
1.0) Public Domain Dedication (CCO0) to ensure the widest possible distribution to support
research, aid in the dissemination of knowledge, and promote innovation.

e According to research, including critical case law analysis, it is very likely that the vast
majority of bibliographic metadata is not copyrightable.

e Online Computer Library Center (OCLC) has been increasingly claiming copyright
interest in library metadata, and using the terms of their library contracts to enforce soft
policy and community norms as contractual terms.

e For records created by publishers or vendors, contractual restrictions represent a more
limited risk of breach, which may be mitigated via negotiation and direct communication
with relevant vendors.

e Acknowledgement of sources and contributors should follow scholarly norms where
appropriate.

e |[nstitutions are encouraged to adopt open metadata policies consistent with these
recommendations, to facilitate innovation and the dissemination of knowledge.

Metadata is arguably not subject to copyright in the United States. However, sharing all
metadata under an open license both grants reuse permission in cases where some added
metadata elements may satisfy the “spark of creativity” necessary for copyrightability and
clarifies the open status of non-copyrightable metadata elements.

We recommend that institutions adopt policies that express a commitment to openly sharing
metadata and directs that, to the extent metadata contains any copyrightable expression, it be
made available under a CCO Public Domain Dedication that waives any applicable rights:

Model Policy on Open Metadata

In alignment with its established commitment to provide open, non-discriminatory access to the
world’s knowledge, and in order to support research, aid in the dissemination of information,
and promote innovation, [institution] commits to sharing metadata openly with the world.

[institution] asserts that the vast majority of bibliographic metadata is not copyrightable. Insofar
as the records contain materials copyrightable by [institution] , they are hereby released under
a CCO Public Domain Dedication to ensure the widest possible distribution, thereby further
supporting research, aiding in the dissemination of knowledge, and promoting innovation.

Bibliographic metadata shall be openly available. More specifically, [institution] will share
library-created metadata under a CCO Public Domain Dedication. Where appropriate,
acknowledgement of sources and contributing parties should comply with scholarly norms and
legal restrictions.
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Introduction

Open metadata ensures that information is available within the wider discovery ecosystem,
rather than either closed within proprietary systems, or limited by restrictive licenses that
prevent sharing and reuse. It is important to ensure equitable access to information,and the
aggregation and reuse of metadata is essential to ensuring that access.

However, discussion of opening metadata often raises copyright, contractual, and other legal
and policy concerns. While there are many players in this space, Online Computer Library
Center (OCLC), the organization that most prominently coordinates metadata sharing, has
recently increased their claims to having a proprietary interest in library metadata. As part of our
exploration of risk, and to raise awareness of the present challenges and conflicts in the field,
this report explores and addresses those concerns.

Scope

This report aims to:

e Review available institutional open metadata policies to identify their interoperability or
divergence, understand norms, identify potential models, and assess historic risk;

e Analyze how copyrightability and contractual requirements apply to library metadata,
including analysis of key judicial opinions that reveal differences between factual and
interpretive metadata; and

e |dentify legal risks related to copyright and contractual restrictions that may arise from
policy-setting.

In order to appropriately contextualize information responsive to these topics, the report also
defines key terms, explains underlying copyright principles, and explores licensing principles
and specific license models.

Defining Metadata (for this project)

Metadata is “data that provides information about other data.”? This report engages specifically
with metadata that facilitates access to, enables administration of, or leverages technology to
manage library and archival collections.

Libraries use three types of metadata to manage their collections:
1) Descriptive metadata, or bibliographic data, is the primary metadata relied on for
discovery and access. At its most basic, bibliographic data is the title, author,

2 Metadata, MERRIAM-WEBSTER ONLINE DICTIONARY, https://www.merriam-
webster.com/dictionary/metadata [https://perma.cc/9DTN-4U3Z].
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publication, and subject information necessary to facilitate locating and accessing
materials in library collections.?

2) Administrative metadata describe rights, technical information about an item,
preservation information, or other administrative details is used in institutions’
management of resources.

3) Structural metadata describe the relationships between different parts of a resource,
such as digitized pages in a rare book or chapters in a larger work.

Metadata that aids in the discovery and management of library collections come from a variety
of sources. Some are created by metadata experts in libraries, some by vendors, and some, in
the case of abstracts, are contributed by authors.

This report makes policy recommendations about legal and contractual issues related to
collections metadata that (1) library staff create, license, or aggregate from other sources, and
(2) wish to share with the larger library community to support research, power library operations
and services (such as interlibrary loan and collection development), aid in the dissemination of
knowledge, and promote innovation. This could include locally-generated custom metadata for
special collections, copy-cataloged records from shared catalog services, and structural and
administrative data that we may want to make available, in machine-readable and machine-
usable formats, to our research communities.

Copyright Law and Metadata

Copyright law and metadata intersect around the idea of copyrightability. In order to address
whether metadata is subject to copyright protection, this report explains key portions of the
statutory copyright law, explores relevant copyrightability case law, and then discusses potential
application of these legal provisions to library metadata.

Copyright and the “Bundle of Rights”

Under current United States copyright law (Title 17 of the United States Code or “U.S.C”),
authors or creators of original works automatically hold copyrights in their works. The law, under
17 U.S.C. § 106, grants authors a set of exclusive rights often referred to as a “bundle of rights.”
These rights include the right to reproduce, distribute, make derivatives, publicly perform and
publicly display their works.* Categories of copyrightable works include literary works; musical
works; dramatic works; pantomimes and choreographic works; pictorial, graphic, and sculptural
works; motion pictures and other audiovisual works; sound recordings; and architectural works.

3 Bibliographic Database, in Joan M. Reitz, DICTIONARY FOR LIBRARY AND INFORMATION SCIENCE 70 (2004).
417 U.S.C.§ 106



Fixed and Creative

In order to be eligible for these exclusive rights, the work must meet a threshold test: copyright
only protects “original works of authorship fixed in any tangible medium of expression.”® This
means that the work must (1) have been created independently, and (2) contain a sufficient
amount of creativity. It is relatively easy to meet these requirements for some creative works,
like fictional novels and new music. However, other types of works are not eligible for copyright
and therefore are excluded from copyright protection. For example, copyright does not protect
ideas, methods, titles, data, or facts.

This is where library metadata and copyright law intersect. As a general rule, data is considered
a form of fact. Under the law, facts are not eligible for copyright protection.® Nevertheless, data
may be eligible for what is known as “thin” copyright protection in one of two ways: (1) a
sufficiently creative expression of data, that has the requisite “spark” of creativity may qualify as
copyrightable, or (2) data may be arranged or compiled in sufficiently creative manner to qualify
as copyrightable.

Case Law on Creative “Spark” for Copyrightability

There is currently no case law interpreting copyright in relation to library metadata. Therefore, in
thinking about how metadata might be treated under copyright law, it is helpful to consider
judicial decisions about similar categories of works. These decisions not only provide factual
examples of how judges interpret copyright law, but they also suggest how library metadata may
be treated in analogous situations.

The U.S. court system, according to a principle known as stare decisis, is bound by precedent.
This means that judges are expected, and sometimes required, to look to earlier decisions to
determine how law should interact with new technology. Cameras, photocopiers, VCRs,
scanners, e-reserves platforms, and controlled digital lending, have all been viewed through the
lens of previous judicial decisions. The application of the law to library metadata is no different -
looking at precedential cases and analyzing how their outcomes may translate to library
metadata will provide insight into how courts will likely approach the relevant legal issues.

Feist Publications v. Rural Telephone Service Co., 499 U.S. 340 (1991)

The first modern case which addresses copyrightability under current copyright law’ was
decided in 1991, Feist Publications v. Rural Telephone Service Co. In Feist, a company called
Rural Telephone Service (Rural) published a white pages telephone directory with an
alphabetical list of subscriber names, addresses, and phone numbers. Feist Publications (Feist)
wanted to expand their own phone book business, so they sought Rural’s permission to use

517 U.S.C. § 102.

6 See discussion of the case Feist Publications v. Rural Telephone Service Co., 499 U.S. 340 (1991)
below.

" The Copyright Act of 1976 went into effect on January 1st, 1978, so that is the reason we identify Feist
as the “first modern case which addresses copyrightability.”



their white pages listings. When Rural refused to grant permission or a license, Feist extracted
the listings it needed from Rural's white pages without permission and published a similar
telephone directory using the extracted listings. Rural sued Feist for copyright infringement of its
directory and the case was appealed to the U.S. Supreme Court.®

The Court determined that both organizations’ white pages lacked the minimal degree of
creativity necessary for copyright protection. The Feist decision centered on two well-
established principles of U.S. copyright law: 1) facts are not copyrightable; and 2) although facts
are not copyrightable, compilations of facts can be copyrightable if they possess the requisite
level of originality/creativity.®

In order to resolve this case, the Court revisited a former principle known as the “sweat of the
brow” doctrine. This doctrine stated that authors receive copyrights as a function of the effort
they invest in their works. The Court heard evidence about efforts made by both companies to
make the most accurate white pages possible. These efforts included time, training, and
finances for the companies to hire staff to do door-to-door accuracy checks in certain
neighborhoods. It was asserted that these efforts were the reason that both companies’ white
pages had acquired copyright. In rejecting the effort-based “sweat of the brow” test, and moving
to the more statute-centered “originality” test, the Court stated that effort and time does not
satisfy copyright’s originality test. Ultimately, the Court rejected the "sweat of the brow”
assertions and held that both white pages produced were devoid of any protectable copyright.'°

The Court determined that both organizations’ white pages lacked the minimal degree of
creativity necessary for copyright protections. The Court observed that, “[a]s a constitutional
matter, copyright protects only those constituent elements of a work that possess more than a
de minimis quantum of creativity.""" Further, the Court found that there can be no copyright in a
work in which “the creative spark is utterly lacking or so trivial as to be virtually nonexistent.”?
Arranging a list of data alphabetically is not enough to establish copyright protection in a work.
The Court concluded by stating that “this decision should not be construed as demeaning
Rural's efforts in compiling its directory, but rather as making clear that copyright rewards
originality, not effort.”"3

Feist's statute-centered “originality” test has remained the modern legal standard for
determining copyrightability. It focuses on whether the work possesses at least a “modicum” of
creativity. Applying this test, U.S. courts rarely find that facts and data are copyrightable,
deciding instead that, like the white page at issue in Feist, they fail to meet even this low
creativity threshold.

8 Feist Publn’s v. Rural Tel. Serv. Co., 499 U.S. 340 (1991).
°Id.

0 q.

" Id. at 363.

12 |d. at 359.

13 1d. at 364 (authors’ emphasis).



Meshwerks, Inc. v. Toyota Motor Sales U.S.A., Inc., 528 F.3d 1258 (10th Cir. 2008)

In 2008, 17 years after Feist, one of the few cases directly addressing the copyrightability of
data emerged from the 10th Circuit Court of Appeals. In Meshwerks, Tenth Circuit Court of
Appeals relied closely on the Feist test to determine ownership of data that was capable of
generating 3D digital models of Toyota vehicles, which Toyota had commissioned Meshworks to
create for use in advertising. Meshworks sued Toyota for copyright infringement in the digital
models, alleging that Toyota had exceeded the uses agreed upon in the contract between the
two companies.

Meshworks argued specific points about the time, effort, and skills necessary to render the
models, but the court focused on Feist’s test for creativity and originality, relying on the " at least
some minimal degree of creativity" threshold established by Feist.

The court concluded Meshwerks’ digital models were not copyrightable, finding that, although
they were very good copies of the original cars, they added no original expression: “Originality is
the [necessary component] of copyright. The designs of the vehicles, however, [are not originall.
[They] owe their origins to Toyota, not to Meshwerks, and so we are unable to reward
Meshwerks' digital wire-frame models, no doubt the product of significant labor, skill, and
judgment, with copyright protection.”™

Matthew Bender & Co. v. West Publishing Co., 58 F.3d 693 (2d Cir. 1998)

Prior to Meshworks, the Court of Appeals for the Second Circuit decided a case involving the
unique numbering systems that were applied to public domain materials. West Publishing Co.,
now Thomson Reuters, created a business model in which they collected public domain court
opinions from different U.S. courts and organized them into printed “case reporters,” applying a
uniform volume and numbering system. This established the National Reporter System, which
increased the ability for researchers to do complex, topic-based legal research, regardless of
jurisdiction.

Decades later, rival legal publishers produced CD-ROMs containing many of the opinions that
West had published in this manner, and planned to include citations that designated page
locations using West's printed case law volume and page numbers, which West called “star
pagination.” West sued the rival publishers and, among many arguments, claimed that star
pagination was protected by copyright. The rival publisher, Matthew Bender & Co., asked the
court to issue a declaratory judgment that the use of star pagination in the citations in their new
CD compilations did not infringe West's copyright.

In Matthew Bender & Co. v. West Publishing Co., 158 F.3d 693 (2d Cir. 1998), the Second
Circuit rejected West's claim of copyright protection in their internal pagination numbering
system. The court held that West's page numbers lacked sufficient originality to qualify for

4 Meshwerks, Inc. v. Toyota Motor Sales U.S.A., Inc., 528 F.3d 1258, 1270 (10th Cir. 2008).



protection as a feature of their case reporter compilation. During the proceedings, West
admitted that the pagination of its volumes and the assignment of their page numbers was, in
fact, determined not by a person, but by an automatic computer program.

Relying extensively on Feist, the court noted that, because the internal pagination of West's
case reporters does not entail even a modicum of creativity, the volume and page numbers are
not original components of West's case law compilations and, therefore, are not themselves
protected by West's copyright. Because the volume and page numbers were unprotected
features of West's compilation process, the court ruled that they may be copied without
infringing West's copyright.

Assessment Technologies of WI, LLC v. Wiredata, Inc., 50 F.3d 640 (7th Cir. 2003)

Lastly, in Assessment Technologies of WI, LLC v. Wiredata, Inc., Assessment Technologies
licensed a database to city tax assessors. The database itself was protected by copyright
because it met the originality requirement; specifically, it grouped the data (property locations,
measurements, and other factual data) into fields and categories that were not obvious. Another
company, Wiredata, sought to obtain the data in the database, and Assessment Technologies
sued them for copyright infringement.

In ruling for Wiredata, the Seventh Circuit Court of Appeals noted that Wiredata was not
interested in the structure of the database itself, but only wanted the “raw data,” which it would
then “sort according to its own needs.”"® The court determined that the extraction of the raw
data from the database would not infringe the copyright, which covered only the arrangement of
the data.®

Application of Copyrightability Cases and Law to Library Metadata

Bibliographic metadata created by libraries is, at its core, facts that facilitate access to materials
in library collections, including title, author, publication date, and more. Examining this metadata
through the lens of copyright law, and based on the U.S. Supreme Court and other cases
analyzed above, the vast majority of this metadata would likely be evaluated through the Feist
standard.

Under Feist, a work is original if it exhibits a minimal degree of creativity.'” Because facts are
not original, they are not eligible for protection. Further, cases have held that facts, whether
“scientific, historical, biographical, [or] news of the day[,] ... ‘may not be copyrighted and are

S Assessment Technologies of WI, LLC v. Wiredata, Inc., 50 F.3d 640, 643 (7th Cir. 2003).

'6 Further, even if the defendant had to copy the entire database, including the categories and fields, in
order to extract the data, this would be intermediate copying that constitutes a fair use. /d. at 644-645.
7 Feist Publications v. Rural Telephone Service Co., 499 U.S. 340 (1991).



part of the public domain available to every person.”'® Likewise, basic library metadata created
merely to record critical factual information about an item in the library collection is not eligible
for copyright.

Applying Feist to bibliographic metadata, which held that facts are not eligible for copyright
protection, the likely conclusion is that the vast majority of bibliographic metadata would not be
protectable under copyright.

However, there are two factors that should be noted. First, copyright could extend to the
creative elements of compilations of facts, including the addition, selection, and arrangement of
information that enable effective use. Second, metadata could, as part of its descriptive
creation, contain material that goes beyond basic facts, which could be the “spark” of creativity
that is copyrightable.

First, the Copyright Act defines a "compilation" as a work formed by the collection and
assembling of preexisting materials or data that are selected, coordinated, or arranged in such a
way that the resulting work as a whole constitutes an original work of authorship.™ It is,
therefore, possible to copyright a collection of copyright-free materials based solely on the
selection, coordination, and arrangement of the material.

However, not all compilations are protected under copyright law. Whether a compilation is
protectible depends on whether its selection, coordination, or arrangement as a whole
constitutes an original work of authorship. In the Feist case, because the alphabetical white
pages phone book did not constitute an “original work of authorship,” they were not protectable
as a compilation. However, if there is a “spark” of originality in the selection, coordination, or
arrangement,?° there could be a copyright in the compilation itself, even if the underlying parts
of that compilation are not under copyright. The copyright in such works as these are referred to
as “thin”?" and protects only the original organizational elements of the compilation itself.

Therefore, a compilation of data may nevertheless receive “thin” copyright protection if the data
is arranged or compiled in sufficiently creative manner to qualify as copyrightable. The white
pages telephone book in Feist was not copyright protectable:

As noted by the Court, “facts are not copyrightable”?? and the alphabetical selection and
arrangement of the white pages did not meet the statutory standard for copyright protection of a
compilation. Indeed, the Court explained that “[tlhe mere fact that a work is copyrighted does

'8 Novak v. Warner Bros Pictures, LLC, 387 Fed. Appx. 747, 748 (9th Cir. 2010) (quoting Feist at 347—
48).

917 U.S.C. § 101.

20 Feijst, 499 U.S. at 345.

21 |d. at 349.

22 |d. at 344.



not mean that every element of the work may be protected.”?® The principle equally applies to
metadata.

However, because metadata can include information beyond basic facts, the second factor is
worth examining. Some of the content of metadata records may be copyrightable separately
from the potential “thin” copyright in the compilation. Selection of subject headings, which
categorize the subject matter of the item and allow end users to search by keyword and topic,
for example, may reach the threshold for the requisite “spark” of creativity required for copyright
protection. Catalogers have long recognized that unstructured subject headings, however, are
less useful than controlled vocabularies, and subject headings are therefore not generally
invented by individual catalogers, but are chosen from standardized controlled vocabularies.
The most common of these is the Library of Congress Subject Headings (LCSH), which are
developed and maintained by the Library of Congress.?* The Library of Congress is a part of
the federal government and records and subject headings contributed by the Library of
Congress and other federal agencies are created by U.S. government employees in the scope
of their employment, putting those records in the public domain under § 105 of the Copyright
Act.®

Even without this, however, subject headings themselves are likely too minimally creative to
receive independent copyright protection. Short phrases are considered uncopyrightable and
will be rejected for copyright registration by the US Copyright Office.?® Subject headings usually
consist of 1-4 descriptive words that identify a topic covered in the work being described, such
as “Paleontology -- History”?” or “Prehistoric peoples in art.”?® These phrases are not chosen for
their poetry or creative expression, but are instead chosen to be as descriptive and editorially

2 Id. at 348.

24 Library of Congress, Library of Congress Subject Headings, https://id.loc.gov/authorities/subjects.html
[https://perma.cc/3EEB-GVIT] (last visited November 1, 2024).

25 “Copyright protection under this title is not available for any work of the United States Government[.]”
17 U.S.C. § 105(a).

26 See 1 Nimmer on Copyright § 2.01 (2024); 37 CFR 202.1(a); Arica Inst., Inc. v. Palmer, 770 F. Supp.
188, 191-192 (S.D.N.Y. 1991), affd, 970 F.2d 1067, 1072 (2d Cir. 1992); CMM Cable Rep, Inc. v. Ocean
Coast Props., Inc., 97 F.3d 1504, 1519-20 (1st Cir. 1996) ("It is axiomatic that copyright law denies
protection to fragmentary words and phrases and to forms of expression dictated solely as functional
considerations on the grounds that these materials do not exhibit the minimal level of creativity necessary
to warrant copyright protection.") (internal quotation marks and citation omitted).

27 https://id.loc.gov/authorities/subjects/sh2010104928..htm.

28 https://id.loc.gov/authorities/subjects/sh85080310.html; https://id.worldcat.org/fast/1075253/.
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neutral as possible.?® Courts have rejected copyright protection for single words®* and longer
phrases such as “if no pulse, start CPR"®' particularly when they are functional, rather than
expressive.® While the copyrightability of library subject headings has never been directly
evaluated by a court, they are short phrases that serve a functional purpose, and would likely be
found uncopyrightable.

Abstracts consist of roughly a paragraph summary of the book or article, and are another
subcomponent of metadata that are likely to be independently copyrightable. Abstracts almost
certainly contain the minimal creativity required for copyright protection under Feist. The
creativity in the abstract, however, is not held by the person or entity that creates the metadata
record, but is held by the copyright holder for the underlying work. Typically abstracts are written
by the author of the work, and are included in the copyright status of that work (which may be
held by the author, or have been transferred to a publisher). Reuse rights for abstracts can be
surprisingly ambiguous - they are generally treated as marketing materials for the work and
shared freely, but explicit reuse rights are not commonly described. While some publishers may
specify that abstracts can be freely reused,? and some may also license metadata including
abstracts to indexing services,* abstracts are also broadly shared beyond explicit license
agreements. Even in frameworks designed to support the open sharing of abstracts, reuse
rights can be vague; for example, the Initiative for Open Abstracts (I40OA) advocates for open
access to abstracts without any clarification on specific reuse rights.

29 Bias in subject headings is a frequent topic of academic study, which frequently reveals fallacies in the
supposed neutrality of subject heading terms. See, e.g., Sara A. Howard & Steven A. Knowlton,
Browsing through Bias: The Library of Congress Classification and Subject Headings for African
American Studies and LGBTQIA Studies, LIBRARY TRENDS 67(1), 74-88 (2018),
https://dx.doi.org/10.1353/1ib.2018.0026; Grace Lo, “Aliens” vs. Catalogers: Bias in the Library of
Congress Subject Heading. LEGAL REFERENCE SERVICES QUARTERLY, 38(4), 170-196 (2019),
https://doi.org/10.1080/0270319X.2019.1696069; Grace Lo, Biases in Law Library Subject Headings, 101
B.U. L. REV. ONLINE 26 (2021). Even with these flaws, however, the objective of controlled cataloging
vocabularies is to provide a short, accurate description of the topic that will enable other people to find it,
rather than to express commentary or criticism.

30 Cortes v. Universal Music Latino, 477 F. Supp. 3d 1290, 1298-99 (S.D. Fla. 2020).

31 Hutchins v. Zoll Med. Corp., 492 F.3d 1377, 1384-1385 (Fed. Cir. 2007).

32 q.

33 See, e.g., SAGE, Pre-Approved Permission Requests, https://us.sagepub.com/en-us/nam/pre-
approved-permission-requests-journals [https://perma.cc/HX3A-CKTR] (last visited November 1, 2024).
See also, INITIATIVE FOR OPEN ABSTRACTS, https://i4oa.org/#openabstracts [https://perma.cc/EM3L-XYJQ]
(last visited November 1, 2024).

34 See, e.g., OCLC, Partnerships, https://www.oclc.org/en/partners-for-libraries.html
[https://perma.cc/4HX5-DPVM] (last visited November 1, 2024). (“More than 350 publishers and
aggregators make metadata, cover art, tables of contents, summaries or reviews available about their
electronic, digital and print resources through WorldCat, the WorldCat knowledge base and WorldShare
applications.”)

35 INITIATIVE FOR OPEN ABSTRACTS, Frequently Asked Questions, https://i4oa.org/fags.html
[https://perma.cc/SK93-6YYY] (last visited November 1, 2024) (“Under what license terms are abstracts
made available? Crossref exposes article metadata and abstracts without a specific license, but reminds
users that abstracts may be subject to copyright that precludes republication unless the license under
which it is originally published permits such republication.”).
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Where copyrightable content is included within a metadata record, such as with abstracts, it is
excluded from the discussion in this paper. Abstracts can be safely excluded from this
discussion, because the potential claimant to the rights in abstracts is the author or publisher,
rather than the creator of the metadata record. Institutions implementing open metadata
policies, however, should consider the scope of metadata fields covered by the policy. While
the 520 field may be used to provide attribution to such abstracts or other description, it is also
possible that publishers, vendors, and other stakeholders agree to dedicate these to the public
domain as well, explicitly acknowledging the need and utility of unfettered sharing and utilization
of the content.

Metadata Copyrightability Claims - OCLC

As established above, many elements of a catalog record are facts which cannot be protected,
however there may be some basis for establishing a “thin” copyright in some aspects of a record
or constituent parts of a record.

This is not a new question for libraries or for OCLC, the organization that most prominently
coordinates metadata sharing and has recently increased their claims to having a proprietary
interest in library metadata. OCLC was founded in 1967 as the Ohio College Library Center,
later renaming itself to the Online Computer Library Center (OCLC). OCLC, together with
thousands of its member libraries, cooperatively produce and maintain WorldCat, the largest
online public access library catalog in the world. OCLC is funded mainly by the fees that
libraries pay (as reported in 2022, around $219.5 million annually®®) for the many different
services it offers.

In 1983 OCLC filed for copyright of its entire bibliographic database as a “compilation.”®” At the
time this was viewed as a highly controversial attempt to gain some copyright control over all
the records created and shared by OCLC members.*® The member libraries strongly objected to
OCLC's claim of copyright since it is the member libraries themselves that contribute the
cataloging records to the database. The President of OCLC claimed at the time that the purpose
of registering the copyright in the database was to protect it from misappropriation by
nonmembers and other database producers.*® The Library of Congress eventually registered

36 OCLC, BREAK THROUGH: OCLC ANNUAL REPORT 2021-2022 (2022), https://www.oclc.org/en/annual-
report/2022/home.html [https://perma.cc/BESQ-7LVU].

37 Under copyright law, copyright in a compilation of data extends only to the selection, coordination or
arrangement of the materials or data, but not to the data itself.

38 See, e.g., Dr. Herbert J. Grover, Wisconsin State Superintendent of the Department of Public
Instruction, Letter to the Wisconsin Attorney General of June 5, 1985, reprinted in Opinion No. OAG 27-
86, 75 OPINIONS OF THE ATTORNEY GENERAL OF THE STATE OF WISCONSIN 133, 134 (Aug. 12, 1986) (“The
legality and extent of the copyright have not been determined and OCLC's actions in filing for the
copyright have created much concern and dissent among OCLC-member libraries.”).

39 Laura N. Gasaway, Copyright Ownership & the Impact on Academic Libraries, 13 DEPAUL-LCA J. ART.
&ENT. L. 277, 283, n. 9 (2003).
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the copyright, but specifically limited the registration to the online compilation only, and indicated
that any competing copyright claims would also be registered.°

OCLC assigns a unique control number (referred to as an "OCN" for "OCLC Control Number")
to each new bibliographic record in WorldCat. Numbers are assigned serially. The control
numbers link WorldCat's records to local library system records by providing a common
reference key for a record across libraries.

In September 2013, the OCLC declared these numbers to be in the public domain, as
documented by Jim Michalko in a post on the Hanging Together blog.** OCLC further clarified
its position on this issue as follows: “OCLC encourages the use of the OCLC Control Number in
any appropriate library application, where it can be treated as if it is in the public domain.”#?
However, OCLC also recommended that metadata be released under an ODC-BY license,
which is discussed further below.*

Applying the basic reasoning of cases like Feist, Meshworks, Matthew Bender Co., and
Assessment Technologies to the OCLC claims of copyright, it would appear that a court would
find no copyright to the bibliographic metadata records in the OCLC database. The bibliographic
records themselves “lack[] the modicum of creativity necessary to transform mere selection into
copyrightable expression.”** Using the legal rationale from Feist, while OCLC clearly “expended
sufficient effort” to make the Worldcat database of bibliographic records useful, it is “insufficient
creativity to make it original.”#®

OBSERVATION: Although OCLC's role can be seen as a collection activity, it may fall short of
the kind of industrious and independent effort needed to establish protection. This is due to
the fact that it is the OCLC-members, and not OCLC, who actually create the collection
through their entries into the database. It is the members who create, update and manipulate
the database.

40 United States Copyright Office Public Catalog, [OCLC Online Bibliographic Database]: Copyright
Registration Number TX0001285902 (Dec. 22, 1982) [https://perma.cc/B9QB-GUVH].

41 Jim Michalko, OCLC Control Numbers — Lots of them; all public domain, HANGING TOGETHER BLOG
(Sept. 23, 2013) https://hangingtogether.org/oclc-control-numbers-lots-of-them-all-public-domain/
[https://perma.cc/744B-PGVV]. See also Richard Wallis, OCLC Declare OCLC Control Numbers Public
Domain, DATA LIBERATE (Sept. 24, 2013) https://www.dataliberate.com/2013/09/24/oclc-declare-oclc-
control-numbers-public-domain/ [https://perma.cc/7 G5P-7PZF].

42 Note that the qualifier “as if” is confusing to use in such an announcement. However, If a item can be
used “as if” it is in the public domain, then it is not infringement to use the item. See OCLC, Report
Objects M-P: OCLC Number,

https://help.oclc.org/Library Management/\WorldShare Reports/Report_objects/Report objects A to Z/
Report_objects M-P#O [https://perma.cc/C8MX-BNTR].

43 See, infra, at note 51.

4 Feist, 499 U.S. at 362-63.

45 d.
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Licensing, Contracts, and Metadata

Even when metadata is not subject to copyright protection, library metadata is still potentially
vulnerable to restrictions imposed through legal agreements. Library metadata exists within a
complex ecosystem of creation, curation, acquisition, and quality assurance, frequently involving
multiple parties and contracts. If any of those contracts include restrictions on subsequent reuse
of the metadata, then a library risks liability for breach of contract if they exceed the scope of the
permitted use.

Licensing and Contract Basics

When two parties enter a contractual agreement, they agree to be bound by the terms of that
contract. If one party's actions violate those terms, that party could be sued for breach of
contract.

If the contract is a license to use copyrighted content, breach of contract claims can be brought
in addition to any copyright claims: although a reuse of copyrighted material may not be
copyright infringement (for example, because the use constitutes fair use), such reuse could still
lead to liability for breach of the contract terms. If anything, contractual restrictions on reuse are
likely to be stronger when the copyright protection of the underlying content is weaker, because
the party controlling access to the content knows that they cannot rely on copyright to protect
their content and will consequently insist on stronger contractual limitations.

In an ideal world, contract terms reflect a carefully negotiated balance of the interests of both
parties, with full understanding and agreement on both sides. In practice, many things upset that
balance: inequality of bargaining power, access to legal review, and administrative bandwidth
can all contribute to parties agreeing to contract terms that are less than ideal or even counter to
their own interests. A library with limited staff capacity may have little choice in accepting
unfavorable contract terms when negotiating against an entity that holds monopolistic power
over services necessary to library operations.

Licenses for Open Metadata

Libraries that wish to facilitate the reuse of metadata in the face of potential copyright and
contractual concerns can release their metadata under an open license. Open licensing clarifies
reuse rights for downstream users, but does not change the underlying copyright status of the
data. In other words, if the data is not copyrightable, then there is nothing to license. If the
copyright status is ambiguous or contested, however, application of an open license assists a
downstream user in determining uncontested user rights.

The following sections describe several open data licenses that have been proposed for use
with library metadata.
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CCO

The Creative Commons 1.0 Universal (CCO 1.0) Public Domain Dedication is a legal instrument
allowing a rightsholder to “(waive) all of his or her rights to the work worldwide under copyright
law, including all related and neighboring rights, to the extent allowed by law.”#¢ As we have
established, metadata is primarily, and arguably exclusively, made up of facts regarding library
holdings. Because of the occasional question of copyrightability of these assemblages of facts,
both in the United States and in other jurisdictions, using a CC0O Public Domain Dedication
makes clear that all rights to the material, regardless of detail or local law, are surrendered.
While not up to date, Creative Commons keeps an extensive list of policies from institutions
around the world who have applied the CCO dedication in some fashion to their metadata or
other data collections.*” A CCO dedication allows for the broadest possible reuse rights in the
data.

CC-BY

The Creative Commons Attribution 4.0 International License (CC BY 4.0) provides the ability to
share and adapt copyrightable works freely, so long as the rights-holder is acknowledged.
Insofar as metadata is copyrightable, applying this license to library metadata would require
attribution wherever the metadata is used or displayed. When applied to a database, the CC-BY
license would apply to “the database structure (its selection and arrangement, to the extent
copyrightable), its contents (if copyrightable), and in those instances where the database maker
has sui generis database rights,*® to the rights that are granted those makers.”#® An attribution
requirement, while relatively minimal, has been criticized when applied to the contents of a
database, however, because of the difficulty of accurately tracking attribution across mixed data
sources.*°

ODC-BY

The Open Data Commons Attribution License (ODC-BY) is “a license agreement intended to
allow users to freely share, modify, and use [the] Database subject only to [attribution

46 CCO0 1.0 Universal (CCO 1.0) Public Domain Dedication, CREATIVE COMMONS,

https://creativecommons.org/publicdomain/zero/1.0/ [https://perma.cc/YS8G-CQ86].

47 CCO Use for Data, CC WIKI (Dec. 3, 2014), https://wiki.creativecommons.org/wiki/CC0O_use for data

[https://perma.cc/48CG-9C57].

48 Sui generis database rights, which are recognized in some non-U.S. jurisdictions, are property rights

that are similar to, but distinct from, copyright.

49 Data: How Do | Apply a CC Legal Tool to a Database?, CC WiKi (Oct. 23, 2019),

https://wiki.creativecommons.org/wiki/data#When _a CC license _is_applied to a database.2C_what is
being_licensed.3F [https://perma.cc/KDIN-E7R3].

%0 See, e.g., Timothy Vollmer et al., Library Catalog Metadata: Open Licensing or Public Domain?,

CREATIVE COMMONS WEBLOG (Aug. 14, 2012), https://creativecommons.org/2012/08/14/library-catalog-

metadata-open-licensing-or-public-domain [https://perma.cc/6ADM-QZF7]; Katie Fortney, University of

California Office of Scholarly Communication, CC BY and Data: Not Always a Good Fit, UC OSC BLOG

(Sept. 15, 2016), https://osc.universityofcalifornia.edu/2016/09/cc-by-and-data-not-always-a-good-fit/

[https://perma.cc/P26L-ASMY]; Ignasi Labastida & Thomas Margoni, Licensing FAIR Data for Reuse, 2

DATA INTELLIGENCE 199 (2020), https://doi.org/10.1162/dint_a_00042 [https://perma.cc/6AQF-RTJR].
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requirements].”®" Notably, the license “only governs the rights over the Database, and not the
contents of the Database individually.”>? To extrapolate, the license applies to the structure and
organization of data in order to provide a tool to open databases that are subject to sui generis
database rights. As explained by Creative Commons, “The ODC licenses apply only to sui
generis database rights and any copyright in the database structure. These licenses do not
apply to the individual contents of the database.”?

OCLC has specifically recommended the ODC-BY license for library metadata.®* However, as
the database rights to which it applies do not exist in the United States, its applicability to the
contents of metadata records is questionable. OCLC has stated that using the ODC-BY license
will allow members who share their records to communicate the provenance of the underlying
data, as well as communicate the responsibilities around reuse outlined in OCLC’s community
norms, the WorldCat Rights and Responsibilities for the OCLC Cooperative (WCRR),® which
are discussed further below. However, as there is no evidence to suggest that OCLC has itself
applied an ODC-BY license to the records it releases could be identified prior to the writing of
this report,* its claim of interest in directing members to share records using this license is thin.

In response to OCLC’s recommendation®’ that libraries adopt the ODC-BY license, Timothy
Vollmer (who was then Senior Manager of Public Policy at Creative Commons, and is now
Scholarly Communications and Copyright Librarian at UC Berkeley) and colleagues wrote an
overview of relevant issues and compared potential application of the ODC-BY license against a
CCO public domain dedication.%® They point out the ambiguities using an ODC-BY license may
create, as well as the likely applicability of that license to metadata records, concluding that,

“...a truly normative approach for the library community would be a public domain
dedication such as CCO, coupled with requests to provide attribution to the source (e.g.
OCLC) to the extent possible. Such an approach would maximize experimentation and
innovation with the cataloging data, in keeping with the mission and values of the library

51 Open Data Commons Attribution License (ODC-By) v1.0, OPEN KNOWLEDGE FOUND.,
https://opendatacommons.org/licenses/by/1-0/ [https://perma.cc/8YQZ-RPDT].

52 q.

53pata, CC Wik (Oct. 23, 2019), https://wiki.creativecommons.org/wiki/data [https://perma.cc/GM9T-
PDLF].

54 Bob Murphy, OCLC, OCLC Provides Downloadable Linked Data File for the 1 Million Most Widely Held
Works in WorldCat (Aug. 14, 2012),
https://cdm15003.contentdm.oclc.org/digital/collection/p15003coll6/id/2826 [https://perma.cc/25X2-
UTCA].

% OCLC, WorldCat Rights and Responsibilities for the OCLC Cooperative (June 2, 2010),
https://www.oclc.org/en/worldcat/cooperative-quality/policy.html [https://perma.cc/Q6EL-Y7HN]
[hereinafter OCLC WCRR].

%6 An initial press release from OCLC in 2012 announced that OCLC would be releasing data under the
ODC-BY license, however as of 2023 OCLC data does not appear to include this designation.

57 Bob Murphy, OCLC, OCLC Recommends Open Data Commons Attribution License (ODC-BY) for
WorldCat Data (Aug. 6, 2012), https://cdm15003.contentdm.oclc.org/digital/collection/p15003coll6/id/2830
[https://perma.cc/U5PR-V65G] [hereinafter OCLC ODC-BY Press Releasel.

%8 \Volimer et al., supra note 50.
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community, while respecting the investment of OCLC and the library community in this
valuable resource.”®

OCLC’s Contractual terms

OCLC provides the services that most US libraries use to populate their library catalogs. OCLC
acquires metadata from member libraries and vendors, and then redistributes them to their
subscribers, subject to the terms of the subscription contract.

OCLC Framework Agreement

OCLC'’s standard Framework Agreement is available, as of November 2024, through the OCLC
website.®° While some libraries have succeeded at negotiating different terms for some
provisions, the standard Agreement provides a reasonable starting point for assessing OCLC’s
contractual claims.®’

In absence of an executed Agreement, OCLC inserts the following statement at the bottom of
invoices sent to library customers:

“This transaction is subject to the relevant OCLC Framework Agreement ("FA") and the
Schedules related to each product listed on this notice, found at: http://oc.Ic/service-
agreements, unless a signed agreement governing the transaction has been entered
into by the parties. OCLC's acceptance of Customer's order is expressly conditional on
Customer's assent to such terms and conditions, which Customer will manifest through
its acceptance of OCLC Products and/or Services.”5?

This insertion means that libraries that have not negotiated a contract are effectively agreeing to
the standard unmodified terms, which can be problematic for the many libraries that do not have

resources available for contract negotiation.

Several portions of the Agreement are relevant to determining ownership and reuse rights for
metadata passing between OCLC and the signatory library:

Section 5 of the Agreement deals with ownership and licenses, specifically:

9 q.

60 OCLC, OCLC Framework Agreement (July 2024),
https://policies.oclc.org/content/dam/legal/framework/OCLC-Framework-Agreement-Loc-NL-EN-US.pdf
[https://perma.cc/TD46-J6PC] [hereinafter Agreement].

61 The standard, unmodified Agreement is also what OCLC asserted as their standard terms in the OCLC
v. Clarivate lawsuit, discussed below.

62 The quote provided is the most recent version of this language found by the authors. Similar language
can be found in publicly available OCLC invoices. See, e.g., Cleveland Public Library, Resolution to
Renew OCLC Cataloging, Worldshare ILL and Access Subscription Services (EXHIBIT 2) (May 14,
2024), https://cpl.org/wp-content/uploads/board/20240516 Ex02 OCLC-Subscription-Renewal-w-attach-
1.pdf [https://perma.cc/8DPT-VKRS].
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5.1 Ownership
a): OCLC Intellectual Property. OCLC and/or its licensors or suppliers are the
exclusive owners of and retain all right, title, and interest (including all copyrights,
trademarks, patents, and any other proprietary rights) to the Products, Services,
WorldCat, and all other materials produced or provided by OCLC. All rights not
expressly granted by OCLC are reserved.
b): Institution Data. Institution, and/or its suppliers and affiliates, retains all right,
title and interest (including, without limitation, all proprietary rights) to Institution
Data, except for rights granted to OCLC and its affiliates under this Agreement.
Institution is solely responsible for the accuracy, completeness, and legality of
Institution Data. Institution is responsible for obtaining all permission and other
rights necessary to provide Institution Data to OCLC. Institution will not provide
OCLC with Institution Data that Institution does not have the right to provide for
use in connection with the Products or Services.®
“Products,” “Services,” and “WorldCat" are all defined terms in this contract. “WorldCat" is the
defined term relevant to this discussion, and is defined as “the databases of Bibliographic Data,
Holdings Data, and related files maintained by OCLC.”% “Bibliographic Data" is in turn defined
as “all the bibliographic data (including subject data, such as local key words and subject
headings), descriptive metadata, relationship metadata and other metadata of the type stored in
WorldCat.”®®

Through sections 5.1(a) and 5.1(b), the contract lays out an allocation of rights between OCLC
and the signing institution, wherein the institution retains rights to bibliographic metadata the
institution creates, and OCLC and its suppliers (frequently other libraries, under a similar
Agreement) retain rights to metadata “produced or provided by" OCLC.

Section 5.2(b) then addresses the license that the library gives to OCLC for reuse of metadata
created by the institution:

5.2 Licenses.
[...]
b) Institution Data. [...] Institution grants OCLC, OCLC participants, non-
participant users, and OCLC designees a global, perpetual, non-exclusive,
royalty-free, transferable, and sub-licensable right to host, reproduce, transmit,
store, publish, distribute, modify, create derivative works from, and otherwise use
Shared Data.®”

63 OCLC Agreement, supra note 60, at § 5.1.
64 1d. at § 3.12.

65 1. at § 3.1.

% Id. at §§ 5.1(a)-(b).

7 Id. at § 5.2(b).
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“Institution Data” is defined in section 3.4 as “(i) the Holdings Data® in relation to Institution’s
collection; (ii) all the data that forms part of the library process or the internal operations of the
Institution, such as circulation, patron, and acquisition data; and (iii) all other data and content
that is produced, sent or reproduced through the Services by the Institution or made available to
OCLC in connection with the Services.”®® “Institution Data” which the library shares with OCLC
then, in clause 5.2(b), becomes “Shared Data,” which the library is granting OCLC and third-
party users permission to use.”® “Shared Data” is defined in section 3.10 as “the Institution Data
made available by Institution to the public or to third parties selected by the Institution (such as
other participants or users) or that by its nature is intended for use outside the Institution’s
organization, such as Bibliographic Data, Holdings Data, and other data not considered Internal
Data.”"

Insofar as metadata is copyrightable, both parties retain copyright to metadata they create.
Metadata created by the library is broadly and non-exclusively licensed to OCLC and third-party
users, and OCLC is also authorized to sublicense the metadata to other institutions. These
contract provisions do not restrict the use of uncopyrightable content.

Additional information relative to OCLC metadata is provided in a Schedule to the Agreement
that describes OCLC’s metadata product, Schedule 2: WorldShare® Metadata/OCLC
Cataloging (Schedule 2), which is also available in standard form online.” This schedule covers
the metadata that the institution provides to OCLC.

In section 3 of Schedule 2, the signing institution agrees:

3.2 Institution using the Systems for cataloging agrees to abide by the Principles and the
Guidelines.

3.3 Institution agrees that the use and transfer by the Institution of WorldCat Data is
subject to the Policy.”™

%8 The agreement defines “holdings data” as “all the ownership and license data in relation to Institution’s
collection (including electronic resources).” Id. at § 3.2.

% Id. at § 3.4.

0 1d. at § 5.2(b).

™ Id. at § 3.10.

"2 OCLC, Schedule 2: WorldShare® Metadata/OCLC Cataloging (May 2021),
https://policies.oclc.org/content/dam/legal/schedules/en_us/Schedule-02-WorldShare-Metadata-OCLC-
Cataloging-EN-US.pdf [https://perma.cc/L5VF-6GTJ] [hereinafter OCLC Schedule 2].

3 d. at §§ 3.2-3.2.
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The “Principles” referred to in section 3.2 is the WorldCat Principles of Cooperation,’ and the
“Policy” referred to in section 3.3 is the WorldCat Rights and Responsibilities for the OCLC
Cooperative (WCRR),” both of which are available online.

In the OCLC v. Clarivate lawsuit, discussed further below, OCLC argued, and the court, to an
extent, agreed, that this structure incorporates the WCRR into the Agreement signed by
participating libraries.”® Further description of the WCRR is provided below.

Schedule 3 of the agreement is also relevant to this analysis, since it covers the WorldCat
Discovery Services, which is the service by which libraries receive records from OCLC.
Schedule 3 is more direct in adding contractual restrictions on reuse of metadata:

3.2 Bibliographic Data. Bibliographic Data may not be stored other than temporarily as
required for use authorized by the Agreement and shall not be otherwise transferred or
accessed by any other person not an Authorized User.

3.3 Cataloging Prohibited. Use of the Service for cataloging purposes is expressly
prohibited. Institution may not resell the Service or the Bibliographic Data or other
content accessible through the Service.””

These provisions are less clear than they may initially appear, however. Section 3.2 prohibits
use of the Discovery Service to obtain and store metadata for any use beyond the scope of the
subscription agreement. Interestingly, “Authorized User,” while capitalized here, is not a defined
term in this schedule or in the main body of the Agreement,”® and its appearance here is hard to
reconcile. In a subscription for ebooks, for example, “Authorized User” would be defined as the
library patrons authorized to access a subscription resource. Access to library catalogs is not,
however, typically limited to library card holders or the faculty, students and staff of an
institution; library catalogs are typically freely accessible to anyone. Indeed, the product
description for WorldCat Discovery Service, and a selling point for the service, is that “A
FirstSearch/WorldCat Discovery subscription gives the public access to a library's collections
maintained in WorldCat through WorldCat Discovery, WorldCat.org and websites of OCLC
partners, such as Google Books, Goodreads, Wikipedia, etc.”’® The Bibliographic Data
provided through the WorldCat Discovery Service clearly is intended to be accessed by anyone

74 OCLC, WorldCat Principles of Cooperation (June 21, 2010),
https://www.oclc.org/content/dam/oclc/worldcat/documents/principles-of-cooperation.pdf
[https://perma.cc/CC4V-QQWU]. The WorldCat Principles of Cooperation also states that members
“‘make a commitment” to “use WorldCat records in accordance with” the Rights and Responsibilities
statement referred to in section 3.3 of Schedule 2. /d. at 1.

> OCLC WCRR, supra note 60.

76 See infra notes 104-119 and accompanying text.

T OCLC, Schedule 3: WorldCat® WorldCat® Discovery Services (May 2021),
https://policies.oclc.org/content/dam/legal/schedules/en_us/Schedule-03-WorldCat-Discovery-Services-
EN-US.pdf [https://perma.cc/TCL6-8KRN] [hereinafter OCLC Schedule 3].

8 Section 2 of Schedule 3 provides that “All capitalized terms not defined herein shall have the same
meaning ascribed to them in the Framework Agreement.” /d. at 2.

7 OCLC, WorldCat Discovery resources, https://www.oclc.org/en/worldcat-discovery/resources.html
[https://perma.cc/2VRY-6SQ9] (last visited November 1, 2024).
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accessing a subscriber’s catalog, but if anyone who has access to the catalog is an “Authorized
User,” then the restriction is meaningless.®

Section 3.3 is similarly unclear. “Cataloging purposes” is not a defined term, and the Service is
being provided specifically to populate the subscriber’s catalog, so that is clearly not what is
being prohibited. Likely both this and 3.2 are intended to prohibit use of the metadata outside of
the subscriber’s library catalog, but this is not very clearly conveyed. The prohibition against
reselling is clear, but the scope of permitted sharing - in a library catalog that is intended by both
parties to be freely available to anyone with an internet connection - is not.

Another example of OCLC’s attempt to control metadata in its system is the service for Vendor
Branded Record (VBR) Licenses®' which they currently provide to many libraries.

The VBR License asserts an active copyright in OCLC-created records. The parts that cause
concern are reflected in bolded portions of Section 2 and 3 (and reference to 5.1) in this VBR
License:

2. Copyright.
2.1. All VBRs (Vendor Branded Record created by OCLC, which is based on the

MARC 21 bibliographic record format) created by OCLC pursuant to its VBR Service are
£ OCLC, Inc., under the laws of the United States, at the time they are first
created . No VBR may be used in a manner contrary to the terms of this License.??

3. License

3.1. Grant. This License explicitly affirms a Licensee’s unlimited right to copy,
modify, convey, edit, and use VBRs, subject exclusively to the limitations described in
Section 5.1. This License, however, shall under no circumstances be interpreted to
dispossess OCLC of its copyright in a VBR, or as an assignment of the copyright
in a VBR to the public domain, or as an abandonment of the copyright.3?

5. Restrictions.

5.1 Limited Fields. A Licensee may add additional new MARC fields with the
same tag as a Limited Field. Further, a Licensee may modify the fields with the same tag
as a Limited Field which were added by that Licensee. However, no Licensee may

8 The only other relevant provision that addresses authorized users (lower case) is section 11.2 of the
Agreement, which covers security around log-in credentials and provides that “Institution is responsible
for authorizing user access to the Products or Services, assigning privileges, and creating, maintaining,
and terminating accounts.” This clearly applies to backend librarian accounts used to administer the
Service, not to general access to the catalog, and, moreover, makes the Institution responsible for
deciding who constitutes an “authorized user.” OCLC Agreement, supra note 60, at § 11.2.

81 OCLC, OCLC, Inc. Vendor Branded Record License,
https://www.oclc.org/content/dam/oclc/forms/terms/vbrl-201703.pdf [https://perma.cc/J2YY-8NHL]
[hereinafter VBR License].

8 d at § 2.

8 d. at § 3.
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modify, alter, or remove, in any manner, the Limited Fields that are not the original
contribution of the Licensee.?*

It is clear that OCLC is claiming copyright over their records created for the VBR License in
Section 2.1 and are also claiming that a library can’t dedicate the records to the public domain.
This also introduces the complication of license language inserted into metadata records
directly: a catalog search can easily find records that had language in the 588 field that say
“OCLC-licensed vendor bibliographic record.”

OCLC WorldCat Rights and Responsibilities (WCRR) Statement

The OCLC WCRR followed after the original "Guidelines for Use and Transfer of OCLC Derived
Records," that was developed in 1987,% and was written by the Record Use Policy Council, a
specialized group charged by the OCLC Board of Trustees with the task of updating the 1987
guidelines.® The WCRR was finalized in 2010. In its own terms, the statement describes that
“[t]he policy's intent is to encourage the widespread use of WorldCat bibliographic data while
also supporting the ongoing and long-term viability and utility of WorldCat and of WorldCat-
based services such as resource sharing, cataloging, and discovery.”®”

Section 3(B) of the WCRR defines the “responsibilities of OCLC members,” including:

4. Make reasonable efforts to attribute the OCLC cooperative as a contributor in works
or services based substantially on WorldCat data.®

5. Make reasonable efforts to ensure that the subsequent re-use and transfer of their
WorldCat data by non-members is consistent with this policy and OCLC's public
purposes and supports the long-term viability and utility of WorldCat.®°

And

6. Encourage and practice responsible use of OCLC systems and services, including:
[...]
b. not engaging in mass downloading from WorldCat without OCLC's prior written
consent;
c. not engaging in mass distribution of data directly from WorldCat to non-members
without OCLC's prior consent;

8 d. at § 5.

85 See OCLC Policy Change, CODE{4}LIB WiKI (Feb. 14, 2013),
https://wiki.code4lib.org/OCLC Policy Change [https://perma.cc/J3L6-M5RG].

8 See OCLC Record Use Policy Council, OCLC Record Use Policy Update (Apr. 2010),
https://www.oclc.org/content/dam/oclc/events/2010/files/global/younger_update.pdf
[https://perma.cc/4HKU-3RX9].

87 OCLC WCRR, supra note 55, at § 1.

8 |d. at § 3(B)(4).

8 Id. at § 3(B)(5).
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d. not engaging in other activities that diminish the value of WorldCat to the OCLC
cooperative.*®

3(B)(4) can be characterized as a soft attribution requirement, asking that member
organizations use “reasonable efforts” to provide attribution to OCLC for services “based
substantially” on data from OCLC.®' The WCRR notably does not include any explicit licensing
requirements for metadata releases, such as an ODC-BY or CC-BY license.

3(B)(5) carries those requirements through to subsequent downstream users, again applying a
“reasonable efforts” standard to the member organization to bind those downstream users to
behavior consistent with the policy document.®2

Interpretation of this section is directly applicable to those rights that metadata-creating
institutions apply to the collection of metadata (generally obtained from a mix of sources,
including OCLC WorldCat) used by their own institution. While OCLC has previously taken the
position that implementation of these provisions is up to the discretion of the member
institution,® they have recently shifted to an interpretation, which formed the basis of their
argument in their 2022 lawsuit against Clarivate, that this document mandates attribution-based
licensing of any institutional metadata which has passed through OCLC.%

In addition to attribution, section 3(B)(5) of the WCRR arguably also includes an anticompetitive
requirement for downstream uses of metadata which has passed through OCLC by stating that
downstream uses should “support[] the long-term viability and utility of WorldCat.”® This is

echoed in 3(B)(6)(d), in which member organizations should “encourage” “not engaging in other
activities that diminish the value of WorldCat to the OCLC cooperative.”®

Additionally, other requirements in 3(B)(6)(b) and (c) specify that member institutions should
obtain written consent from OCLC before engaging in bulk downloads and distributions of data
from WorldCat.%

Addressing Disputed Use of WorldCat Data by Members

Section 1(J) of the WCRR identifies the policy objective, to “Define the steps OCLC and OCLC
governance can take when disputes arise regarding use of WorldCat data.” This is spelled out in

% 1d. at §§ 3(B)(6)(b)-(d).

91 Id. at § 3(B)(4).

9 Id. at § 3(B)(5).

9 See OCLC, OCLC Linked Data Attribution Guidelines (2012), archived at
https://web.archive.org/web/20121004165832/http://www.oclc.org/us/en/data/attribution.html
[https://perma.cc/YEBAC-SPFU]. See also infra notes 99-103 and accompanying text, on the relationship
between OCLC and Harvard.

% See infra notes 104-119 and accompanying text.

% OCLC WCRR, supra note 55, at § 3(B)(5).

% Id., at § 3(B)(6)(d).

% Id., at §§ 3(B)(6)(b)-(c).
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further detail in Section 5, laying out broad and vague terms for conflict resolution over the use
of records.

“OCLC member use of data extracted from the WorldCat database is carried out in a
diverse and rapidly-changing environment. It is, therefore, impossible to anticipate all of
the conceivable uses to which members might want or need to put WorldCat data.
OCLC members are encouraged to discuss with OCLC any uses that do not
appear to be covered by this policy. If a particular use is determined to not be
covered, OCLC and the member will seek a mutually agreeable resolution of the matter.
If either party believes that timely resolution cannot be reached, then the matter will
follow resolution and/or arbitration procedures to be determined by the Global Council
and the Board of Trustees.”%(emphasis added)

This approach aims to make the policy adaptable to a range of unforeseen member uses of
WorldCat data. By framing consultation with OCLC as a suggestion rather than an obligation,
the policy allows members flexibility and does not mandate participation in the resolution
process should they decide to proceed independently or choose not to consult OCLC prior to
introducing new uses of the data. Even for those institutions bound by the WCRR through the
Framework Agreement or other contractual means—and certainly for those not contractually
committed—the outlined arbitration process appears to be available as an option rather than a
compulsory course of action.

Past & Current Landscape of Metadata Sharing

2012: OCLC and Harvard’s Release of Bibliographic Metadata under CC0

In 2012, Harvard Library released their library metadata records under a CCO license.® While it
did not impose any legally binding conditions on access to the metadata, the Library requested
that users “act in accordance with the following Community Norms of the Harvard Library with
respect to the Metadata.”'®

Further, Harvard requested a scholarly norm from users; that Harvard Library, OCLC, and the
Library of Congress should be given attribution as a source of the metadata, to the extent it is
technologically feasible for the users to do so.

For the metadata that Harvard Library had obtained from the OCLC WorldCat database,
Harvard requested that users respect and act in accordance with the community norms set forth

% d. at § 5.

% Harvard Library, Library APIS & Datasets: Policies and Terms of Use — Harvard Library Policy on Open
Metadata, https://library.harvard.edu/services-tools/harvard-library-apis-datasets#showMoreText17807
[https://perma.cc/Z8G7-XBM4] [hereinafter Harvard Library Open Metadata Policy].

100 Id.
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in the WCRR. Harvard Library noted that use of metadata from the WorldCat database for study
and research is consistent with those norms, but users who planned to use such metadata for
other purposes, whether they were an OCLC member, Harvard Library asked that the individual
users review and comply with those norms.

OCLC stated clearly that Harvard’s CCO release was a “well-intentioned and executed
compromise.”" In a post on OCLC'’s official blog, “Hanging Together,” Jim Machalko, Vice
President of OCLC at the time, stated that, while he didn’t think that “public domain dedications
for data derived from WorldCat are consistent with the OCLC cooperative’s norms as expressed
in the WCRR statement[,]” he “recognize[d] that the WCRR statement is not a legally binding
document and that interpretations of these community norms within the cooperative may
differ.”'%? (emphasis added)

Releasing data, the blog states, is ultimately the choice of the OCLC member institution as are
the terms. “The mandates of institutional mission, the imperatives of emerging local policy,
national and supra-national structures may all contribute to a differing view and legitimately
demand precedence. In our discussions with Harvard [Library] we acknowledged that their
direction was their choice. Their mandates took precedence.”'®

2022: OCLC v. Clarivate

A decade after Harvard’s CCO release, in June 2022, OCLC filed a complaint against Clarivate,
which it defined in its filing as “a multi-billion dollar global information, analytics, and workflow
solutions company that ... focuses on serving the Academic & Government, Life Sciences &
Healthcare, Professional Services, and Consumer Goods, Manufacturing & Technology end-
markets[,]” in the Federal District Court for the Southern District of Ohio.'** The lawsuit was
intended to end Clarivate’s MetaDoor project,® an open platform for sharing cataloging. OCLC
was formally seeking injunctive relief and damages against Clarivate.

To accomplish this, OCLC did not sue on a theory of copyright infringement. Instead, they sued
in tort: One claim for tortious interference with a contract, and the other claim for tortious
interference with business relationships. A “tort” is an infringement of a legal right, under which

19T Jim Michalko, Harvard bibliographic data released with prominent nod to OCLC, HANGING TOGETHER:
THE OCLC RESEARCH BLOG (Apr. 24, 2012), https://hangingtogether.org/harvard-bibliographic-data-
released-with-prominent-nod-to-oclc/ [hitps://perma.cc/KU4Y-SHMX].

102

103 ;Z

1%4Complaint for Temporary Restraining Order, Injunctive Relief, and Damages, at 2, OCLC, Inc. v.
Clarivate, PLC, Case No. 2:22-cv-2470 (S.D. Ohio June 13, 2022), available at
https://www.courtlistener.com/docket/63381226/1/oclc-online-computer-library-center-inc-v-clarivate-plc/
[https://perma.cc/4U99-TQZL] (hereinafter OCLC v. Clarivate Complaint).

195 Marshall Breeding, MetaDoor: A New Bibliographic Service for Libraries to be Offered by Ex Libris,
LiB. TECH. NEWSLETTER (June 2022), https://librarytechnology.org/document/27423
[https://perma.cc/L5S9-D59K].
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several remedies are available, including money, damages and court-ordered injunctions. This
"tortious interference" with business is a very old law; the idea of interfering with a competitor's
business was the subject of some of the earliest court cases in the history of the common law

legal system.

Since the lawsuit was filed in federal court in Ohio, that state’s law for tortious interference with
a contract was applicable. To win a verdict under Ohio law, the plaintiff in a tortious interference
case must show and prove each of the following factors: 1) the existence of a contract; 2) the
wrongdoer's knowledge of the contract; 3) the wrongdoer's intentional procurement of the
contract's breach; 4) the lack of justification; and 5) resulting damages. %

The elements for OCLC's separate claim for tortious interference with business relationships is
almost identical, except that an additional element must be proven: “intentional interference with
prospective contractual relations, not yet reduced to a contract.”'%

In past cases, these torts have been used to stifle competition. The courts have struggled with
the question of when competition crosses the line from “free market norms” into an illicit action
that is tortious.'® Based on the complaint, OCLC thought this line for competition was crossed.

If the case went to trial, OCLC was going to have to prove the hardest part first: that Clarivate
intentionally caused the breach of the contract. A claim for tortious interference with a contract
requires the plaintiff to prove, as an element, an actual breach of contract. However, in the
complaint OCLC asserted:

“On May 5, 2022, OCLC learned that the Defendants [Clarivate] had contacted the
Executive Director of the Boston Library Consortium (“BLC”), to ask if they would be an
early adopter of MetaDoor. Defendants also highlighted that Brandeis University, a BLC
member and OCLC subscriber, had agreed to be an early adopter. Mr. Barlow was also
told by the Defendants that they could load all of their records into MetaDoor and they
would not need any other service going forward.”%

19 Fred Siegel Co., L.P.A. v. Arter & Hadden, 707 N.E.2d 853, 858 (Ohio 1999).

97 Ginn v. Stonecreek Dental Care, 2015-Ohio-1600, 30 N.E.3d 1034, at 12 (Ohio Ct. App. 2015)
(internal citations omitted).

198 Kyle K. Courtney, Comment to Let the Metadata Wars Begin (June 29, 2022, 2:55 PM),
https://scholarlykitchen.sspnet.org/2022/06/22/oclc-sues-clarivate-over-the-new-metadoor-platform/
[https://perma.cc/WB77-BHEG]. See also Jamie Maggard, Chris Tillery, & Fritz Riesmeyer, What
Constitutes “Wrongful Conduct” in Interference with Contractual or Economic Relations?, AM. BAR ASSOC.:
Bus. TORTS & UNFAIR COMPETITION PRAC. POINTS (May 6, 2019),
https://www.americanbar.org/groups/litigation/committees/business-torts-unfair-
competition/practice/2019/wrongful-conduct-interference-contractual-economic-relations/
[https://perma.cc/A8H2-TD4A].

199 OCLC v. Clarivate Complaint, supra note 104, at 20. Since this complaint was first filed, Charlie
Barlow, the Executive Director at BLC has consistently disputed OCLC'’s claim that Clarivate informed him
that BLC could load all of their records into MetaDoor and would no longer need any other service. He
states: “While | invited Clarivate to an informational session about MetaDoor’s early adopter program with
BLC’s member institutions, BLC always held that MetaDoor’s purpose was solely to act as a broker for
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Whether this engagement would rise to the level that Clarivate intentionally procured the breach
of the contract OCLC has with libraries, would have been determined by the court. But it should
give libraries pause — since there is an underlying necessary element here that a library did
breach its OCLC contract.

OCLC v. Clarivate: Temporary Restraining Order and Settlement

A few weeks after filing, June 27, a judge in the District Court ruled in favor of OCLC's request
for a Temporary Restraining Order (TRO) against Clarivate.'"® A TRO preserves the status quo
until a litigant's application for a preliminary or permanent injunction can be heard.

This TRO effectively stopped Clarivate from working on the MetaDoor project with library
partners, as it barred Clarivate and its subsidiaries from:

1. contacting or communicating with OCLC WorldCat customers about:

a. downloading, uploading, linking to, transferring and/or otherwise sharing
WorldCat records or metadata for MetaDoor, regardless of the OCLC WorldCat
customer’s integrated library service or library service platform;

b. partnering or assisting Defendants with developing MetaDoor to the extent
these arrangements induce WorldCat customers to download, upload, link
to, transfer, and/or otherwise share records or metadata for MetaDoor, as
set forth above;

2. requesting from OCLC WorldCat customers any OCLC WorldCat records and metadata
or records and metadata derived from the same for the use of MetaDoor; and

3. retaining, using, or making available to the public any OCLC WorldCat records
and metadata or records and metadata derived from the use of MetaDoor which
was obtained from OCLC WorldCat customers.'"!

Interestingly, the court found that the OCLC Policy that dictated how OCLC customers can use
WorldCat data expressly permits subscribers to extract WorldCat data to enrich their own
catalogs, and the subscribers are permitted to “[tJransfer or make available such data to
individual scholars . . . to library consortia . . . , or other libraries and educational, cultural or
scholarly institutions (e.g., museums, archives, historical societies, research institutes), whether

peer-to-peer (library-to-library) sharing of metadata created and owned by libraries. My perception is that
Clarivate held this view too. In fact, most bibliographic metadata across BLC’s network originates from
sources that actively encourage sharing.” Email from author on file, Nov. 14, 2024.

10 Temporary Restraining Order, OCLC, Inc. v. Clarivate, PLC, Case No. 2:22-cv-2470 (S.D. Ohio June
27, 2022), available at https://www.courtlistener.com/docket/63381226/30/oclc-online-computer-library-
center-inc-v-clarivate-plc/ [https:/perma.cc/L7WN-T5ZA](emphasis added in bold).

"1 Id. at 8 (emphasis added).
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these institutions are members or non-members of OCLC, for these organizations' institutional
or collaborative re-use.”''? However, according to the court, this authorization is limited.”"?

The limitation in the OCLC Policy was recognized in the language of the same WorldCat Rights
and Responsibilities (WCRR) Policy. It states that subscribers should “not engage in other
activities that diminish the value of WorldCat to the OCLC cooperative.”"*

The court found that MetaDoor’s facilitation of a transfer of records between OCLC institutions
was diminishing the value since this type of sharing “transcends that permission.”'"® So,
providing WorldCat records and metadata (the things that make WorldCat valuable) through a
competitor's program that ultimately makes the records and metadata freely available to the
general public “diminish[es] the value of WorldCat.”''® The case eventually settled, and did not
go to trial."”

Analysis of OCLC v. Clarivate and Contractual Breach

The OCLC v. Clarivate case is an interesting decision for library stakeholders for several
reasons. First, it puts an air of risk over projects that might use records and metadata in
collaborative work — for any library partnerships that might have OCLC records or use their
Vendor Branded Record (VBR) Licenses service.''® Second, the complaint alleges that
providing WorldCat records and metadata (“the things that make WorldCat valuable”) that would
“make[] the records and metadata freely available to the general public” might be actions in
violation of the OCLC WCRR and libraries’ OCLC contracts.

The claims, particularly tortious interference with a contract, imply that there has been some sort
of breach of a contract. In this case, a third party (Clarivate) was accused of inducing an entity
(a library) to breach their contract with another entity (OCLC). This means that the actual party
that has breached the contract, according to OCLC, are the libraries. In bringing this type of tort,
OCLC is inferring that libraries who enter into this kind of arrangement with Clarivate have
breached their OCLC contracts.

With that said, OCLC did not sue a library for breach of contract, most likely because it's bad
business to sue the paying customer — both for legal and PR reasons. However, another

"2 1d. at 6.

113 Id.

114 Id.

115 Id.

116 Id.

"7 Joint Stipulation of Dismissal with Prejudice and Agreed Termination of TRO, OCLC, Inc. v. Clarivate,
PLC, Case No. 2:22-cv-2470 (S.D. Ohio Nov. 7, 2022), available at
https://www.courtlistener.com/docket/63381226/52/oclc-online-computer-library-center-inc-v-clarivate-plc/
[https://perma.cc/H757-Q5KD].

118 More specifics on OCLC’s VBR licenses can be found infra at 81.
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potential reason that OCLC did not pursue legal action against the libraries could be that they
did not think there were sufficient grounds to be successful.

While OCLC is not suing libraries for breach of their contracts, it creates a question: Will OCLC
begin suing libraries? Probably not right now. But it is clear that OCLC’s leadership believes
there has been a breach of their contract with libraries, and that their policies are actually
enforceable, a point which is merely arguable at this point, rather than certain."®

2023: OCLC and UF

2023 has seen OCLC renew its efforts to impose restrictions on the opening of catalog records.
The George A. Smathers Libraries at the University of Florida, which began including CCO
statements in original cataloging records in 2011 after receiving assurance from OCLC that this
would be consistent with the WCRR, was recently advised that OCLC now opposes this
practice.'?°

In February 2023, OCLC communicated to the University of Florida Libraries that “the inclusion
of a CCO statement in a WorldCat enhanced record implies unrestricted use of the record which
is not aligned with WorldCat Rights and Responsibilities,” and that OCLC would remove CCO
statements from records created by the University of Florida Libraries.'?" In addition to asserting
the incompatibility of CCO statements with the WCRR, OCLC further suggested a potential
breach of contract, stating that the application of such statements to WorldCat enhanced
records “is not permitted in [University of Florida’s] contractual agreements with OCLC."'?2

The University of Florida Libraries responded by publicly posting information about OCLC'’s
communications and noting that OCLC’s removal of CCO statements from University of Florida
catalog records should not affect retention of CCO statements in any copies of those records
available elsewhere. However, it explained that the University of Florida Libraries will no longer
insert CCO statements in any records created using OCLC platforms and services.'?

19 Note that OCLC is no stranger to litigation with competitors. In 2010 SkyRiver and Innovative
Interfaces sued OCLC, claiming that OCLC held an unlawful monopoly of cataloging services,
bibliographic data services, interlibrary lending, and was attempting to monopolize integrated library
systems. The lawsuit was later dropped.

120 University of Florida George A. Smathers Libraries, Resource Description Services: Creative
Commons CCO Catalog Records, https://catds.uflib.ufl.edu/resources/creative-commons-cc0-catalog-
:;cords/ [https://perma.cc/5KLC-JYRE] [hereinafter UF CCO Catalog Records].

122 ;Z

123 Id.
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Existing Open Metadata Policies

Current Policies

aggregators,
including
Europeana.
Aggregators
perform a crucial
task in collecting,
storing and
harmonizing data
so that it is more
widely accessible
and
interoperable.”

Institution License Additional Attribution Additional
Applied License Requested Attribution

Columbia'® CCo N/A Columbia N/A
University
Libraries

Europeana'?® CCo N/A “Give attribution to | “Be aware of
the data provider | any additional
and all applicable
contributing data community

norms of data
providers and
data

aggregators.”

124 Columbia University Libraries, Behind the Scenes: CLIO Open Data,
https://library.columbia.edu/bts/clio-data.html [https://perma.cc/A5SD8-XGNG].

125 Europeana, Usage Guides for Metadata, https://www.europeana.eu/en/rights/usage-guidelines-
for-metadata [https://perma.cc/2CYZ-V7HJ].
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Institution

License
Applied

Additional
License

Attribution
Requested

Additional
Attribution

Harvard'%6

CCO

N/A

Asks for attribution
to Harvard Library
and OCLC and the
Library of Congress
to the extent it is
technologically
feasible to do so.

For metadata
consisting of or
contained in records
Harvard has
obtained from the
OCLC WorldCat
database, users
must respect and
act in accordance
with the community
norms set forth in
the WorldCat Rights
and Responsibilities
for OCLC
Cooperative.

OCLC, Library
of Congress

MIT

CCO

“Metadata
originating from
OCLC is subject
to the WorldCat
Rights and
Responsibilities
statement”

MIT Libraries

OCLC, Library
of Congress

NYPL 27

CCo

N/A

NYPL

OCLC, Library
of Congress

NYU 128

CCO

ODC-BY

N/A

OCLC

Princeton

CCo

N/A

Princeton
University Library

N/A

126 Harvard Library Open Metadata Policy, supra note 99; Jim Waldo, Harvard Library Bibliographic
Dataset V1, HARVARD DATAVERSE (2015),

https://dataverse.harvard.edu/dataset.xhtml?persistentld=doi:10.7910/DVN/LZDQYN

[https://perma.cc/AQ5R-L8F7].
127 New York Public Library, NYPL Policy on Open Bibliographic Metadata,
https://www.nypl.org/help/about-nypl/legal-notices/open-metadata [https://perma.cc/9QYE-T6CA4].

128 NYU Libraries, Open Metadata Policy, https://library.nyu.edu/about/policies/open-metadata-policy/
[https://perma.cc/24MU-TE9OM].
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Institution License Additional Attribution Additional

Applied License Requested Attribution
UC Libraries'® | CCO N/A Optional to unit N/A
University of CCo OCLC sourced N/A N/A
Florida'® content is

excluded from
CCO Declaration

University of CCo N/A University of N/A
Minnesota ' Minnesota

Libraries
University of CCo ODC-BY N/A OCLC
Pennsylvania'*
University of CC-BY N/A N/A See text
Washington'33
Yale™* CCo OoDC-BY N/A OCLC

As part of our research, we assembled a list of existing policies. While some were known to the
authors, or discovered through peer outreach, others were reported in the results of a survey
sent to several listservs and forums requesting information about institutional metadata policies.
From the survey, two policies were explicitly for repositories, which is outside the scope of this
report. Two other institutions reported that while they’d considered open metadata policies, they
had not implemented anything formally.

Of the resulting list of 13 policies, all but one make the records authored by the institution
available using the CCO0 1.0 Public Domain Dedication'® with requested attribution to the
institution (excluding Harvard, no attribution is requested). The Penn and Yale policies both

129 UC Libraries, University of California, UC Libraries Metadata Sharing Policy (June 11, 2015),
https:/libraries.universityofcalifornia.edu/sag2/uc-libraries-metadata-sharing-policy/
[https://perma.cc/H88K-FA9G].

130 UF CCO Catalog Records, supra note 120.

131 University of Minnesota, University Libraries Open Sharing Policy (Mar. 14, 2016),
https://drive.google.com/file/d/0B01AHtagDHaxV2VGbEhsc2E 1LUk/view?resourcekey=0-SaJ-C5qg-
yrP90OHNAF447Pq [https://perma.cc/2DML-Q3A8].

132 University of Pennsylvania Penn Libraries, Penn Libraries Open Metadata Policy,
https://www.library.upenn.edu/about/policies/metadata [https://perma.cc/QQQ6-3WZR] [hereinafter
Penn Metadata Policy].

133 University Libraries, University of Washington, UW Libraries Open Metadata Guidelines,
https://www.lib.washington.edu/cams/open-metadata.

134 Yale Library, Open Metadata Service: Home, https://quides.library.yale.edu/c.php?q=923429
[https://perma.cc/59XC-4CLG].

135 CCO0 1.0 Universal (CCO 1.0) Public Domain Dedication, supra note 46.
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specifically call out that records derived from OCLC Worldcat are made available under the
ODC-BY license with attribution to OCLC, per OCLC’s policy.

University of Washington stands out from this group as the only institution providing their data
under a CC-BY license.'® Their policy does not provide explicit instruction for attribution to
OCLC, but does state that, "Any use of the Libraries’ metadata must conform to all applicable
laws and regulations in a given jurisdiction and applicable contractual restrictions, including the
WorldCat Rights and Responsibilities." %"

Of specific interest is the policy posted by NYPL. Their metadata does not include rights
statements within individual records, nor any identifying information that could be used to track
which records originated from which source. While the entirety of their metadata is made
available as CCO0, they make a series of requests as part of their “community norms” for
downstream users to consider: Attribution to NYPL, OCLC, and the Library of Congress, as well
as consideration of OCLC member Rights & Responsibilities, are chief among them.'* NYPL
composed this policy in order to comply with the requirements DPLA'® set out for partners that
all metadata provided to DPLA receive a CCO Public Domain Dedication.

It should be noted that of the listed institutions who are sharing their records, only Penn has
divided downloadable datasets between, “Catalog records created by Penn Libraries” and
“Catalog records derived from other sources (e.g., OCLC).”"40

Risk: Copyright vs. Contract

Remedies for breach of contract are typically much less severe than the toughest copyright
penalties. Licenses present a mix of copyright and contract issues, and violating a license can
trigger liability for copyright infringement, however failing to abide by a license is not copyright
infringement unless your use specifically requires a license. In other words, if your use is a fair
use, or the content is not copyrightable, then breaching a contract is only a breach of contract,
and nothing more.

The most likely negative outcome for breach of a library contract is one the licensor can impose
unilaterally on your institution: shutting off access to the works or resource. Licensors don’t have
to go to a court to enforce the terms privately by terminating access in this way. If a licensee
institution disagrees with the vendor, they could threaten to sue the vendor to get access

136 Id. (“The UW Libraries makes openly available the following metadata it has created under the
following licenses: Bibliographic metadata from the Libraries’ catalog under a CC-BY licensel[.]”)
137 Id.

138 NYPL Policy on Open Bibliographic Metadata, supra note 127.

139 Digital Public Library of America, DPLA Metadata Application Profile (MAP),
https://pro.dp.la/hubs/metadata-application-profile [https://perma.cc/XK6N-S34Z].

140 penn Metadata Policy, supra note 132.

33


https://pro.dp.la/hubs/metadata-application-profile

restored, but that is an expensive proposition. The more likely outcome in this situation is that
the licensee institution will have to negotiate with the vendor to have access restored.

Institutions bound by OCLC’s Agreement or other third-party agreements are bound by the
terms of those agreements, which include those defined in the WCRR. In these cases, the
practical result of a license breach is uncertain. While the University of Florida was reprimanded
for inserting rights statements into records, a broader statement with acknowledgement, such as
those used by Europeana and the NYPL, should be, and has apparently been, sufficient to meet
compliance requirements. Records from vendors with more explicit restrictions should be
excluded from open datasets until such time that more favorable terms can be negotiated.

Risk management

How can you lower the likelihood of something going wrong, and how can you lower the stakes
and reduce the impact in case something does go wrong with an institution's use of metadata?

One thing to consider is reaching out to the copyright holder/licensor and getting additional or
more specific permissions. Experiences diverge wildly, but vendors are increasingly familiar with
metadata uses and may well be amenable to negotiating specific terms to permit it, even if their
standard contract does not.

Finally, be available and responsive when folks have concerns. If you share your metadata,
include a way that the recipients can get in touch with you. If someone contacts you to discuss
this issue, do not ignore them. Do what you can to make it easy to channel any objections or
concerns quickly and easily into a low-impact resolution.

Invitation to Engage

In light of the analysis conducted, the authors of this report recommend that both locally and
collectively, we must encourage the open sharing of member institutions’ library-created
metadata through development of aligned policies, and supporting these policies through
vendor negotiation practices, including requests to contractually acknowledge library metadata
ownership. OCLC and other community-based providers of metadata are encouraged to permit
broad sharing of metadata, and clarify policies and contract language that may interfere with the
open distribution of metadata.

Consortial & Community Open Metadata Policies

Metadata is not subject to copyright in the United States. However, sharing all metadata under
an open license both grants reuse permission in cases where some added metadata elements
may satisfy the “spark of creativity” necessary for copyrightability and clarifies the open status of
non-copyrightable metadata elements.
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Consortia and other communities collaborating on metadata and library policy should adopt a
policy that expresses a commitment to openly sharing metadata and directs that, to the extent
metadata contains any copyrightable expression, it be made available under a CCO Public
Domain Dedication that waives any applicable rights:

Community Open Metadata Policy

In alignment with its established commitment to provide open, non-
discriminatory access to the world’s knowledge, and in order to support
research, aid in the dissemination of information, and promote innovation,
[Consortia/Community] commits to sharing metadata openly with the world.

[Consortia/Community] asserts that the vast majority of bibliographic metadata
is not copyrightable. Insofar as the records contain copyrightable material, they
should be released under a CCO Public Domain Dedication to ensure the widest
possible distribution, thereby further supporting research, aiding in the
dissemination of knowledge, and promoting innovation.

[Consortia/Community] members aligned with this policy will, subject to legal
restrictions, provide open access to their bibliographic metadata. More
specifically, community members will share library-created metadata under a
CCO Public Domain Dedication. Where appropriate, acknowledgement of
sources and contributing parties should comply with scholarly norms.

Each [Consortia/Community] member will be responsible for interpreting this
policy within their institution, resolving disputes concerning its interpretation
and application, and modifying it to the extent necessary for local
implementation.

Develop Local Policies that Align with the Model Policy on Open Metadata
& Community Open Metadata Policy

Members of consortia and communities who adopt the Community Policy on Open Metadata
should confirm that their policies are in alignment with the Community Policy on Open Metadata.

Libraries that do not currently have policies to openly share metadata should develop such

policies based on the Model Policy on Open Metadata, identifying appropriate exclusions from
the policy and stating that metadata that can be openly shared will receive a CCO license.
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Model Policy on Open Metadata

In alignment with its established commitment to provide open, non-
discriminatory access to the world’s knowledge, and in order to support
research, aid in the dissemination of information, and promote innovation,
[institution] commits to sharing metadata openly with the world.

[institution] asserts that the vast majority of bibliographic metadata is not
copyrightable. Insofar as the records contain materials copyrightable by
[institution] , they are hereby released under a CCO Public Domain Dedication to
ensure the widest possible distribution, thereby further supporting research,
aiding in the dissemination of knowledge, and promoting innovation.

Bibliographic metadata shall be openly available. More specifically, [institution]
will share library-created metadata under a CCO Public Domain Dedication.
Where appropriate, acknowledgement of sources and contributing parties
should comply with scholarly norms and legal restrictions.

Ask Vendors to Contractually Acknowledge Metadata Ownership

In order to avoid uncertainty in metadata sharing, libraries should request that vendors
contractually acknowledge libraries’ metadata ownership by asking vendors to insert clauses to
this effect, such as the following sample clause in contracts:

Model Contract Language Affirming Open Metadata

(Vendor) guarantees that catalog records delivered to the Library under this
agreement do not infringe any rights under copyright nor violate any property
rights. Insofar as any copyright in the created records exists, it is assigned and
transferred to the Library. The Library, on receipt of the records, will release
them under a CCO 1.0 Universal (CCO 1.0) Public Domain Dedication.

If the delivered records include or are derived from copyrighted material,
(Vendor) guarantees that necessary permissions have been secured, will
explicitly identify sources, and provide any required attribution.

36


https://creativecommons.org/publicdomain/zero/1.0/

