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Abstract

This paper explores the tactics corporate opposition uses to undermine local and
state food policy efforts that address transparency of consumer information. It also
examines the industry rhetoric around these issues, and contextualizes these conflicts
within the larger sociopolitical environment. Three case studies were explored in order to
understand the opposition tactics and language: a New York City menu labeling
ordinance, a San Francisco soda warning label ordinance, and a GMO labeling law
passed in the state of Vermont. The various industry tactics and public rhetoric were
examined. Finally, the broader sociopolitical environment was examined to understand

what made certain opposition tactics more or less effective.

The tactics available to industry include: litigation, or working through the courts
to prevent laws from being enacted, influencing policy through lobbying, and influencing
public opinion through public relations, the media, and funding research. In the three
cases, the industry used all of these different tactics to impact local or state policy. In the
New York City menu labeling ordinance case, the industry tactics were ultimately not
successful. The San Francisco warning bill case remains unresolved, as the presiding
judge has yet to respond to the industry’s legal appeal. The lower court found that the law
could stand, and hearings at the Court of Appeals are currently underway. Notably, the
warning bill campaign is difficult to extract from the larger soda tax policy battles in
which the industry is enmeshed. In the Vermont case, the weaker federal bill ultimately

was successful and preempted Vermont’s GMO labeling bill.



The analysis of the industry’s public rhetoric revealed several major themes,
including lack of public health evidence, confusion for customers, and negative impact on
customers. Additionally, qualitative analyses indicated that the industry also promotes its
own programs and self-regulation as superior, more effective alternatives to government
regulation. Finally, there was significant emphasis on the industry’s efforts to help the

consumer.

Local and state political context has a significant effect on the efficacy of the
opposition tactics, particularly in terms of the effectiveness of the attempts to promote
preemptive laws that would undermine the local or state food policy. Litigation was used
in all three cases, to varying levels of success, an indicator that industry perceives the
legal process as an important factor in influencing policy. Preemption, through both
political and legal efforts, were also prevalent throughout these cases. This research
project was intended to serve as an introductory foray into the relationship between
industry tactics and language used, and helps provide context for other research that seeks

to understand the ways that industry opposes local food policy.
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Chapter |

Introduction

Food is integral to human development, society, and culture, and the way it is
grown, distributed, and sold has consequences not only for those who consume it, but the
economy and environment as well. As researchers, advocates, and government officials
attempt to address the negative effects of a global industrialized food system, all levels of
government have supported a diverse range of policies to address problems of nutrition
and of the environment. For example, to address obesity and overconsumption of calories,
there are efforts underway to increase taxes on sugar-sweetened beverages, develop
portion controls, and incentivize fresh produce purchases under SNAP-EBT (formerly
called food stamps). In terms of environmental issues, advocates are trying to mitigate
farm waste, increase soil biodiversity through sustainable agriculture practices, and
promote farmers’ markets to increase demand of organic and locally-grown produce. One
major focus of advocates and elected officials has been to ensure that the public can
easily access information about the food that consumers are purchasing. These tactics are
possibly more politically palatable since there is no increase in taxes or restricting access
to any food products. This information has been used to address both nutrition and
environmental issues, and includes nutrition facts such as total calories, warning about
obesogenic ingredients, or information about genetic modification of ingredients. As
local governments have passed policies addressing information about food, they have

used different approaches with varying levels of success.



Local policy can be an important vehicle to build larger political movements, as it
can have wide-reaching political implications, influence other municipalities, and even
set the stage for federal policy. Despite local governments’ ability to make change, local
policymakers’ efforts are often thwarted or delayed by legal and political opposition.
Opponents to these policies, generally organized by trade organizations representing the
food industry, have used various legal and political tactics to challenge or undermine
these policies. These actions demonstrate the tension not only between public health and
industry, but also local governments and the state or federal government.

The goal of this paper is to explore the tactics corporate opposition uses to
undermine local food policy efforts that address transparency of consumer information. It
also examines the industry rhetoric around these issues, and conceptualizes these
conflicts within the larger sociopolitical environment.

1.1 Food systems and policy

The American food system has become large, industrialized, and heavily
influenced by agribusiness and food processing lobbies (Hendrickson, Wilkinson,
Heffernan, & Gronski, 2008; Hendrickson & Heffernan, 2007). The changes to this
system have implications for the environment (Hanak, 2011; Diaz & Rosenberg, 2008),
human rights (Ciesielski, Loomis, Mims, & Auer, 1994), public health (Giang, Karpyn,
Laurison, Hillier, & Perry, 2008), the economy (Wilde, 2013), immigration (Wilde, 2013),
and national security (Christeson et al., 2012). Food policy, which lies at the intersection
of multiple political interests, encompasses many stakeholders and has far-reaching
implications for the United States” economic and social well-being. The U.S. food

industry, the vast network of companies that produce, process, distribute, sell, and serve



food, comprises over 8% of the U.S. gross national product (Nestle, 2013). As companies
have merged and consolidated, their size and political power have also increased (Nestle,
2013; Nestle, 2015). Organizations that represent the food industry have incentive to
preserve the status quo of the food system in order to maintain high profits (Nestle, 2013).

The recent rise of obesity and other diet-related chronic disease has instigated a
public discussion on both individuals’ nutritional health as well as the food system as a
whole (Ver Ploeg, 2010). Strong evidence supports the notion that the current food
system contributes to Americans’ poor eating habits, meaning the consumption of less
whole grains, fruits, and vegetables, and more sugar, fat, and processed foods (Buzby,
Wells, & Vocke, 2006). Additionally, despite industrial agriculture’s capacity for high
yield at low prices, food insecurity, conceptualized as a reduced capacity to obtain the
quality or variety in one’s diet (USDA ERS, nd), has increased dramatically in recent
years (Oldmixon & Schecter, 2011). Research consistently shows that, due to food
insecurity and lack of access to healthy food retail, minority and low-income
communities are at greater risk for diet-related diseases and conditions (Wang &
Beydoun, 2007). As Brownell et al. (2010) discuss, although the notion of “personal
responsibility” is often touted as the root of the recent increase in obesity, the food
environment in many neighborhoods in the United States is designed to facilitate poor
nutrition choices. These findings highlight the importance of examining how consumers’
food environment influences purchasing decisions, and making changes to increase the
likelihood that people make healthier food choices.

Beyond nutritional health, there are also many environmental concerns associated

with a global, industrialized food chain, including soil erosion, loss of biodiversity, water



and air pollution, and overuse of water (Horrigan, Lawrence, & Walker, 2002). One
major component of the contemporary food system is the use of genetically modified
organisms (GMOs), which have been patented by companies to be able to withstand
pesticides, drought, and other environmental factors. GMOs have been a source of
controversy, with opponents critiquing the lack of oversight for testing the safety of
GMO products, corporate control of food production, and ethics of ownership of genetic
materials (Gillings School of Public Health, nd). Due to consolidation and concentrated
power and wealth, large agribusiness has also influenced public policy through lobbying
and influencing public opinion (Hendrickson, Wilkinson, Heffernan, & Gronski, 2008;
Hendrickson & Heffernan, 2007). The controversy around use of GMOs highlights the
conflicting interests around food production that make it difficult to understand how to
create the most efficacious public policy interventions.

Prominent journalists (Bittman, 2009; Pollan, 2006; E. Schlosser, 2012) and
academics (Nestle, 2013; Brownell, 2004) have brought attention to these issues and
initiated a public dialogue around multiple aspects of the food system. There are also
many local efforts to examine these issues. For example, community food policy councils
are gaining in popularity, as towns and cities address food-related issues, including
agriculture, zoning, and the food environment (Feagan, 2007; Pothukuchi & Kaufman,
1999). According to the Johns Hopkins University Center for Livable Future’s Food
Policy Networks, the amount of food policy councils has grown from 12 in the year 2000
to over 250 in 2016 (Sussman & Bassarab, 2017). This increase represents a movement
intended to influence the food system through local policy efforts. These efforts are

varied; in the 2016 report on state of food policy councils, increasing access to healthy



foods was identified as the top priority, followed by economic development, land use and
planning, and procurement (Sussman & Bassarab, 2017). As such, it is important to
consider that efforts to increase food labeling, which represent the focus of this paper, are
only one piece of a larger movement.

Despite growing investments in local food policy, there has been limited research
on how the political process influences public health policy formation (Breton & De
Leeuw, 2010). Health policy researchers are often hesitant to examine the political
context of policy for fear of politicizing their work (Navarro, 2008; Bernier & Clavier,
2011). In terms of food policy, although there has recently been a great deal of research
focusing on the problems with the U.S. food system (Hawkes et al., 2015), research on
the political viability of food policy issues has only recently been conducted in earnest.
Research on the structure, growth, and priorities of emerging food policy councils are
indicative of a growing academic interest in understanding the successes and challenges
of enacting local food policy. As Brescoll, Kersh, and Brownell discuss (2008), the
policies viewed by experts as being most effective at combating childhood obesity are not
the same as those believed to be most politically viable. There is much debate about the
best ways to effectively enact food policies to create a healthier population and more
robust local food system (Brescoll, Kersh, & Brownell, 2008; Wang & Brownell, 2005).
It also takes time to build evidence around certain policies. Though pilot programs can
help build evidence of feasibility, policies ultimately must be passed and implemented in
order to be properly evaluated. Additionally, given the complexity of the food system and
of personal dietary habits, it stands to reason that multiple concurrent policy and behavior

changes must occur in order to make measurable change. With so many options for



working on food policy at the local and state level, it is important to note that different
efforts are accompanied by different legal arguments and challenges. For example,
policies that encourage labeling for increased customer awareness may face certain legal
challenges due to the nuances of application of the First Amendment, but can be more
politically feasible because they are not limiting consumption or taxing a product.
Another example, increasing healthy food retail through financial incentives, is perhaps
more politically feasible in localities due to the potential for increased economic
development, but can be difficult to implement because of the large financial investment
necessary to start these projects. Additionally, taxes on sugar-sweetened beverages shows
the most promise in curbing obesity and reducing sugar consumption, but have
historically faced political obstacles and a great deal of industry opposition. These
examples illustrate not only the diversity in approaches to address food policy, but also
the variety of challenges and potential benefits within the political process depending on
the particular political context.

There are other notable challenges to developing effective local and state food
policy. Specifically, nutrition and agriculture policy in the past half of the 20" century
has been largely shaped by corporate interest. As public interest in changing food policies
have grown, industry opposition has also increased. Because of the tension between
corporate and public interest, many parallels have been drawn between the food and
tobacco industries in the use of corporate tactics to undermine policy and maintain the
status quo in the food system (Brownell & Warner, 2009). The parallels between tobacco
and food policy will be explored in future sections. A description of the policy process

and the role of corporations and other actors will be described below.



1.2 The policy process

The issues that eventually become successfully implemented policy are not the
product of a clearly linear or “mechanistic” process, but rather, a socially constructed one,
wherein the framing of ideas occurs within complex interactions between governmental
and non-governmental actors in the political system (McRobbie & Thornton, 1995;
Goffman, 1974). Many different factors influence not only the agenda-setting process,
but also the public policy outcomes. Specifically, the needs of constituents and the nature
of powerful interests in one’s district are likely to influence political action (Oldmixon &
Schecter, 2011). Advocates, think tanks, trade organizations, and vocal citizens also
influence the policy process (Howlett, Ramesh, & Perl, 1995). Further, personal
characteristics of lawmakers contribute heavily to legislative action, depending on the
type of policy under review (Canon, 1999; Swers, 1998; Welch, 1985). For example,
gender has been found to significantly affect legislative action when it comes to voting
for women’s issues, regardless of party (Swers, 1998). Non-elected officials (e.g. the
Board of Health, judges) can also greatly influence policy outcomes. Finally, media
framing of a topic reveals a great deal about the way the public and policymakers will
interpret that issue (McCombs & Shaw, 1972; Kim & Willis, 2007). Therefore,
understanding the way the media discusses an issue can reveal a great deal about the
larger societal forces at play. Various factors, particularly the media, non-elected officials,
and non-governmental organizations, influence the agenda-setting process.

Anecdotally, corporations are also believed to heavily influence public policy,
though few studies have investigated their roles in agenda-setting (Berger, 2010). One of

the major tactics is the use of lobbying, as corporations often have significant financial



resources available to increase communication and relationship-building between the
corporations and lawmakers (Miller & Harkins, 2010; Kaplan 2016). Lobbying records
indicate that various companies and trade associations in the food and agriculture
industry spends a great deal of time and money lobbying to Congress on issues related to
food and agricultural production. For example, investigations into lobbying spending on
the 2013 Agriculture Reform, Food, and Jobs Act of 2013, or the Farm Bill, a multi-year,
omnibus law that influences national agricultural and food policies, indicates that
corporations are deeply involved in lobbying on this particular issue (Opensecrets.org,
nd1). The Farm Bill was the sixth most heavily lobbied federal policy (Opensecrets.org,
nd3). Beyond lobbying, corporations have historically attempted to influence public
policy through several key tactics, which will be explored in later sections.

Political discourse, a concept originally developed by French social historian
Michel Foucault (1972), suggests that the way actors construct and articulate social
problems and solutions are intertwined with established social and political discourses in
that particular society. Policy formulation through this framework involves examining the
evolution of discourses among various interest groups and actors working with or against
one another to prioritize their issues while creating a discursive script that is built upon
established social and political norms and ideologies (Muntigl, 2002; Schmidt & Radaelli,
2005; Johnson, 2007). This process is not only relevant when stakeholders are engaged in
policymaking, but also after a law is passed, when it can then be contested through legal
and political tactics. It is, therefore, important to analyze the policy process as an iterative,
dynamic process with various stakeholders that can influence the outcomes.

1.3 The U.S. Constitution and levels of government



In examining the tactics available to opponents of local food policy, it is essential
to understand the role of various levels of government (i.e., local, state, federal) and how
that structure leads to success or failure of local policies. Since all levels of government
play a role in influencing the food system, there are opportunities and barriers for local
governments to enact food policy. Smaller localities are considered the place where novel
policy can be tested and, if successful, replicated in other localities (Burris, Anderson,
Beletsky, & Davis, 2009; Parlow, 2008). This makes the success of local policy
important not only to local governments, but to those attempting to grow a larger policy
movement (in this case, the food movement).

Local government, where much food policy begins, often has a limited role in
terms of governance due to the constraints of the U.S. Constitution. The Constitution
gives states broad police powers to regulate within their state borders, unless the federal
government preempts such regulations using one of its constitutionally-enumerated
powers. Local governments have no power in the U.S. Constitution but can be granted, to
varying degrees, some “police powers” by their respective states. States grant varying
levels of authority to local governments; some state statutes give home rule, or broad
power to local authority, and others’ Constitution includes what is known as Dillon’s
Rule, which limits the authority of local governments (Rutkow, Pomerantz, & Rodman,
2013). Depending on the particular laws in a given state, local authority of labeling,
zoning, food safety, and procurement has the potential to positively impact the local food
system (Rutkow, Pomerantz, & Rodman, 2013). In some states, however, the power to
create these kinds of laws belongs to the state, not the local governments. Local authority

is largely dependent on the state’s particular legal and political context, since authority



can be granted through statute or the constitution. Even if a local ordinance is passed, a
state law can sometimes be passed later to preempt a local ordinance. Taken together, the
landscape of preemption is a dynamic and contextual process, never set in stone and
related to the particular state’s Constitution and political dynamics.

There are multiple types of preemption. One example is the federal preemption of
state authority, which occurred in the Vermont GMO case as well as the New York City
(NYC) menu labeling case, since that ordinance was the blueprint for the section in the
Patient Protection and Affordable Care Act (ACA) that created a federal law regarding
menu labeling in restaurants. An ordinance can also be preempted by a local or state
legislative body, like the City Council in the NYC menu labeling case. One case that
illustrates the complexity of preemption is when the city of Cleveland, Ohio, passed the
ordinance titled, “Foods Containing Industrially-Produced Trans Fat Restricted,” and the
state government proceeded to pass a law that disallowed local governments from
developing policy (Strom, 2012). The state court later deemed it to be “an
unconstitutional attempt to pre-empt the plaintiff city from exercising its home rule
powers under the Ohio constitution” (Strom, 2012). In this case, the local government
passed an ordinance, then the state government passed a preemptive law that intended to
undermine the local government’s ability to pass policy about a certain issue, and that
preemptive policy was then ruled unconstitutional. Clearly, the state’s specific
constitution was relevant in that the local government’s rights were protected for that
specific issue. Political and legal context matter when it comes to the ultimate outcomes
of preemption. Preemption as an opposition tactic will be explored in greater detail later

in this section.
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1.4 Corporate influence in the food policy process

There are opportunities and challenges to implementing local and state policy that
addresses the food system. There are also opportunities for corporations to interfere with
various stages of the policy process. They can be divided into three categories: legal (i.e.,
focusing on litigation), political (i.e., influencing policy) and social (i.e., influencing
public opinion). Different types of preemption will be discussed in both the legal and
political tactics, since preemption can occur through court decisions as well as through a
higher level of government passing new policies. These categories will be described
further in the following section. Additionally, examples of tactics from the food policy
arena, as well as other industries, will be explored.
Litigation: working through the courts to prevent laws from being enacted

After a local or state government passes a law, industry often challenges that law
or ordinance through litigation. There are several Constitutional issues that have at times
been used by business to challenge local policymaking, and are evident in the cases
investigated in this study. One challenge for local governments in enacting various food
labeling laws is the First Amendment, which protects freedom of speech. Commercial
speech is protected by the First Amendment, but not to the same degree as other forms of
speech. The 1976 case, Virginia State Board of Pharmacy v. Virginia Citizens Consumer
Council, established that commercial speech is protected but did not establish a test
(Pomeranz, 2015). The 1980 Central Hudson Gas & Electric v Public Service
Commission case developed the legal test to determine if a commercial speech restriction
is allowed, based on whether there is a substantial governmental interest, whether the

regulation directly advances that interest, and whether there is a reasonable fit between

11



the regulation and its goals. Since the 1976 Virginia State Board of Pharmacy case, the
Supreme Court has granted more protections to commercial enterprises (Pomeranz, 2015),
which creates an opportunity for businesses opposing various types of commercial
labeling, especially as novel policies are enacted at the local or state level.

A separate area of doctrine regulates “compelled speech.” The 1985 Zauderer v.
Office of Disciplinary Counsel case determined that companies can be required to
disclose information as long as that information is “factual and noncontroversial” (Adler,
2014). For example, processed food must include food allergen information, an
ingredient list, and a Nutrition Fact Panel (Pomeranz, 2015). These cases have been
foundational in the evolution of the way that the courts consider food labeling restrictions
and requirements.

In addition to the First Amendment, another tactic used by industry to contest
local policy has been the Commerce Clause of the Constitution. Another preemption
analysis, the Commerce Clause enables Congress to regulate commerce across states and
has at times been used to limit local regulation of certain aspects of the food system.
Additionally, courts could strike down a state or local regulation as being in violation of
the so-called “Dormant Commerce Clause,” when businesses argue that state or local law
is impinging on interstate commerce. As the Commerce Clause has been more broadly
interpreted in recent years, it has enabled the federal government to influence policies
that would otherwise be reserved for state powers under the state’s police powers (Gostin,
2000). Yet, in the absence of explicit federal regulation on a topic, or barring a court
challenge to a state law on “Dormant Commerce Clause” grounds, a state or locality can

generally freely regulate as they want (Pomeranz, 2015). The federal government has, at
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times, overstepped its authority on the Commerce Clause, with courts deciding that the
item being regulated did not fall under the Commerce Clause (Gostin, 2000). The utility
of the Commerce Clause in legal contestations of local policy vary depending on the case
and the judge, making it a likely tool for industry opposition.
Influencing policy: Undermining local efforts through policy

Preemption through policymaking has historically been used by industry to
oppose multiple public health and consumer rights efforts (Siegel et al, 2016).
Corporations tend to have less advantage in influencing policy at the local level, so
instead of trying to influence all the local policies underways, it is more effective and
efficient to create state or federal policies that would limit the rights of locals to adopt
certain ordinances (Skolnick, 1995). The Supremacy Clause asserts that the Constitution
is the supreme law of the land, and the federal government can act within its enumerated
powers. If local or state policy is passed that is within those powers, the federal
government can generally preempt (Gostin, 2000). Though local governments can be
spaces for experimentation, they are at risk of being thwarted by state or federal
government passing policy that undermines those efforts (Pomeranz, 2015). Preemption
can emerge in different forms, whether it is express (i.e., a law explicitly states that it
preempts lower governments’ laws) or implied (i.e., the intention is to preempt even if it
does not explicitly say so; Pomeranz, 2015). There are, therefore, many ways that
preemption can be manifested, and vary depending on the specific state and policy efforts.

Attempts to create preemptive policy have been especially prevalent in tobacco
control policy, another policy arena where industry has historically opposed efforts to

improve public health. As the number of local governments that passed evidence-based

13



tobacco control policies increased dramatically in the 1990s, the tobacco industry worked
with state legislatures to sponsor state-level policy that stripped power from local
governments to enact such policies (Siegel et al, 2016). For example, in 2009, North
Carolina legislature passed a statewide law requiring restaurants and bars to have smoke-
free indoor areas. It included language allowing local governments to develop stronger
policies that could also, for example, include the outdoor spaces in restaurants and bars,
going beyond the established statewide law. Advocates worked to oppose a state-level
bill introduced to preempt local governments from expanding the state smoke-free air law
to include outdoor spaces in restaurants and bars (NCAH, 2013). In the food policy arena,
the most notable recent example of creating preemptive policy is the GMO labeling bill
passed in Vermont, which was then preempted through federal legislation. This example,
which serves to highlight the ways in which large food businesses are utilizing tactics
commonly used by other industry opposition in the past, will be explored in a later
section.
Influencing public opinion: public relations, the media, and funding research
Corporations have historically used other political means to counter local policy
efforts. Past investigations into other industries’ efforts to prevent local policy can
inform contemporary understanding of opponents of local food policy. There is a broad
evidence base that highlights the tobacco industry’s extensive efforts to prevent local and
state tobacco control policy from being enacted. The most common approaches used by
the tobacco industry in the late 20" century include: public relations framing and paid
advertisements, campaign donations, financial contributions to key affected groups, and

organizing through trade groups (Brownell & Warner, 2009). These tactics are utilized to
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influence public opinion and policymakers in order to prevent local policy from being
enacted. Often times these approaches are conducted in the name of corporate social
responsibility, highlighting the tension between public and corporate interests. Though
the food industry does not have the same overt and undeniable harmful effects on public
health, there is a nascent pattern of industry opposition that mirrors that of the tobacco
industry (Brownell & Warner, 2009). For example, researchers have widely documented
the tobacco industry’s attempts to influence researchers and start research centers
supported largely by the industry (Saloojee & Dagli, 2000). Similarly, the food industry
has coopted researchers and even developed industry-sponsored research centers that
dispute the otherwise widely accepted public health research. For instance, Coca-Cola
has recently been criticized for providing millions of dollars in funding for research that
focused on obesity prevention (Knell, 2016). This conflict of interest has recently been
illustrated within the Global Energy Balance Network, which aimed to support research
that discounted the role of soda consumption on the obesity epidemic, and was disbanded
in 2015 (O’Conner, 2015). Investigations into this type of funding have increased
visibility about the possible conflict of interest inherent when corporations with vested
interest in the outcomes fund researchers.

Grassroots and advertising efforts are also becoming common tactics in industry
opposition to local policy. The tobacco industry developed “smoker’s rights groups,”
which were created by tobacco companies to create the illusion of spontaneous and
organically developed grassroots efforts (Saloojee & Dagli). Paid advertising has also
been an effective way of promoting one’s brand and products, often making the products

appear more appealing. For example, the tobacco industry used advertising dollars to
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promote new products that were touted as healthier (e.g., “light” cigarettes). Companies
also make myriad efforts to promote social responsibility through investments to
sustainable food production, woman’s empowerment, community development (Coca
Cola, nd), and therefore paint themselves as responsible corporate entities (Brownell &
Warner, 2009). Similarly, as sugary drink tax campaigns have developed in pockets
across the U.S., organizations that represent beverage companies have worked to
influence public opinion through commercials, pamphlets, and billboards. For example,
in California, the American Beverage Association helped fund a campaign titled, “No SF
Grocery Tax” in response to the San Francisco ballot measure to tax soda (No on V, nd).
These public relations tactics are important methods of influencing public opinion and are
often integrated into larger policy or litigation efforts. While corporations pursue ways to
maximize profits and promote their brand, there has been a proportional response to
promote consumer rights. The following section will give an overview of the consumer
rights movement, the importance of information transparency, and its connection to food
policy.
1.5 The Consumer rights movement and food labeling

Consumers’ rights have long been an important component of food regulation.
The first iteration of the consumers’ rights movement on a national scale occurred after
Upton Sinclair’s “The Jungle” was published in 1906, depicting the poor conditions of
the meatpacking industry in Chicago (Waller, Brady, Acosta, 2011). Soon after this book
was published, the Bureau of Chemistry (later renamed the Food and Drug
Administration) was created to regulate food production, along with the Pure Food and

Drug Act and Federal Meat Inspection Act in 1906. Consumer rights were brought to
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forefront of public awareness again in 1962 when John F. Kennedy Jr. laid the foundation
for the consumer rights movement: the right to safety, the right to information, the right
to choose, and the right to be heard (Kennedy, 1962). In 1967, Congress passed the Fair
Packaging and Labeling Act for transparent and honest labels on consumer products (Fair
Packaging and Labeling Act, nd). Advocates made the issue of labeling a priority since
labeling is widely considered essential to ensure consumers have accurate information
while making purchasing decisions.

Information transparency, especially when it comes to food, has become a priority
throughout the past century and is evident through the policy efforts passed throughout
the years. Public perception of transparency is important not only for protection from
food-borne illness and allergies, but also for information about food choices for
nutritional health. Food labels are perceived by American consumers as the most
effective way to communicate the relationship between diet choices and health (A.
Schlosser, 2009).

In 1990, Congress enacted the landmark Nutrition Labeling and Education Act
(NLEA), which authorized the FDA to regulate nutrition disclosures on food. This act
was largely put forth to help consumers feel able to make more informed choices about
nutrition, as well as protect consumers from “inaccurate or misleading health-related
claims on packages” (Schulman, 2010). The NLEA preempts state labeling requirements
on packaged foods, but did not include regulations on restaurants, creating an opportunity
for local governments to develop those policies (Rutkow, Vernick, Hodge, & Teret,
2008). Additionally, the NLEA empowered the FDA to create the Nutrition Facts Panel

and regulate how certain nutritional attributes are defined, such as “low in fat” or other
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health and nutrition claims (Pomerantz, 2015).

As the NLEA has strengthened regulations on food labeling, advocates and
researchers have worked to understand how food labels impact food choices and health.
As menu labeling gained traction in the mid-2000s, researchers have worked to examine
its efficacy in decreasing caloric intake. Subsequent research in the area of menu labeling
to change food choices is mixed. One study found that labeling was negatively associated
with caloric intake for parents but not for children (Tandon et al, 2011). Similarly,
another study found that labels on restaurant menus informed food choices in that
individuals who were given labels consumed 14% fewer calories than a control group
without labels (Roberto, Larsen, Agnew, Baik, & Brownell, 2010). Yet, systematic
reviews have found the overall evidence regarding efficacy of labeling for calorie
reduction mixed, suggesting that more qualitative research is necessary to understand the
conditions under which caloric intake is lower (Swartz, Braxton, & Viera, 2011;
Fernandes et al, 2016; Long et al, 2015). Therefore, menu labeling on its own does not
necessarily lead to clear shifts in consumer behavior. Still, advocates argue that
transparency is an important component of nutrition education and that consumers have
the right to know what is in their food. This combination of outcomes illustrates both the
complexity of food and health policy and also the potential for lack of consensus on the
best direction among advocates and policymakers. The following section offers a detailed
background on the three case studies.

1.6 Background of Case Studies
Local governments are using their authority to shift the discourse on public health

and consumer rights and they are encountering opposition, primarily from trade
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associations that represent large food companies. As discussed earlier, the food system is
large and complex; it is therefore important to understand the dynamics among different
actors within the food system as novel food policy is created and contested. Food
companies, and trade organizations that represent them, heavily influence policy
decisions at all levels of government. These following three case studies will be
examined in order to illustrate the diversity of legal and political approaches the industry
opposition has taken to prevent changes to the current food system.

NYC menu labeling law

As Americans are eating a larger proportion of their meals outside of the home
(Schulman, 2010), public health advocates/researchers/ argue that it is increasingly
important to determine the nutrition information of those meals. Additionally, the NLEA
had added section 403 (q)(5)(A)(i) to the Federal Food Drug and Cosmetic Act of 1938
(which prohibits the adulteration or misbranding of food), explicitly exempting
restaurants from nutrition labeling requirements. Therefore, restaurants were not included
in the NLEA, which created an opportunity for local governments to enact policies to
require restaurants include menu labeling locally.

In December 2006, the New York City Board of Health voted unanimously to
amend the City’s Health Code and require that chain restaurants with 15 or more
establishments provide calorie labels on menus. In drafting the rule, the authors
determined that since large quick-service chain restaurants receive the most customer
traffic and are already implementing standardized menu options, they would the best
targets for transparency about calorie intake (Farley, Caffarelli, Bassett, Silver, & Frieden,

2009). The initial 2006 rule included only chain restaurants that were already voluntarily
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providing nutrition information in some form.

In early 2007, lawyers representing the New York State Restaurant Association
(NYSRA) filed a lawsuit against the city, claiming violation of the First Amendment, and
that the NLEA preempted the city from requiring restaurants to post calorie counts (New
York State Restaurant Association, 2007). In September 2007, Federal judge Richard J.
Holwell ruled that the city’s ordinance was not in violation of the First Amendment.
However, he ruled that it was preempted by the NLEA due to the fact that only
restaurants that already voluntarily provided nutrition information were obliged to
provide the information on their menus (United States District Court Southern District of
New York, 2007). This voluntary aspect designated the information as a claim, which
local governments cannot enforce, because that is the jurisdiction of the FDA. However,
the city had the right to require quick-service restaurants to disclose calorie information
on menus (Farley et al., 2009). In October, 2007 the Department of Health rewrote the
rule to include all chain restaurants, not just those that voluntarily made such information
available, to disclose the calorie information. When the industry filed suit again, the same
judge allowed the rule to stand. The New York City menu labeling law later became the
basis for menu labeling provision as a part of the Patient Protection and Affordable Care
Act (ACA) passed in 2010. This portion of the ACA was also a form of preemption, since
it limited state and local ability to create stronger laws regarding calorie information.

SF soda warning law

As public health researchers build an evidence base about the health costs of

sugar-sweetened beverages (SSB) consumption, advocates have focused on creative ways

to limit soda consumption. Taxation has been an increasingly popular yet highly
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politicized tool. Warning labels, modeled largely after tobacco-warning labels used in
other countries, are another possibility. In June of 2015, the San Francisco Board of
Supervisors unanimously voted on an ordinance to include SSBs in the section of the
Administrative Code that restricted advertising of certain substances. The ordinance
supported a warning label on advertisements (i.e. billboard and posters), for SSBs making
San Francisco the first municipality to pass such legislation. The warning label would not
be placed on the products or at point of sale. The label would read: “WARNING:
Drinking beverages with added sugar(s) contributes to obesity, diabetes and tooth decay.
This is a message from the City and County of San Francisco.” This ordinance also
included a ban on advertising of SSBs on city property.

Soon after the ordinance passed, the American Beverage Association, along with
the California State Outdoor Advertising Association and the California Retailers
Association sued the city, citing violation of the First Amendment. CalBev, California’s
trade association for non-alcoholic beverage companies called the ordinance “anti-
consumer choice” (Calbev, 2015).

In December of 2015, the Board of Supervisors agreed to postpone the
implementation of the warning ordinance (Sabatini, 2015) in light of the Supreme Court
ruling on Reed v. Town of Gilbert, Arizona (Reed et al. v. Gilbert, 2015). In May 2016,
Judge Raymond Chen ruled that the warning ordinance could be enacted (Egelko, 2016a),
though the soda industry promptly appealed to the Ninth U.S. Court of Appeals, during
which the judge decided the ordinance would be suspended until the ruling was made
(Egelko, 2016b). The final result is still undetermined, and the Court of Appeals recently

heard testimony from lawyers for the American Beverage Association and the Deputy
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City Attorney (Egelko, 2017).
Vermont GMO labeling

In 2014, the Vermont legislature passed Act 120, “An act relating to the labeling
of food produced with genetic engineering.” Governor Peter Shumlin signed Act 120 into
law on May 8, 2014. This law stated that all foods sold in the state of Vermont that
contained genetically modified organisms (GMOs) had to be labeled (Vermont General
Assembly, 2014). This applies to both processed foods and raw agricultural products. It
also prohibits GMO products from using the label of “'natural,' 'naturally made,' 'naturally
grown,' 'all natural,’ or similar wording” (Vermont General Assembly, 2014). The law
was slated to go into effect on July 1, 2016. These efforts are indicative of strong local
grassroots support for increased transparency in the food system. Notably, the law created
the Genetically Engineered Food Labeling Special Fund, which included $1.5 million
from the settlement monies, in anticipation of future legal challenges to the state law
(Vermont General Assembly, 2014).

Quickly after the bill was signed into law, members of the food and agriculture
industry challenged the law through both legal and political mechanisms. The Grocers
Manufacturers Association (GMA), a trade organization that represents the interests of
large food companies like Pepsi, Coca-Cola, and Nestle, had already been working in
other states to defeat GMO labeling policy (Grocery Manufacturers Association, 2014).
The California Proposition 37 and Washington State’s 1-522 had been defeated due to
strong and well-funded opposition in 2013. The GMA, after successfully blocking the
California and Washington proposals, spoke against the law, citing a confusing

patchwork of state level laws.
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The GMA filed a suit against the state of Vermont in Grocery Manufacturers
Association v. Sorrell, under the First Amendment, Fifth Amendment due process claim,
Commerce Clause, and Supremacy Clause. In July of 2015, US District Court Judge
Christina Reiss denied the GMA’s request for a preliminary order to block the law as the
lawsuit moves forward (United States District Court for the District of Vermont, 2015).

Several members of Congress sponsored bills to preempt the Vermont law. In
early 2015, Representative Mike Pompeo (R-KS-4) sponsored H.R. 1599, the “Safe and
Accurate Food Labeling Act of 2015 which would preempt the Vermont law (Safe and
Accurate Food Labeling Act of 2015, 2015). The House passed the bill in July 2015 but
did not pass through the Senate. Additionally, Senator Pat Roberts (R-KS-1) proposed
S.2609, a bill that would create a national voluntary standard for GMO labeling and
forbid state level laws requiring labeling from being enacted (An original bill to amend
the Agricultural Marketing Act of 1946 to require the Secretary of Agriculture to
establish a national voluntary labeling standard for bioengineered foods, and for other
purposes, 2015). The bill passed out of the Senate Agriculture committee. In a response
to these federal bills, Senators Jeff Merkley (D-Ore.), Patrick Leahy (D-Vt.), Jon Tester
(D-Mont.), and Dianne Feinstein (D-Calif.) filed a bill that would make GMO labeling
mandatory nationwide, called the Biotechnology Food Labeling and Uniformity Act.
Ultimately, a compromise bill was developed and on July 29, 2016, President Barack
Obama signed S. 764, which requires companies to disclose their GMO ingredients, but
enables them to share that information through a QR code or phone hotline instead of in
plain language on the label (Charles, 2016). This bill was a compromise largely driven by

the food industry, but also included express preemption language that undermined any
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future state or local policy regarding GMO labels (Charles, 2016) and advocates who
supported Vermont’s legislation were largely opposed to the federal bill. The various
lawsuits and federal policies that ultimately passed suggest that members of the food
industry may feel threatened by the disclosure of information about GMOs.

1.7 Research questions

This thesis aims to explore legal and political oppositional tactics employed to
prevent implementation of policies that address consumer information in food and menu
labeling. Specifically, this study seeks to answer the following:

1. When food industry opposition groups use public relations tactics (e.g. marketing,
financial donations, grassroots efforts), as well as political (e.g. changing policy),
and legal tactics (e.g., lawsuits) to thwart local food policy that focuses on
transparency of information, which tactics are most effective?

2. What language do opponents publicly articulate throughout the policymaking
process?

3. What do the opposition’s successes or failures reveal about the larger legal,
political, and social context that exists between local food policy and corporate
interests?

I hypothesize that the food industry opposition efforts will be more successful
through use of public relations tactics, such as dedicated marketing, financial cooption of
target population groups, and “AstroTurf” grassroots efforts. Historically, industries have
used these tactics in order to promote brand loyalty and increase public support for their
products. Due to the novel nature of this type of local food policy, I hypothesize that the

theme about personal responsibility and the “nanny state” will be used frequently. I
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therefore hypothesize that legal efforts put forth by the opposition will be less successful
than political efforts due to the justice system’s prerogative to enable local governments

to protect the health of their citizens — though the degree of success vary case by case.
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Chapter I1

Method

2.1 The Case Study Approach

Qualitative research is used when a researcher intends to study a phenomenon
using open-ended research questions and contextual data (Creswell, 2007). There are
several methods within qualitative research, including ethnography, narrative, grounded
theory, and case studies (Creswell, 2007). This study used the case study method to
analyze the various policy subsystems. The case study approach explores a bounded
system or multiple bounded systems (Creswell, 2007) to provide an in-depth
understanding of the case. Researchers using a case study approach use multiple sources
to obtain data, which can include survey, interviews, documents, and artifacts (Creswell,
2007). Within the case study approach, this research project utilized document analysis, a
qualitative analytical research method that involves examining and interpreting primary
sources to elicit meaning and patterns and develop empirical knowledge. In order to
engage in qualitative analyses, the following techniques were utilized: data management,
reading, memoing, describing, classifying, interpreting, representing and visualizing
(Creswell, 2007).

Document analysis is one form of qualitative research with good efficacy for
research of this nature. Within document analysis, historical and content analysis are used
to gain a thorough and nuanced understanding of the events within the case studies,

particularly focused on the opposition efforts, the legal and political events, and the
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actors involved. These analyses were used to answer which tactics, political or legal, are

most effective in thwarting or delaying legislation from passing.

2.2 Data collection and analysis

The documents analyzed were all publicly available. Materials were divided into

the following categories:

1.

2.

3.

4.

Statements captured within the media
Press releases and statements
Legal/government documentation publicly available

Other (e.g. documents from think tanks and other organizations.)

Media (e.g., newspaper, AV, internet)

Media pieces were identified using the Proquest/Factiva database in December

2016. The Proquest/Factiva database allows searching of numerous national and local

newspapers. I conducted systematic searches for media pieces related to the three case

studies. I read the headlines of the media pieces between November 2016 and January

2017 and relevant pieces were read thoroughly. I documented and coded industry speech

within those media pieces, and also documented patterns and trends in the way the media

discussed the issues. After I read media pieces, I then documented relevant organizations

and people to the case, finding other reports and documents through those sources.

Table 1. New York Menu Label — Search Terms

Search terms
Required: “New York City”
Menu
Label*
Region United States and Northeast United States
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Date range:

12/01/2006 — 12/31/2012

Over 1,200 articles were identified through this method. Due to the large volume

of articles, a 40% systematic sample was created by selecting articles at specified

intervals by combining two 20% samples.

Table 2 San Francisco Soda Warning Label — Search Terms

Search terms
Required: “San Francisco”
soda
warning
Label*
Region United States and Western United States
Date range: 01/01/2015—-11/27/2016

Table 3 Vermont GMO Label — Search Terms

Search terms
Required: Vermont
GMO* (or Genetically modified)
Region United States and Northeast United States
Date range: 01/01/2014—11/27/2016

Over 1,600 articles were identified through this method. Due to the large volume of

articles, a 40% systematic sample was created by selecting articles at specified intervals

by combining two 20% samples.

Press releases
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Press statements and releases were found through trade organization websites
(e.g., New York State Restaurant Association, American Beverage Association, and
Grocery Manufacturers Association) and the Factiva/Proquest search.
Legal/government documentation

Legal documents were found initially through links from media pieces, but also
through various government websites, as well as Law 360. Policy documents were found
through the specific government websites (e.g. New York Board of Health, San Francisco
City Board of Supervisors, and the Congress.gov website).

Other (Think tank/organizational reports)

Relevant think tanks and organizations were documented through the media
document review process. One that list was compiled for each case, I searched each
organization’s website to determine whether they had developed documents, statements,
or research on the particular case.

2.3 Framework for analysis

In qualitative research data analysis involves organizing the data, discerning
themes across the data, and then representing the data in an organized fashion (Creswell,
2007).

Research Question 1. When food industry opposition groups use public relations
tactics (e.g. marketing, financial donations, grassroots efforts), political (e.g. changing
policy), and legal tactics (e.g., lawsuits) to thwart local food policy that focuses on
transparency of information, which tactics are most effective?

To sufficiently analyze the efficacy of opposition tactics, it was important to first

identify the opposition groups and gain a greater understanding of those groups and their
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relationship to the public, policymakers, and the legal system. Then, I collected
information about what tactics the opposition used and the outcomes of those tactics.
Therefore, a thorough examination of the media documents, government and think tank
documents, and press statements was used to determine the opponents, their tactics, and
the description of the events.

Research Question 2. What language do opponents publicly articulate throughout
the policymaking process?

The goals of this section are to identify patterns and themes in the language used
publicly by industry opponents of local food policy. I identified patterns of language in
opposition discourse to gain an understanding of the key phrases and patterns in public
statements. Press statements and releases were examined, with all phrases surrounding
the policy issue documented and coded, with a focus on describing, classifying, and
interpreting the phrases. The phrases were then listed, counted, labeled by categories
according to their content.

Research Question 3. What do the opposition’s successes or failures reveal about
the larger legal, political, and social context that exists between local food policy and
corporate interests?

This research question seeks to investigate the way the issues are framed by
media sources and stakeholders. The text in selected media pieces was analyzed, with a
focus on how the media was framing the food policy issue. Additionally, I analyzed the
success or failure of various opposition tactics. In both cases, patterns were identified and

categorized.
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Chapter II1

Table 4. Who are the main opponents?

Results

New York Menu San Francisco Soda | Vermont GMO
Labeling Ordinance | Warning Ordinance | Labeling Law
Opponents e New York e National e (Grocery

State Restaurant Beverage Manufacturers
Association Association Association
(NYSRA) e (alifornia e (General
e National State Outdoor Mills
Restaurant Advertising e (Coalition for
Association Association Safe Affordable
e Food e (alifornia Food
Industry Alliance Retailers ¢ Monsanto
of New York Association Co.
State e DuPont Co.
e National e Snack Food
Council of Chain Association
Restaurants (part e International
of National Dairy Foods
Retail Association
Federation) e National

Association of
Manufacturers
e American
Bakers
Association

e Biotechnolog
y Industry
Organization
e Council for
Agricultural
Science and
Technology

e American
Farm Bureau
Federation
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Table 5. Political context

New York Menu San Francisco Vermont GMO Labeling
Labeling Ordinance Soda Warning Law
Ordinance
Context | During this process, Soda tax bill GMO labeling bills were

Connecticut,
California,
Montgomery County in
Maryland, Maryland,
Philadelphia, Kings
County, Washington,
and DC were
considering menu
legislation.

Rep. Rosa DeLauro,
(D-Conn.) and Sen.
Ted Kennedy, (D-
Mass.) proposed
companion menu
labeling bills in the
House and Senate

proposals were
spreading around
the country.

Senate Bill 203,
the Sugar-
Sweetened
Beverages Safety
Warning Act, was
introduced in 2016
but failed to secure
enough support
and was taken out
of Senate Health
Committee
because there were
not enough votes
(Holt, 2016)

spreading around the
country (NCSL, 2015)

32



3a. When food industry opposition groups use public relations tactics (e.g. marketing,
financial donations, grassroots efforts), political (e.g. changing policy), and legal tactics
(e.g., lawsuits) to thwart local food policy that focuses on transparency of information,

which tactics are most effective?

Table 6. Legal Challenges

New York Menu San Francisco Vermont GMO Labeling
Labeling Ordinance | Soda Warning Law
Ordinance
First Lawsuit Lawsuit Lawsuit: GE disclosure
amendment requirement violates the
First Amendment, “Natural”
restriction violates the First
Amendment (US Chamber
Litigation Center, nd)
Commerce | Federal preemption | None Lawsuit claiming that Act
clause claim regarding 120 violates the Commerce
NLEA preempting Clause
the local law,
Other Before initial Lawsuit - Due

Holwell ruling,
Wendy’s and White
Castle tried to
remove calorie
information to avoid
the regulations

process clause
under the 14"
amendment

Fifth Amendment due
process claim that the law

was unconstitutionally vague
and therefore arbitrary

Attempted to influence the
FDA to codify the FDA’s
2001 draft guidance for
voluntary GMO labeling,
which would preempt states
(Lukovitz, 2014)

Table 7. Influencing policy

New York Menu San Francisco Vermont GMO Labeling
Labeling Ordinance | Soda Warning Law
Ordinance
Influencing | Unknown; could do | Unknown Initial attempts to prevent

local little to influence the
policy- Board of Health’s
making decisions

state bill from being passed

Federal bills

Lobbying | Lobbied city council

Lobbied the San
Francisco
supervisors

Federal lobbying following
of Vermont bill
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(amount All groups combined spent
unknown) $101 million spent in 2015
(Knight, 2015) in total to lobby against
GMO labeling bills
Lobbied at the (including federal and state
state level against | lobbying) (Coleman, 2016)
SB 203 (O’Hara
and Musicus, Campaign contributions to
2015) key cosponsors of federal
bills
Attempts Through FDA: Unknown Preemption through House
at Claimed that only Bill 4432 Safe and
preemption | FDA has authority to Affordable Food Act
mandate that
restaurants post Preemption through
nutritional content on Roberts-Stabenow GMO
menus labeling proposal
Through City
Council: Councilman
Joel Rivera (Bronx)
filed a bill that
required that
restaurants provide
calorie information
but not located on
menu, but bill did not
move forward
(Gardiner, 2007)
Table 8. Influencing Public Opinion
New York Menu San Francisco | Vermont GMO
Labeling Ordinance | Soda Warning | Labeling Law
Ordinance
Funds to target Unknown Funding to Extensive Philanthropy
groups dieticians and programs that focus on:
other health Science Education,
spokespersons | Nutritional
(Pfister, 2015; | Improvement through
Aaron & Agriculture, Healthy

Siegel, 2017)

Environment, and
Building Stronger
Communities
(Monsanto, nd)
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Astroturf groups | Center for Global Energy | Council for
Consumer Freedom | Balance Biotechnology
(now Center for Network (now | Information
Organizational defunct)
Research and
Education (CORE)
(Mayer & Joyce,
2005)
Outreach and Nation’s Restaurant | Beverage Supermarket News
communication | News Industry
tools
Other Promote industry Promote Promote industry
practices: industry practices
HealthyDiningFinde | practices
r.com (funding
partially by the
CDC)
Table 9. Outcomes
New York Menu | San Francisco Vermont GMO Labeling
Labeling Soda Warning | Law
Ordinance Ordinance
Success in legal Failed to win To be Suit withdrawn due to
tactics legal cases determined success of federal bill
Success in policy | Failed to preempt | Failed to Success in preemptive
tactics or undermine preempt local federal bill
policy policy through
statewide
policy; may
have helped
undermine state
policy
Success in public | Contributed to Contributed to | Contributed to public
opinion tactics public discussion | public discussion in
in undermining discussion undermining credibility
authority of about risks of of groups working for
governing body, | sugary drinks. GMO labeling laws
the Board of Part of a large-
Health scale campaign

(including soda
taxes)
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3b. What language do opponents publicly articulate throughout the policymaking

process?

Table 10. New York City menu labeling themes

Theme Term

Number
of times

Government
overreach Government trying to control business

Restaurants need more flexibility

W |\

Patchwork of confusing and contradictory local
regulation

Need for uniform policy

Preempted by FDA regulations

Forced

Violates First Amendment

Zealots

Nanny state

Bad for business Penalize certain restaurants unfairly

Cost to business

O\ | O\ = = = = [N W9 | W

Restaurants should make decisions about how to
display info

AN

Consumers will choose local restaurants

p—

Restaurants already voluntarily provide nutrition
Industry solutions | information

(o)

Want to provide detailed info to consumers

(98]

Help customers make educated decisions

(98]

Practical, long-term solution

Bad for consumers | Confusing

Flawed

Consumers should make their own choices

Cluttered menus

Personal behavior

Health should start in the home

—_— = N DN W WO | =

Public health
evidence Will not help public health

3

Prioritize one type of nutrition info over another

Discourage restaurants from showing nutrition
content
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Figure 1. New York City menu labeling - Top phrases
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Table 11. San Francisco Soda Warning themes

Theme Term Number of
times

Bad for consumers Mislead the public

Discriminatory policy

Education is important

Confusing to customers

W W K|

Misleading information

Consumers want help to make informed
decisions

Regressive

Consumers are more educated

Frighten them

Helping no one

Voters rejected

—_ = = == N [N

Warnings presume ignorance
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Hurting families

Anti-consumer choice

Public health evidence -
against bill

Demonize certain products

Won't improve public health

9]

Beverages are not sole driver of obesity
and diabetes

Labeling should provide new information

Obesity and diabetes are complex

Bad public policy

Distracts from real causes of obesity

Fragmentary approaches

Holistic view of health

Publicly shaming

Serious public health issue

Sugar in other foods

No silver bullet

e N e e N N =N 1 SR S R I¥S)

Industry solutions:
products

We already provide calorie information

(o)

Nutrition information already on every
product

Range of options

Smaller portion sizes

Factual labeling

Already transparent

Information

Ingredients spelled out

Prominent calorie information

Voluntary labeling

Proactive measures

Easy to read

[ N [ [ e N =N | SR S R VSRS

Industry solutions:
programs and outreach

Alliance for a Healthier Generation

Clinton Global Initiative

Innovative programs

Let's Move

Support community-based programs

Work with public health groups

Public-private partnership

— == (NN W W

Public health evidence -
pro industry

Promote a balanced lifestyle

Daily physical activity
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Fact-based science

Healthier lifestyle

Fight childhood obesity

Long-term change

Obesity is a complex issue

Meaningful solutions

Lasting solutions

Work together

Misguided policy

Ineffective

Disrespectful

Little evidence

Loopholes

Misguided

Perceived problem

Wrong way

Counterproductive

Never-ending noise

Unnecessary law

Government overreach

Nanny state

Politically opportunistic

Violates the first amendment

Bad for business

Chilling effect on business

Economic impact

Struggling to retail grocery stores

Harsh realities for business

Hurting business

el el el el el el el E Y e el L e el e L LN e 1S N N TS N [ SN AN g N
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Figure 2. San Francisco Soda Warning - Top phrases
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Table 12. Vermont GMO labeling themes

Theme

Term

Number of
times

Consumers
deserve better

Confusing and costly patchwork of state
labeling laws

\S]
p—

Increased consumer costs

—_
(o)

Keep consumers safe

—
(e

Consumer choice

Consistent information

Need for clarity

Providing consumers with labeling information

American consumers deserve

Detailed information

Informed product purchases

Being forced

Wellbeing of consumers

— = N | W WA |ON

Industry
solutions

Need for national, uniform labeling standard

—
e}
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Science-based labeling

Need to eliminate confusion

Delivering clear, convenient, and accurate
information

SmartLabel technology

Commonsense solution

W

Sound, up-to-date science

[\

Victory for working families, farmers, and food
companies

National transparency initiative

Voluntarily label

Leveraging digital technology

Corporate social responsibility

Farm to fork perspective

[SE [FUR U JUNS (U ja—

Authorities/exper
tise

Reaffirming authority of FDA

—
()}

Congress has the authority to regulate interstate
commerce

National Academy of Sciences

World Health Organization

American Medical Association

Constitution

First Amendment

Health Canada

US Dept of Agriculture

—_— = NN WA [

Importance of
GMOs

Scientific evidence of GMO safety

—
(o/¢]

GMOs benefit the world

Affordable, sustainable food supply

Promote health and wellbeing

Benefits of modern biotechnology

Biotechnology can feed the world

Build resilience to climate challenges

Promote security

GMOs are uncontroversial

Misguided policy

Create confusion and uncertainty

Effects will be costly

Misleading

Discredited/extremist groups

Non-science based policies

Crisis
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Far-reaching impact

Inaccurate

Improper

Scare tactics

Senseless

Legally suspect

Bad for business

Will affect food and grocery supply chain

Farmers will lose access to biotech

Costs for businesses

Companies may be forced to reformulate

— (DN [N OO | = | = [= = [N DN

Promote fair and consistent dealing in the
marketplace

Politics

Preempts state labeling mandates

Bipartisan agreement

Important legislation

Set a standard

Small state

Broad-based coalition

Emerging consensus

Responsible

Restore sanity

[t [ | = = DN DN [ =

Need to act
quickly

Need to act quickly

V)]

Constituents

Consumers, farmers and small business
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Figure 3. Vermont GMO labeling - Top phrases
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Chapter IV

Discussion

4.1 Food industry tactics and their effectiveness

In the New York City menu labeling ordinance case, the industry tactics were
ultimately not successful. After the ordinance was initially passed, the New York State
Restaurant Association (NYSRA) worked with City Councilman Joel Rivera to create a
menu labeling bill that would preempt the Board of Health’s ordinance. This attempt at
undermining the Board of Health’s action illustrates preemption by a legislative body
over an administrative body. The relationship between the NYSRA and the City
Councilman is not known. In this case, Council Speaker Christine Quinn chose not to
support any legislation that would undermine the Board of Health’s actions. Therefore, it
appears that Councilman Rivera was unable to advance this legislative agenda. This
example highlights the importance of political leadership in influencing what policies are
presented in committees. The ultimate result of preemptive policy is often at the mercy of
legislative leadership and their relationship with the industry and public health advocates.
In this case, the political dynamics made it such that preemptive policy was not possible.

Notably, the lawsuits ultimately did not undermine the ordinance either. When the
ordinance was initially only applicable to restaurant chains that had already posted their
nutrition information, Judge Holwell, presiding over the case, ruled that it counted as a
voluntary claim under the NLEA. However, once the Board of Health changed the
ordinance to include all chain restaurants with fifteen or more restaurants, it became a

required piece of information. Therefore, it was no longer preempted by the NLEA,
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particularly because the NLEA expressly does not address nutrition labeling for
restaurants.

The San Francisco warning bill case remains unresolved, as the presiding judge
has yet to respond to the industry’s legal appeal. This campaign is difficult to extract
from the larger soda tax policy battles in which the industry is enmeshed. It is possible
that the soda tax bills around the country were bigger priorities in terms of resources, or
that the warning label was viewed as less of a threat. Beyond press statements, I found no
additional public opinion campaigns focused specifically on the warning label ordinance.
Yet the industry participates in various activities that broadly aim to promote its products,
and invests in research, community organizations, and advertising. These activities are
embedded in the larger public opinion campaigns to oppose anti-SSB policy.

In the Vermont case, the preemptive federal bill ultimately was successful. When
Vermont passed the GMO bill, legislation had already passed in Connecticut and Maine
(contingent on passage in neighboring states). Additionally, ballot initiatives took place
in Washington and California, though they both failed to pass. The Grocery
Manufacturer’s Association (GMA), supported Representative Mike Pompeo’s “Safe and
Accurate Food Labeling Act of 2015.” Notably, the primary sponsors of the preemptive
federal bills, including, Pompeo, Butterfield, and Roberts, all received campaign
donations from the Grocery Manufacturers Association PAC (OpenSecrets.org, nd2).
The GMA also claimed that Act 120°s “natural” restriction is impermissibly vague in
violation of First and Fifth Amendments. It exerted its influence to convince the FDA to
define the term “natural” so that the FDA would preempt the Vermont bill. This also has

not yet been finalized, as the FDA received public comments through May of 2016.
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4.2 Industry opposition language

In the New York City menu labeling case, various types of messaging were used
to build the argument against the ordinance. When organized into themes, they were:
Government Overreach, Bad for Business, Industry Solutions, Bad for Customers, and
Public Health Evidence. The most often recurring theme was Government Overreach,
with the idea of government trying to control business mentioned often, as well as the
need for “uniform” policy or denigrating the “confusing and contradictory” local
regulations. The next most recurring theme was Bad for Business, stating that certain
restaurants were being treated unfairly and this rule would be costly to business. The next
most commonly used theme was promoting Industry Solutions, which offered industry
practices in lieu of government regulations.

The most frequently cited notion was emphasizing that menu labeling will not be
an effective way to improve public health. The frequent use of this argument is possibly
due to the fact that there was little research establishing efficacy of the intervention prior
to the Board of Health’s decision to require menu labeling in restaurants. This action
represented a deficiency in the Board of Health’s otherwise thoroughly considered
ordinance.

In the San Francisco warning case, the most commonly used theme was Bad for
Consumers, which discussed all the different ways that the soda warning law was going
to be harmful to consumers. Some of the most commonly used words included:
misleading, confusing, regressive, and frightening. Notably, consumers were labeled as
too educated for warning labels, at times and in other instances, companies suggested that

they were not educated enough to understand label use. To clarify, industry spokespeople
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claimed that the presence of labels would be too confusing for consumers. It was also
argued that consumers were already very educated on health issues and the warning
would not be offering new and helpful information. These two arguments, which were
not usually said in the same statements, demonstrate the industry’s desire to appeal to
different types of consumers. The second most commonly used theme was that public
health evidence did not support this kind of policy. The central idea within this claim was
that this would not improve public health outcomes, citing the complexity of obesity.

Another tactic involved industry spokespeople citing the beverage companies’
partnerships with public health organizations. These organizations, including Alliance for
a Healthier Generation and the Clinton Global Initiative, are considered “progressive”
organizations in the sense that they work on public health and community development.
Yet, they also receive substantial financial support from the beverage industry, which
potentially influences the decisions they make about what aspects of public health to
promote.

Another theme involved an emphasis on industry solutions. The most frequently
used phrase was around the industry’s efforts to support “a balanced lifestyle,” defined as
one’s ability to balance the amount of calories versus the amount of physical activity.
Further, in order to argue against regulations, the theory of a balanced energy intake or
lifestyle is widely used within the food industry, particularly by beverage companies. It
proposes that consumers can achieve a healthy weight by moderating caloric intake,
without eliminating sugary beverages altogether (BalanceUs.org, nd).

During the Vermont GMO labeling case, the most common theme was

Consumers Deserve Better, which focused on the idea that GMO labeling would increase
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consumer costs and make it confusing to make food purchases. This confusion, they
argued, would lead consumers to avoid purchasing GMO products and undermine profits
for American farmers. The second most commonly used theme was Industry Solutions,
which promoted industry efforts already underway, particularly their efforts to create a
national, uniform labeling standard, and to use their SmartLabel technology they had
developed. They also argued that the existing labels, such as the “non-GMO verified” and
federal organic label, was enough to inform customers about the GMO versus non-GMO
options. The third most commonly used theme was Authorities/Expertise, which
emphasized the notion that the FDA should have the regulatory authority over food
labeling, as well as talking about Congress’s authority to regulate interstate commerce.
Further, the public statements referenced the fact that highly regarded organizations
deemed GMOs safe for human consumption, connecting their efforts with trusted
organizations that base policy statements off evidence rather than profit.

The most commonly used phrase in the Vermont GMO case was criticizing the
“confusing and costly patchwork of state labeling laws.” The underlying idea within this
phrase is to illustrate the importance of creating workable, efficient systems for industries
to conduct business from state to state.

It is also notable to break down the argument that GMO labeling will increase
costs to consumers. This statement was repeated several times in public statements,
generally suggesting that the Vermont GMO labeling bill would increase customer costs
to an average of $1,556. In general, there was no further explanation of this statement,
which was perhaps intended to compel voters and public officials to support the

preemptive federal GMO labeling law. This statement was based on a study conducted by
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Professor Bill Lesser at Cornell University (Lesser, 2014) which determined that if a
family made a decision to transition completely from conventional, non-organic groceries
to organic groceries, their grocery costs could increase, $500 on average each year, and
up to $1,556. This study, funded by the industry’s Council for Biotechnology
Information think tank, was predicated on the assumption that conventional grocery items
would be eliminated as a result of the labeling law and that a larger proportion of grocery
items would be covered by the law, which are not accurate representations of what the
law proposed (Consumers Union, 2014).
Overall language themes

One broad theme in all of the cases was that the proposed or challenges policy
was not going to be effective, though the reasons for varied between the cases.
Challenging the public health or scientific merits and stating that consumers would be
confused was evident in the rhetoric. Additionally, to follow up the challenge of the
policy under debate, the industry then would promote its own programs and self-
regulation as alternatives to government regulation. In fact, they are promoted as superior
and more effective than government regulation. Within these programs, there is
significant emphasis on the industry’s efforts to help the consumer. For example, the
restaurant industry promoted its own Healthy Dining Finder, an online menu and
nutrition application that was developed in collaboration with the Center for Disease
Control. Similarly, during the soda warning campaign, the beverage companies promoted
their own solutions through innovation in their products, as well as their efforts to partner
with community and health organizations to help improve childhood obesity. They noted

that they already provide calorie information, have a range of options, sell smaller portion
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sizes, and include “factual labeling” that spells out ingredients and prominently displays
calorie information. In all three cases there is language focused on the importance of
building “practical, long-term solutions” to promote industry practices.

Another language-specific theme involved the ways in which the industry
positions itself as a target in all three cases. Specifically, the industry emphasizes the way
that certain products are demonized, and suggest that they are the targets of government
officials. For example, during the New York City calorie label case, the initial ordinance
required chain restaurants that already provided nutritional information to display
information on the menu board. Industry representatives asserted that the restaurants that
already provided nutrition information online were being punished for offering to provide
that information. Once the law was changed to include all chain restaurants, Chuck Hunt,
the Spokesperson for the New York State Restaurant Association, claimed it caused
“irreparable harm” to chain restaurants (Barron, 2008). This type of language positions
the chain restaurant industry more as a victim than as a powerful and profitable industry.
It is possible this language is intended to cultivate public favor toward the industry and
frame the government as too restrictive, curtailing the freedom and creativity necessary
for businesses to thrive. In all three cases, there was an emphasis on how the policy
would be “bad for business.” There was no explicit discussion of the way businesses
would be negatively impacted (e.g., laying off employees). This tactic of emphasizing job
cuts and recruiting employees to speak at public forums, has been commonplace in the
beverage industry’s opposition to SSB taxes. However, this tactic was not used in the

same way for these case studies.
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The industry’s rhetoric also reveals a shifting attitude toward the consumer,
evident in all three cases. In press statements, a notable and contradictory relationship
with the consumer emerged. In all three case studies, the industry statements vacillate
between promoting the intelligence of the consumer and warning that consumers would
not be able to understand, or be confused. For example, in the San Francisco warning
case, two of the most commonly used notions were that the warning label would “mislead
the public” and that beverage companies “already provide calorie information.” They are
therefore suggesting that having more information will confuse consumers while also
stating that companies are providing important information that is useful to consumers.
Comparing trends between cases

Although there is considerable overlap in the language used by the opposition,
there are also distinct differences among the case studies. In the San Francisco case,
which occurred in 2015 and 2016, the most commonly used themes centered on the
policy being harmful to consumers and not helpful for public health outcomes. The harms
of ordinance on the industry, though certainly articulated, were the least common theme
from press statements. This was also the case in the Vermont GMO labeling case, which
occurred between 2014 and 2016. The notion that “consumers deserve better” was the
most commonly articulated idea, with a focus on consumer costs and keeping consumers
safe and need for accurate information. On the other hand, during the New York menu
labeling case, which took place between 2006 and 2008, the most commonly used
argument was that the ordinance would harm business. This may be due to the fact that
New York City has a high volume of restaurants and as such, the NYSRA may have had

a powerful enough position as a creator of many job within the city.
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4.3 The sociopolitical context

In all three cases that were examined, the industry went to court to litigate with
varying levels of success. It was evident that there were attempts to sway public opinion
and also influence lawmakers at various levels to pass preemptive policies. In two out of
the three cases, the industry worked with local or federal lawmakers to develop
preemptive policy. This was successful for industry in the Vermont GMO case, but
unsuccessful in the New York City menu labeling case. In San Francisco, it is possible
that the beverage industry saw California state legislators as unlikely to pass a policy
preempting a soda warning ordinance in San Francisco — especially since there was
simultaneously a statewide policy favoring soda warning ordinances moving through the
legislature.

There is a large toolbox of political, legal, and public relations options that
industry opponents have to choose from to prevent local food policy from being enacted
or spreading. As other academics have discussed (e.g., Nestle, Brownell), the “big food”
industries are utilizing many tactics that the tobacco industry has historically used.
Industry often uses multiple tactics at once, with some leading to greater success in
causing local or state policy to fail than others. Industry attempted to influence public
opinion through press statements while also using other tactics, such as lawsuits and
preemptive policy. The example of using industry-funded research to promote misleading
information from the Vermont GMO case illustrates this multi-faceted approach. In this
case, the Council for Biotechnology Information, formed by industry leaders who
opposed the GMO labeling law, funded the Lesser study that asserted that GMO labeling

would increase consumer costs. Indeed, using industry-funded research to support the
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primary talking point used by industry spokesperson, was a key component of the public
opinion campaign. These tactics also potentially gave political cover to members of
Congress who sponsored the preemptive bills; they could then claim this was an attempt
to protect consumers. This example highlights the ways in which the language that the
food industry uses is inextricably tied to the opposition tactics being used, and how
public opinion campaigns particularly help support the preemption efforts.

Money is another crucial factor that influences policymaking. With so many
tactics implemented simultaneously, many of industry tactics require large amounts of
funding to pursue. Even though lobbying disclosure are available, it is difficult to
estimate the resources that industry allocates to opposing local food policy and the
industry’s total interaction with the public and policymakers. Lawsuits in particular,
which can take several years, require large sums of money. It is clear that large funding
reserves through trade associations (e.g. American Beverage Association, National
Restaurant Association, Grocery Manufacturer’s Association) are essential to challenging
local policy. In fact, in the Vermont GMO case, the law included a legal fund to prepare
for industry opposition through the courts.

In these case studies, there appear to be limitations of the First Amendment in
contesting local policy, but their number is too small to make any broader generalizations.
In the GMO case, the lawsuit was withdrawn due to the success of the preemptive federal
bill. In New York City, the lawsuit failed to meet the grounds of first amendment
violation. The first ruling of the San Francisco case was also in favor of the warning label.

This is, however, probably more likely in areas with more liberal policymakers and
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general more liberal-leaning judges. It is unclear how the courts in more conservative,
more pro-business regions would rule on similar cases.

Local food policy spreads between states, and industry opponents have worked to
prevent initial success. In New York City and San Francisco, the industries were quick to
respond to unfavorable policy. These large cities, both in liberal-leaning states, tend to
have more progressive policies. Additionally, they are key municipalities for policy
experimentation that, if successful, often spreads to other states. Often the policy spreads
even before the outcomes are known. Vermont, such a small state, seemed unlikely to
warrant such intense reaction. It is clear, however, that the Grocery Manufacturer’s
Association was primed for state-level policy that would require GMO labeling after the
failed referenda in Washington and California. This momentum had already been
spreading, but Vermont was the first state legislation of its kind to pass.

The New York menu labeling law spread around the country, and then became the
basis for the menu labeling law within the ACA. Before it was even finalized in New
York City, lawmakers in California’s state legislature filed a bill to require menu labeling.
In San Francisco, the fate of the sugary drink warning is not yet known, but it is part of a
larger movement against SSBs and warning labels, including efforts to require sodium
warnings in New York City. The Vermont GMO bill perhaps would have spread, since
other states in the Northeast region of the United States had already passed bills to
require GMO labeling if other states in the area did so. Though difficult to make
generalizations from these three case studies, it is understandable the industry would be
concerned about these policies which could change social norms and potentially

undermine their profits.
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Finally, the way the media treats food policy stakeholders and frames the issues is
key to understanding the broader sociopolitical context. In these cases, the media often
gives equal weight to industry representatives and public health researchers and
spokespersons. A recent study examining the funding allocated to media strategy
companies by the beverage trade associations showed investments of millions of dollars
during SSB tax campaigns (O’Hara & Musicus, 2015). The high levels of funding are
possibly connected to media attention and how the media frames the issue. When
journalists covered these cases and interviewed a variety of stakeholders (e.g. public
health officials, academics, citizens, industry representatives) they do not explicitly point
out that industry representatives have financial stake in the outcome of the ordinance.
Therefore, the word of an industry representative is given similar weight as the word of a
researcher or employee of a think tank.

4.4 Conclusion

This research project was intended to serve as an introductory foray into the
relationship between industry tactics and language used. There were several limitations of
this research project. By using only documents and archival material, it is not possible to
fully capture all of the tactics the industries used to oppose local and state policy. The
material studied was all publicly available, so the results of the research questions,
particularly around industry tactics, are limited. Many other aspects of industry activities,
of course, are not available to the public. This creates challenges for current and future
researchers wishing to examine the full spectrum of industry tactics used to impact local

policies. With case studies, it is also not feasible to make broad generalizations about
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which tactics are most effective. This challenge is largely due to the highly contextual
nature of local or regional court systems and political dynamics.

There are many opportunities for future research on this topic. This should
include interviews and surveys of stakeholders to understand the full breadth of industry
activities. Further, quantitative research on the effectiveness of industry tactics would
facilitate improved understanding of larger patterns among cases. In addition, broader
research efforts could investigate not only policy related to consumer information and
labeling, but also other food policies. Labeling efforts were examined in this research
study, which encounter specific types of legal analysis and industry opposition, including
the First Amendment and Commerce Clause. As discussed earlier, labeling is merely one
aspect of addressing concerns within the food system, and many local and state
policymakers and advocates are working to address multiple policies, often concurrently.
Other food policy efforts have different legal and political challenges. For example, using
financial incentives to increase healthy food retail does not necessarily face First
Amendment challenges, but faces other obstacles in securing those funds. Additionally,
efforts to increase urban agriculture and community through zoning may face local
challenges but not necessarily possible preemptive policy from the state level. On the
other hand, local governments who want to ban the use of Confined Animal Feeding
Operations (CAFOs) may be preempted by state governments. This was the case in lowa,
when the state legislature passed a law forbidding local governments from passing
legislation or zoning laws regarding CAFOs. These examples indicate that there is a lot
of potential research on industry opposition and rhetoric, depending on the particular

policy under analysis. In terms of industry language, there is also a wealth of possible
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future research. It is important to delve more deeply into the relationship between public
opinion about industry language. This study examined the tactics and the rhetoric, but did
not reach the next level of analyzing the relationship between tactics and language in a
quantitative way. Further, there is potential for research into the way the media relates to
and investigates industry stakeholders versus public health stakeholders and how that
impacts the media coverage on food policy issues. A broader quantitative examination
about the language used by industry to oppose food policy would be helpful for
understanding larger patterns. Since this is an emerging policy topic, there are many
opportunities for increased understanding of the larger dynamics at play.

In looking at the broader sociopolitical context in the cases, the political context
has a great effect on the efficacy of the opposition tactics, particularly in terms of the
effectiveness of the attempts to promote preemptive laws that would undermine the local
or state food policy. Litigation was used in all three cases, and some level of preemption
through policy was attempted in the cases to varying levels of success. Therefore, the
political context of the state had a much greater effect on the outcomes. This research
project was intended to serve as an introductory foray into the relationship between
industry tactics and language used, and helps provide context for other research that seeks

to understand the ways that industry opposes local and state food policy.
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