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Overview

Nearly 61 million Americans have a disability, making the group
the country’s largest minority.! Individuals with disabilities cut
across race, gender, and sexual orientation. Since people with
disabilities are disproportionately older, they have also made
up an expanding share of the general population as the U.S.
population has aged.> Unlike other more fixed identities, any
person can become disabled at any time, due to severe injury,
illness, trauma, pregnancy, or simply aging. In fact, while only 11%
of people under ages 18 to 64 reported having a disability in 2017,
35% of people ages 65 and over reported having one, illustrating
the fluid nature of disability status.?

Despite the prevalence of individuals with disabilities in our
culture, both government and American society in general have
mistreated them for much of our nation’s history, sometimes
regarding them as “incapable,” “inferior, or “shameful,” and
subjecting them to institutionalization and neglect. Starting
in the 1970s, a new movement for disability rights led to
increased awareness and legislative action, starting with the
Rehabilitation Act of 1973. That movement culminated in 1990
with the enactment of the landmark Americans with Disabilities
Act (ADA), which protects people with disabilities as a civil right,
and prevents discrimination based on disabilities in all aspects of
public life.

Despite this progress, however, individuals with disabilities
continue to face challenges, and oftentimes lack meaningful
accommodations to allow them equal access to opportunity
across many facets of life. According to the most recent statistics,
approximately 75% of people with disabilities are unemployed,*
and even those who are employed earn, on average, less than
70% of the earnings of people without disabilities. People with
disabilities are also two and a half times more likely to live
in poverty, and more likely to experience obesity and higher
healthcare costs. >

Disabilities include a range of conditions, both visible and
invisible, and including physical, mental, and cognitive
impairments—all of which require different types of protection
against different types of discrimination. These complexities
make understanding and advancing disability rights more
challenging. Moreover, people with disabilities continue to face
challenges as a result of policies that affect them both directly
and indirectly. For example, policies that make the provision of
public assistance contingent on employment disproportionately
burden people with disabilities, who are less likely to be
employed. Additionally, recent policies enacted under the Trump
administration have eroded past protections and exacerbated
barriers to the wellbeing of this population across a range of
issue areas, from healthcare to immigration. Renewing rights
for people with disabilities requires both reinstating these
protections and extending beyond providing equal protections
to affirmatively expanding accommodations to better allow
them to participate meaningfully in all aspects of society.

SETTING THE LANDSCAPE

According to the ADA, a disability is any “physical or mental
impairment that substantially limits one or more major life
activity.”” Those activities include “caring for oneself, performing
manual tasks, seeing, hearing, eating, sleeping, walking,
standing, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communication, and working.” While
the ADA doesn’t name specific disabilities, they include physical
disabilities such as motor impairment, blindness, and deafness;
mental impairments, psychological disorders, and learning
disabilities; and chronic illnesses and certain medical conditions
such as HIV.3

People covered under the Act include those with a “record of such
an impairment,” even if they no longer have it—such as someone
with cancer which is now in remission. They also include those

1. “Disability Impacts All of US.” Disability and Health Promotion, Centers for Disease Control and Prevention, U.S. Department of Health &
Human Services, 9 Sept. 2019, https://www.cdc.gov/ncbddd/disabilityandhealth/infographic-disability-impacts-all.html.

2. Kraus, L., et. al. 2017 Disability Statistics Annual Report. Institute on Disability, University of New Hampshire, Jan. 2018, https://disability-
compendium.org/sites/default/files/user-uploads/2017_AnnualReport_2017_FINAL.pdf.

3. Ibid.

4. “The ADA at 25: Important Gains, but Gaps Remain.” Wharton Business Daily, 7 Aug. 2015, https://knowledge wharton.upenn.edu/article/the-

gaps-that-remain-as-the-ada-turns-25/.

5. Bialik, Kristen. “7 Facts About Americans with Disabilities.” Pew Research Center, 27 July 2017, https://www.pewresearch.org/fact-

tank/2017/07/27/7-facts-about-americans-with-disabilities/.

6.Kraus, L., et. al. 2017 Disability Statistics Annual Report. Institute on Disability, University of New Hampshire, Jan. 2018, https://disability-
compendium.org/sites/default/files/user-uploads/2017_AnnualReport_2017_FINAL.pdf.

7. “What Is the Definition of Disability Under the ADA?” ADA National Network, https://adata.org/faq/what-definition-disability-under-ada.

Accessed 9 Dec. 2020.

8. “Does the Americans with Disabilities Act (ADA) Provide a List of Conditions That Are Covered Under the Act?” SHRM, 5 Nov. 2019, https://
www.shrm.org/resourcesandtools/tools-and-samples/hr-qa/pages/cms_011495.aspx.



“regarded as” having a disability by others.” For example, a severe
burn victim may not experience any physical impairment, but
may be denied employment based on an employer’s discomfort,
creating a disability status due to others’ perceptions.® This
‘regarded as” criteria has also been used to secure disability
coverage for LGBTQ individuals whose sexual and gender identity
are not considered protected categories under the ADA, but who
may experience a disability in relation to their identity."

Another category of disability is a temporary impairment, such
as an accident that substantially limits mobility, which may be
covered under the ADA Amendments Act (ADAAA)—an expanded
version passed in 2008.> Coverage of a temporary disability
depends on the length of time and severity of the impairment. For
example, the ADAAA would not cover a short-termillness like the
flu, but it would cover a severe injury that prevented an individual
from being able to walk for seven months.®

HISTORICAL CONTEXT

The federal government and American public mistreated
people with disabilities for centuries, through a combination
of misinformation, ignorance, fear, and stigma. Legislation and
Supreme Court decisions have historically affirmed mistreatment
of people considered to have disabilities. Laws in many states,
for example, allowed involuntary sterilization of people
with intellectual impairments and mental disorders.* Many
municipalities banned people with physical disabilities from
public spaces due to their appearance.® Federal law, meanwhile,
lacked legal protections for individuals with disabilities, allowing

employers, schools, landlords, government agencies, and
private businesses to deny them accommodations and access to
services. Shockingly, many forms of discrimination against people
remained legal until the passage of the ADA in 1990; and even
after its passage, many barriers have remained. The lack of federal
protections meant very few cases on disability rights came before
the Supreme Court before the 1970s. In the limited cases the
Court judged, however, it upheld mistreatment. In Buck v. Bell
(1927), the Court upheld a Virginia law legalizing sterilization
for individuals “afflicted with an hereditary form of insanity or
imbecility."¢ Following that decision, institutions across the United
States sterilized 70,000 Americans over the rest of that century.”

The disability rights movement first emerged following World War
I, when returning veterans insisted on government rehabilitation
services and vocational training. Starting in the 1960s, parents
and advocates sought deinstitutionalization and educational
opportunities for children with disabilities.’® Finally, in the 1970s,
disability rights activists, inspired by the civil rights movement,
pushed for more broad-reaching legislation to end discrimination.
The first of these laws was the 1973 Rehabilitation Act, which
prohibited “discrimination on the basis of disability” by federal
agencies and contractors.” Despite this success, school boards
and local transit authorities pushed back on the legislation with
claims of increased costs and reduced efficiency—arguments that
would become common in attacks on disability protections.?® In
1979, the Supreme Court undermined the Act in Southeastern
Community College v. Davis by relaxing the requirements around
what it meant to provide accommodations for people with
disabilities.?

9. “WhatDoes A ‘Record Of” A Disability Mean?” ADA National Network, https://adata.org/faq/what-does-record-disability-mean. Accessed 9 Dec. 2020.

10. Mish, Risa M.. “Regarded As Disabled’ Claims Under the ADA: Safety Net or Catch-All?” University of Pennsylvania Journal of Labor and Employ-
ment Law, Vol. 1, No. 1, 1998, pp. 159-175, https://www.lawupenn.edu/journals/jbl/articles/volumel/issuel/Mish1U.Pa].Lab.&Emp.L.159%281998%29.pdf.

11. Nadig , Alok K. “Ably Queer: The ADA As A Tool in LGBT Antidiscrimination Law.” NYU Law Review, Vol. 91, No. 5, Nov. 2016, pp. 1316-1354,
https://www.nyulawreview.org/wp-content/uploads/2018/08/NYULawReview-91-5-Nadig.pdf.

12. Postol, Lawrence P. “Temporary Disabilities - No Need to Worry About the ADA, Right? Think Again.” Employment Law Lookout, Seyfarth
Shaw LLB, 6 Feb. 2014, https://www.laborandemploymentlawcounsel.com/2014/02/temporary-disabilities-no-need-to-worry-about-the-ada-
right-think-again/.

13. “Summers v. Altarum Institute, Corp.” Court Decisions Brief, Southeast ADA Center and Burton Blatt Institute, Syracuse University, 23 Jan.
2014, http://www.adasoutheast.org/ada/publications/legal/Summers_v_Altarum_Institute.php.

14. Burgdorf, Jr., Robert L. “Why I Wrote the Americans with Disabilities Act.” Washington Post, 24 July 2015, https://wwwwashingtonpost.
com/posteverything/wp/2015/07/24/why-the-americans-with-disabilities-act-mattered/.

15. Ibid.

16. “Buck v. Bell, Superintendent of State Colony Epileptics and Feeble Minded.” Legal Information Institute, Cornell Law School, https://www.law.
cornell.edu/supremecourt/text/274/200. Accessed 8 Dec. 2020.

17. “The Supreme Court Ruling that Led to 70,000 Forced Sterilizations.” Fresh Air from NPR, 7 Mar. 2016, https://www.npr.org/sections/
health-shots/2016/03/07/469478098/the-supreme-court-ruling-that-led-to-70-000-forced-sterilizations.

18. “A Brief History of the Disability Rights Movement.” Anti-Defamation League, 2018, https://www.adl.org/education/resources/back-
grounders/disability-rights-movement.

19. “A Guide to Disability Rights Laws.” Department of Justice, Feb. 2018, https://www.ada.gov/cguide. htm#anchor65610.

20. Pettinicchio, David. “Why Disabled Americans Remain Second-Class Citizens.” Washington Post, 23 July 2019, https://wwwwashingtonpost.
com/outlook/2019/07/23/why-disabled-americans-remain-second-class-citizens/.

21. “Southeastern Community College v. Davis.” Cases, Oyez, https://www.oyez.org/cases/1978/78-711. Accessed 8 Dec. 2020.



In the 1980s, Congress increased protections for institutionalized
persons, granting the Justice Department broader powers to
investigate allegations of abuse and mistreatment.?? The first
major piece of civil rights legislation for people with disabilities,
however, was the ADA, passed in 1990—only 30 years ago.
Similar to civil rights legislation which had passed decades
earlier for other groups, the Act “guarantees equal opportunity
for individuals with disabilities in public accommodations,
employment, transportation, state and local government
services, and telecommunications.”?

The ADA passed with broad bi-partisan support, indicative of
the broad-ranging impact of disabilities across society.* Over
time, however, the Supreme Court continued to chip away at its
protections by narrowing the definitions of which conditions were
considered disabilities, and how severe and pervasive a disability
was across an individual’s life activities.” A rare departure from
this trend occurred in 1999 with the Court’s decision in Olmsted v.
L.C., a case in which Lois Curtis and Elaine Wilson sued the State
of Georgia for unnecessary institutionalization despite psychiatric
clearance to receive mental-health treatment in a community-
based program.? This major court victory established a standard
for community-based services, increasing independence for
people with disabilities as they transitioned out of institutions.”

In 2008, Congress addressed the many Supreme Court decisions
narrowing disability protections by passing the ADAAA—a

rare instance in which Congress expanded rights limited by the
courts.® Similar to the ADA, the ADAAA also passed with bi-
partisan support, uniting lawmakers across party lines.> Among
other changes, the law expanded the list of major life activities
subject to impairment under the law, establishing that such
impairment be interpreted broadly and inclusively, without
considering mitigating measures such as medication.*

However, bi-partisan support for disability rights faltered in
2012 when the Senate voted on whether to ratify the United
Nations Convention on the Rights of Persons with Disabilities,
an international treaty establishing worldwide standards for
disability protections. Despite a dramatic visit by former United
States Senator Bob Dole to the Senate floor to encourage
ratification, the vote fell short of the two thirds majority, failing
on a vote of 61-38.3 All of the no votes came from Republican
Senators,* who argued that the treaty would undermine U.S.
sovereignty, particularly when it came to parents choosing to
home school disabled children.®

Despite landmark pieces of legislation in the past few decades,
people with disabilities continue to face marginalization today.
Those sentiments have been exacerbated by harmful rhetoric
by President Trump about people with disabilities. During the
2016 presidential campaign, then-candidate Trump physically
mocked Serge Kovaleski, a reporter with disabilities, during
a political rally.®* In 2018, he described the Paralympics as “a

22. “Civil Rights of Institutionalized Persons.” Department of Justice, 6 Aug. 2015, https://www.justice.gov/crt/civil-rights-institutional-

ized-persons.

23. “What Is the Americans with Disabilities Act (ADA)?” ADA National Network, https://adata.org/learn-about-ada. Accessed 8 Dec. 2020.

24. Burgdorf, Jr., Robert L. “Why I Wrote the Americans with Disabilities Act”, Washington Post, 24 July 2015, https://wwwwashingtonpost.
com/posteverything/wp/2015/07/24/why-the-americans-with-disabilities-act-mattered/.

25. Jones, Nancy Lee. “The Americans with Disabilities Act: Supreme Court Decisions.” Congressional Research Service, 14 Oct. 2008, https://

www.everycrsreport.com/reports/RL31401.html.

26. “Olmstead v. L.C.” Justicia, https://supreme.justia.com/cases/federal/us/527/581/#tab-opinion-1960550. Accessed 8 Dec. 2020.

27. “Olmstead v. L.C: History and Current Status.” Olmstead Rights, https://www.olmsteadrights.org/about-olmstead/#Brief%20History%20

of%200lmstead. Accessed 8 Dec. 2020.

28. “ADA Amendments Act of 2008.” A Brief History of Civil Rights in the United States, Georgetown University Law Library, https://guides.

ll.georgetown.edu/c.php?g=592919&p=4230126. Accessed 8 Dec. 2020.

29. Bagenstos, Samuel R. “Commentary: How Congress Is Hacking Away at Disability Rights.” Reuters, 25 Sept. 2017, https://www.reuters.com/
article/us-bagenstos-disability-commentary/commentary-how-congress-is-hacking-away-at-disability-rights-idUSKCN1C022V.

30. Ibid.

31. Helderman, Rosalind S. “Senate Rejects Treaty to Protect Disabled Around the World.” Washington Post, 4 Dec. 2012, https://wwwwashing-
tonpost.com/politics/senate-rejects-treaty-to-protect-disabled-around-the-world/2012/12/04/38elde9a-3e2c-11e2-bca3-aadcOb7e29¢5_sto-
ry.html.

32. “Roll Call Vote 112th Congress - 2nd Session.” United States Senate, 4 Dec. 2012, https://www.senate.gov/legislative/LIS/roll_call_lists/
roll_call_vote_cfm.cfm?congress=112&session=2&vote=00219#position.

33. Helderman, Rosalind S. “Senate Rejects Treaty to Protect Disabled Around the World.” Washington Post, 4 Dec. 2012, https://wwwwashing-
tonpost.com/politics/senate-rejects-treaty-to-protect-disabled-around-the-world/2012/12/04/38elde9a-3e2c-11e2-bca3-aadc9b7e29¢5_sto-
ry.html.

34. Kessler, Glenn. “Donald Trump’s Revisionist History of Mocking a Disabled Reporter.” Washington Post, 2 Aug. 2016,
https://wwwwashingtonpost.com/news/fact-checker/wp/2016/08/02/donald-trumps-revisionist-history-of-mocking-a-disabled-reporter/.



little tough to watch too much,”* and in 2019, he derided Greta
Thunberg, a 16-year-old climate change activist with Asperger
syndrome, stating on Twitter that she needed to “work on her
anger management problem.”s¢ While each of these comments
sparked public backlash in defense of people with disabilities,
they nevertheless reveal a concerning disregard for people with
disabilities by the president.

Current Policies

Current government policies affect people with disabilities
across a wide range of areas, including, healthcare, employment,
education, poverty, housing, transportation, immigration, and
voting. In each of these areas, legislation, court decisions, and
public opinion have alternately served to establish, reinforce, or
undermine disability rights.

PEOPLE WITH DISABILITIES AND HEALTHCARE

GENERAL OVERVIEW OF DISABILITIES AND HEALTH

People with disabilities face both higher healthcare needs and
higher healthcare costs. In 2006, disability-associated health care
expenditures accounted for 26.7% of all health care expenditures
for U.S. adults, while only accounting for 18.2% of the population.*”
Higher costs are due to both direct care for disabilities, as well as
other factors people with disabilities experience that negatively
affect their health—including unemployment, smoking, and lack

of physical activity.®® As a result, 38% of people with disabilities
have 10 or more doctor’s visits in a year, compared to only 6% for
those without disabilities. They are also more likely to have been
admitted to the hospital over the last year, at 19% compared to
5% for people without disabilities.®

Despite their higher risks and needs, people with disabilities are
also less likely to have access to medical care,* due to factors
including mobility issues, lack of knowledge of healthcare
providers, and higher costs.* At $13,492, the average annual cost
of healthcare for a person with a disability is over six times that of
a person without a disability, $2,835. Average out-of-pocket costs
are twice as high, $1,053 compared to $486.As a result, people
with disabilities are more than twice as likely to delay needed
medical care, and three times as likely not to seek care, due to
cost.2In 2018, for example, just over a quarter of U.S. adults with
disabilities were unable to see a doctor in the past 12 months for
financial reasons.®

FEDERAL AND STATE DECISIONS RELATING TO DISABILITY
RIGHTS

While most federal and state decisions related to healthcare in
recent years have not explicitly targeted people with disabilities,
they have nonetheless disproportionately affected them in both
positive and negative ways. The Affordable Care Act, passed
in 2010, significantly increased healthcare coverage through
subsidized health insurance exchanges and expansions in
Medicaid,** which alone covers 30% of all adults with disabilities

”»

35. Ducharme, Jaime. “The Paralympics Fire Back After Trump Calls Them ‘Tough to Watch.” Time, 28 Apr. 2018, https://time.com/5258664/

trump-paralympic-games-tough-watch/.

36. Nakamura, David and John Wagner. “Trump Mocks 16-year-old Greta Thunberg a Day After She Is Named Time’s Person of the Year.”
Washington Post, 12 Dec. 2019, https://wwwwashingtonpost.com/politics/trump-mocks-16-year-old-greta-thunberg-a-day-after-she-is-
named-times-person-of-the-year/2019/12/12/fc66f406-1cda-11ea-8d58-5ac3600967al_story.html.

37. “Disability and Health Care Cost Data.” Disability and Health Promotion, Centers for Disease Control and Prevention, 16 Sept. 2020, https://

www.cdc.gov/ncbddd/disabilityandhealth/data-highlights.html.
38. Ibid.

39. “CHRIL Article Examines Health Care Coverage and Costs for People with Disabilities.” National Disability Navigator Resource Collabora-
tive, 11 Jan. 2018, https://nationaldisabilitynavigator.org/2018/01/11/chril-article-examines-health-care-coverage-and-costs-for-people-with-

disabilities/.

40. Ibid.

41. “Disability and Health.” World Health Organization, 1 Dec. 2020, https://wwwwho.int/news-room/fact-sheets/detail /disabili-

ty-and-health.

42. “CHRIL Article Examines Health Care Coverage and Costs for People with Disabilities.” National Disability Navigator Resource Collabora-
tive, 11 Jan. 2018, https://nationaldisabilitynavigator.org/2018/01/11/chril-article-examines-health-care-coverage-and-costs-for-people-with-

disabilities/.

43. “Barriers & Costs of Health Care.” Disability and Health Data System, Centers for Disease Control and Prevention, 2018, https://dhds.cdc.
gov/LP?Categoryld=BARRIER&Indicatorld=CBARRIER&ShowFootnotes=true&View=Map&yearld=YR3&stratCatld1=DISSTAT&stratId1=DIS-
ABL&stratCatld2=&stratld2=&responseld=YESNOO1&dataValueTypeld=AGEADJPREV&MapClassifierld=quantile&MapClassifierCount=5.

44. The Impact of the Affordable Care Act on People with Disabilities: A 2015 Status Report. National Council on Disability, 2016, p. 9, https://ncd.gov/

sites/default/files/NCD_ACA_Report02_508.pdf.
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and 60% of all children with disabilities.* *¢ Medicaid is the
only type of health insurance that funds services and supports
including personal care assistants, lifts in homes, and durable
medical equipment like wheelchairs,”” and also pays for more
than half of in-home services.*® In 2017, Republican legislators
sought to repeal parts of the Affordable Care Act and make cuts
to Medicaid, but were unsuccessful in their efforts.*

In 2012, however, the Supreme Court limited the ACA’s Medicaid
expansion,® with a majority of the Court concluding it was
“unconstitutionally coercive of states because states did not
have adequate notice to voluntarily consent to this change in
the Medicaid program.”*! The decision in effect allowed for states
to choose whether or not to expand Medicaid on an individual
basis;® to-date, 14 states have decided against it. This disparity
in healthcare coverage between states has particular implications
for Medicaid recipients with disabilities.>

In addition, in 2018, the Trump administration allowed states
to enact work requirements for adult Medicaid enrollees,®
a requirement that disproportionately harms people with
disabilities, according to a study by the Center on Budget and
Policy Priorities,® since individuals with disabilities are less
likely to be employed. While people with disabilities may be
exempt from the work requirements if they receive Supplemental
Security Income (SSI) or Social Security Disability Insurance
(SSDI),# eligibility for those benefits requires them to meet the
Social Security Administration’s (SSA) definition of disability,
which requires an “inability to engage in any substantial gainful
activity” for at least 12 months. This more-stringent definition
excludes many people with disabilities who otherwise qualify for
Medicaid.*® In fact, nearly 60% of all non-elderly adult Medicaid
enrollees with disabilities do not receive SSI.**

Applying for SSI or SSDI is a lengthy and uncertain process, with
long delays and an approval rate of only 4 in 10 applications.® In
2017,10,000 people died while waiting for their appeal to process.

45. Sanger-Katz, Margot. “G.0.P. Health Plan Is Really a Rollback of Medicaid.” New York Times, 21 June 2017, https://www.nytimes.
com/2017/06/21/upshot/gop-health-plan-is-really-a-rollback-of-medicaid.html.

46. Abrams, Abigail. “Our Lives Are at Stake. How Donald Trump Inadvertently Sparked a New Disability Rights Movement.” Time, 26 Feb.

2018, https://time.com/5168472/disability-activism-trump/.

47. Powell, Robyn. “Despite Republican Claims, Medicaid Work Requirements Would Hurt People with Disabilities.” Rewire News Group, 12 Jan.
2018, https://rewire.news/article/2018/01/12/despite-republican-claims-medicaid-work-requirements-hurt-people-disabilities.

48. Das, Vijay. “Trump Is Waging a War on People with Disabilities.” Al Jazeera, 3 Nov. 2018, https://www.aljazeera.com/indepth/opinion/

trump-waging-war-people-disabilities-181101112838539.html.

49. Sanger-Katz, Margot. “G.0.P. Health Plan Is Really a Rollback of Medicaid.” New York Times, 21 June 2017, https://www.nytimes.
com/2017/06/21/upshot/gop-health-plan-is-really-a-rollback-of-medicaid.html.

50. “A Guide to the Supreme Court’s Decision on the ACA's Medicaid Expansion.” Focus on Health Reform, Kaiser Family Foundation, Aug. 2012,

https://www.kff.org/wp-content/uploads/2013/01/8347.pdf.
51. Ibid.

52. The Kaiser Family Foundation notes that “the ruling left the ACA's Medicaid expansion intact in the law, but the practical effect of the

Court’s decision makes the Medicaid expansion optional for states.”

“A Guide to the Supreme Court’s Decision on the ACA's Medicaid Expansion.” Health Reform, Kaiser Family Foundation, 1 Aug. 2012, https://
www.kff.org/health-reform/issue-brief/a-guide-to-the-supreme-courts-decision/.

53. “Status of State Medicaid Expansion Decisions: Interactive Map.” Medicaid, Kaiser Family Foundation, 1 Oct. 2012, https://www.kff.org/
medicaid/issue-brief/status-of-state-medicaid-expansion-decisions-interactive-map/.

54. “Medicaid Financial Eligibility for Seniors and People with Disabilities: Findings from a 50-State Survey.” Medicaid, Kaiser Family
Foundation, 14 June 2019, https://www.kff.org/report-section/medicaid-financial-eligibility-for-seniors-and-people-with-disabilities-find-

ings-from-a-50-state-survey-issue-brief/.

55. “Taking Away Medicaid for not Meeting Work Requirements Harms People with Disabilities.” Center on Budget and Policy Priorities, 10
Mar. 2020, https://www.cbpp.org/research/health/taking-away-medicaid-for-not-meeting-work-requirements-harms-people-with.

56. Ibid.

57.In other words, anyone who has a disability and does not receive SSI or SSDI would likely need to adhere to the new work requirements, should
their state implement them. See Powell, Robyn. “Despite Republican Claims, Medicaid Work Requirements Would Hurt People with Disabilities.”
Rewire News Group, 12 Jan. 2018, https://rewire.news/article/2018/01/12/despite-republican-claims-medicaid-work-requirements-hurt-people-disabilities/.

58. Ibid.

59. “Taking Away Medicaid for not Meeting Work Requirements Harms People with Disabilities.” Center on Budget and Policy Priorities, 10
Mar. 2020, https://www.cbpp.org/research/health/taking-away-medicaid-for-not-meeting-work-requirements-harms-people-with.

60. Powell, Robyn. “Despite Republican Claims, Medicaid Work Requirements Would Hurt People with Disabilities.” Rewire News Group, 12 Jan.
2018, https://rewire.news/article/2018/01/12 /despite-republican-claims-medicaid-work-requirements-hurt-people-disabilities/.
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Applying for SSI or SSDI is a lengthy
and uncertain process, with long
delays and an approval rate of only

4 in 10 applications.In 2017, 10,000
people died while waiting for their
appeal to process.

Overall, both applications for and recipients of SSDI have fallen by
roughly a third since 2010.¢' Notably, several studies have found
that employment among individuals with disabilities is higher in
states that have expanded Medicaid.®* Furthermore, Medicaid
cuts resultin a diminished capacity for individuals with disabilities
to have in-home services, which are key to their self-sufficiency.®
While 20 states have attempted to enact work requirements,
several have been challenged in court.* In 2019, for example, U.S.
District Judge James Boasberg heard testimony on Kentucky’s and
Arizona’s proposed requirements, a year after blocking a previous
plan from Kentucky.® In the hearings, a lawyer from the Justice
Department argued that work requirements would give people
incentives to find work and improve their lives. In the ruling, the
judge commented that “that is not the purpose of Medicaid.’s¢

On a more positive note, the U.S. Department of Justice has
actively promoted disability rights during the COVID-19 pandemic
through its Barrier-Free Health Care Initiative, which has worked
to ensure that people with disabilities have equal access to

healthcare. The department has worked through US Attorney’s
Offices to increase accessibility in doctor’s offices and hospital
systems, and obtain relief for individuals denied healthcare due
to stigma.”

PEOPLE WITH DISABILITIES AND THE WORKPLACE

In 2012, William Pierce applied for a police job in Iberia Parish,
Louisiana. After receiving a job offer, “he noted his HIV status while
undergoing a medical examination, but he noted that it didn’t
affect his ability to perform his duties.”s® Following his disclosure
of having HIV, the sheriff rescinded his job offer.® Pierce sued
the sheriff’s office and filed a claim with the Equal Employment
Opportunity Commission (EEOC) for discrimination on the basis
of disability, as HIV is a medical condition that is covered under
the ADA.® The EEOC found that Pierce had probable cause, and he
and the sheriff’s office settled out of court for $90,000.”

Pierce’s case illustrates how the ADA’s employment protections
prohibit both public and private employers for discriminating
against people with disabilities “in job application procedures,
hiring, firing, advancement, compensation, job training, and
other terms, conditions, and privileges of employment” for
organizations with at least 15 employees.” Pierce’s experience
also illustrates the importance of the increased protections under
the ADAAA, which made it easier for him to demonstrate that he
had a disability.” However, a review of recent workplace-related
data and decisions shows that these disability protections are not
always successful, pointing to a need to continue furthering equal
protections in this domain.
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WORKPLACE-RELATED DATA AND TRENDS

Overall, people with disabilities are much less likely to be
employed than those without disabilities. An analysis of data
from the American Community Surveys for adults ages 18-64
found that the gap in the employment to population ratio is about
38% to 78%--a 40-point gap.” That number has been relatively
consistent since 2008.” This employment gap is due to a number
of factors, including lower educational attainment, according to
research by Bureau of Labor Statistics.” Even for individuals with
a higher degree, however, people with disabilities were almost
twice as likely to hold part-time work, the report found,” and
more likely to work in lower-wage occupations such as service
and transportation.”That, in turn, contributes to a wage gap, with
median full-year earnings for people with disabilities of $40,454,
compared to $46,250, a 12.5% difference in earnings.”

Discrimination also remains a major barrier to employment.®® An
experiment by Rutgers University found that fictional cover letters
citing a disability were much less likely to receive a response from
an employer. Even when those disabilities “wouldn’t interfere
with the accounting work and the applicants were otherwise
equally qualified, the applicants with disabilities received 26
percent fewer responses from employers,”® the study revealed.

One trend that could mitigate barriers for some people with

disabilities is increased telework, which can remove issues
with difficult commutes and office settings lacking sufficient
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accommodations.®? While the ADA includes working remotely as a
reasonable accommodation, employersare notrequired to provide
this accommodation if it poses undue hardship for the employer
or gets in the way of the job’s essential functions.®® The courts
have generally supported employers resistant to having their
employees work remotely as part of a disability accommodation.
A Bloomberg law analysis found that court decisions relating
to remote work as a disability accommodation over a 2-year
period favored employers 70% of the time.®* However, significant
increases in telework resulting from the coronavirus pandemic
may help employers to realize that more work can be done from
home than initially assumed. One analysis by the Pew Research
Center, for example, found that 40% of jobs at the start of the
coronavirus pandemic could be performed via telework, including
62% of jobs requiring a bachelor’s degree or higher.s> Other
studies have shown that telework can actually boost productivity
for companies, and predict that telework will continue for a long
time after the coronavirus pandemic.® This trend poses a major
opportunity for people with disabilities that request teleworking
as an accommodation.

Not all people with disabilities would benefit from remote work,
however; and such practices may also unintentionally lead to
segregation between workers with disabilities at home, and
workers without disabilities at the office. Furthermore, the trend
creates challenges in terms of digital accessibility as, for example,

74. 2019 Annual Report on People with Disabilities in America. Institute on Disability, University of New Hampshire, 2020, https://disability-
compendium.org/sites/default/files/user-uploads/2019%20Annual%20Report%20---%20FINAL%20ALL.pdf.

75. Ibid.

76. “Persons with a Disability: Labor Force Characteristics — 2019.” US Bureau of Labor Statistics, 26 Feb. 2020, https://www.bls.gov/news.

release/pdf/disabl.pdf.
77. Ibid.
78. Ibid.

79. 2019 Annual Report on People with Disabilities in America. Institute on Disability, University of New Hampshire, 2020, https://disability-
compendium.org/sites/default/files/user-uploads/2019%20Annual%20Report%20---%20FINAL%20ALL.pdf.

80. Picchi, Aimee. “Americans with Disabilities Still Can’t Land Jobs.” CBS News, 26 July 2017, https://www.cbsnews.com/news/americans-

with-disabilities-still-cant-land-jobs/.

81. Ibid.

82. Stengel, Geri. “Working From Home Opens the Door to Employing People with Disabilities.” Forbes, 20 Apr. 2020, https://www.forbes.
com/sites/geristengel/2020/04/20/working-from-home-opens-the-door-to-employing-people-with-disabilities/#68bd388814bf.

83. “Work at Home/Telework as a Reasonable Accommodation.” US Equal Employment Opportunity Commission, https://www.eeoc.gov/
laws/guidance/work-hometelework-reasonable-accommodation. Accessed 10 Dec. 2020.

84. Iafolla, Robert. “Work at Home Gets Skeptical Eye from Courts as Disability Issue.” Bloomberg Law, 21 Feb. 2019, https://news.bloomber-
glaw.com/daily-labor-report/work-at-home-gets-skeptical-eye-from-courts-as-disability-issue.

85. Kochhar, Rakesh and Jeffrey S. Passel. “Telework May Save U.S. Jobs in COVID-19 Downturn, Especially Among College Graduates.” Pew
Research Center, 6 May 2020, https://www.pewresearch.org/fact-tank/2020/05/06/telework-may-save-u-s-jobs-in-covid-19-downturn-es-

pecially-among-college-graduates/.

86. Guyot, Katherine and Isabel V. Sawhill. “Telecommuting Will Likely Continue Long After the Pandemic.” Up Front, Brookings Institution, 6
Apr. 2020, https://www.brookings.edu/blog/up-front/2020/04/06/telecommuting-will-likely-continue-long-after-the-pandemic/.



12

certain websites and apps are not accessible for people with
visual impairments, which could restrict some people’s ability to
work.®” This issue has become the center of recent lawsuits, as
technological inaccessibility is a violation of the Rehabilitation Act
of 1973 and Title Il of the ADA.# Additionally, rates of technology
adoption are lower among people with disabilities, with a Pew
Research poll finding that “67% of disabled Americans ages 18 to
64 say they own a desktop or laptop computer, compared with
84% of those in the same group who don’t have a disability.”® This
disparity similarly limits people with disabilities from partaking in
remote work.

FEDERAL DECISIONS RELATING TO DISABILITY RIGHTS

In recent years, states have done far more to create initiatives to
increase employment for people with disabilities than the federal
government. The Trump administration has continued to follow
guidance from a 2010 executive order that encourages hiring
workers with disabilities in federal agencies through increased
recruitment, hiring, and retention.?® However, in its first year, the
administration also saw a 20% increase in disability discrimination
complaints filed by employees of cabinet-level agencies, as well
as a 24% increase in full-time workers with disabilities fired from
the federal government,” more than twice the rate for those
without disabilities.

In 2017, U.S. Attorney General Jeff Sessions rescinded several
guidance documents clarifying implications of the ADA,
including one preventing unnecessary segregation of those
with and without disabilities in workplaces and vocational

programs.”® The administration justified these changes as
necessary to preserve the traditional regulatory process over
the possible abuse of power by regulating through presidential
authority.®* (It has hardly had such qualms, however, in
regulating by executive order in immigration and other areas.)

In 2018, members of the US House of Representatives moved to
reformfederallaws that makeitlegal to pay a subminimumwage to
people with disabilities in certain employment settings. Originally
designed to motivate employers to increase hiring of people
with disabilities, it resulted in unfair wage disparities, and led to
perceptions that work performed by those with disabilities is less
valuable.Onlythree states—Alaska, NewHampshireand Maryland
-have since outlawed the practice,” which affects the wages of an
estimated 420,000 workers nationwide.? The Raise the Wage bill
passed by the House, however, was not taken up in the Senate.”

STATE DECISIONS RELATING TO DISABILITY RIGHTS

A number of state governments have created initiatives
designed to improve workplace recruitment, accommodations,
and retention. The State of Maryland, for example, provides a
slight benefit to people with disabilities seeking public-sector
employment by increasing their selection test score by 5 points.*
Massachusetts established a statewide fund designed to finance
accommodations for employees with disabilities. Vermont and
Minnesota offer employment trial periods to incentivize managers
from public agencies to recruit and hire people with disabilities.
While these trial periods might be perceived as an additional
barrier to employment, they also challenge employer perceptions
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about people with disabilities by allowing them to demonstrate
that they can effectively handle the work. In Minnesota, this
program has contributed to a 40% increase in their employment
since 2015.%

PEOPLE WITH DISABILITIES AND EDUCATIONAL
INSTITUTIONS

According to a Department of Education Report, in 1970, only 1in
5 children with disabilities were educated in U.S. schools. Many
states explicitly excluded children who were deaf or blind, or who
had emotional issues or cognitive disabilities.’® The decision not
to educate these children impacted many aspects of their lives,
including limiting their future work opportunities and incomes.
While the United States has come a long way in improving equity
for children with disabilities since that time, more must be done.

HISTORICAL LEGISLATIVE CONTEXT

The first major piece of legislation establishing equal protections
for people with disabilities in educational settings was Section
504 of the Rehabilitation Act (1973), which restricted discrimina-
tion, the denial of benefits, and exclusion of people with disabil-
ities from federally funded programs and activities.’® The equal
protections established by Section 504 were strengthened in 1975
by the Education for All Handicapped Children Act (EHA), which
required public schools accepting federal funds to “provide equal
access to education for children with physical and mental disabil-
ities.” The government required schools to evaluate students and
craft a plan with parental input to allow children with disabilities
to learn in the “least restrictive environment.1°> That meant that
children with disabilities should be able to learn with their peers
as much as possible, aiming to combat a history of segregating
children with disabilities into separate learning environments.
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Congress reauthorized and renamed the EHA in 1990 as the
Individuals with Disabilities Education Act (IDEA) and has since
reauthorized it and expanded it multiple times. Today, according
to the Department of Education, IDEA “makes available a free
appropriate public education to eligible children with disabilities
throughout the nation and ensures special education and related
services to those children.’* It also provides grants to states to
improve special education,®* and grants to institutions of higher
education for research, technology development, and training.%s

The Rehabilitation Act and IDEA established 2 types of
educational plans for students with disabilities. A 504 plan under
the Rehabilitation Act provides services and accommodations
for students with disabilities to learn in regular classrooms,
and does not result in additional federal funding for that child’s
education.’®® While the process for obtaining a 504 plan varies
by school district,”” generally there are fewer administrative
hurdles to getting a 504 plan established for a child, and parents
often have less involvement. The other type of educational plan
established under IDEA is the individualized education plan (IEP),
a written plan that assesses the student’s academic achievement
and functional performance, establishes annual goals, describes
how progress will be measured, lists the special education and
additional services the child will receive, clarifies any learning
activities the child will not partake in, and describes the location,
frequency and duration of any services being received.’*® The IEP
requires a more formal administrative process relative to a 504
plan,”® and the federal government provides funding to states for
educating students with IEPs.1°

While 504 plans and IEPs are designed to help students with
disabilities, parents and their children can face barriers with these
educational plans. Many parents “do not know their rights under
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the IDEA, do not feel competent to be equal team members, do
not feel confident about bringing due process claims, and do not
have the ability to get legal assistance," according to one recent
report in Northwestern Journal of Law. These barriers can cause
parents to struggle with advocating for their child and having a
say in their child’s education.

GENERAL OVERVIEW OF DISABILITIES AND EDUCATIONAL
INSTITUTIONS

According to the National Center for Education Statistics, IDEA
served approximately 7.1 million students, making up 14% of the
enrolled public school population during the 2018-2019 school
year."> This percentage is fairly consistent with data from the
past decade where the proportion of students served under
IDEA has varied between 12.9 and 14.1%."® The most commonly
reported type of disability was a specific learning disability (33%),
followed by a speech or language impairment (19%), other health
impairment (15%), autism (11%), and developmental delay (7%).™

While students with disabilities have varying classroom
experiences, they are disproportionately subject to punitive
disciplinary measures. According to a 2014 report by Disability
Rights Education & Defense Fund, they were more than twice
as likely to receive an out-of-school suspension, 13% compared
to 6%. At the time, students with disabilities represented 12% of
the school population, “yet make up 25 percent of all students
involved in a school-related arrest, 58 percent of all students
placed in seclusion, and a staggering 75 percent of all students
physically restrained at school."s

These statistics contribute to the school-to-prison-pipeline
that disproportionately impacts students with disabilities and
students of color. According to an article from the Disability
Rights Education and Defense Fund, “85 percent of children in
juvenile detention facilities have disabilities that make them
eligible for special education, yet only 37 percent receive services

85% of children in juvenile detention
facilities have disabilities that make

them eligible for special education,
yet only 37 percent receive services
while in school.

while in school.”¢ One of the factors correlated with the school-
to-prison pipeline is a high rate of out-of-school suspensions.””
The Department of Education has also found those rates to be
twice as high for students with disabilities—and even higher for
students who are also male or a student of color."® These statistics
illustrate some of the important challenges facing students with
disabilities—and also highlight the ways in which schools are
failing to meet their needs.

These challenges also affect the outcomes for students with
disabilities, including high school diploma attainment and college
graduation rates. In 2018, students with disabilities were 9% less
likely to attain a high school diploma, 83% compared to 92%."° The
gap in attaining a Bachelor’s degree or higher was even larger, at
62% and 84% respectively, a 22-point difference.> These gaps in
educational attainment carry serious implications for the future
employment and economic security of people with disabilities—
and illustrate the importance of investing in initiatives that
improve their educational outcomes.

On the other hand, 504 plans have also been abused by
wealthier families to leverage additional testing time or other
accommodations to improve college admissions tests such as the
ACTs and SATs. In the 2019 college admissions scandal, wealthy
parents paid consultant William Singer for help getting into elite
universities; one of his strategies involved having children purport
learning disabilities in order to obtain medical documentation
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they could use to achieve accommodations. After news of the
college admissions scandal broke, a New York Times analysis found
that at the richest 1% of high schools by census income data,
nearly 6% of students had 504 plans, double the national average,
and some had up to 18%. While wealthier families are more able
to afford psychological evaluations for legitimate disabilities, the
possible misuse of the system to unfairly advantage students
without disabilities is a disturbing trend, which only heightens
existing wealth inequalities.’??

FEDERAL DECISIONS RELATING TO DISABILITY RIGHTS AND
EDUCATION

The current administration has not taken many measures to
increase equal protections for students with disabilities. On
the contrary, in February 2017, Trump signed an executive
order intended “to alleviate unnecessary regulatory burdens,”*
which led the Department of Education under Betsy DeVos to
rescind 72 guidance documents that protected students with
disabilities by clarifying how schools should apply federal laws.*
Beforehand, the Department solicited comments from the public
on changes to the special education guidance and held a hearing,
“during which many disability rights groups and other education
advocates pressed officials to keep all of the guidance documents
in place.”? The administration argued that the documents were
‘outdated, unnecessary, or ineffective.”?¢

In 2018, the administration attempted to place a 2-year delay on
implementing the Equity in IDEA rule which was established in
2016. Equity in IDEA seeks to identify schools in which students
are disproportionately under- or over-represented in special
education, and determine route causes and recommend changes
in procedures. In COPAA v. DeVos, district court Judge Tanya S.

Chutkan ruled against this delay, making the rule effective as of Jesse Jackson shaking hands with disability advocate Justin
2019 Dart Jr., who is in a wheelchair, during a hearing of the

House Committee on Education and Labor on a bill which

In more positive news for students with disabilities, the | e e ra kI L e e
Department of Education decided against waiving key provisions

of IDEA under the CARES Act, a 2020 coronavirus relief package,
despite Congress giving it the authority to do so. Instead, Devos Photo by Michael R. Jenkins, Washington D.C, 17 July 1989.
kept IDEA largely intact, only changing a few administrative — |EEEIESTAZeRaye v Ras N Bls)v:Va Mo Moy L0 0t

requirements, such as the timelines for assessing toddlers for
special education. Disability advocated lauded the decision, in
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light of the major educational challenges facing some students
with disabilities forced to learn remotely during the pandemic,®
including a lack of digital accessibility, loss of individualized
attention and certain school-provided therapies, as well as the
general loss of routine.” The impact of these challenges vary
for students depending on the nature of their disability, their
socioeconomic status, and where they live. Rural students
overwhelmingly lack internet access, making it nearly impossible
for these students to engage in online learning.’*

Figuring out how to effectively meet the needs of students
with disabilities poses a new challenge to school districts and
educational institutions forced to use remote learning during the
pandemic. DeVos also announced a “microgrants” program for
parents for a variety of remote educational services, including
special education.””® However, while the program appeared to
benefit students with disabilities, the funding is also open to other
students, blunting its effect as a program specifically dedicated
to this population that could improve educational outcomes for
students with disabilities. DeVos released additional guidelines
allowing the emergency federal aid to be redirected from public
to private schools, an action criticized by both Republican and
Democrat lawmakers.'*

PEOPLE WITH DISABILITIES AND IMMIGRATION

While immigration to the U.S. is arduous and restrictive process
under any circumstances, people with disabilities and their
families face additional barriers in entering, settling, staying, and
applying for naturalizationin the U.S. asimmigrants.** At the same
time, evidence suggests that recent immigrants to the U.S. from
all regions of the world are less likely to report disabilities and
take advantage of services and benefits. According to one study,

128. Ibid.

immigrants are much less likely than native-born Americans to
report work disability, to receive benefits for work disability,
and to apply for those benefits. Among those who do receive
benefits, their benefit awards are lower than that of native-born
Americans.’*

FEDERAL DECISIONS RELATING TO DISABILITY RIGHTS

A number of recent policy and legal changes have increased
barriers to immigration for people with disabilities. In 2019, the
Department of Homeland Security (DHS) changed its regulations
on rejecting applications for admission or change in immigration
status based on whethera person was likely at any time to become
a “public charge,” or dependent on government assistance.” The
rule included Medicaid, the main source of health insurance for
people with disabilities, affecting both their ability to enter the
country and receive a green card. A study conducted by the Kaiser
Family Foundation concluded that the regulation would lead to
decreases in participation in Medicaid and other programs among
immigrant families and their primarily U.S.-born children beyond
those directly affected by the new policy. In response to these
concerns, DHS admitted that the regulations could have an
“outsized impact” on applicants with disabilities but noted that
“it did not codify this final rule to discriminate,” but rather “to
better ensure that aliens subject to this rule are self-sufficient.”s”
Despite legal challenges to the rule, the new regulations went
into effect in February 2020.

For those immigrants with disabilities who are detained at the
border, conditions and access to adequate health care have
deteriorated. An internal report by Immigration and Customs
Enforcement (ICE)’s Civil Rights and Civil Liberties Office found
that the agency, “systematically provided inadequate medical
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and mental health care and oversight to immigration detainees
in facilities throughout the U.S”®* In lawsuits filed later that
year, detained immigrants described experiencing placement
in isolation as punishment and the denial of recommended
medical treatment, surgery, and needed accommodations like
wheelchairs and interpreters for American Sign Language,*
hardships that fall disproportionately on people with disabilities.
New standards released in January 2020 loosened accreditation
requirements for medical services for detained immigrants, and
weakened oversight, bearing striking similarities to now-banned
institutionalization of people with disabilities. o

The Trump administration also increased restrictions on the
ability of immigrants with disabilities to stay in the country. In
August 2019, it eliminated a longstanding “medical deferred
action” program, which allowed immigrant families to remain
in the U.S. if at least one member of the family had a serious
or life-threatening health condition, including a disability, and
was receiving medical treatment.? The program did not grant
immigration status but protected families from deportation.™?
With the ending of the program, immigrants and their families
began receiving written notifications that they were required to
leave the country within 33 days of receipt.’** The people affected
by this policy include children with disabilities who were born in
the U.S. but whose parents, whom they rely on to access needed
healthcare, are immigrants. For these and other immigrants,
deportation to a country with inadequate medical services
represents a death sentence.!#s
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Lastly, adequate services are lacking even for immigrants with
disabilities in a position to apply for citizenship. An internal
report published in 2018 found persistent, “systemic” gaps in
accommodations provided by U.S. Citizenship and Immigration
Services (USCIS) for people with disabilities in taking the required
citizenship test, including multiple issues related to sign language
interpreters.* Despite its recognition of these issues, USCIS did
not record any progress on improving these accommodations the
following year. Until November 2019, USCIS didn’t even provide
the section of the citizenship test requiring reading in a Braille
format readable by people who are blind. For these individuals
to pass the test without completing the reading section, the
agency required they visit an ophthalmologist to certify that
they are fully blind,” an onerous task for immigrants who are
disproportionately lower income and lack access to health
insurance.

PEOPLE WITH DISABILITIES AND POVERTY,
HOUSING, AND TRANSPORTATION

Disabilities are both a cause and consequence of poverty. At 30%,
the poverty rate for working-age Americans with disabilities is
nearly 2.5 times higher than that for people without disabilities,
and exceeds rates for women and African American and Latinx
adults. Half of all working-age adults experiencing at least 1
year of poverty have a disability, and nearly two thirds of those
experiencing longer-term poverty have a disability.
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These high rates are due to a confluence of factors, including
higher rates of unemployment and workplace discrimination,
educational barriers, and higher healthcare costs. The experience
of povertyisexacerbatedbybarrierstohousingandtransportation.
Only about 5% of housing in the U.S. is accessible to people
with moderate mobility-related disabilities, and less than 1% is
accessible to people who use a wheelchair full-time. Moreover,
people with disabilities struggle to secure housing due to costs,
with 41% of all households with at least 1 person with a disability
unable to afford housing, an estimated 14.4 million households.
These challenges often lead to homelessness; at least 43% of U.S.
adults who have stayed in a shelter for individuals experiencing
homelessness had a self-reported disability.”*

Transportation challenges also burden people with disabilities.
Adults with disabilities are twice as likely as those without
disabilities to report having inadequate transportation (31%
compared to 13%). Strikingly, of the almost 2 million people with
disabilities in the U.S. who never leave theirhomes, over a quarter
(560,000) do not leave their households due to transportation
difficulties. Similar to housing, affordability and access represent
primary barriers to transportation; in one study, only about a
quarter of surveyed adults with disabilities indicated that they
had excellent options for public transportation.*

FEDERAL DECISIONS RELATING TO DISABILITY RIGHTS

Peoplewithdisabilitiesmayqualityforanumberofpublicassistance
programs to alleviate their financial distress. The largest are the
SSDI and SSI programs, which cover healthcare costs;* however,
as previously noted, the process for qualifying for these programs
is burdensome, and the majority of people with disabilities do not
qualify. In addition, individuals with disabilities may be eligible for
public assistance programs including the Supplemental Nutrition
Assistance Program (SNAP). A study conducted in 2015 found
that over one quarter of SNAP participants had a “functional
or work limitation or receive[d] federal government disability

benefits,” a proportion that has remained relatively consistent for
more than a decade.”? Requirements for SNAP are less stringent
than those for SSDI and SSI, allowing it to serve a broader subset
of people with disabilities. A study by the Center on Budget and
Policy Priorities estimated that of the non-elderly adult SNAP
participants with disabilities, more than 40% did not receive SSI
or SSDI benefits.’s® Therefore, SNAP serves a broader subset of
the population of individuals with disabilities (broadly defined)
than SSIand SSDI.

On the other hand, SNAP provides lower benefits for people
with impairments who do not meet the program’s definitions for
having a disability, which are often people who do not receive
SSDI or SSI as well, creating a higher financial burden for them
overall.’®® Moreover, in December 2019, the UDSA enacted stricter
work requirements for these individuals in order to be eligible to
receive SNAP benefits. SNAP recipients who do not have a child
at home are unable to receive benefits for more than 3 months
in a 3-year period unless they work at least 80 hours per month.
However, states are allowed to request a temporary waiver of
this limit in areas with unemployment rates of over 10% or with
a “lack of sufficient jobs.” Among other changes, the new rule set
a lower threshold for unemployment and limited other allowable
data to approve waivers, and limited their duration to 1 year.’s
The USDA estimated that the changes could cause as many as
688,000 SNAP participants to lose their benefits. Most of the
individuals who fall into this group are particularly vulnerable to
such loss of benefits because they are ineligible for other forms of
government financial assistance due in part to not having a severe
disability.”” Though the rule was set to go into effect on April 1,
enactment was suspended due to the COVID-19 crisis.

The effects of these changes, however, have been mitigated by
passage of the Families First Coronavirus Response Act, which
temporarily eased these barriers. Many states have used the leg-
islation to ensure continued benefits for SNAP recipients, includ-
ing by providing emergency allotments and benefits for house
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President Ronald Reagan signing the Fair Housing Act Amendments Act into law on September 13, 1988.

holds with children who are missing school meals.’s® In addition,
the Act suspended the 3-month time limit for many SNAP partic-
ipants who are unemployed and do not have a child at home.s

In relation to housing, the Fair Housing Act as amended in 1988
set forth a number of protections for people with physical and
mental disabilities, making itillegal to discriminate against themin
the sale, rental, and financing of housing or other housing-related
transactions on the basis of their disability.*® Discrimination
includes “rejecting or refusing to negotiate with individuals
seeking housing or housing-related services,” or “misrepresenting
or limiting housing opportunities” based on a person’s disability.'s!
In addition, the Act set forth that multifamily housing built after
March 1991 must include accommodations such as wheelchair
ramps, and allow residents to make changes necessary for access
and enjoyment.1¢2

In addition, Section 504 of the Rehabilitation Act of 1973
established the requirement that 5% of public housing units
must be accessible for individuals with mobility impairments
and 2% for hearing and visual disabilities. However, according to
the National Council on Disability, it is likely that many of these
units are located in housing developments restricted to older
individuals and therefore do not serve non-elderly people with
disabilities.s*

Also, the federal Section 811 program subsidizes rental housing
with access to supportive services for people with disabilities.
The program provides interest-free capital advances and
subsidies for operations to nonprofit developers of affordable
housing for persons with disabilities and offers project rental

158. States Are Using Much-Needed Temporary Flexibility in SNAP to Respond to COVID-19 Challenges. Center on Budget and Policy Priorities, 31
Mar. 2020, https://www.cbpp.org/sites/default/files/atoms/files/3-31-20fa.pdf.

159. Bolen, Ed. “Unemployed Workers Can Get SNAP During Health Emergency.” Center on Budget and Policy Priorities, 2 Apr. 2020, https://
www.cbpp.org/blog/unemployed-workers-can-get-snap-during-health-emergency.

160. Schill, Michael H. and Samantha Friedman. “The Fair Housing Amendments Act of 1988: The First Decade.” Cityscape: A Journal of Policy
Development and Research, Vol. 4, No. 3, 1999, pp. 57-78, https://www.huduser.gov/periodicals/cityscpe/vol4num3/schill.pdf. And, Hammel, Joy
et. al. Rental Housing Access & Discrimination Experienced by People with Multiple Disabilities: Study of Rental Housing Discrimination on the Basis of
Mental Disabilities. US Department of Housing and Urban Development, Aug. 2017, p. 2, https://www.huduser.gov/portal/sites/default/files/

pdf/MentalDisabilities-ShortPaper5.pdf.
161. Ibid.

162. Ibid.

163. The State of Housing in America in the 21st Century: A Disability Perspective. National Council on Disability, 19 Jan. 2010, https://ncd.gov/publi-

cations/2010/Jan192010.



20

assistance to state housing agencies.** As of 2010, the program
had produced about 27,000 housing units specifically for people
with disabilities. It is important to note that most of these units
were segregated, though more recent projects have been more
integrated.’®® Moreover, in every year since assuming office, the
Trump administration has proposed budget cuts to this program
and several other federal housing programs.is¢

The current administration has also rescinded guidance intended
to combat segregation and discrimination in housing. Notably,
the previous federal administration had instituted a rule for state
and local governments and public housing agencies to collect
data on patterns of integration and segregation and leverage
those data to address disparities and segregation in housing.
However, in January 2020, the Department of Housing and Urban
Development (HUD) proposed a rule to rescind those guidelines,
arguing that “fair housing choice” involved allowing individuals
the opportunity and ability to live “where they choose, within
their means, without unlawful discrimination related to race,
color, religion, sex, familial status, national origin, or disability.” s’
HUD also proposed a separate rule increasing the standard of
proof for housing discrimination.’

Finally, in terms of transportation, Title Il of the ADA prohibits
discrimination on the basis of disability in public transportation
services. In accordance with the ADA, “all new vehicles used in
public transit must be accessible; key existing rail stations and
all new rail stations and facilities must be accessible; and transit
operators must provide paratransit (on-demand, door-to-door)
services for those who cannot use available mass transit’®
However, rather than promoting increased accessibility in
mass transit, the Department of Transportation has “effectively
maintained a separate-but-equal vision of public transportation,”
funding programs that provide accessible alternatives to mass

transit rather than enabling people with disabilities to use existing
and more robust transportation networks.”

PEOPLE WITH DISABILITIES AND VOTING

People with disabilities represent an increasingly large proportion
of the voting population; in the last presidential election, an
estimated 35.4 million Americans with disabilities were eligible to
vote, comprising approximately one fifth of the electorate. People
with disabilities are also, on average, more likely to show interest
in an election, such as following a campaign and being concerned
about who wins. They are also only slightly less likely than people
without disabilities to be registered to vote—80% compared to
84%. To some degree, these trends are influenced by the fact
that people with disabilities are disproportionately older in age
than the general population, and in turn, older individuals are on
average more politically engaged.”

Despite their political engagement and similar rates of voter
registration to the rest of the population, people with disabilities
face barriers to voting and are therefore less likely to vote,
particularly in person.”? Experiences and barriers to voting vary
widely, depending on the type of disability a person has and the
methods for voting available to them. In 2018, just over one fourth
of people with disabilities indicated that they were not registered
to vote due to “permanent illness or disability.” Among individuals
with disabilities who were registered to vote but did not do so
in the 2018 midterm elections, 41% responded that “illness or
disability” was the reason for not voting.” This difficulty appears
more prevalent than it did in the 2016 election, when one fifth of
the individuals with disabilities who did not vote indicated that an
illness or disability “made it too difficult to vote,” while only 4% of
individuals without disabilities responded with the same reason
for not voting.”
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These statistics demonstrate an inadequacy of voting
infrastructure to meet the needs of those with disabilities.
Research published in 2013 found that the most common issues
experienced by people with disabilities in voting were difficulty
with reading or seeing the ballot or understanding how to vote or
use voting equipment.” These difficulties have persisted even as
voter turnout among people with disabilities has increased, from
42.8% in 2010 to 49.3% in 2018."%¢

As suggested by surveys of individuals with disabilities, the
accessibility of polling places is a principal barrier. In the last
presidential election, the Government Accountability Office
(GAO) evaluated the accessibility of 178 polling places,” finding
that 60% of the polling places had at least 1 potential impediment
for individuals with physical disabilities alone. The most common
impediments were “steep ramps located outside buildings, lack
of signs indicating accessible paths, and poor parking or path
surfaces”

Of the 137 polling places where GAO was able to examine voting
stations inside the voting area, just under two thirds failed to
provide a voting station with an accessible voting system that
ensured the casting of a “private and independent vote.” GAO
noted that for example, some of these voting stations could not
accommodate wheelchairs, forcing wheelchair users to require
the assistance of another person to cast their vote.”” However,
in a 2013 study, individuals with disabilities were just as likely as
individuals without disabilities to indicate that they are treated
respectfully by election officials.’®

While physicalaccessibility is alongstanding and well documented
barrier to voting, further research and action is needed to address
the barriers to voting for individuals with non-physical disabilities.
As mentioned previously, challenges include understanding how
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to vote or use voting equipment. In 1 study of voting by people
with mental illnesses, barriers included “a lack of awareness
of... laws and obligations that health care facilities have to assist
patients who are unable to get to the polls” and “election officials
who were equally uninformed or provided incorrect information
about proxy voting for hospitalized patients.”®

Research suggests that the need for accommodations among
voters across types of disability will only continue to increase.
According to a 2016 study, an estimated 30 to 35% of all voters
in the next 25 years will require some form of accommodation
to vote.® In addition, people with disabilities are more likely
to experience more general barriers to voting, including
transportation. In the 2018 midterm elections, despite being
less likely to report that they were not interested in the election,
people with disabilities were more likely than the general voting
population to cite transportation problems as a reason for not
voting.'s

FEDERAL AND STATE DECISIONS RELATING TO DISABILITY
RIGHTS

Federal law generally requires all polling places for federal
elections to be accessible to all voters, and each polling place
to have a system for casting ballots that is accessible for people
with disabilities.® Title Il of the ADA requires state and local
governments, as public entities, to ensure that people with
disabilities have “a full and equal opportunity to vote” and covers
“all aspects of voting, including voter registration, site selection,
and the casting of ballots, whether on Election Day or during
an early voting process.”® In addition, the Voting Rights Act of
1965 sets forth that “any voter who requires assistance to vote by
reason of blindness, disability, or inability to read or write may be
given assistance by a person of the voter’s choice, other than the
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voter’s employer or agent of the employer or office or agent of the
voter’s union.”* The Voting Rights Act also prohibits standards
including “being able to read or write, attaining a particular level
of education, or passing an interpretation test” as requirements
that a citizen must fulfill in order to vote.”’

The National Voter Registration Act of 1993 (NVRA) aims, among
other things, to increase the historically low registration rates
of persons with disabilities. The NVRA requires all offices that
provide public assistance or state-funded programs that primarily
serve persons with disabilities to also provide the opportunity to
register to vote in federal elections.

Several pieces of legislation have related to accessibility in
particular. The Voting Accessibility forthe Elderly and Handicapped
Act of 1984 requires that each state and local government
responsible for conducting elections ensure that all polling places
for federal elections are accessible to “handicapped” and elderly
voters.® In addition, the Help America Vote Act of 2002 requires
“jurisdictions responsible for conducting federal elections to
provide at least one accessible voting system for persons with
disabilities at each polling place in federal elections.”® The voting
system “must be accessible for individuals with disabilities in
a manner that provides the same opportunity for access and
participation as for other voters.”

States have also gradually increased their accessibility
requirements to protect the right to vote for people with
disabilities. In 2000, only 23 states required accessibility standards

The increase in voting restrictions
and requirements in recent years

have placed a disproportionate
burden on people with disabilities.

for polling places.” By 2008, the number of states with required
standards had increased to 43.°2 In 2016, 44 states reported
having standards, and 48 reported conducting at least one
activity to ensure oversight, for example analyzing accessibility
complaints.®* However, over half of states (31) reported
experiencingchallengesinensuringaccessibilityinpollingplaces.”
Moreover, the increase in voting restrictions and requirements in
recent years (see “Voting Rights”) have placed a disproportionate
burden on people with disabilities.” State laws surrounding
voter competence, identification, and incarceration have limited
the electoral participation of people with disabilities, including
those with severe mental illnesses.® Because people with
disabilities are less likely to drive and therefore have a license,
laws that require identification to vote are more burdensome
for these individuals.”” In addition, due to the challenges
experienced by people with disabilities related to mobility and
transportation, the significant closure of polling places over
the last 12 years has been particularly decisive in shaping to
what extent this population is able to vote in person.® Lastly,
while there has been some progress on expanding voting rights
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among individuals with criminal convictions, the vast majority
of states bar people from voting while incarcerated or after
release.” Because people with severe mental disabilities are
disproportionately likely to be incarcerated, they are also more
likely to have their voting rights restricted due to these laws.>®

Policy Recommendations

While equal protections for people with disabilities have markedly
advanced since the establishment of the ADA in 1990, significant
areas for progress remain across the policy areas examined
in this report. In addition to specific policy changes, society as
a whole needs to adopt a more positive view of people with
disabilities, and combat perceptions and policies treating people
with disabilities as incapable or flawed. With that in mind, the
following recommendations seek to advance the rights of people
with disabilities.

HOW TO REIMAGINE RIGHTS AND
RESPONSIBILITIES:

« End Employment and Workplace Discrimination.
Eliminate subminimum wage for people with disabilities,
provide additional incentives for employers to hire people
with disabilities, require employers to report data on hiring
of people with disabilities, increase workplace protections
for people with disabilities during times of national
emergency (e.g. COVID-19 pandemic), address complaints
of workplace discrimination at federal agencies, and
evaluate the representation of people with disabilities
throughout federal and state agencies.

President George HW.
Bush signing the Ame-
ricans with Disabilities
Act on the South Lawn
of the White House, July
26,1990. Retrieved from
George Bush Library/
NARA.

Improve Supports for Students with Disabilities in
Schools. Increase educational support for remote and
in-school learning by students with disabilities during
times of national emergency (e.g. COVID-19 pandemic),
expand educational support for mental health-related and
cognitive disabilities, prohibit seclusion of students with
disabilities, and increase the supply of special education
teachers.

Improve Meaningful Access to Health Care. Expand
Medicaid and remove work requirements for persons
with disabilities, streamline the application process for
Supplemental Security Income (SSI) and Social Security
Disability Insurance (SSDI), remove the mandatory waiting
period for Medicare benefits for persons with disabilities
who are approved for SSDI, and reinstate the “medical
deferred action” program for immigrant families with
persons with disabilities residing in the U.S.

Increase Assistance to Address Poverty, Housing, and
Transportation Needs of People with Disabilities.
Remove work requirements for anti-poverty programs for
people with disabilities, provide equal access to housing
support programs to persons with disabilities, increase
funding to replace public transportation systems that
remain inaccessible, and expand transportation access.

Protect Voting Rights. Increase funding and make neces-
sary upgrades foraccessibility of polling places, and provide
accessible absentee ballots for persons with disabilities.

Ratify Convention on the Rights of Persons with
Disabilities. The international convention has been signed
but not yet ratified by the United States.

199. Uggen, Christopher, et. al. “6 Million Lost Voters: State-Level Estimates of Felony Disenfranchisement, 2016.” The Sentencing Project, 6
Oct. 2016, https://www.sentencingproject.org/publications/6-million-lost-voters-state-level-estimates-felony-disenfranchisement-2016/.
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